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• 

Section  I.  —  Cormdet'otion. 


No.  1.  —  RANN  V,   HUGHES. 
(H.  L.  1778.) 

RULE. 

A  PROMISE  not  under  seal  does  not  form  a  ground  of 
action  unless  supported  by  a  consideration. 

Sann  and  others,  Executors  of  Hary  Hughes  v.  Isabella  Hughes, 
Administratrix  of  J.  Hughes. 

7  T.  R.  350  n.-351  n.  (s.  c.  4  Bro.  P.  C.  27). 

Contract  —  Promise  by  Executor,  —  Absence  of  Consideration.  —  Statute  of 

Frauds. 

I.  H.,  who  is  the  admmistratrix  of  J.  H.,  promises  to  R.  (who  is  executrix 
of  M.  H.)  to  pay  out  of  her  (I.  H.'s)  own  goods,  a  debt  due  by  J.  H.  to  M.  H. 
Such  a  promise,  being  without  consideration,  does  not  support  an  action  in 
which  judgment  is  given  against  J.  H.  for  payment  of  the  debt  out  of  her 
own  goods,  even  although  it  appeared  that  the  intestate  died  possessed  of 
sufficient  goods  to  pay  the  debt. 

VOL.  VI.  —  1 


CONTRACT. 


No.  1.  —  Bum  ▼.  HnghM,  7  T.  B.  850  n. 


[350  n.]  The  declaration  stated  ii\it  on  the  11th  of  June,  1764, 
divers  disputes  ba4  .^rlseii  between  the  plaintiffs'  testator 
(Mary  Hughes)  and.the.'-<lQt€mdant's  intestate,  which  they  referred 
to  arbitration  J.  t{i'ajC*. the  arbitrator  awarded,  that  the  defendant's 
intestate  •should;  pay  to  the  plaintiff's  testator  £983.  That  the 
defen4^t'i^^ntestate  afterwards  died  possessed  of  effects  sufficient 
to. pa^. that  sum;  that  administration  was  granted  to  the  defend- 
•'ftut;*that  Mary  Hughes  died,  having  appointed  the  plaintiffs  her 
'executors;  that  at  the  time  of  her  death  the  said  sum  of  £983  was 
unpaid,  "  by  reason  of  which  premises  the  defendant  as  adminis- 
tratrix became  liable  to  pay  to  the  plaintiffs  as  executors,  the  said 
sum,  and  being  so  liable  she  in  consideration  thereof  undertook  and 
promised  to  pay,  &c."  The  defendant  pleaded  rion  assumpsit; 
plene  administravit ;  and  plene  administravit,  except  as  to  certain 
goods,  etc.,  which  were  not  sufficient  to  pay  an  outstanding  bond 
debt  of  the  intestate's  therein  set  forth,  &c.  The  replication  took 
issue  on  all  these  pleas.  Verdict  for  the  plaintiff  on  the  first  issue, 
and  for  the  defendant  on  the  two  last ;  and  on  the  first  a  general 
judgment  was  entered  in  B.  B.  against  the  defendant  de  bonis 
propriis.  This  judgment  was  reversed  in  the  Exchequer  Chamber  ; 
and  a  writ  of  error  was  afterwards  brought  in  the  House  of  tx)rds, 
where  after  argument  the  following  question  was  proposed  to  the 
Judges  by  the  Lord  Chancellor,  "Whether  sufficient  matter 
appeared  upon  the  declaration  to  warrant  after  verdict  the  judg- 
ment against  the  defendant,  in  error  in  her  personal  capacity;" 
upon  which  the  Lord  Chief  Bavon  Skynner  delivered  the  opinion 
of  the  Judges  to  this  effect.  —  It  is  undoubtedly  true  that  every 
man  is  by  the  law  of  nature  bound  to  fulfil  his  engagements.  It 
is  equally  true  that  the  law  of  this  country  supplies  no  means,  nor 
affords  any  remedy,  to  compel  the  performance  of  an  agreement 
made  without  sufficient  consideration ;  such  agreement  is  nudum 
pactum  ex  qrw  non  oritur  actio  ;  and  whatsoever  may  be  the  sense 
of  this  maxim  in  the  civil  law,  it  is  in  the  last-mentioned  sense 
only  that  it  is  to  be  understood  in  our  law.  The  declaration  states 
that  the  defendant  being  indebted  as  administratrix  promised  to 
pay  when  requested,  and  the  judgment  is  against  the  defendant 
generally.  The  being  indebted  is  of  itself  a  sufficient  consideration 
to  ground  a  promise,  but  the  promise  must  be  co-«xtensive  with 
the  consideration  unless  some  particular  consideration  of  fact  can 
be  found  here  to  warrant  the  extension  of  it  against  the  defend- 
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ant  in  her  own  capacity.  If  a  person  indebted  in  one  right  in 
consideration  of  forbearance  for  a  particular  time  promise  to  pay 
in  another  right,  this  convenience  will  be  a  sufficient  consideration 
to  warrant  an  action  against  him  or  her  in  the  latter  right;  but 
here  no  sufficient  consideration  occurs  to  support  this  demand 
against  her  in  her  personal  capacity ;  for  she  derives  no  advantage 
or  convenience  from  the  promise  here  made.  For  if  I  promise 
generally  to  pay  upon  request  what  I  was  liable  to  pay  upon 
request  in  another  right,  I  derive  no  advantage  or  convenience 
from  this  promise,  and  therefore  there  is  not  sufficient  consider- 
ation for  it.  But  it  is  said  that  if  this  promise  is  in  writing  that 
takes  away  the  necessity  of  a  consideration,  and  obviates 
the  objection  of  nudum  pactum,  for  that  *  cannot  be  [*  351  n.] 
where  the  promise  is  put  in  writing ;  and  that  after  ver- 
dict, if  it  were  necessary  to  support  the  promise  that  it  should  be 
in  writing,  it  will  after  verdict  be  presumed  that  it  was  in  writing ; 
and  this  last  is  certainly  true;  but  that  there  cannot  be  nudum 
pactum  in  writing,  whatever  may  be  the  rule  of  the  civil  law, 
there  is  certainly  none  such  in  the  law  of  England.  His  Lordship 
observed  upon  the  doctrine  of  nudum  pactum  delivered  by  Mr.  J. 
Wilmot  in  the  case  of  Pillans  v.  Van  Mierop  and  Hopkins,  3  Burr. 
1663,  that  he  contradicted  himself,  and  was  also  contradicted  by 
Vinnius  in  his  Comment  on  Justinian. 

All  contracts  are,  by  the  laws  of  England,  distinguished  into 
agreements  by  specialty,  and  agreements  by  parol;  nor  is  there 
any  such  third  class  as  some  of  the  counsel  have  endeavoured  to 
maintain,  as  contracts  in  writing.  If  they  be  merely  written  and 
not  specialties,  they  are  parol,  and  a  consideration  must  be  proved. 
But  it  is  said  that  the  Statute  of  Frauds  has  taken  away  the  neces- 
sity of  any  consideration  in  this  case ;  the  Statute  of  Frauds  was 
made  for  the  relief  of  personal  representatives  and  others,  and  did 
not  intend  to  charge  them  further  than  by  common  law  they  were 
chargeable.  His  Lordship  here  read  those  sections  of  that  statute 
which  relate  to  the  present  subject.  He  observed  that  the  words 
were  merely  negative,  and  that  executors  and  administrators  should 
not  be  liable  out  of  their  own  estates,  unless  the  agreement  upon 
which  the  action  was  brought,  or  some  memorandum  thereof  was 
in  writing  and  signed  by  the  party.  But  this  does  not  prove  that 
the  agreement  was  still  not  liable  to  be  tried  and  judged  of  as  all 
other  agreements  merely  in  writing  are  by  the  common  law,  and 
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does  not  prove  the  converse  of  the  proposition,  that  when  in 
writing  the  party  must  be  at  all  events  liable.  He  here  observed 
upon  the  case  of  Pillans  v.  Van  Mierop  in  Burr,  and  the  case  of 
Losh  V.  Williamson,  Mich.  16  G.  III.,  in  B.  R ;  and  so  far  as  these 
cases  went  on  the  doctrine  of  nudum  pactum,  he  seemed  to 
intimate  that  they  were  erroneous.  He  said  that  all  his  brothers 
concurred .  with  him  that  in  this  case  there  was  not  a  sufficient 
consideration  to  support  this  demand  as  a  personal  demand  against 
the  defendant,  and  that  its  being  now  supposed  to  have  been  in 
writing  makes  no  difference.  The  consequence  of  which  is  that 
the  question  put  to  us  must  be  answered  in  the  negative. 

And  the  judgment  in  the  Exclhcqucr  Chamber  was  affi»rmed, 

ENGLISH    NOTES. 

This  rule  has  been  established  by  numerous  cases  from  the  Year 
Books  downwards.  The  principle  is  avowedly  founded  upon  the  civil 
law,  and  has  been  summed  up  in  the  maxim  '<  Ex  nudo  pacto  non 
oritur  actio."  It  appears  in  the  early  cases  as  if  this  maxim  has  been 
reiterated  by  way  of  protest  against  the  contrary  doctrine  of  the  canon- 
ists, which  survives  in  the  Scotch  law  and  some  continental  systems. 
By  the  Koman  law  nudum,  pactum  was  a  promise  neither  accompanied 
by  any  legal  solemnity,  nor  belonging  to  one  of  the  recognised  (or  nomi- 
nate) contracts,  nor  supported  by  ^<  causa"  meaning  something  giyen  or 
performed  on  the  other  part.  English  law  has  followed  the  analogy 
with  a  more  extensive  interpretation  of  the  word  ^^causa^"  so  as  to 
include  all  acts  and  forbearances  of  the  promisee. 

To  the  same  rule  may  be  referred  the  cases  in  which  the  Common 
Law  Courts  have  held  that  a  person  who  is  a  stranger  to  the  considera- 
tion of  a  contract  cannot  maintain  an  action  upon  it.  Thus  in  Tweddle 
V.  Atkinson  (1861),  1  B.  &  S.  393, 30  L.  J.  Q.  B.  265,  4  L.  T.  468,  where 
William  Guy  and  John  Tweddle  mutually  agreed  to  give  £200  each  to 
William  Tweddle,  power  being  reserved  to  the  latter  to  enforce  the  pay- 
ment of  these  sums,  and  William  Tweddle  sued  the  executors  of  William 
Guy  on  the  agreement ;  the  action  was  held  not  to  be  maintainable.  So, 
where  the  members  of  a  company  agreed  amongst  themselves  to  employ 
A.,  as  the  solicitor  of  the  company  during  good  behaviour,  but  the 
directors  dismissed  A.  without  any  default  on  his  part,  the  Court  of 
Appeal  held  that  A.  had  no  right  of  action  against  the  company.  Eley 
V.  Fositive  Government  Security  Life  Assurance  Co.  (1876),  1  Ex.  D. 
88,  45  L.  J.  Ex.  451,  34  L.  T.  190. 

A  similar  rule  holds  good  in  equity.     The  rule  in  equity  has  been 
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expressed  bj  the  maxim  "A  Court  of  Equity  does  not  interfere  for 
Yolunteersy'^  and  the  rule  extends  to  cases  where  the  instrument  sought 
to  be  enforced  in  equity  is  a  deed  under  seal  on  which  there  might  per- 
haps haye  been  a  right  of  action  for  nominal  damages  at  law.  Graham 
V.  Graham  (1791),  1  Ves.  Jr.  272,  at  p.  275;  FulveHoft  v.  PulveHoft, 
18  Ves.  84,  p.  112,  11  R.  R.  151;  Buckle  v.  Mitchell  (1813),  18  Ves. 
112,  11  R.  R.  159;  Ex  parte  Pye  (1813),  18  Ves.  p.  149,  11  R.  R.  173; 
Colyer  v.  Mulgrave  (1836),  2  Keen,  81.  In  Buckle  v.  Mitchell,  Sir 
W.  Grant,  M.  R.,  observed  "In  Fulvertoft  v.  Palvertoft  the  present 
LoBD  Chancellor  (Lord  Eldon)  has  held  that  even  before  any  third 
person  has  acquired  an  interest  in  the  property  voluntarily  settled,  and 
when  the  matter  rests  entirely  between  the  grantor  and  grantee,  the  lat- 
ter has  no  equity  to  prevent  the  former  from  defeating  the  grant  by  a 
sale  of  the  estate.  It  would  be  a  strong  thing  then  to  say,  that  he  has 
an  equity  after  the  estate  is  contracted  for,  and  after  a  third  person  has 
acquired  an  interest  in  it,  to  prevent  that  third  person  from  obtaining 
the  benefit  of  the  contract,  which  the  Court  would  not  restrain  the  set- 
tlor himself  from  entering  into."  In  OolyerY.  Mulgrave^  A.,  father 
of  four  illegitimate  daughters,  and  his  son  B.  entered  into  covenants, 
by  which  A.  agreed  to  give  £20,000  to  the  daughters,  and  B.  agreed  to 
to  pay  A.'s  debts.  Demurrer  was  allowed  to  a  bill  filed  on  behalf  of  the 
daughters  for  specific  performance  of  the  covenants.  In  JFalwyn  v. 
CouUs  (1815),  3  Sim.  14;  Garrard  v.  Lauderdale  (1831),  2  R.  &  M. 
451,  and  Woodgate  v.  Acton  (1834),  2  My.  &  K.  495,  voluntary  deeds 
of  assignment  for  the  benefit  of  creditors  who  were  not  parties  thereto, 
were  not  enforced.  In  Jeffreys  v.  Jeffreys  (1840),  1  Cr.  &  Ph.  138, 
the  Court  refused  to  specifically  enforce  a  voluntary  covenant  to 
surrender  copyholds. 

The  case  of  Jeffreys  v.  Jeffreys,  last  cited,  illustrates  a  distinction 
which  must  be  kept  in  view  as  regards  volunteers  in  equity.  By  the 
voluntary  settlement  which  was  in  question,  certain  freeholds  had  been 
conveyed  by  the  settlor  in  trust  for  his  daughters;  and,  the  conveyance 
in  respect  of  the  freeholds  being  complete,  the  daughters  who  were  the 
plaintiffs  were  held  entitled  to  a  decree  to  have  the  trusts  of  the  settle- 
ment carried  into  effect.  "With  regard  to  the  copyholds,"  the  Lord 
Chancellor  (Cottenham)  said,  "I  have  no  doubt  that  the  Court  will 
not  execute  a  voluntary  contract,  and  my  impression  is  that  the  prin- 
ciple of  the  Court  to  withhold  its  assistance  from  a  volunteer  applies 
equally  whether  he  seeks  to  have  the  benefit  of  a  contract,  a  covenant, 
or  a  settlement." 

Where  a  settlement  is  made  in  consideration  of  marriage,  children  of 
the  marriage  are  clearly  entitled,  although  the  settlement  is  executory, 
to  enforce  its  provisions  in  a  Court  of  Equity.    And  it  has  been  decided 
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by  Fry,  J.  (sitting  alone  as  an  equity  Judge),  in  Gale  v.  Gale  (1877), 
6  Ch.  D.  144,  46  L.  J.  Ch.  809,  36  L.  T.  690,  tliat  provisions  of  a  mar- 
riage settlement,  including  a  covenant  to  surrender  copyholds,  made 
upon  the  marriage  of  a  widow  in  favour  of  her  children  b}"  a  former 
marriage,  were  supported  by  the  marriage  consideration  and  could  be 
enforced  by  the  children*  This  decision  was  founded  upon  a  judgment 
of  Lord  Hardwicke  in  Netostead  v.  Searles  (1737),  1  Atk.  265,*  L.  R., 
9  App.  Cas.  320,  n.,  where  he  decided  that  such  children  were  not 
volunteers,  so  that  the  settlement  could  not  be  avoided  as  against  a 
purchaser,  or  creditor,  under  the  Statutes  13  &  27  Eliz.  (See,  as  to 
effect  of  these  statutes,  notes  to  Nos.  1  and 2  of  '<  Bill  of  Sale,''  5  R.  C. 
27).  It  has  been  held  by  Kay,  J.,  in  In  re  Cameron  and  Wells 
(1887),  37  Ch.  D.  32,  67  L.  J.  Ch.  69,  67  L.  T.  645,  that  the  extension 
of  the  marriage  consideration  to  the  children  of  a  widow  about  to  marry 
did  not  apply  to  the  children  of  a  widower.  The  learned  Judge  pro- 
fessed himself  unable  to  understand  how  the  exception  in  the  case  of 
the  children  of  the  wife,  which  rests  on  the  authority  of  Lord  Hard- 
wicke, came  to  be  introduced;  and  he  cited  several  cases  to  show 
that  other  Judges,  presumably  in  the  same  mental  condition,  had  re« 
fused  to  extend  the  exception  to  the  children  of  the  husband. 

Another  apparent  exception  to  the  rule  in  equity  as  to  specific  per- 
formance of  a  contract  in  favour  of  volunteers  is  exemplified  by  the 
case  of  Ma^kie  v.  Herhertson  (1884),  9  App.  Cas.  303,  where  it  was 
held  that  although  a  contract  in  a  marriage  settlement  is  not  as  a  rule 
enforceable  in  favour  of  volunteers,  yet  when  the  persons  who  are 
within  the  consideration  of  the  marriage  take  only  on  terms  which 
admit  to  a  participation  with  them  others  who  w^ould  not  otherwise  be 
within  the  consideration,  then  the  consideration  of  the  mutual  contract 
extends  to  and  comprehends  them. 

Whether  an  executed  conveyance  by  way  of  settlement  in  favour  of  a 
volunteer  can  be  set  aside  by  the  settlor  is  a  different  question,  and  de- 
pends on  various  considerations.  There  have  been  cases  decided  by 
judges  of  first  instance  in  equity,  where  provisions  in  marriage  settle- 
ments in  favour  of  persons  not  coming  within  the  marriage  considera- 
tion have  been  held  revocable  (or  presumably  intended  to  be  so)  on  the 
mere  ground  of  want  of  consideration.  But  th^  Court  of  Appeal  in 
Tucker  v.  BenneU  (1887),  38  Ch.  D.  1, 57  L.  J.  Ch.  507,  68  L.  T.  650,  has 
discountenanced  any  such  view,  and  it  is  there  observed  by  Cotton,  L. 
J.  (38  Ch.  D.  p.  10),  "  It  is  a  mistake  altogether  to  apply  to  a  provision 
in  a  marriage  settlement,  although  one  of  a  voluntary  character,  the 
same  rules  as  the  Court  acts  upon  in  considering  whether  a  voluntary 
deed  is  one  which  the  settlor  can  set  aside."  The  same  principle  was 
followed  in  Paul  v.  Paul  (No.  2)  (C.  A.  1882),  20  Ch.  D.  743,  61  L.  J. 
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Gb.  839,  47  L.  T.  210,  where  it  was  held  that  a  trust  under  a  marriage 
settlement  of  the  wife's  property  in  favour  of  her  next  of  kin  could  not 
be  set  aside.  It  seems  necessary  to  advert  to  the  above  distinction, 
because  it  has  been  sometimes  lost  sight  of  in  questions  relating  to 
strangers  claiming  under  a  marriage  settlement.  But  questions  re- 
lating to  the  setting  aside  of  voluntary  executed  conveyances  belong 
altogether  to  another  topic. 

AMERICAN  NOTES. 

The  principal  case  is  much  cited  in  this  country,  and  its  doctrine  is  fully 
accepted  here.  The  latest  writer  on  the  subject  (Lawson  on  Contracts,  §  91) 
quotes  from  the  case,  and  observes :  "  No  principle  is  better  settled  in  the 
Courts  of  the  United  States  than  the  principle  thus  laid  down  in  Rann  v. 
Hughes." 

In  Whilehill  v.  Wilson,  3  Penrose  &  Watts  (Pennsylvania),  405;  24  Am.  Dec. 
826,  the  written  promise  of  a  creditor  to  release  a  levy  on  a  judgment,  made 
without  consideration,  was  held  voidable,  the  Court  observing  of  the  princi- 
pal case  that  it  <<  is  considered  as  having  settled  the  law,*'  and  of  the  case  of 
PiUans  v.  Van  Mierope  that  it  was  thereby  <*  much  and  perhaps  justly  shaken." 

A  familiar  application  of  the  doctrine  is  on  subscriptions,  which  are  not 
enforceable  unless  money  has  been  expended  or  expense  has  been  incurred  on 
the  faith  of  them.  University  ofDes  Moines  v.  Limngston,  57  Jowa,  307 ;  42  Am. 
Rep.  42 ;  Trustees  v.  Stewart,  1  New  York,  581 ;  Cottage  Street  M,  Church  v. 
Kendall,  121  Massachusetts,  528 ;  23  Am.  Rep.  286 ;  and  cases  cited  in  Browne 
on  Parol  Evidence,  §  111. 

A  promise  to  pay  for  improvements  erected  on  public  lands  to  which  the 
promisor  has  acquired  title  from  the  government  is  without  consideration 
and  void.  Carson  v.  Clark,  1  Scammon  (Illinois),  113 ;  25  Am.  Dec.  79,  Same 
principle.  Smith  v.  Rankin,  4  Yerger  (Tennessee),  1 ;  26  Am.  Dec.  213. 

In  Jones  v.  Holliday,  11  Texas,  412;  62  Am.  Dec.  487,  it  was  held,  citing 
the  principal  case,  that  in  an  action  on  a  written  unsealed  contract  con- 
sideration must  be  averred  and  proved,  unless  the  paper  itself  affords  evidence 
thereof. 

A  creditor's  promise  to  extend  the  time  of  payment  of  an  overdue  debt  in 
consideration  of  payment  of  the  future  interest  is  not  binding.  Kellogg  v.  Olm- 
sted, 25  New  York,  189.  So  of  a  promise  to  discontinue  a  suit  and  give  time 
in  consideration  of  payment  of  costs.  Parmelee  v.  Thompson,  45  New  York, 
58;  6  Am.  Rep.  33. 

**  There  must  be  a  consideration  to  support  every  promise,  whether  it  be 
evidenced  by  writing  or  not."  Stewart  v.  Jerome,  71  Michigan,  201 ;  15  Am. 
St.  Rep.  252. 

An  agreement  by  grocers  not  to  buy  any  butter  from  the  makers  for  two 
years,  if  a  firm  shall  open  a  butter  store  in  the  place,  is  void  for  lack  of  con- 
sideration where  the  firm  pays  nothing  therefor  nor  buys  any  established 
plant,  place  of  business,  or  good-will.  Chapin  v.  Brown,  83  Iowa,  156 ;  12 
Lawyers'  Rep.  Annotated,  428.  The  Court  said :  "  Suppose  the  plaintiffs  had 
made  a  proposition  to  the  dry-goods  merchants  of  Storm  Lake  that  if  they 
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would  all  quit  business  for  two  years,  without  any  consideration  being  paid 
to  them  for  so  doing,  the  plaintiffs  would  establish  a  dry-goods  store  at  that 
place,  and  the  proposition  had  been  accepted,  it  would  be  a  marvellous  deci- 
sion if  any  Court  should  hold  that  there  was  any  consideration  for  such  a 
contract" 

In  Mills  County  Nat,  Bank  v.  Perry,  72  Iowa,  15 ;  2  Am.  St.  Rep.  228,  it 
was  held  that  an  agreement  by  a  cashier  that  the  defendant  might  renew  his 
note  to  the  bank,  and  that  the  bank  would  not  foreclose  a  mortgage  given  as 
collateral  to  it,  was  void  for  want  of  consideration. 

In  Ferrell  v.  Scott,  2  Speers  Law  (So.  Car.),  344 ;  42  Am.  Dec.  371,  it  was 
held  not  a  sufficient  consideration  to  support  a  promissory  note  given  by  the 
widow  of  a  pauper,  shortly  after  the  husband's  death,  to  one  of  his  creditors, 
that  the  demand  was  discharged  against  the  husband's  estate  on  account  of 
her  undertaking  to  pay  it.  The  Court  said :  "  Some  good  or  valuable  consid- 
eration is  essential  to  support  all  contracts ;  and  in  general,  where  the  party 
promising  is  to  receive  a  benefit,  or  where  the  paHy  to  whom  the  promise  is 
made  is  subjected  to  detriment  or  prejudice,  or  is  delayed  or  hindered  in  en- 
forcing his  rights,  by  the  undertaking  of  the  promisor,  such  undertaking  will 
have  a  sufficient  undertaking  to  support  it.  We  must  therefore  look  to  a 
benefit  to  the  one,  or  any  injury  to  the  other,  for  the  foundation  of  the  con- 
sideration. .  .  ,  It  was  urged  that  she  gave  her  note  to  relieve  herself  from 
any  legal  obligation.  Place  it  in  the  most  favorable  point  of  view,  it  was  a 
voluntary  undertaking  on  her  part  to  pay  a  debt  for  which  she  was  not  liable, 
and  for  the  collection  of  which  the  plaintiff  had  no  possible  legal  remedy. 
And  the  question  recurs,  did  the  plaintiff  give  up  any  right  that  was  worth 
anything,  or  suffer  any  loss  by  discharging  a  demand  against  a  deceased 
pauper  ?  It  seems  to  me  it  was  no  more  than  discharging  a  debt  against  a 
fictitious  person,  against  whom  it  might  have  been  charged,  by  way  of  exer- 
cise, in  a  book  kept  for  the  purpose  of  learning  the  art  of  book-keeping.  The 
demand  was  utterly  unavailable,  and  not  worth  the  ink  and  paper  employed 
in  perpetuating  it.  The  defendant's  undertaking  must  therefore  be  regarded 
as  voluntary,  and  without  benefit,  so  far  as  she  was  concerned,  and  one  which 
subjected  the  plaintiff  to  no  possible  loss  or  detriment,  and  being  thus  with- 
out consideration,  must  be  regarded  as  nudum  pactum,  and  void." 

A  statement  in  a  letter  without  consideration  that  the  writer  will  never 
proceed  legally  against  the  person  addressed  does  not  amount  to  a  covenant 
not  to  sue.     Grunwald  v.  Freese  (California),  34  Pacific  Reporter,  73. 

The  principle  is  sustained  by  Utica,  ire.  R.  Co.  r.  BrincterhoJF,  21  Wendell 
(New  York),  139 ;  34  Am.  Dec.  220 ;  Shepard  v.  Rhodes,  7  Rhode  Island,  470; 
84  Am.  Dec.  573  (where  a  recited  consideration  of  one  dollar  was  held  made- 
quate  to  support  a  promise  to  pay  above  a  thousand  dollars) :  Bolles  v.  Carii, 
12  Minnesota  113;  Pomeroy  v.  Shide,  16  Vermont,  220;  ReadY.  Vannorsdaie, 
2  Leigh  (\*irginia),  618 ;  Ashe  v.  De  Rosset.  8  Jones  Law  (No.  Carolina),  240 ; 
Ridkardson  v.  JTiV/iojiw,  49  Maine,  558 ;  Whitson  v.  FoKiies,  1  Head  (Tennessee), 
538;  73  Am.  Dec.  184. 

The  rule  is  the  same  although  the  promisee  has  sustained  damage  by  rely- 
ing on  the  agreement.     As  where  one  joint-owner  of  a  vessel  voluntarily  under- 
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took  to  get  it  insured  and  neglected  to  do  so,  and  it  was  lost.     Thome  y.  Deasy 
4  Johnson  (New  York),  84. 

A  very  recent  recognition  of  the  doctrine  is  found  in  Strong  v.  Sheffield^  144 
New  York,  392,  an  action  against  defendant  as  an  indoi-ser  of  a  note  payable 
on  demand,  given  by  the  maker  to  the  plaintiff  to  secure  an  antecedent  in- 
debtedness. There  was  no  request  for  forbearance ;  but  the  plaintiff  agreed 
that  he  would  not  pay  the  note  away  nor  put  it  in  bank  for  collection,  but 
would  hold  it  until  he  wanted  the  money,  and  would  then  demand  it,  and 
thereupon,  at  the  maker's  request,  the  defendant  indorsed  the  note.  It  was 
held  that  there  was  no  consideration  for  the  indorsement  The  Court  said  : 
'^  The  contract  between  a  maker  or  indorser  of  a  promissory  note  and  the 
payee  forms  no  exception  to  the  general  rule  that  a  promise,  not  supported 
by  a  consideration,  is  nudum  pactum,** 

Parsons  cites  the  principal  case  and  adopts  its  doctrine,  citing  Cook  v. 
Bradley,  7  Connecticut,  57,  which  quotes  the  principal  case  as  laying  down 
**the  true  doctrine  of  the  common  law"  and  Burnet  v.  Bisco,  4  Johnson 
(New  York),  235 ;  Brown  v.  Adams,  1  Stewart  (Alabama),  51 ;  Perrine  v.  Cheese- 
man,  6  Halstead  (New  Jersey  Law),  174,  —  all  citing  the  principal  case. 

The  division  of  contracts  in  Stackpole  v.  Arnold,  11  Massachusetts,  27 ;  6 
Am.  Dec.  150,  into  three  classes,  viz.,  "  specialties,  written  contracts  not  under 
seal,  and  parol  or  verbal  contracts,"  is  not  approved  by  the  later  authorities. 
See  Story  on  Conti-acts  (5th  ed.),  §  10,  note  2. 

A  seal  unnecessarily  affixed  to  a  contract  does  not  affect  the  rights  of  the 
parties,  nor  shut  out  any  defence  which  would  have  been  available  if  the  in- 
strument had  been  unsealed.     Bridger  v.  Goldsmith,  143  New  York,  424. 

An  agreement  to  pay  a  disabled  servant  his  salary  for  the  remainder  of 
the  term  of  employment  is  void  for  want  of  consideration.  Prior  v.  Flagler, 
13  Misc.  (N.Y.)  115. 

No.  2.  — SHAD  WELL  v.  SHAD  WELL 
(1860.) 
RULE. 

Consideration  to  support  a  promise  as  a  ground  of  action 
may  consist  in  an  act  done,  or  a  detriment  incurred  by  the 
promisee  at  the  request  (express  or  implied)  of  the  promisor. 

Shadwell  v.  Shadwell  and  another,  Execnton,  fto. 

30L.J.C.P.145-150(9.c.9C.B.N.S.159;7Jur.N.S.311;3L.T.628;  9W.R.163). 

Contract.  —  Consideration,  —  Promise,  [  l'*^] 

C,  the  testator,  wrote  the  foDowing  letter  to  L.,  his  nephew:  "I  am  glad 
to  hear  of  your  intended  marriage  with  E.,  and,  as  I  promised  to  assist  you  at 
starting,  I  am  happy  to  tell  you  that  I  will  pay  to  you  £120  yearly  during  my 
life,  and  until  your  annual  income,  derived  from  your  profession  of  a  Chan- 
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eery  barrister,  shall  amount  to  600  guineas,  of  which  your  own  admission 
will  be  the  only  evidence  that  I  shall  receive  or  require."  L.  having  after- 
wards married  £.  sued  C.'s  executors  for  arrears  of  the  annuity  accrued  due 
during  C.'s  lifetime :  —  Held,  per  £rle,  C.  J.,  and  Keating.  J.,  that  the 
above  letter  contained  a  good  consideration  for  C.'s  promise  to  pay  the  annu- 
ity ;  the  consideration  pleaded  being,  that  L.  would  marry  £.,  and  his  subse- 
quent marriage.  Per  Byles,  J.,  that  the  letter  was  a  mere  letter  of  kindness, 
and  created  no  legal  obligation. 

Heldy  per  Erle,  C.  J.,  Byles,  J.,  and  Keating,  J.,  that  L.'s  continuance  at 
the  bar  was  not  a  condition  precedent  to  his  right  to  the  annuity. 

The  declaration  stated,  that  the  testator,  in  his  lifetime  (in  con- 
sideration that  the  plaintiff  would  marry  Ellen  NichoU),  agreed 
with  and  promised  the  plaintiff,  who  was  then  unmarried,  in  the 
terms  contained  in  a  writing  in  the  form  of  a  letter,  addressed  by 
the  said  testator  to  the  plaintiff,  which  writing  was  and  is  in  the 
words,  letters,  and  figures   following,  that  is  to  say,  — 

"  nth  August,  1838,  Gray's  Ink. 

"  My  Dear  Lancey,  —  I  am  glad  to  hear  of  your  intended  mar- 
riage with  Ellen  NichoU ;  and,  as  I  promised  to  assist  you  at  start- 
ing, I  am  happy  to  tell  you  that  I  will  pay  to  you  one 
[*  146]  hundred  and  fifty  *  pounds  yearly  during  my  life,  and  un- 
til your  annual  income  derived  from  your  profession  of  a 
Chancery  barrister  shall  amount  to  six  hundred  guineas,  of  which 
your  own  admission  will  be  the  only  evidence  that  I  shall  receive 

or  require. 

"  Your  ever  affectionate  tmcle, 

"Charles  Shadwell." 

Averment,  that  the  plaintiff  did  all  things  necessary,  and  all 
things  necessary  happened,  to  entitle  him  to  have  the  said  testator 
pay  to  him  eighteen  of  the  said  yearly  sums  of  £150  each  respec- 
tively, and  that  the  time  for  the  payment  of  each  of  the  said 
eighteen  yearly  sums  elapsed  after  he  married  the  said  Ellen 
NichoU,  and  in  the  lifetime  of  the  said  testator,  and  that  the 
plaintiff's  annual  income  derived  from  his  profession  of  a  Chancery 
barrister  never  amounted  to  600  guineas,  which  he  was  always 
ready  and  willing  to  admit  and  state  to  the  said  testator,  and  the 
said  testator  paid  to  the  plaintiff  twelve  of  the  said  eighteen  yearly 
sums  which  first  became  payable,  and  part,  to  wit,  £12  of  the 
thirteenth ;  yet  the  said  testator  made  default  in  paying  the  res- 
idue of  the  said  thirteenth  yearly  sum,  which  residue  is  still  in 
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arrear  and  unpaid,  and  in  paying  the  five  of  the  said  eighteen 
yearly  sums  which  last  became  payable,  and  the  said  five  sums 
are  still  in  arrear  and  unpaid. 

Fourth  plea,  that  before  and  at  the  time  of  the  making  of  the 
supposed  agreement  and  promise  in  the  declaration  mentioned, 
the  said  marriage  had  been  and  was  without  any  request  by  or  on 
the  part  of  the  testator  touching  the  said  intended  marriage,  but 
at  the  request  of  the  plaintiflf,  intended  and  agreed  upon  between 
the  plaintiff  and  the  said  Ellen  NichoU,  of  which  the  testator  before 
and  at  the  time  of  making  the  supposed  agreement  and  promise 
also  had  notice,  and  the  said  marriage  was  after  the  making  of  the 
supposed  agreement  and  promise  duly  had  and  solemnized  as  in 
the  declaration  mentioned,  at  the  request  of  the  plaintiff,  and  with- 
out the  request  of  the  testator.  And  the  defendants  further  say, 
that  save  and  except  as  expressed  and  contained  in  the  writing  set 
forth  in  the  declaration,  there  never  was  any  consideration  for  the 
supposed  agreement  and  promise  in  the  declaration  mentioned,  or 
for  the  performance  thereof. 

Fifth  plea,  to  part  of  the  claim  of  the  plaintiff,  to  wit,  to  so 
much  thereof  as  accrued  due  in  and  after  the  year  1855,  the 
defendants  say  that  although  the  supposed  agreement  and  promise 
in  the  declaration  mentioned  were  made  upon  the  terms  then 
agreed  on  by  the  plaintiff  and  the  testator,  that  the  plaintiff  should 
continue  in  practice  and  carry  on  the  profession  of  such  Chancery 
barrister  as  aforesaid,  and  should  not  abandon  the  same ;  yet,  that 
after  the  making  of  the  said  agreement  and  promise,  and  before 
the  accruing  of  the  supposed  causes  by  this  plea  pleaded  to  and 
in  the  declaration  mentioned,  or  any  part  thereof,  the  plaintiff 
voluntarily,  and  without  the  leave  or  license  of  the  testator,  re- 
linquished and  gave  up  and  abandoned  the  practice  of  the  said 
profession  of  a  Chancery  barrister,  which  before  and  at  the  time 
of  the  said  making  of  the  said  supposed  agreement  and  promise, 
he  had  so  carried  on  as  aforesaid ;  and  although  the  plaintiff  could 
and  might,  during  the  time  in  this  plea  and  in  the  declaration 
mentioned,  have  continued  to  practise  and  carry  on  that  profession 
as  aforesaid,  yet  the  plaintiff,  after  such  abandonment  thereof, 
never  was  ready  and  willing  to  practise  the  same  as  aforesaid,  but 
practised  only  as  a  revising  barrister,  that  is  to  say,  as  a  barrister, 
appointed  yearly  to  revise  the  list  of  voters  for  the  year,  for  the 
county  of  Middlesex,  according  to  the  provisions  of  the  statutes 
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in  that  behalf,  by  holding  open  Courts  for  such  revision  at  the 
times  and  places  in  that  behalf  provided  by  the  said  statutes. 

Second  replication  to  the  fourth  plea,  that  the  said  agreement 
declared  on  was  made  in  writing,  signed  by  the  said  testator,  and 
was  and  is  in  the  words,  letters  and  figures,  following,  and  in  none 
other,  that  is  to  say  —  [setting  out  the  letter  as  in  the  declaration 
above].  Averment,  the  plaintiff  afterwards  married  the  said  Ellen 
NichoU,  relying  on  the  said  promise  of  the  said  testator,  which  at  the 
time  of  the  said  marriage  was  in  full  force,  not  in  any  way  vacated 
or  revoked,  and  that  he  so  married  while  his  annual  income  derived 
from  his  profession  of  a  Chancery  barrister  did  not  amount,  and 

was  not  by  him  admitted  to  amount  to  600  guineas. 
[*  147]  *  Second  replication  to  the  fifth  plea,  that  the  said  agree- 
ment declared  on  was  in  writing,  signed  by  the  said  testator, 
and  was  and  is  in  the  words,  letters  and  figures  set  out  in 
the  next  preceding  replication,  and  in  none  other,  and  that  the 
terms  upon  which  it  is  in  the  fifth  plea  alleged  that  the  said 
agreement  and  promise  were  made  were  no  part  of  the  agree- 
ment and  promise  declared  on,  and  the  performance  of  them 
by  the  plaintiff  was  not  a  condition  precedent  to  the  plaintiffs 
right  to  be  paid  the  said  annuity.  Demurrers  to  the  replications 
to  the  fourth  and  fifth  pleas.     Joinder  in  demurrer. 

BuUar,  in  support  of  the  demurrers  (Nov.  9).  —  The  letter  de- 
clared on  discloses  no  consideration  for  the  promise  of  the  testator. 
It  was  nothing  more  than  a  voluntary  kindness  on  his  part ;  and  no 
intention  is  expressed  in  the  letter  to  make  it  binding  on  him, 
Hawes  v.  Arrnstrong,  1  Bing.  N.  C.  761  ;  1  Scott,  661.  The  promise 
to  pay  the  annuity  is  not  in  consideration  that  "  you  will  marry 
Ellen  Nicholl,"  but  it  refers  to  a  previous  promise  to  assist  the 
plaintiff  "  at  starting,"  and  that  more  naturally  refers  to  his  start- 
ing in  his  profession  than  to  his  starting  in  married  life.  And 
even  if  it  be  taken  as  referring  to  his  starting  in  married  life,  the 
marriage  is  referred  to  in  the  letter  as  an  obligation  already  incurred 
on  the  part  of  the  plain tifi" ;  the  consideration,  therefore,  on  which 
the  testator's  promise  was  based,  was  a  consideration  that  the 
plaintiff  should  do  what  he  was  already  bound  to  do ;  and  that  is 
not  sufficient  JVennall  v.  Adney,  3  Bos.  &  P.  247  ;  6  R  R  780 ; 
^Eastwood  V.  Kenyon,  11  Ad.  &  EL  438  ;  No.  3,  p.  23,  post;  Rann  v. 
Hughes,  7  T.  R  350  n.,  p.  1,  ante;  Hopkins  v.  Logan,  5  M.  &  W.  241 ; 
8  L.  J.  (N.  S.)  Ex.  218 ;  StUk  v.  Myrick,  2  Camp.  317 ;  6  Esp.  129  ;  11 
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R  R  717 ;  Clutterbtick  v.  Coffin,  3  Man.  &  G.  842 ;  Cowper  v.  Oreen,  7 
M.  &  W.  633  ;  10  L.  J.  Ex.  346  ;  Pothier  on  Obligations  (by  Evans), 
25  ;  Crowhurst  v.  Laverack,  8  Ex.  208  ;  22  L.  J.  Ex.  57.  As  to  the 
fifth  plea,  the  question  is  whether  the  plaintiff's  continuance  at  the 
bar  was  made  a  condition  precedent  to  his  right  to  the  annuity  ?  It 
is  submitted  that  it  was,  and  that  when  the  plaintiff  voluntarily 
abandoned  his  profession,  his  right  to  the  annuity  ceased,  just  as  a 
covenant  to  pay  rent  during  a  term  may  be  put  an  end  to  by  the 
covenantee  putting  an  end  to  the  term. 

V.  Harcourt,  in  support  of  the  replication.  —  It  is  true  that  where 
the  contract  must  be  in  writing,  the  consideration  must  appear  on 
the  face  of  the  contract;  but  that  is  not  so  where  the  contract 
need  not  be  in  writing,  Shortrede  v.  Cheek,  1  Ad.  &  E.  37 ;  and 
it  was  not  necessary  that  the  contract  in  this  case  should  be  in 
writing ;  for  the  Statute  of  Frauds  does  not  apply  where  the  promise 
is  founded  on  a  consideration  executed.    Sotich  v.  Strawhridge,  2 

C.  B.  808 ;  15  L.  J.  C.  R  170 ;  Green  v.  Saddington,  7  EL  &  B.  503, 
and  Chitty  on  Contracts,  456.  But,  assuming  that  the  consideration 
must  appear  in  the  writing  containing  the  promise,  it  sufficiently 
appears  in  this  case.  The  plaintiff  having  made  an  engagement  to 
marry,  the  testator  promised  to  assist  him  on  starting  in  married 
life,  viz.,  by  giving  him  an  annuity ;  and  the  plaintiff,  relying  on 
that  promise,  married.  It  is  said,  on  the  other  side,  that  the  plain- 
tiff had  already  incurred  an  obligation  to  marry,  and  that  a  promise 
based  on  the  consideration  that  he  would  fulfil  that  obligation  is 
void.  But  the  quantum  of  consideration  is  not  material ;  and  it  is 
quite  consistent  with  these  pleadings  that  the  plaintiff  changed  his 
condition  sooner  than,  but  for  the  testator's  promise,  he  would 
have  done,  or  even  that,  but  for  that  promise,  he  might  have  broken 
off  the  engagement  altogether.  Or  the  true  construction  may  be, 
that  the  plaintiff  received  a  promise  from  the  testator  that,  if  he 
married,  the  testator  would  assist  him  at  starting,  on  the  faith  of 
which  he  made  his  engagement  to  marry,  and  then  the  testator 
writes  the  letter  referring  to  the  former  promise,  and  on  the  faith 
of  that  the  plaintiff  married.  In  either  view  there  is  a  sufficient 
consideration  to  maintain  this  action.     England  v.  David- 

9on,  11  Ad.  &  E.  856 ;  9  L.  J.  (K  S.)  Q.  B.  287 ;  and  *  Ken-  [^148] 
naway  v.  Treleavan,  5  M.  &  W.  498 ;  9  L.  J.  (N.  S.)  Ex,  20. 
Till  the  marriage  was  executed  there  was  a  good  continuing  con- 
sideration to  support  the  promise.     Warcop  v.  Morse,  Cro.  Eliz. 
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138 ;  Payne  v.  WUson,  7  B.  &  C.  747 ;  Rol.  Abr.  '  Consideration;  Q. 
12,  Com.  Dig.  tit.  'Action  of  Assumpsit;  B.  12.  And  when  persons 
have  been  induced  to  change  their  position  on  the  faith  of  a 
promise,  the  person  promising  is  not  allowed  to  say  there  was  no 
consideration.  Fickard  v.  Sears,  6  Ad.  &  E.  469  ;  Crosbie  v.  iTDoual 
13  Ves.  148 ;  9  R.  E.  161 ;  Montefiori  v.  MontefioH,  1  W.  Bl.  360 ; 
Bold  V.  Hutchinson,  20  Beav.  250  ;  24  L.  J.  Ch.  285.  As  to  the  rep- 
lication to  the  fifth  plea,  the  plaintiffs  continuance  at  the  bar  is 
not  made  a  condition  precedent.  If  it  had  been  the  intention  of 
the  testator  to  make  it  a  condition  precedent  be  would  have  ex- 
pressly so  stipulated. 

BuUar  replied,  and  cited  Wain  v.  Warlters,  No.  22  post,  5  East,  10 ; 
1  Smith  299 ;  7  R.  R  645  ;  Lampleigh  v.  Brathwait,  Hob.  105  ;  and 
Thomas  v.  Thomas,  2  Q.  B.  851 ;  11  L.  J.  Q.  B.  10  4.      Cur.  adv.  vult. 

Erle,  C.  J.,  now  delivered  the  judgment  of  himself  and  Kea- 
ting, J.  The  question  raised  by  the  demurrer  to  the  replication  to 
the  fourth  plea  is,  whether  there  was  a  consideration  to  support 
the  action  on  the  promise  to  pay  an  annuity  of  £150  per  annum. 
If  there  be  such  a  consideration,  it  is  a  marriage ;  therefore  the 
promise  is  within  the  Statute  of  Frauds,  and  the  consideration 
must  appear  in  the  writing  containing  the  promise,  that  is,  in  the 
letter  of  the  11th  of  August,  1838,  and  in  the  surrounding  circum- 
stances to  be  gathered  therefrom,  together  with  the  averments  on 
the  record.  The  circumstances  are,  that  the  plaintiff  had  made  an 
engagement  to  marry  Ellen  NichoU,  his  uncle  promising  him  to 
to  assist  him  at  starting,  by  which,  as  I  understand  the  words,  he 
meant  on  commencing  his  married  life.  Then  the  letter  containing 
the  promise  declared  on  is  said  to  specify  what  the  assistance  would 
be,  namely,  £150  per  annum  during  the  uncle's  life,  and  until  the 
plaintiffs  professional  income  should  be  acknowledged  by  him  to 
exceed  600  guineas;  and  a  further  averment,  that  the  plaintiff, 
relying  upon  his  promise,  without  any  revocation  on  the  part  of  the 
uncle,  did  marry  Ellen  NichoU.  Then,  do  these  facts  show  that 
the  promise  was  in  consideration,  either  of  the  loss  to  be  sustained 
by  the  plaintiff,  or  the  benefit  to  be  derived  from  the  plaintiff 
to  the  uncle,  at  his,  the  uncle's,  request?  My  answer  is  in 
the  afl&rmative.  First,  do  these  facts  show  a  loss  sustained  by 
the  plaintiff  at  the  uncle's  request  ?  When  I  answer  this  in  the 
affirmative,  I  am  aware  that  a  man's  marriage  with  the  woman  of 
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his  choice  is  in  one  sense  a  boon,  and  in  that  sense  the  reverse  of  a 
loss ;  yet,  as  between  the  plaintiff  and  the  party  promising  an  in- 
come to  support  the  marriage,  it  may  be  a  loss.  The  plaintiff  may 
have  made  the  most  material  changes  in  his  position,  and  have  in- 
duced the  object  of  his  affections  to  do  the  same,  and  have  incurred 
pecuniary  liabilities  resulting  in  embarrassments,  which  would 
be  in  every  sense  a  loss,  if  the  income  which  had  been  promised 
should  be  withheld ;  and  if  the  promise  was  made  in  order  to  in- 
duce the  parties  to  marry,  the  promise  so  made  would  be,  in  legal 
effect,  a  request  to  marry.  Secondly,  do  these  facts  show  a  benefit 
derived  from  the  plaintiff  to  the  uncle  at  his  request  ?  In  answer- 
ing again  in  the  affirmative,  I  am  at  liberty  to  consider  the  relation 
in  which  the  parties  stood,  and  the  interest  in  the  status  of  the 
nephew  which  the  uncle  declares.  The  marriage  primarily  affects 
the  parties  thereto ;  but  in  the  second  degree  it  may  be  an  ob- 
ject of  interest  with  a  near  relative,  and  in  that  sense  a  benefit  to 
him.  This  benefit  is  also  derived  from  the  plaintiff  at  the  uncle's 
request,  if  the  promise  of  the  annuity  was  intended  as  an  induce- 
ment to  the  marriage ;  and  the  averment  that  the  plaintiff,  rely- 
ing on  the  promise,  married,  is  an  averment  that  the  promise  was 
one  inducement  to  the  marriage.  This  is  a  consideration 
averred  in  the  declaration,  and  it  appears  to  me  to  be  *  ex-  [*  149] 
pressed  in  the  letter,  construed  with  the  surrounding  cir- 
cumstances. No  case  bearing  a  strong  analogy  to  the  present  was 
cited ;  but  the  importance  of  enforcing  promises  which  have  been 
made  to  induce  parties  to  marry  has  been  often  recognized,  and 
the  cases  of  Montefiori  v.  Montefiori  and  Bold  v.  Hutchinson,  are 
examples.  I  do  not  feel  it  necessary  to  add  anything  about  the 
numerous  authorities  referred  to  in  the  learned  arguments  ad- 
dressed to  us,  because  the  decision  turns  on  a  question  of 
fact,  whether  the  consideration  for  the  promise  is  proved  as 
pleaded.  I  think  it  is,  and  therefore  my  judgment  on  the  first 
demurrer  is  for  the  plaintiff.  The  second  demurrer  raises  the 
question,  whether  the  plaintiff's  continuing  at  the  bar  was  made 
a  condition  precedent  to  the  right  to  the  annuity.  I  think  not. 
The  uncle  promises  to  continue  the  annuity  until  the  professional 
income  exceeds  the  sum  mentioned,  and  I  find  no  stipulation  that 
the  annuity  shall  cease  if  the  professional  diligence  ceases.  My 
judgment  on  this  demurrer  is  also  for  the  plaintiff ;  and  I  should 
state  that  this  is  the  judgment  of  my  Brother  Keating  and  myself ; 
my  Brother  Byles  differing  with  us. 
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Byles,  J.  —  I  am  of  opinion  that  the  defendant  is  entitled  to  the 
judgment  of  the  Court  on  the  demurrer  to  the  second  replication  to 
the  fourth  plea.  It  is  alleged  by  the  fourth  plea,  that  the  defendant's 
testator  never  requested  the  plaintiff  to  enter  into  the  engagement 
to  marry,  or  to  marry,  and  that  there  never  was  any  consideration 
for  the  testator's  promise,  except  what  may  be  collected  from  the  let- 
ter itself  set  out  in  the  declaration.  The  inquiry,  therefore,  narrows 
itself  to  this  question  —  Does  the  letter  itself  disclose  any  consider- 
ation for  the  promise  ?  The  consideration  relied  on  by  the  plaintiffs 
counsel  being  the  subsequent  marriage  of  the  plaintiff,  I  think  the 
letter  discloses  no  consideration.  It  is  in  these  words  —  [his  Lord- 
ship  read  it].  It  is  by  no  means  clear  that  the  words  "  at  starting  " 
mean  "  on  marriage  with  Ellen  N ichoU,"  or  with  any  one  else. 
The  more  natural  meaning  seems  to  me  to  be,  "  at  starting  in  the 
profession,"  for  it  will  be  observed,  that  these  words  are  used  by 
the  testator  in  reciting  a  prior  promise,  made  when  the  testator 
had  not  heard  of  the  proposed  marriage  with  Ellen  NichoU,  or,  so 
far  as  appears,  heard  of  any  proposed  marriage.  This  construction 
is  fortified  by  the  consideration,  that  the  annuity  is  not,  in  terms, 
made  to  begin  from  the  marriage,  but,  as  it  should  seem,  from  the 
date  of  the  letter.  Neither  is  it  in  terms  made  defeasible  if  Ellen 
Nicholl  should  die  before  marriage.  But  even  on  the  assumption 
that  the  words  "  at  starting  "  mean  "  on  marriage,"  I  still  think 
that  no  consideration  appears  sufficient  to  sustain  the  promise. 
The  promise  is  one  which,  by  law,  must  be  in  writing ;  and  the 
fourth  plea  shows  that  no  consideration  or  request,  dehors  the  let- 
ter, existed,  and,  therefore,  that  no  such  consideration,  or  request, 
can  be  alluded  to  by  the  letter.  Marriage  of  the  plaintiff  at  the 
testator's  express  request  would  be,  no  doubt,  an  ample  considera- 
tion ;  but  marriage  of  the  plaintiff  without  the  testator's  request  is 
no  consideration  to  the  testator.  It  is  true  that  marriage  is,  or 
may  be,  a  detriment  to  the  plaintiff;  but  detriment  to  the  plaintiff 
is  not  enough,  unless  it  either  be  a  benefit  to  the  testator,  or  be  treated 
by  the  testator  as  such,  by  having  been  suffered  at  his  request. 
Suppose  a  defendant  to  promise  a  plaintiff,  "  I  will  give  you  X500  if 
you  break  your  leg,"  would  that  detriment  to  the  plaintiff,  should  it 
happen,  be  any  consideration  ?  If  it  be  said  that  such  an  accident 
is  an  involuntary  mischief,  would  it  have  been  a  binding  promise, 
if  the  testator  had  said,  "I  will  give  you  £100  a  year  while  you 
continue  in  your  present  chambers  ? "     I  conceive  that  the  promise 
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would  not  be  binding  for  want  of  a  previous  request  by  the  testator. 
Now,  the  testator  in  the  case  before  the  Court  derived,  so  far  as 
appears,  no  personal  benefit  from  the  marriage.  The  question, 
therefore,  is  still  further  narrowed  to  this  point  —  Was  the  mar- 
riage at  the  testator's  request  ?  Express  request  there  was  none. 
Can  any  request  be  implied  ?  The  only  words  from  which  it  can 
be  contended  that  it  is  to  be  implied  are  the  words,  "  I  am  glad  to 
hear  of  your  intended  marriage  with  Ellen  NichoU."  But  it  ap- 
pears from  the  fourth  plea,  that  that  marriage  had  already  been 
agreed  on,  and  that  the  testator  knew  it.  These  words,  therefore, 
seem  to  me  to  import  no  more  than  the  satisfaction  of  the 
testator  ♦  at  the  engagement  as  an  accomplished  fact.  No  [*  150] 
request  can,  as  it  seems  to  me,  be  inferred  from  them. 
And,  further,  how  does  it  appear  that  the  testator's  implied  request, 
if  it  could  be  implied,  or  his  promise,  if  that  promise  alone  would 
suflBce,  or  both  together,  were  intended  to  cause  the  marriage,  or 
did  cause  it,  so  that  the  marriage  can  be  said  to  have  taken  place 
at  the  testator's  request,  or,  in  other  words,  in  consequence  of  that 
request  ?  It  seems  to  me,  not  only  that  this  does  not  appear,  but 
that  the  contrary  appears ;  for  the  plaintiff  before  the  letter  had 
already  bound  himself  to  marry,  by  placing  himself  not  only  imder 
a  moral,  but  under  a  legal  obligation  to  marry,  and  the  testator 
knew  it.  The  well-known  cases  which  have  been  cited  at  the  bar 
in  support  of  the  position,  that  a  promise,  based  on  the  considera- 
tion of  doing  that  which  a  man  is  already  bound  to  do,  is  invalid, 
apply  to  this  case ;  and  it  is  not  necessary,  in  order  to  invalidate 
the  consideration,  that  the  plaintiffs  prior  obligation  to  afford  that 
consideration  should  have  been  an  obligation  to  the  defendant  It 
may  have  been  an  obligation  to  a  third  person  —  see  Herrirvg  v. 
Dorell,  8  Dowl.  P.  C.  604,  and  Atkinson  v.  Settree,  Willes,  482. 
The  reason  why  the  doing  what  a  man  is  already  bound  to  do  is  no 
consideration,  is  not  only  because  such  a  consideration  is  in  judg- 
ment of  law  of  no  value,  but  because  a  man  can  hardly  be  allowed 
to  say  that  the  prior  legal  obligation  was  not  his  determining  motive. 
But,  whether  he  can  be  allowed  to  say  so  or  not,  the  plaintiff  does 
not  say  so  here.  He  does,  indeed,  make  an  attempt  to  meet  this 
diflSculty,  by  alleging,  in  the  replication  to  the  fourth  plea,  that  he 
married  relying  on  the  testator's  promise;  but  he  shrinks  from 
alleging,  that  though  he  had  promised  to  marry  before  the  testator's 
promise  to  him,  nevertheless,  he  would  have  broken  his  engage- 
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ment,  and  would  not  have  married  without  the  testator's  promise. 
A  man  may  rely  on  encouragements  to  the  performance  of  his 
duty,  who  yet  is  prepared  to  do  his  duty  without  those  encourage- 
ments. At  the  utmost,  the  allegation  that  he  relied  on  the  testa- 
tor's promise  seems  to  me  to  import  no  more  than  that  he  believed 
the  testator  would  be  as  good  as  his  word.  It  appears  to  me,  for 
these  reasons,  that  this  letter  is  no  more  than  a  letter  of  kindness, 
creating  no  legal  obligation.  In  their  judgment  on  the  other  por- 
tions of  the  record,  I  agree  with  the  rest  of  the  Court. 

Jtidgment  for  the  plaintiff, 

ENGLISH   NOTES. 

In  Scotson  v.  Fegg^  (1861),  6  H.  <&  N.  295,  30  L.  J.  Ex.  225,  A.  had 
contracted  to  deliver  a  cargo  of  coals  to  the  order  of  B.,  who  ordered  him 
to  deliver  it  to  C.  C.  agreed  with  A.  that  in  consideration  of  A's  de- 
livering the  coal,  G.  would  unload  it  in  a  certain  time.  A.  now  sued 
C.  for  breach  of  his  promise.  C.  pleaded  that  A.  was  already  bound 
by  his  contract  with  B.  to  deliver  the  coals  to  him,  and  that  there- 
fore there  was  no  consideration  for  his  promise.  It  was  held  that 
the  plea  was  no  answer  to  the  action.  For  although  A.  was  already 
bound  by  his  contract  with  B.  to  deliver  the  coals,  his  contracting 
directly  with  C.  sufficiently  altered  his  legal  position. 

It  may  be  appropriate  here  to  refer  to  the  expression  of  the  judgment 
of  the  Court  in  Currie  v.  Misa  (1875),  4  R.  C.  317,  320  (L.  R.,  10  Ex. 
153,  44  L.  J.  Ex.  94)  :  **  A  valuable  consideration,  in  the  sense  of  the 
law,  may  consist  either  in  some  right,  interest,  profit,  or  benefit  accruing 
to  the  one  party,  or  some  forbearance,  detriment,  loss,  or  responsibility, 
given,  suffered,  or  undertaken  by  the  other.'' 

Towards  defining  "consideration  "  two  salient  points  may  be  noted: 
First.  Consideration  consists  in  what  is  actually  given  or  suffered  and 
accepted  for  a  promise;  ulterior  motives,  though  present,  are  immaterial. 
Thomas  v.  Thomas  (1842),  2  Q.  B.  851,  2  Gale  &  Dav.  226, 11 L.  J.  Q.  B. 
104.  There  the  executors  of  A.  in  pursuance  of  the  wishes  of  the 
testator  agreed  to  convey  a  house  to  his  widow  for  her  life,  she  under- 
taking to  pay  £1  a  year  towards  the  ground  rent,  and  to  keep  the 
premises  in  repair.  In  an  action  for  breach  of  the  agreement,  the 
plaintiff  set  out  the  consideration  to  be  the  promise  to  pay  the  rent  and 
to  keep  the  premises  in  repair.  It  was  objected  that  this  was  not  the 
sole  consideration,  and  that  the  plaintiff  ought  also  to  have  included 
the  intention  of  the  testator  as  recognised  by  the  executors.  The  Court 
held  that  the  agreement  to  pay  and  to  keep  in  repair  was  the  considera- 
tion for  the  agreement;  and  that  respect  for  the  wishes  of  the  testator 


IL  C.  VOL.  VI.]  SECT.  I.  —  CONSIDERATION.  19 


Ho.  8.  —  Shadwell  ▼.  Shadwdl.  —  Hotet. 


was  no  part  of  the  legal  consideration  and  need  not  be  stated  in  the 
declaration.  Secondly.  Consideration  is  not  so  much  the  advantage 
accruing  to  the  promisor,  as  the  detriment  suffered  or  burden  under- 
taken by  the  promisee.  If  the  promisee  suffers  the  loss,  or  undertakes 
the  burden,  it  is  immaterial  that  the  promisor  derives  no  benefit,  or 
that  the  benefit  is  not  adequate  as  an  equivalent  to  the  thing  promised. 
So  early  as  1459,  in  M.  37,  H.  VI.  8,  pi.  18,  Danvers,  J.,  said:  ''So 
if  I  tell  a  man  if  he  will  carry  twenty  quarters  of  wheat  for  my  master 
Prisots  to  G.,  he  shall  have  40/,  and  thereupon  he  carry  them,  he  shall 
have  his  action  of  debt  against  me  for  the  40/,  and  yet  the  thing  is  not 
done  for  me,  but  only  by  my  command."  That  the  suflSciency  of  the  con- 
sideration is  immaterial  has  been  undoubted  law  ever  since  the  notion 
of  consideration  began  to  be  developed.  The  -reason  is  that  the  parties 
are  the  best  judges  of  the  bargains  entered  into.  As  Hobbes  says, 
"  The  value  of  all  things  contracted  for  is  measured  by  the  appetite  of 
the  contractors."  Neither  common  law  nor  equity  inquires  into  the 
adequacy  of  a  consideration.  In  Westlake  v.  Adams  (1858),  5  C.  B. 
(N.  S.)  248,  265,  27  L.  J.  C.  P.  271,  274,  Byles,  J.,  observed,  '*  It  is 
an  elementary  principle  that  the  law  will  not  enter  into  an  inquiry  as 
to  the  adequacy  of  the  consideration.''  In  Coles  v.  Trecothick  (1804), 
9  Ves.  246,  7  K.  R.  167,  Lord  Eldon  said:  "  Unless  the  inadequacy  of 
price  is  such  as  shocks  the  conscience,  and  amounts  in  itself  to  conclu- 
sive and  decisive  evidence  of  fraud  in  the  transaction,  it  is  not  itself  a 
sufficient  ground  for  refusing  a  specific  performance." 

The  consideration  must,  however,  be  real ;  that  is,  the  promisee  must 
do  or  forbear  beyond  what  he  is  already  bound  to,  either  by  the  general 
law  or  by  a  subsisting  contract  with  the  other  party. 

Where  in  the  course  of  a  voyage  some  of  the  seamen  deserted,  and 
the  captain  not  being  able  to  supply  their  place  promised  to  divide  the 
wages  which  would  have  accrued  to  them  among  the  remainder  of  the 
crew,  the  promise  was  held  to  be  void  for  want  of  consideration.  Stilk 
v.  Myrick  (1809),  2  Gamp.  317,  319,  11  R.  R.  717,  718.  Lord  Ellen- 
BOBOUGH  said:  "There  was  no  consideration  for  the  ulterior  pay  prom- 
ised to  the  mariners  who  remained  with  the  ship.  Before  they  sailed 
from  London  they  had  undertaken  to  do  all  they  could  under  all  the 
emergencies  of  the  voyage.  They  had  sold  all  their  services  till  the 
voyage  should  be  completed.  ...  If  the  captain  had  capriciously  dis- 
charged the  two  men  who  were  wanting,  the  others  might  not  have 
been  compellable  to  take  the  w^hole  duty  upon  themselves,  and  their 
agreeing  to  do  so  might  have  been  a  sufficient  consideration  for  the 
promise  of  an  advance  of  wages.  But  the  desertion  of  a  part  of  the 
crew  is  to  be  considered  an  emergency  of  the  voyage  as  much  as  their 
death,  and  those  who  remain  are  bound  by  the  terms  of  their  original 
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contract  to  exert  themselves  to  the  utmost  to  bring  the  ship  in  safety  to 
her  destined  port."  But  a  promise  of  extra  pay  to  a  ship's  crew  for  con- 
tinuing a  voyage  after  accident  has  so  reduced  the  number  of  hands  as 
to  make  the  voyage  unsafe  is  supported  by  a  consideration,  for  the  crew 
is  not  bound  to  proceed  under  the  original  articles.  Hartley  v.  Pon- 
sonhy  (1857),  7  El.  &  B.  872,  26  L.  J.  Q.  B.  322. 

Again,  a  constable  is  not  entitled  to  a  reward  for  rendering  services 
within  his  ordinary  duty;  contra^  if  he  renders  services  beyond  his 
ordinary  duty.  England  v.  Davidacn  (1840),  11  Ad.  &  El.  856.  So 
where  an  entire  sum  is  due,  an  agreement  to  accept  payment  by  instal- 
ments is  voluntary,  unless  the  debtor  proves  some  consideration  given 
for  the  indulgence,  e.  g.  that  he  undertook  not  to  tender  the  whole  sum, 
promised  higher  rate  of  interest,  or  provided  some  additional  security. 
McManus  v.  Bark  (1870),  L.  R.,  5  Ex.  65,  39  L.  J.  Ex,  65,  21  L.  T. 
676.  So  an  agreement  between  a  creditor  and  his  debtor,  that  the  lat- 
ter should  be  discharged  from  the  debt  on  payment  of  seven  shillings  in 
the  pound  is  unenforceable  for  absence  of  consideration.  Fitch  y,  Sutton 
(1804),  5  East,  230,  1  Smith,  415;  but  a  composition  between  a  debtor 
and  his  several  creditors  is  enforceable,  the  consideration  for  the  prom- 
ise of  each  creditor  to  forego  a  part  of  his  claim  being  the  promise  of 
the  other  creditors  to  do  the  same.  Good  v.  Cheeseman  (1831),  2  B.  & 
Ad.  328. 

Where  the  consideration  is  executory,  that  is,  consists  in  a  promise, 
it  must  be  enforceable;  in  other  words,  lawful,  possible,  and  definite. 
Thus  a  promise  by  a  son  not  to  worry  his  father  about  the  family  con- 
duct of  the  latter  is  too  vague  to  be  a  consideration  for  the  latter's 
promise  not  to  press  payment  of  a  debt  due  from  the  former.  White  v. 
Bluett  (1853),  23  L.  J.  Ex.  36.  So  a  voluntary  conveyance  of  real 
estate  does  not  cease  to  be  voluntary  by  the  promise  of  the  grantee  to 
build  on  the  land  such  a  dwelling-house  as  he  or  his  heirs  shall  think 
fit.     Kosher  v.  Williams  (1875),  L.  K,  20  Eq.  210,  44  L.  J.  Ch.  419. 

Consideration  is  necessary  to  discharge  a  contract.  See  Foakes  v. 
Beer  (Accord  and  Satisfaction,  No.  2,  1  R.  C.  370),  9  App.  Cas.  605, 
54  L.  J.  Q.  B.  130. 

Consideration  may  consist  in  forbearance,  for  instance,  forbearance  to 
sue  or  to  press  for  immediate  payment  of  a  debt  already  due.  Calisher 
V.  Bischoffscheim  (1870),  L.  R.,  5  Q.  B.  449,  39  L.  J.  Q.  B.  181.  But 
the  right  forborne  must  actually  exist,  or  be  honestly  believed  to 
exist.  Wade  v.  Simeon  (1846),  2  C.  B.  548,  3  D.  &  L.  587,  15  L.  J. 
C.  P.  114. 

Compromises  are  held  to  be  binding,  the  consideration  being  the 
abandonment  of  claims  honestly  believed  to  exist,  though  they  may 
not  exist  in  fact.  Stapilton  v.  Stapilton  (1739),  1  Atk.  2,  2  White  & 
Tudor  L.  Ca. 
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AMERICAN  NOTES. 

This  doctrine  is  universally  accepted  in  this  country.  "  A  consideration 
which  will  support  a  simple  contract  is  some  right,  interest,  profit,  or  benefit 
accruing  to  one  party,  or  some  forbearance,  detriment,  loss,  or  responsibility 
given,  suffered,  or  undertaken  by  the  other."  Lawson  on  Contracts,  §  92. 
Thus  an  agreement  to  pay  another's  expenses  if  he  will  take  a  trip  to  Europe, 
in  no  way  connected  with  the  promisor's  business,  is  upon  sufficient  consider- 
ation. Devecmon  v.  ShaWj  69  Maryland,  199  ;  9  Am.  St.  Rep.  422.  In  this  case 
the  Court  said  :  "  It  might  very  well  be,  and  probably  was  the  case,  that  the 
plaintiff  would  not  have  taken  a  trip  to  Europe  at  his  own  expense.  But 
whether  this  be  so  or  not,  the  testimony  would  have  tended  to  show  that  the 
plaintiff  incurred  expense  at  the  instance  and  request  of  the  deceased,  and 
upon  the  express  promise  by  him  that  he  would  repay  the  money  spent.  It 
was  a  burden  incurred  at  the  expense  of  the  other  party,  and  was  certainly  a 
sufficient  consideration  for  a  promise  to  pay.  Great  injury  might  be  done  by 
inducing  persons  to  make  expenditures  beyond  their  means  on  express  prom- 
ise of  repayment,  if  the  law  were  otherwise.  It  is  an  entirely  different  case 
from  a  promise  to  make  another  a  present,  or  render  him  a  gratuitous  service. 
It  was  nothing  to  the  purpose  that  the  plaintiff  was  benefited  by  the  expendi- 
ture  of  his  own  money.  He  was  induced  by  this  promise  to  spend  it  in  this 
way  rather  than  in  some  other  mode.  If  it  is  not  fulfilled,  the  expenditure 
will  have  been  procured  on  a  false  pretence."  See  Chick  v.  Trevett,  20  Maine, 
462;  37  Am.  Dec.  68;  Holt  v.  Robinson,  21  Alabama,  106;  56  Am.  Dec.  240; 
Dickinson  v.  Ripley  County,  6  Indiana,  128 ;  63  Am.  Dec.  373  (payment  of  in- 
terest in  advance  to  procure  delay)  ;  Cobb  v.  Cowdery,  40  Vermont,  25 ;  94  Am. 
Dec.  370 ;  Mascolo  v.  Montesauto,  61  Connecticut,  50 ;  29  Am.  St.  Rep.  170  (note 
given  for  withdrawal  of  suit  against  maker's  minor  son,  in  which  he  had  been 
arrested,  founded  on  Bidwell  v.  Catton,  Hob.  216) ;  Ballard  v.  Burton,  64  Ver- 
mont, 387 ;  16  Lawyers'  Rep.  Annotated,  664  (forbearing  to  withdraw  money 
from  a  bank  for  a  reasonable  but  indefinite  time  to  induce  a  third  party  to 
sign  as  surety  on  the  issue  of  a  new  certificate  of  deposit). 

But  the  agreement  to  perform  a  legal  duty  does  not  afford  a  consideration. 
Thus  the  resumption  of  her  marital  duties  by  a  wife  who  has  voluntarily  es- 
tranged herself  from  her  husband  because  of  her  dissatisfaction  with  a  valid 
and  binding  ante-nuptial  contract,  is  no  consideration  for  the  revocation  of 
said  contract.  Appeal  of  Lukens,  143  Pennsylvania  State,  386 ;  13  Lawyers* 
Rep.  Annotated,  581,  —  "  The  sole  inducement  was  the  doing  of  that  which 
Mrs.  Kesler  was  legally  bound  to  do."  So  in  Roberts  v.  Frisby,  38  Texas,  219, 
it  was  held  that  the  husband  is  not  bound  by  a  post-nuptial  contract  in  which 
he  hires  the  wife  to  live  with  him.  The  same  principle  is  recognized  in 
Copeland  v.  Boaz,  9  Baxter  (Tennessee),  223 ;  40  Am.  Rep.  89 ;  and  Merrill  v. 
Peaslee,  146  Massachusetts,  460.  On  the  other  hand,  in  Phillips  v.  Myers,  82 
Illinois,  67 ;  25  Am.  Rep.  295,  it  was  held  that  a  promissory  note  made  by  a 
husband  for  his  wife,  in  consideration  of  her  discontinuing  an  action  of  divorce 
on  account  of  his  drunkenness  and  abuse,  and  her  returning  to  live  with  him, 
was  valid,  citing  Nicholls  v.  Danvers,  2  Vern.  671.     The  Court  said :  "  We  do 
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not  have  the  shadow  of  a  doubt  that  this  formed  a  sufficient  consideration  to 
suppoi't  the  note,  nor  do  we  see  in  what  manner  it  is  immoral,  or  can  be  held 
opposed  to  some  public  policy." 

In  Ballard  v.  Burton^  supra,  the  Court  said  :  **  Consideration  does  not  neces- 
sarily depend  upon  whether  the  thing  promised  results  in  a  benefit  to  the 
promisee,  or  a  detriment  to  the  promisor.  It  is  enough  that  something  is 
promised,  or  the  exercise  of  a  present  right  is  forborne.  In  Anson  on  Con- 
tracts, p.  62,  it  is  said :  '  Courts  will  not  inquire  whether  the  thing  which  forms 
the  consideration  does  in  fact  benefit  the  promisee  or  a  third  party,  or  is  of 
any  benefit  to  any  one.  It  is  enough  that  something  is  promised,  done,  for- 
borne, or  suffered  by  the  party  to  whom  the  promise  is  made,  as  a  considera- 
tion for  the  promise  made  to  him.'  The  law  will  not  enter  into  an  inquiry  as 
to  the  adequacy  of  the  consideration  for  a  promise,  but  will  leave  the  parties 
to  be  the  sole  judges  of  the  benefits  to  be  derived  therefrom,  unless  the  ade- 
quacy of  the  consideration  is  so  gross  as  of  itself  to  prove  fraud  or  imposition. 
Judy  v.  Loudennan,  48  Ohio  St.  562.  In  general,  a  waiver  of  any  legal  right, 
at  the  request  of  another  party  is  a  sufficient  consideration  for  a  promise. 
I  Parsons  on  Contract,  p.  444.  Any  damage  or  suspension  or  forbearance  of 
a  right  will  be  sufficient  to  sustain  a  promise.  2  Kent  Com.  12th  ed.  p.  465. 
In  Bun-  V.  Wilcox,  13  Allen,  273,  Wells,  J.,  in  defining  *  consideration,' says  : 
^  Any  act  done  at  the  defendant's  request,  and  for  his  convenience,  or  to  the 
inconvenience  of  the  plaintiff,  would  be  sufficient.'  The  Exchequer  Chamber 
in  1875  defined  *  consideration  '  as  follows :  *  A  valuable  consideration,  in  the 
sense  of  the  law,  may  consist  either  in  some  right,  interest,  profit,  or  benefit, 
accruing  to  the  one  party,  or  some  forbearance,  detriment,  loss,  or  responsi- 
bility given,  suffered,  or  undertaken  by  the  other.'  Any  act  done  by  the 
promisee  at  the  request  of  the  promisor,  however  trifling  the  loss  to  himself 
or  the  benefit  to  the  promisor,  is  a  sufficient  consideration  for  a  promise  made 
without  fraud,  and  with  full  knowledge  of  all  the  circumstances.  Doyle  v. 
Dizofij  97  Mass.  213 ;  93  Am.  Dec.  80.  Pollock,  in  his  work  on  Contracts, 
p.  166,  says:  'Consideration  means,  not  so  much  that  one  party  is  profiting, 
as  that  the  other  abandons  some  legal  right  in  the  present.'  In  Boyd  v.  Freize, 
5  Gray,  554,  Shaw,  Ch.  J.,  says :  '  An  agreement,  therefore,  to  forego  one's 
legal  right  or  forbear  collecting  a  debt,  or  enforcing  any  other  beneficial  right, 
is  a  good  consideration  for  an  express  promise  made  upon  it.  Such  agree- 
ment may  be  express  or  implied  by  law.' " 

In  Doi/le  V.  Dixon,  referred  to  above,  the  Court  observed  :  "  The  agreement 
of  the  plaintiff  to  settle  and  adjust  all  matters  between  the  parties,  and  to 
sign  the  lease  on  the  21st  of  November,  ten  days  before  the  time  when  he  was 
bound  by  the  written  contract  to  do  so,  was  a  legal  consideration  for  the  de- 
fendant's agreement." 

Two  very  remarkable  applications  of  the  doctrine  of  detriment  as  a  con- 
sideration have  recently  been  made  in  this  country.  In  Talbot  v.  Slemmons^ 
Ex'rs,  89  Kentucky,  222 ;  25  Am.  St.  Rep.  531 ;  5  Lawyers'  Rep.  Annotated, 
856,  it  was  held  that  the  abandonment  of  the  use  of  tobacco  by  one  party  dur- 
ing the  life  of  another  is  a  sufficient  consideration  for  a  promise  by  the  latter 
to  pay  the  former  an  agreed  sura  of  money.     The  Court  said :  "  The  right  to 
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use  and  to  enjoy  the  use  of  tobacco  was  a  right  that  belonged  to  the  plaintiff, 
and  not  forbidden  by  law.  The  abandonment  of  its  use  may  have  saved  him 
money,  or  contributed  to  liis  health ;  nevertheless  the  surrender  of  that  right 
caused  the  promise,  and  having  a  right  to  contract  with  reference  to  the  sub- 
ject-matter, the  abandonment  of  the  use  was  a  sufficient  consideration  to  sup- 
port the  promise."  This  was  followed  in  Hamer  v.  Sidway,  124  New  York, 
538;  21  Am.  St.  Rep.  693 ;  12  Lawyers'  Rep.  Annotated,  463,  where  an  uncle 
promised  his  nephew  that  if  he  would  refrain  from  diinking  liquor,  using 
tobacco,  swearing,  and  playing  cards  or  billiards  for  money  until  he  should 
become  twenty-one  years  of  age,  he  would  pay  him  five  thousand  dollars. 
The  principal  case  was  relied  on.  TJie  defendant's  contention  was  that  the 
conduct  promised  was  beneficial,  and  not  detrimental,  to  the  promisor,  and 
therefore  the  promise  was  without  consideration.  The  Court  quote  and  ap- 
prove Anson  on  Contracts  to  the  doctrine  that  <*  It  is  enough  that  something 
is  promised,  done,  forborne,  or  suffered  by  the  party  to  whom  the  promise  is 
made,"  and  Pollock  on  Contracts  to  the  doctrine  that  "  Consideration  means, 
not  so  much  that  one  party  is  profiting  as  that  the  other  abandons  some  legal 
right  in  the  present,  or  limits  his  legal  freedom  of  action  in  the  futm-e,  as  an 
inducement  for  the  promise  of  the  fii*st."  In  Lindell  v.  Rokes,  60  Missouri, 
249 :  21  Am.  Rep.  395,  it  had  been  held  that  a  promissory  note  payable  on 
condition  that  the  payee  abstain  for  a  certain  time  from  the  use  of  intoxicat- 
ing liquors,  is  binding.  The  Court  said ;  "  It  requires  no  argument  to  combat 
the  position  to  the  contrary." 


No.  3.  — EASTWOOD  v.  KEN  YON. 

(1840.) 

RULE. 

An  expense  already  incurred  by  A.  for  the  benefit  of  B. 
is  not  in  law  a  consideration  to  support  a  subsequent  prom- 
ise by  B.  for  his  re-imbursement,  unless  the  expense  was 
incurred  linder  such  circumstances  that  a  previous  request 
by  B.  might  be  presumed. 

Eastwood  v.  Kenyon. 

11  Adol.  &  Ell.  438-453  (s.  c.  4  Jur.  1081). 

Contract.  —  Promise,  —  Past  Consideration.  —  Statute  of  Frauds, 

A  pecuniary  benefit,  voluntarily  conferred  by  plaintiff  and  accepted  by  [438] 
defendant,  is  not  such  a  consideration  as  will  support  an  action  of  as- 
sumpsit on  a  subsequent  express  promise  by  defendant  to  reimburse  plaintiff. 

Therefore,  where  the  declaration  in  assumpsit  stated  that  plaintiff  was 
executor  of  the  father  of  defendant's  wife,  who  died  intestate  as  to  his  land, 
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leaving  defendant's  wife,  an  infant,  his  only  child  and  heir ;  that  plaintiff 
acted  as  her  guardian  and  agent  during  infancy,  and  in  that  capacity  ex- 
pended money  on  her  maintenance  and  education,  in  the  management  and 
improvement  of  the  land,  and  in  paying  the  interest  of  a  mortgage  on  it ; 
that  the  estate  was  benefited  thereby  to  the  full  amount  of  such  expenditure ; 
that  plaintiff,  being  unable  to  repay  himself  out  of  the  personal  assets,  bor- 
rowed money  of  A.  B.  on  his  promissory  note ;  that  defendant's  wife,  when 
of  age  and  before  marriage,  assented  to  the  loan  and  the  note,  and  requested 
plaintiff  to  give  up  the  management  of  the  property  to  her,  and  promised  to 
pay  the  note,  and  did  in  fact  pay  one  year's  interest  on  it ;  that  plaintiff 
thereupon  gave  up  the  management  accordingly ;  that  defendant,  after  his 
marriage,  assented  to  the  plaintiff's  accounts,  and  upon  such  accounting  a 
certain  sum  was  found  due  to  plaintiff  for  monies  so  spent  and  boiTowed ; 
that  defendant,  in  right  of  his  wife,  received  all  the  benefit  of  plaintiff's  said 
services  and  expenditure,  and  thereupon  in  consideration  of  the  premises, 
promised  plaintiff  to  pay  and  discharge  the  note :  — 

Heldj  on  motion  in  arrest  of  judgment,  that  the  declaration  was  bad  as  not 
disclosing  a  sufficient  consideration  for  defendant's  promise. 

Assumpsit.  The  declaration  stated,  that  one  John  Sutcliffe 
made  his  will,  and  appointed  plaintiff  executor  thereof,  and 
thereby  bequeathed  certain  property  in  manner  therein  mentioned : 
that  he  afterwards  died  without  altering  his  will,  leaving  one 
Sarah  Sutcliffe,  an  infant,  his  daughter  and  only  child  and 
heiress  at  law  surviving:  that  after  making  the  will  John 
Sutcliffe  sold  the  property  mentioned  therein,  and  purchased  a 
piece  of  land  upon  which  he  erected  certain  cottages,  but  the 
same  were  not  completed  at  the  time  of  his  death ;  which  piece 
of  land  and  cottages  were  at  the  time  of  his  death  mortgaged  by 
him;  that  he  died  intestate  in  respect  of  the  same,  whereupon 
the  equity  of  redemption  descended  to  the  said  infant  as  heiress 
at  law;  that  after  the  death  of  John  Sutcliffe,  plaintiff  duly 
proved  the  will  and  administered  to  the  estate  of  the  deceased ; 

that  from  and  after  the  death  of  John  Sutcliffe  until  the 
[*  439]  said  Sarah  Sutcliffe  came  of  full  age,  *  plaintiff",  executor 

as  aforesaid,  "  acted  as  the  guardian  and  agent  "  of  the  said 
infant,  and  in  that  capacity  expended  large  sums  of  money  in 
and  about  her  maintenance  and  education,  and  in  and  about  the 
completion,  management,  and  necessary  improvement  of  the  said 
cottages  and  premises  in  which  the  said  Sarah  Sutcliffe  was  so 
interested,  and  in  paying  the  interest  of  the  mortgage  money 
chargeable  thereon  and  otherwise  relative  thereto,  the  said  expen- 
diture having  been  made  in  a  prudent  and  useful   manner,  and 
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having  been  beneficial  to  the  interest  of  the  said  Sarah  Sutcliffe 
to  the  full  amount  thereof:  that  the  estate  of  John  Sutclifife 
deceased  having  been  insufficient  to  allow  plaintifif  to  make  the 
said  payments  out  of  it,  plaintiff  was  obliged  to  advance  out  of 
his  own  moneys,  and  did  advance,  a  large  sum,  to  wit  £140,  for 
the  purpose  of  the  said  expenditure ;  and,  in  order  to  reimburse 
himself,  was  obliged  to  borrow,  and  did  borrow,  the  said  sum  of 
one  A.  Blackburn,  and,  as  a  security,  made  his  promissory  note 
for  payment  thereof  to  the  said  A.  Blackburn  or  his  order  on 
demand  with  interest ;  which  sum,  so  secured  by  the  said  promis- 
sory note,  was  at  the  time  of  the  making  thereof  and  still  is 
wholly  due  and  unpaid  to  the  said  A.  Blackburn ;  that  the  said 
sum  was  expended  by  plaintiff  in  manner  aforesaid  for  the  benefit 
of  the  said  Sarah  Sutcliffe,  who  received  all  the  benefit  and  ad- 
vantage thereof,  and  such  expenditure  was  useful  and  beneficial 
to  her  to  the  full  amount  thereof ;  that  when  the  said  Sarah  Sut- 
cliffe came  of  full  age  she  had  notice  of  the  premises,  and  then 
assented  to  the  loan  so  raised  by  plaintiff,  and  the  security  so 
given  by  him,  and  requested  plaintiff  to  give  up  to  one  J.  Stans- 
field  as  her  agent,  the  control  and  management  of  the 
*said  property,  and  then  promised  the  plaintiff  to  pay  [*440] 
and  discharge  the  amount  of  the  said  note ;  and  thereupon 
caused  one  year's  interest  upon  the  said  sum  of  £140  to  be  paid 
to  A.  Blackburn.  That  thereupon  plaintiff  agreed  to  give  up, 
and  did  then  give  up,  the  control  and  management  of  the  property 
to  the  said  agent  on  behalf  of  the  said  Sarah  Sutcliffe;  that  all 
the  services  of  plaintiff  were  done  and  given  by  him  for  the  said 
Sarah  Sutcliffe,  and  for  her  benefit,  gratuitously  and  without  any 
fee,  benefit,  or  reward  whatsoever;  and  the  said  services  and 
expenditure  were  of  great  benefit  to  her,  and  her  said  property 
was  increased  in  value  by  reason  thereof  to  an  amount  far  exceed- 
ing the  said  £140.  That  afterwards  defendant  intermarried  with 
the  said  Sarah  Sutcliffe,  and  had  notice  of  the  premises,  and  the 
accounts  of  plaintiff  of  and  concerning  the  premises  were  then 
submitted  to  defendant,  who  then  examined  and  assented  to  the 
same,  and  upon  such  accounting  there  was  found  to  be  due  to 
plaintiff  a  large  sum  of  money,  to  wit,  &c.,  for  moneys  so  ex- 
pended and  borrowed  by  him  as  aforesaid ;  and  it  also  then 
appeared  that  plaintiff  was  indebted  to  A.  Blackburn  in  the 
amount  of  the  said  note.     That  defendant,  in  right  of  his  wife,  had 
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and  received  all  the  benefit  and  advantage  arising  from  the  said 
services  and  expenditure.  That  thereupon  in  consideration  of 
the  premises  defendant  promised  plaintiff  that  he  would  pay  and 
discharge  the  amount  of  the  said  promissory  note;  but  that, 
although  a  reasonable  time  for  paying  and  discharging  the  said 
note  had  elapsed,  and  A.  Blackburn,  the  holder  thereof,  was 
always  willing  to  accept  payment  from  defendant,  and  defendant 
was  requested  by  plaintiff  to  pay  and  discharge  the 
[*  441]  amount  thereof,  defendant  did  *  not,  nor  would  then,  or 
at  any  other  time  pay  or  discharge  the  amount,  &a ,  but 
wholly  refused,  &c. 

Plea :  Non  Assumpsit. 

On  the  trial  before  Patteson,  J. ,  at  the  York  Spring  assizes, 
1838,  it  was  objected  on  the  part  of  the  defendant  that  the 
promise  stated  in  the  declaration,  and  proved,  was  a  promise  to 
pay  the  debt  of  another  within  the  Statute  of  Frauds  29  Car.  2, 
c.  3,  s.  4,  and  ought  to  have  been  in  writing ;  on  the  other  hand 
it  was  contended  that  such  defence,  if  available  at  all,  was  not 
admissible  under  the  plea  of  Non  Assumpsit  The  learned  Judge 
was  of  the  latter  opinion,  and  the  plaintiff  had  a  verdict,  subject 
to  a  motion  to  enter  a  verdict  for  the  defendant 

Cresswell,  in  the  following  term,  obtained  a  rule  nisi  accord- 
ing to  the  leave  reserved,  and  also  for  arresting  judgment  on  the 
ground  that  the  declaration  showed  no  consideration  for  the 
promise  alleged.     In  Trinity  Vacation,  1839,^ 

Alexander  and  W.  H.  Watson  showed  cause.  The  defence  is 
not  available  under  the  general  issue.  [Upon  this  point,  Butte- 
mere  v.  Hayes,  5  M.  &  W.  456,^  decided  on  the  same  day,  was 
mentioned  to  the  Court,  and  was  considered  conclusive.]  Then, 
the  promise  is  not  within  the  statute,  which  requires  a  writing 
only  where  the  promise  is  "  to  answer  for  the  debt,  default,  or 
miscarriages  of  another  person. "  Here  there  is  no  other 
[*  442]  person  in  default,  but  the  promise  is  to  pay  the  amount  *to 
the  plaintiff.  [Patteson,  J.  It  is  rather  a  promise  to 
pay  Blackburn;  a  promise  to  take  up  the  bill.]  In  substance 
it  is  a  promise  to  pay  the  plaintiff  what  he  is  liable  to  pay 
Blackburn.     No  case  has  yet  decided  that  a  promise  to  pay  the 

1  June  19th.  Before  Lord  Denman,  ^  The  same  point  arose  in  Wiiliams  v. 
C.  J.,  Pattesox,  Williams,  and  Colk-  Burgess,  10  A.  &  E.  499 ;  ana  Jones  v. 
BiDGE,  JJ.  '^/'■"'»  ^0  A.  &  E.  753. 
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promisee's  own  debt  to  a  third  person  is  within  the  statute, 
which  evidently  contemplates  the  debt  or  default  of  third  per- 
sons. The  same  point  might  be  made  in  every  case  of  an  implied 
promise  to  indemnify,  as  where  the  plaintiff  accepts  a  bill  for 
the  defendant's  accommodation  or  where  the  drawer  is  sued  on 
the  default  of  the  acceptor.  It  is  said  by  Parke,  J.,  in  Thomas 
V.  Cooh,  8  B.  &  C.  728,  732,  that  if  the  plaintiff  at  the  request  of 
the  defendant  paid  money  to  a  third  person,  a  promise  to  repay 
need  not  be  in  writing.  In  Castling  v.  Auhert,  2  East,  325,  a 
contract  to  indemnify  the  plaintiff  if  he  gave  up  a  lien  was  held 
not  to  be  within  the  statute.  Williams  v.  L*'/peT,  3  Burr.  1886, 
is  to  the  same  effect.  Green  v.  Cresswell,  10  A.  &  E.  453  (see 
also  Cresswell  v.  Wood,  10  A.  &  E.  460),  may  be  relied  on,  where 
a  promise  to  indemnify  the  plaintiff  against  the  consequence  of 
becoming  bail  for  a  third  party  was  held  to  require  a  writing ; 
but  there  the  defendant  made  himself  answerable  for  the  default 
of  another,  and  so  came  exactly  within  the  words  of  the  statute. 
Then,  as  to  the  consideration ;  it  has  been  distinctly  held,  that  a 
moral  obligation  will  support  an  express  promise.  There  must 
be  something  done  by  the  plaintiff  at  the  defendant's  request,  or 
an  act  done  for  the  defendant's  benefit  must  be  ratified  by  an 
express  promise  to  pay;  in  either  case,  an  action  will  lie. 
[Coleridge,  J.  How  are  we  to  know  the  difference  be- 
tween an  express  and  *  an  implied  promise  on  the  plead-  [*443] 
ings  ?]  After  verdict  an  express  promise  must  be  pre- 
sumed. [Coleridge,  J.  The  same  question  may  arise  on 
demurrer.]  In  Zee  v.  Muggeridge,  5  Taunt.  36,  executors  were 
held  liable  on  a  promise  by  the  testatrix,  after  the  decease  of  her 
husband,  to  pay  a  bond  made  by  her  when  under  coverture,  on 
the  express  ground  that  she  was  morally  bound  to  pay  it.  The 
same  doctrine  was  upheld  in  Seago  v.  Deane,  4  Bing.  459,  Atkins 
V.  Hill,  Cowp.  284,  and  in  several  other  cases,  cited  in  the  note  to 
Wennall  v.  Adney,  3  Bos.  &  P.  247;  6  R  E.  780,  p.  34,  post 
A  stronger  case  of  moral  obligation  can  hardly  arise  than  the 
present,  where  the  plaintiff  is  admitted  to  have  been  for  many 
years  the  faithful  guardian  and  manager  of  the  estate  of  the 
defendant,  while  she  was  under  age,  and  where  the  defendant 
and  his  wife  have  received  great  pecuniary  benefit  from  the 
plaintiff's  acts. 
Cresswell,  contra.     The  case  is  within  the  words,  as  well  as 
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the  spirit  and  mischief  of  the  statute.  It  is  a  promise  to  dis- 
charge the  note.  The  words  of  the  breach  in  the  declaration  all 
point  at  the  note.  If  the  defendant  had  paid  Blackburn,  could 
it  have  been  contended  that  the  promise  was  to  pay  the  plaintiff, 
and  that  the  payment  to  Blackburn  was  no  answer  to  an  action 
by  the  plaintiff?  This  is  in  truth  a  promise  to  pay  Blackburn 
the  debt  due  to  him  from  the  plaintiff,  and  it  is  not  the  less 
within  the  statute,  because  the  promise  is  made  to  the  plaintiff 
and  not  to  Blackburn  himself,  for  the  act  does  not  say  to  whom 
the  promise  is  to  be  made.  The  case  of  an  accommodation  accep- 
tor, and  the  other  cases  of  implied  promises  to  indemnify 
[*  444]  are  not  in  point.  *  They  are  either  promises  to  pay  the 
defendant's  own  debt,  or  they  are  cases  of  liability  aris- 
ing by  operation  of  law,  where  no  real  promise  is  ever  made  or 
required,  and  which  are,  therefore,  not  within  the  mischief  of 
the  statute.  In  Williams  v.  Leper  and  Castling  v.  Auhert^  there 
was  a  purchase  by  the  defendant  from  the  plaintiff.  In  the  for- 
mer, the  landlord's  right  of  distress  was  bought;  in  the  latter, 
the  plaintiff's  lien  on  certain  policies.  Here  the  plaintiff  has 
sold  nothing  to  the  defendant.  Then  as  to  the  consideration: 
Suppose  A.  gives  a  parol  guarantee  to  a  tradesman  to  induce  him 
to  supply  goods  to  another,  can  A,  be  made  liable  on  a  subse- 
quent parol  promise?  Such  a  construction  would  defeat  the 
statute;  yet  the  case  is  in  principle  the  same  as  the  present,  and 
the  moral  obligation  much  stronger.  A  promise  may  be  evidence 
of  a  precedent  request,  but  has  no  efficacy  in  itself.  What  is  it 
that  constitutes  the  moral  obligation  here  ?  Not  the  expenditure 
on  the  estate,  for  no  duty  was  cast  on  the  plaintiff  to  lay  out  any 
thing  on  it,  nor  had  he  any  right  to  interfere  with  the  manage- 
ment; and  if  he  had,  the  defendant  had  at  that  time  no  interest 
in  it  at  all.  If  the  honesty  of  the  outlay  causes  the  moral  obliga- 
tinii,  then  it  is  indifferent  whether  it  turned  out  profitable,  or 
not,  to  the  defendant  or  his  wife.  It  would  support  a  promise  • 
tbuiigh  the  property  had  been  damnified  by  it  If  the  benefit 
constitutes  the  consideration,  then  whenever  a  party  benefits 
another  against  his  will,  a  subsequent  promise  will  be  a  ground 
of  action.  If  it  had  appeared  that  the  wife  was  liable  at  the 
time  of  her  marriage,  then  the  consequent  liability  of  the 
[•445]  defendant  might  have  supported  his  promise;  but  *no 
liability  of  the  wife  is  stated,  nor  is  it  said  that  she 


R.  C.  VOL.  VI.]  SECT.  I.  —  COKSIDERATION.  29 

Vo.  8.  — Eaitwood  Y.  Zmjan,  11  AdoL  &  EU.  445,  446. 

promised  in  consideration  of  the  premises.  As  to  the  agreement 
of  the  plaintiff  to  give  up  the  control  and  management  of  the 
property,  he  had  no  right  to  either,  and  therefore  nothing  to  give 
up ;  and  if  he  had,  it  is  not  alleged  to  have  been  the  considera- 
tion of  the  wife's  promise.  The  doctrine  of  moral  obligation  as 
a  ground  for  a  promise  must  be  limited  to  those  cases  where  the 
law  would  have  given  a  clear  right  of  action  originally,  if  some 
legal  impediment  had  not  suspended  or  precluded  the  liability  of 
the  party.  The  ordinary  instances  are  infancy,  bankruptcy,  and 
the  Statute  of  Limitations ;  and  these  were  the  cases  referred  to 
by  Lord  Mansfield  when  he  laid  down  the  above  doctrine.  As 
a  general  rule,  it  cannot  be  supported.  Littlefidd  v.  Shee,  2  B.  & 
Ad.  811.  The  law  is  correctly  laid  down  and  the  cases  explained 
in  the  note  to  Wennall  v.  Adney,  3  Bos.  &  P.  247 ;  6  E.  R  780, 
p.  34,  post  *  Cut.  adv.  vulL 

In  this  term  (January  16th),  the  judgment  of  the  Court  was 
delivered  by 

Lord  Denman.  C.  J.  The  first  point  in  this  case  arose  on  the 
fourth  section  of  the  Statute  of  Frauds,  viz. ,  whether  the  promise 
of  the  defendant  was  to  **  answer  for  the  debt,  default,  or  mis- 
carriage of  another  person."  Upon  the  hearing  we  decided,  in 
conformity  with  the  case  of  Buttemere  v.  Hayes,  that  this  defence 
might  be  set  up  under  the  plea  of  Non  Assumpsit. 

The  facts  were  that  the  plaintiff  was  liable  to  a  Mr. 
Blackburn  on  a  promissory  note ;  and  the  defendant  for  *  a  [*  446] 
consideration,  which  may  for  the  purpose  of  the  argument 
be  taken  to  have  been  sufficient,  promised  the  plaintiff  to  pay  and 
discharge  the  note  to  Blackburn.  If  the  promise  had  been  made 
to  Blackburn,  doubtless  the  statute  would  have  applied :  it  would 
then  have  been  strictly  a  promise  to  answer  for  the  debt  of 
another;  and  the  argument  on  the  part  of  the  defendant  is,  that 
it  is  not  less  the  debt  of  another,  because  the  promise  is  made  to 
that  other,  viz.,  the  debtor,  and  not  to  the  creditor,  the  statute 
not  having  in  terms  stated  to  whom  the  promise,  contemplated 
by  it,  is  to  be  made.  But  upon  consideration  we  are  of  opinion 
that  the  statute  applies  only  to  promises  made  to  the  person  to 
whom  another  is  answerable.     We  are  not  aware  of  any  case  in 

^  See  also  the  argnment  of  the  Attorney-General  in  Ilaigh  v.  Broolct,  10  A.  &  E. 
815,316. 
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which  the  point  has  arisen,  or  in  which  any  attempt  has  been 
made  to  put  that  construction  upon  the  statute  which  is  now 
sought  to  be  established,  and  which  we  think  not  to  be  the  true 
one. 

The  second  point  arose  in  arrest  of  judgment,  namely,  whether 
the  declaration  showed  a  sufficient  consideration  for  the  promise. 
It  stated,  in  effect,  that  the  plaintiff  was  executor  under  the  will 
of  the  father  of  the  defendant's  wife,  who  had  died  intestate  as 
to  his  real  estate  leaving  the  defendant's  wife,  an  infant,  his  only 
child ;  that  the  plaintiff  had  voluntarily  expended  his  money  for 
the  improvement  of  the  real  estate,  whilst  the  defendant's  wife 
was  sole  and  a  minor;  and  that,  to  reimburse  himself,  he  had 
borrowed  money  of  Blackburn  to  whom  he  had  given  his  promis- 
sory note;  that  the  defendant's  wife,  while  sole,  had  received  the 
benefit,  and,  after  she  came  of  age,  assented  and  promised  to  pay 
the  note,  and  did  pay  a  year's  interest ;  that  after  the  marriage 
the  plaintiff's  accounts  were  shown  to  the  defendant, 
[*  447]  who  assented  *  to  them,  and  it  appeared  that  there  was 
due  to  the  plaintiff  a  sum  equal  to  the  amount  of  the 
note  to  Blackburn ;  that  the  defendant  in  right  of  his  wife  had 
received  all  the  benefit,  and,  in  consideration  of  the  premises, 
promised  to  pay  and  dischai^e  the  amount  of  the  not^  to 
Blackburn. 

Upon  motion  in  arrest  of  judgment,  this  promise  must  be  taken 
to  have  been  proved,  and  to  have  been  an  express  promise,  as 
indeed  it  must  of  necessity  have  been,  for  no  such  implied 
promise  in  law  was  ever  heard  of.  It  was  then  argued  for  the 
plaintiff  that  the  declaration  disclosed  a  sufficient  moral  con- 
sideration to  support  the  promise. 

Most  of  the  older  cases  on  this  subject  are  collected  in  a  learned 
note  to  the  case  of  IVen-ijU  v.  Adne^,  3  Bos.  &  P.  249,*  and 
the  conclusion  there  arrived  at  seems  to  l>e  correct  in  general, 
*  that  an  express  promise  can  only  revive  a  precedent  good  con- 
sideration, which  might  have  been  enforced  at  law  through  the 
medium  of  an  implied  promise,  had  it  not  been  suspended  by 
sv^me  positive  rule  of  law:  but  can  give  no  original  cause  of 
acrion,  if  the  obligation,  on  which  it  is  founded,  never  could 
have  been  enforced  at  law,  though  not  barred  by  any  legal  maxim 
or  statute  provision.  *  Instances  are  given  of  voidable  contracts, 
•  $«e  EciTiish  Now*,  fk  34.  iwf. 
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as  those  of  infants  ratified  by  an  express  promise  after  age,  and 
distinguished  from  void  contracts,  as  of  married  women,  not 
capable  of  ratification  by  them  when  widows ;  Lloyd  v.  Lee,  1  Stra. 
94 ;  debts  of  bankrupts  revived  by  subsequent  promise  after  certi- 
ficate ;  and  similar  cases.  Since  that  time  some  cases  have  occurred 
upon  this  subject,  which  require  to  be  more  particularly 
♦examined.  Barnes  v.  Hedlet/,  2  Taunt.  184;  1  Camp.  [*448j 
157,  decided  that  a  promise  to  repay  a  sum  of  money, 
with  legal  interest,  which  sum  had  originally  been  lent  on 
usurious  terms,  but,  in  taking  the  account  of  which,  all  usurious 
items  had  been  by  agreement  struck  out,  was  binding.  Lee  v. 
Muggeridge,  5  Taunt.  36,^  upheld  an  assumpsit  by  a  widow  that 
her  executors  should  pay  a  bond  given  by  her  while  a  feme  covert 
to  secure  money  then  advanced  to  a  third  person  at  her  request. 
On  tie  latter  occasion  the  language  of  Mansfield,  C.  J.,  and  of 
the  whole  Court  of  Common  Pleas,  is  very  large,  and  hardly  sus- 
ceptible of  any  limitation.  It  is  conformable  to  the  expressions 
used  by  the  Judges  of  this  Court  in  Cooper  v.  Martin,  4  East,  76, 
where  a  stepfather  was  permitted  to  recover  from  the  son  of  his 
wife,  after  he  had  attained  his  full  age,  upon  a  declaration  for 
necessaries  furnished  to  him  while  an  infant,  for  which,  after  his 
full  age,  he  promised  to  pay.  It  is  remarkable  that  in  none  of 
these  there  was  any  allusion  made  to  the  learned  note  in  3  Bos.  &  P. 
(p.  34,  post),  above  referred  to,  and  which  has  been  very  gen- 
erally thought  to  contain  a  correct  statement  of  the  law.  The 
case  of  Barms  v.  Hedley  is  fully  consistent  with  the  doctrine  in 
that  note  laid  down.  Cooper  v.  Martin  also,  when  fully  exam- 
ined, will  be  found  not  to  be  inconsistent  with  it.  This  last  case 
appears  to  have  occupied  the  attention  of  the  Court  much  more  in 
respect  of  the  supposed  statutable  liability  of  a  stepfather,  which 
was  denied  by  the  Court,  and  in  respect  of  what  a  Court  of  equity 
would  hold  as  to  a  stepfather's  liability,  and  rather  to 
have  *  assumed  the  point  before  us.  It  should,  however,  [*  449] 
be  observed  that  Lord  Ellenborough  in  giving  his  judg- 
ment says,  "  the  plaintiflf  having  done  an  act  beneficial  for  the 
defendant  in  his  infancy,  it  is  a  good  consideration  for  the  defend- 
ant's promise  after  he  came  of  age.  In  such  a  case  the  law  will 
imply  a  request,  and  the  fact  of  the  promise  has  been  found  by 

^  On  a  previonfl  sait  in  eqaitv*  to  de-    estate  of  the  testatrix,  the  Master  of  the 
clare  the  bond  a  charge  on  the  separate    HoUs  had  refused  relief.    1  Ves.  &  B.  118. 
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the  jury ;  *  and  undoubtedly  the  action  would  have  lain  against 
the  defendant  whilst  an  infant,  inasmuch  as  it  was  for  neces- 
saries furnished  at  his  request  in  regard  to  which  the  law  raises 
an  implied  promise.  The  case  of  Lee  v.  Afuggeridge  must  however 
be  allowed  to  be  decidedly  at  variance  with  the  doctrine  in  the 
note  alluded  to,  and  is  a  decision  of  great  authority.  It  should  how- 
ever be  observed  that  in  that  case  there  was  an  actual  request  of  the 
defendant  during  coverture,  though  not  one  binding  in  law ;  but 
the  ground  of  decision  there  taken  was  also  equally  applicable  to 
Littlefield  v.  Shee,  2  B.  &  Ad.  811,  tried  by  Gaselee,  J.,  at  N.  P., 
when  that  learned  Judge  held,  notwithstanding,  that  "  the  defend- 
ant having  been  a  married  woman  when  the  goods  were  supplied, 
her  husband  was  originally  liable,  and  there  was  no  consideration 
for  the  promises  declared  upon. "  After  time  taken  for  delibera- 
tion this  Court  refused  even  a  rule  to  show  cause  why  the  non- 
suit should  not  be  sit  aside.  Lee  y.  Muggeridge  was  cited  on  the 
motion,  and  was  sought  to  be  distinguished  by  Lord  Tenterden, 
because  there  the  circumstances  raising  the  consideration  was  set 
out  truly  upon  the  record,  but  in  Littlefield  v.  Shee  the  declara- 
tion stated  the  consideration  to  be  that  the  plaintiff  had 
[*  450]  *  supplied  the  defendant  with  goods  at  her  request,  which 
the  plaintiff  failed  in  proving,  inasmuch  as  it  appeared 
that  the  goods  were  in  point  of  law  supplied  to  the  defendant's 
husband,  and  not  to  her.  But  Lord  Tenterden  added,  that  the 
doctrine  that  a  moral  obligation  is  a  suflBcient  consideration  for 
a  subsequent  proniise  is  one  which  should  be  received  with  some 
limitation.  This  sentence,  in  truth,  amounts  to  a  dissent  from 
the  authority  of  Lee  v.  Mv^geridge,  where  the  doctrine  is  wholly 
unqualified. 

The  eminent  counsel  who  argued  for  the  plaintiff  in  Lee  v. 
MiLggeridge  spoke  of  Lord  Mansfield  as  having  considered  the 
rule  of  nudum  pactum  as  too  narrow,  and  maintained  that  all 
promises  deliberately  made  ought  to  be  held  binding.  I  do  not 
find  this  language  ascribed  to  him  by  any  reporter,  and  do  not 
know  whether  we  are  to  receive  it  as  a  traditional  report,  or  as  a 
deduction  from  what  he  does  appear  to  have  laid  down.  If  the 
latter,  the  note  to  Wennall  v.  Adney,  p.  34,  post;  3  Bos.  &  P.  249 ; 
6  R  R  780,  shows  the  deduction  to  be  erroneous.  If  the  former. 
Lord  Tenterden  and  this  Court  declared  that  they  could  not  adopt 
it  in  Littlefield  v   Shee,    Indeed  the  doctrine  would  annihilate  the 
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necessity  for  any  consideration  at  all,  inasmuch  as  the  mere  fact 
of  giving  a  promise  creates  a  moral  obligation  to  perform  it. 

The  enforcement  of  such  promises  by  law,  however  plausibly 
reconciled  by  the  desire  to  effect  all  conscientious  engagements, 
might  be  attended  with  mischievous  consequences  to  society ;  one 
of  which  would  be  the  frequent  preference  of  voluntary 
undertakings  to  *  claims  for  just  debts.  Suits  would  [*451j 
thereby  be  multiplied,  and  voluntary  undertakings  would 
also  be  multiplied,  to  the  prejudice  of  real  creditors.  The  tempt- 
ations of  executors  would  be  much  increased  by  the  prevalence 
of  such  a  doctrine,  and  the  faithful  discharge  of  their  duty  be 
rendered  more  difficult. 

Taking  then  the  promise  of  the  defendant,  as  stated  on  this 
record,  to  have  been  an  express  promise,  we  find  that  the  con- 
sideration for  it  was  past  and  executed  long  before,  and  yet  it  is 
not  laid  to  have  been  at  the  request  of  the  defendant,  nor  even 
of  his  wife  while  sole  (though  if  it  had,  the  case  of  Mitchinson  v. 
Eewson,  7  T.  R  348,  shows  that  it  would  not  have  been  suffi- 
cient), and  the  declaration  really  discloses  nothing  but  a  benefit 
voluntarily  conferred  by  the  plaintiff  and  received  by  the  defend- 
ant, with  an  express  promise  by  the  defendant  to  pay  money. 

If  the  subsequent  assent  of  the  defendant  could  have  amounted 
to  a  ratikabitio,  the  declaration  should  have  stated  the  money  to 
have  been  expended  at  his  request,  and  the  ratification  should 
have  been  relied  on  as  a  matter  of  evidence ;  but  this  was  obviously 
impossible,  because  the  defendant  was  in  no  way  connected  with 
the  property  or  with  the  plaintiff,  when  the  money  was  expended. 
If  the  ratification  of  the  wife  while  sole  were  relied  on,  theji  a 
debt  from  her  would  have  been  shown,  and  the  defendant  could 
not  have  been  charged  in  his  own  right  without  some  further 
consideration,  as  of  forbearance  after  marriage,  or  something  of 
that  sort;  and  then  another  point  would  have  arisen  upon  the 
Statute  of  Frauds  which  did  not  arise  as  it  was,  but 
which  might  in  that  *case  have  been  available  under  the  [*452] 
plea  of  Non  Assumpsit, 

In  holding  this  declaration  bad  because  it  states  no  considera- 
tion but  a  past  benefit  not  conferred  at  the  request  of  the  defend- 
ant, we  conceive  that  we  are  justified  by  the  old  common  law  of 
England. 

Lampleigh  v.  Brathwait,  Hob.  105,  is  selected  by  Mr.  Smith,  1 
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Smith's  Lead.  Cas.  67,  as  the  leading  case  on  this  subject,  which 
was  there  fully  discussed,  though  not  necessary  to  the  decision. 
HoBART,  C.  J.,  lays  it  down  that  "  a  mere  voluntary  courtesy  will 
not  have  a  consideration  to  uphold  an  assumpsit.  But  if  that 
courtesy  were  moved  by  a  suit  or  request  of  the  party  that  gives 
the  assumpsit,  it  will  bind;  for  the  promise,  though  it  follows, 
yet  it  is  not  naked,  but  couples  itself  with  the  suit  before,  and 
the  merits  of  the  party  procured  by  that  suit;  which  is  the 
difference ;  "  a  difference  brought  fully  out  by  Hunt  v.  Bate, 
Dyer,  272  (a)  there  cited  from  Dyer,  where  a  promise  to  indem- 
nify the  plaintiff  against  the  consequences  of  having  bailed  the 
defendant's  servant,  which  the  plaintiff  had  done  without  request 
of  the  defendant,  was  held  to  be  made  without  consideration; 
but  a  promise  to  pay  £20  to  plaintiff,  who  had  married  de- 
fendant's cousin,  but  at  defendant's  special  instance,  was  held 
binding. 

The  distinction  is  noted,  and  was  acted  upon,  in  Townsend  v. 
Hunt,  Cro.  Car.  408,  and  indeed  in  numerous  old  books;  while 
the  principle  of  moral  obligation  does  not  make  its  appearance 
till  the  days  of  Lord  Mansfield,  and  then  under  circumstances 
not  inconsistent  with  this  ancient  doctrine  when  properly 
explained. 

[*  453]       *  Upon  the  whole  we  are  of  opinion  that  the  rule  must 
be  made  absolute  to  arrest  the  judgment 
Rule  to  enter  verdict  for  defendant,  discharged. 

Rule  to  arrest  judgment,  dbsoluie. 

ENGLISH   NOTES. 

The  note  to  Wennall  v.  Adneg  (1802),  3  Bos.  &  Pul.  249,  n.  (6  R. 
R.  780),  referred  to  in  the  argument  and  in  the  judgment^  is  as  fol- 
lows :  — 

**  An  idea  has  prevailed  of  late  years  that  an  express  promise,  founded 
simply  on  an  antecedent  moral  obligation,  is  sufficient  to  support  an 
assumpsit.  It  may  be  worth  consideration,  however,  whether  this  propo- 
sition be  not  rather  inaccurate,  and  w^hether  that  inaccuracy  has  not  in  a 
great  measure  arisen  from  some  expressions  of  Lord  Mansfield  and  Mr. 
Justice  BuLLER,  which,  if  construed  with  the  qualifications  fairly  be- 
longing to  them,  do  not  warrant  the  conclusion  which  appears  to  have 
been  rather  hastily  drawn  from  thence.  In  Atkins  v.  Hill,  Cowp.  283, 
which  was  assumpsit  against  an  executor  on  a  promise  by  him  to  pay  a 
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legacy  in  consideration  of  assets,  Lord  Mansfield  said,  '  It  is 
the  case  of  a  promise  made  upon  a  good  and  valuable  considera-  [250] 
tion  which  in  all  cases  is  a  sufficient  ground  to  support  an  action. 
It  is  so  in  cases  of  obligations  which  would  otherwise  only  bind  a  man's 
conscience,  and  which  without  such  promise  he  could  not  be  compelled 
to  pay.'  And  in  Hawkes  v.  SanderSy  Cowp.  290,  which  was  a  similar 
case  with  Atkins  v.  Hilly  Lord  Mansfield  said  that  the  rule  laid  down 
at  the  bar,  <  that  to  make  a  consideration  to  support  an  assumpsit  there 
must  be  either  an  immediate  benefit  to  the  party  promising  or  a  loss  to 
the  person  to  whom  the  promise  was  made,'  was  too  narrow;  and  ob- 
served, '  that  a  legal  or  equitable  duty  is  a  sufficient  consideration  for 
an  actual  promise;  that  where  a  man  is  under  a  moral  obligation,  which 
no  Court  of  law  or  equity  can  enforce,  and  promises,  the  honesty  and 
rectitude  of  the  thing  is  a  consideration.'  His  Lordship  then  instanced 
the  several  cases  of  a  promise  to  pay  a  debt  barred  by  the  statute  of 
limitations,  a  promise  by  a  bankrupt  after  his  certificate  to  pay  an 
antecedent  debt,  and  a  promise  by  a  person  of  full  age  to  pay  a  debt 
contracted  during  his  infanc}'.  The  opinion  of  Mr.  Justice  Buller  in 
the  last  case  was  to  the  same  effect,  and  the  same  law  was  again  laid 
down  by  Lord  Mansfield  in  Trueman  v.  FeTtton,  Cowp.  644.  Of  the 
two  former  cases  it  may  be  observed,  that  the  particular  point  decided 
in  them  has  been  overruled  by  the  subsequent  case  of  Deeks  v.  Strutt, 
5  T.  R.  690.  And  it  may  further  be  observed,  that  however  general 
the  expressions  used  by  Lord  Mansfield  may  at  first  sight  appear,  yet 
the  instances  adduced  by  him  as  illustrative  of  the  rule  of  law,  do  not 
carry  that  rule  beyond  what  the  older  authorities  seem  to  recognize  as 
its  proper  limits;  for  in  each  instance  the  party  bound  by  the  promise 
had  received  a  benefit  previous  to  the  promise.  Indeed  it  seems  that  in 
such  instances  alone  as  those  selected  by  Lord  Mansfield  will  an 
express  promise  have  any  operation,  and  there  it  becomes  necessary, 
because  though  the  consideration  was  originally  beneficial  to  the  party 
promising,  yet,  inasmuch  as  he  was  not  of  a  capacity  to  bind  himself 
when  he  received  the  benefit,  or  is  protected  from  liability  by  some 
statute  provision,  or  some  stubborn  rule  of  law,  the  law  will  not  as  in 
ordinary  cases  imply  an  assumpsit  against  him.  The  same  observation 
is  applicable  to  Trueinan  v.  FentoUj  that  being  an  action  against  a 
bankrupt  on  a  promise  made  by  him  subsequent  to  his  certificate  re- 
specting a  debt  due  before  the  certificate.  There  is,  however,  rather  a 
loose  note  of  a  case  of  Scott  v.  Nelson,  Westminster  Sittings,  4  Geo. 
III.  cor.  Lord  Mansfield  (see  Esp.  N.  P.  945),  in  which  his  Lordship 
is  said  to  have  held  a  father  bound  by  his  promise  to  pay  for  the  pre- 
vious maintenance  of  a  bastard  child.  And  there  is  also  an  anonymous 
case,  2  Show.  184,  where  Lord  Chief  Justice  Pemberton  ruled  that 
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'for  meat  and  drink  for  a  bastard  child  an  indebitatus  assumpsit  will 
lie.'     Although  the  latter  case  does  not  expressly  say  that  there  was  a 
previous  request  by  the  defendant,  yet  that  seems  to  have  been  the  fact, 
for  Lord  Hale's  opinion  is  cited  to  show  '  that  where  there  is  common 
charity  and  a  charge/  the  action  will  lie;  which  seems  to  imply  that  if  a 
charge  be  imposed  upon  one  person  by  the  charitable  conduct  of  another, 
the  latter  shall  paj';  and  though  he  adds  *  and  undoubtedly  a  special 
promise  would  reach  it,'  that  expression  does  not  necessarily  import  a 
promise  subsequent  to  the  charge  being  sustained,  but  may  be  supposed 
to  mean  that  where  a  party  is  induced  to  undertake  a  charge  by  the 
engagement  of  another  to  pay,  the  latter  will  certainly  be  liable  even 
though  he  should  not  be  so  where  the  charge  was  only  induced  by  his 
conduct  without  such  engagement.      The  case  of  Watson  v.   Turner, 
Bull.  K.  F.  147,  has  sometimes  been  cited  in  support  of  what  has  been 
supposed  to  be  the  general  principle  laid  down  by  Lord  Mansfield, 
because  in  that  case  overseers  were  held  bound  by  a  mere  subsequent 
promise  to  pay  an  apothecary's  bill  for  care  taken  of  a  pauper;  but  it 
may  be  observed  that  '  this  was  adjudged  not  to  be  nudum  pactum,  for 
the  overseers  are  bound  to  provide  for  the  poor; '  which  obligation  being 
a  legal  obligation  distinguishes  the  case.    Indeed  in  a  late  case  of  Atkins 
V.  Banwell,  2  East,  505,  that  distinction  does  not  seem  to  have  been  suffi- 
ciently adverted  to,  for  Watson  v.  Turner  was  cited  to  show  that  a 
[251]  mere  moral  obligation  is  sufficient  to  raise  an  implied  assumpsit, 
and  though  the  Court  denied  that  proposition,  yet  Lord  Ellen- 
borough  observed  that  the  promise  given  in  the  case  of  Watson  v.  Turner 
made  all  the  difference  between  the  two  cases,  without  alluding  to  another 
distinction  which  might  have  been  taken,  viz.  that  though  the  parish 
officers  were  bound  by  law  in  Watson  v.  Turner,  the  defendants  in  the 
principal  case  were  not  so  bound,  because  the  pauper  had  been  relieved 
by  the  plaintiffs  as  overseers  of  another  parish,  though  belonging  to 
the  parish  of  which  the  defendants  were  overseers.     In  the  older  cases 
no  mention  is  made  of  moral  obligation;  but  it  seems  to  have  been  much 
doubted  whether  mere  natural  affection  was  a  sufficient  consideration  to 
support  an  assumpsit,  though  coupled  with  a  subsequent  express  prom- 
ise.    Indeed  Lord  Mansfield  appears  to  have  used  the  term  '  moral 
obligation  '  not  as  expressive  of  any  vague  and  undefined  claim  arising 
from  nearness  of  relationship,  but  of  those  imperative  duties  which 
would  be  enforceable  by  law,  were  it  not  for  some  positive  rule,  which, 
with  a  view  to  general  benefit,  exempts  the  party  in  that  particular  in- 
stance from  legal  liability.     On  such  duties,  so  exempted,  an  express 
promise  operates  to  revive  the  liability  and  take  away  the  exemption, 
because  if  it  were  not  for  the  exemption  they  would  be  enforced  at  law 
through  the  medium  of  an  implied  promise.     In  several  of  the  cases  it 
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is  laid  down  that  to  support  an  assumpsit  the  party  promising  must 
derive  a  benefit,  or  the  party  performing  sustain  an  inconvenience  occa- 
sioned by  the  plaintiff;  per  Coke  and  all  the  Justices,  Hatch  and 
CapeVs  Case,  Godb.  203;  per  Reeve,  J.,  Mar,  203;  per  Coke,  Chief 
Justice,  and  Dodderidge,  J.,  3  Bulst.  162,  and  per  Coke,  Chief  Jus- 
tice, Roll.  Rep.  61,  pi.  4.  And  in  Lampleigh  v.  Brathwait,  Hob. 
105,  it  was  resolved  *  that  a  mere  voluntary  courtesy  will  not  have  a  con- 
sideration to  uphold  an  assumpsit.  But  if  that  courtesy  were  moved  by 
a  suit  or  request  of  the  party  that  gives  the  assumpsit,  it  will  bind;  for 
the  promise,  though  it  follows,  is  not  naked,  and  couples  itself  with  the 
suit  before,  and  the  merits  of  the  party  procured  by  that  suit.'  And  in 
BretY.  J.  S.  and  his  Wife,  Cro.  Eliz.  755,  where  the  first  husband  of  the 
wife  sent  his  son  to  table  with  the  plaintiff  for  three  years  at  £8  per  ann. 
and  died  within  the  year,  and  the  wife  during  her  widowhood,  in  con- 
sideration that  the  son  should  continue  the  residue  of  the  time,  promised 
to  pay  the  plaintiff  £6  IBs.  4d,  for  the  time  past,  and  £8  for  every  year 
after,  and  upon  which  promise  the  plaintiff  brought  his  action;  the  Court 
held  that  natural  affection  was  not  of  itself  a  sufficient  ground  for  an 
assumpsit;  for  although  it  was  sufficient  to  raise  an  use,  yet  it  was  not 
sufficient  to  ground  an  action  without  an  express  quid  pro  quo  ;  but 
that  as  the  promise  was  not  only  in  consideration  of  affection  but  that 
the  son  should  afterwards  continue  at  the  plaintiff's  table,  it  was  suffi- 
cient to  support  a  promise.  In  Harford  v.  Gardner,  2  Leo.  30,  it  was 
said  by  the  Court  that  love  and  friendship  are  not  considerations  to 
found  actions  upon,  and  in  Best  v.  Jolly,  1  Sid.  38,  where  a  father  was 
held  liable  for  his  own  and  his  son's  debt,  because  he  had  promised  to 
pay  them  if  the  plaintiff  would  forbear  to  sue  for  them,  yet  the  Court 
said^  'he  was  not  liable  for  his  son's  debt,'  but  having  induced 
forbearance,  which  is  a  damage  to  the  plaintiff,  he  was  held  liable, 
'  though  as  to  the  son's  debt  it  was  no  benefit  to  the  defendant.'  So  in 
Besfisch  V.  CoggUy  Palm.  559,  it  was  debated  whether  the  defendant 
was  liable  upon  an  express  promise  to  repay  the  plaintiff  money  laid 
out  by  him  in  Spain  for  the  defendant's  son,  and  the  charges  of  his 
funeral,  Hyde,  Chief  Justice,  and  Whitelock  being  of  opinion  that 
the  action  could  not  be  maintained ;  Jones  and  Dodderidge  e  contra 
that  it  could.  The  former  of  which  it  should  seem  was  the  better  opin- 
ion; for  in  Butcher  v.  Andrews,  Carth.  446,  on  assumpsit  for  money 
lent  by  the  plaintiff  to  the  defendant's  son  at  his  instance  and  request, 
and  verdict  for  the  plaintiff,  the  judgment  was  arrested.  Holt,  Chief 
Justice,  saying,  '  if  it  had  been  an  indebitatus  for  so  much  money  paid 
by  the  plaintiff  at  the  request  of  the  defendant  unto  his  son,  it  might 
have  been  good,  for  then  it  would  be  the  father's  debt,  and  not  the 
son's;  but  when  the  money  is  lent  to  the  son,  it  is  his  proper  debt, 
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and  not  the  father's.  But  in  Church  v.  Church j  B.  R.  1656, 
[252]  cit.  Sir  T.  Ray.  260,  where  defendant  promised  to  repay  the 

plaintiff  the  charges  of  his  son's  funeral,  the  latt«r  was  held 
entitled  to  recover,  though  no  request  was  laid  in  the  declaration.  Of 
which  case  it  may  he  observed  that  possibly  after  verdict  the  Court 
presumed  a  request  proved ;  for  in  Hayes  v.  Warren,  2  Str.  933,  though 
the  Court  would  not  presume  a  request  after  judgment  by  default,  yet 
they  said  they  would  have  presumed  it  after  verdict.  However,  in  Style 
V.  Smith,  cited  by  Popham,  J.,  2  Leon.  Ill,  it  was  determined  that  if 
a  physician  in  the  absence  of  a  father  give  his  son  medicine,  and  the 
father  in  consideration  thereof  promise  to  pay  him,  an  action  will  lie 
for  the  money.  But  the  case  of  Style  v.  Smith,  if  closely  examined, 
will  not  perhaps  be  found  so  discordant  with  the  principle  laid  down  in 
Bret  V.  J.  S,  and  his  Wife  as  may  be  supposed.  From  the  expression, 
*  in  the  absence  of  a  father,'  used  in  that  case,  it  may  be  inferred  that 
the  son  lived  with  the  father,  and  that  the  medicine  was  administered 
to  the  son  in  the  house  of  the  father,  while  the  latter  was  absent,  from 
whence  it  results  that  the  physician's  debt,  though  not  founded  on  any 
immediate  benefit  to  the  father,  or  on  his  request,  was  most  probably 
founded  on  his  credit;  which  credit,  if  fairly  inferred  from  circumstances 
by  the  physician,  might  operate  to  charge  the  father  in  the  same  way  as 
his  request  would  operate,  the  physician  having  sustained  a  loss  in  conse- 
quence of  that  credit.  Indeed  if  any  of  the  cases  could  be  sustained  on 
the  principle  that  a  father  is,  by  the  mere  force  of  moral  obligation, 
bound  to  pay  what  has  been  advanced  for  his  son,  because  he  has  sub- 
sequently promised  to  pay  it ;  by  the  same  rule  the  son  should  be  liable 
for  the  debt  of  the  father  upon  a  similar  promise ;  for  the  same  moral 
obligation  exists  in  both  cases.  Yet  in  Barber  v.  Fox,  2  Saund.  136, 
the  Court  arrested  the  judgment  in  an  action  of  assumpsit  on  a  promise 
made  by  the  defendant,  to  avoid  being  sued  on  a  bond  of  his  father,  it 
not  being  alleged  that  the  defendant's  father  had  bound  himself  and  his 
heirs;  for  they  refused  to  intend  even  after  verdict  that  the  bond  was  in 
the  usual  form,  and  consequently  held  the  promise  of  the  defendant 
nudum  pactum,  he  not  appearing  to  have  been  liable  to  be  sued  upon 
the  bond.  And  this  last  case  was  confirmed  in  Burit  v.  Swain,  1  Lev. 
165 ;  Sir  T.  Ray.  127 ;  1  Sid.  248.  See  note  2  to  Barber  v.  Fox,  by 
Mr.  Serj.  Williams,  Indeed  it  is  clear  from  Lloyd  v.  Lee,  1  Str.  94, 
and  Cockshott  v.  Bennett,  2  T.  R.  763,  1  R.  R.  617,  that  if  a  contract 
between  two  persons  be  void,  and  not  merely  voidable,  no  subsequent 
express  promise  will  operate  to  charge  the  party  promising,  even  though 
he  has  derived  the  benefit  of  the  contract.  Yet  according  to  the  com- 
monly received  notion  respecting  moral  obligations  and  the  force  attrib- 
uted to  a  subsequent  express  promise,  such  a  person  ought  to  pay.     An 
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express  promise,  therefore,  as  it  should  seem,  can  only  revive  a  precedent 
good  consideration,  which  might  have  heen  enforced  at  law  through  the 
medium  of  an  implied  promise,  had  it  not  heen  suspended  by  some  posi- 
tive rule  of  law,  hut  can  give  no  original  right  of  action  if  the  obligation 
on  which  it  is  founded  never  could  have  been  enforced  at  law,  though 
not  barred  by  any  legal  maxim  or  statute  provision.  In  addition  to  the 
cases  already  collected  upon  this  subject,  it  may  be  observed  that  in 
Mltchinson  v.  Hewson,  7  T.  R.  348,  the  Court  of  King's  Bench,  upon 
the  authority  of  Drue  v.  Tham,  All.  72,  held  a  husband  not  liable  to 
be  sued  alone  for  the  debt  of  his  wife,  contracted  before  marriage, 
though  the  objection  was  only  taken  in  arrest  of  judgment,  and  conse 
quently  a  promise  by  him  to  pay  the  debt  appeared  upon  the  record. 
From  whence  this  principle  may  be  extracted,  that  an  obligation  to  pay 
in  one  right,  even  though  it  be  a  legal  obligation,  and  coupled  with 
an  express  promise,  will  not  support  an  assumpsit  to  pay  in  anothei 
right.'' 

Roscarla  v.  ThomcLS  (1842),  3  Q.  B.  234,  raised  the  question  of  past 
consideration  in  another  form.  The  facts  of  the  case  appear  sufficiently 
in  the  judgment  of  Lord  Dkxman,  C.  J. :  "  This  was  an  action  of 
assumpsit  for  breach  of  warranty  of  the  soundness  of  a  horse.  The 
first  count  stated  that  in  consideration  that  the  plaintiff,  at  the  request 
of  the  defendant  had  bought  of  the  defendant  a  horse  for  the  sum  of 
£30,  the  defendant  promised  that  it  was  sound  and  free  from  vice. 
And  it  was  objected  in  arrest  of  judgment  that  the  precedent  executed 
consideration  was  insufficient  to  support  the  subsequent  promise.  And 
we  are  of  opinion  that  the  objection  must  prevail.  It  maybe  taken 
as  a  general  rule  that  the  promise  must  be  co-extensive  with  the 
consideration." 

Lampleigh  v.  Brathwait  and  the  principal  case  were  referred  to  in 
Roscorla  v.  Thomas^  and  distinguished.  The  former  of  those  cases  was 
also  discussed  and  distinguished  in  Kennedy  v.  Broun  (''Action" 
No.  18,  1  R.  C.  789,  800;  13  C.  B.  (N.  S.)  677,  740;  32  L.  J.  C.  P. 
137,  148). 

In  Kaye  v.  Button  (1844),  7  Man.  &  Gr.  807,  13  L.  J.  C.  P.  183, 
there  was  an  agreement,  from  which  it  appeared  that  the  plaintiff  had 
joined  in  a  bond  as  a  collateral  security  for  the  mortgage  advanced  to  A. 
on  the  mortgage  of  certain  premises,  and  had  been  compelled  to  pay  a 
portion  of  it;  that  the  defendant  had  undertaken  the  management  of 
A.  's  affairs,  had  repaid  the  plaintiff  part  of  the  money  so  paid  and 
agteed  to  pay  him  the  residue  out  of  the  proceeds  of  the  mortgaged 
property  when  sold,  and  in  the  mean  time  to  appropriate  the  rents  of  the 
premises  to  the  payment  of  the  same  sum  as  that  for  which  the  plaintiff 
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had  a  lien  on  the  said  premises;  that  at  the  defendants'  request  the 
plaintiff  had  released  and  conveyed  his  interest  to  B.  &  C,  reserving 
a  lien  on  the  property  as  aforesaid ;  and  that  in  consideration  of  the 
above-mentioned  payment  by  the  plaintiff,  and  release  and  conveyance  of 
his  interest  to  B.  and  C,  the  defendant  promised  to  repay  him  the  same 
with  interest  out  of  the  proceeds  of  the  premises  when  sold,  and  in  the 
mean  time  to  appropriate  in  liquidation  of  the  same.  The  defendant 
did  not  appropriate  the  rents.  Judgment  went  for  the  defendant  on 
the  ground  that  '*  the  payment  of  the  money  by  the  plaintiff  would  be 
no  consideration  for  the  defendant's  promise;  and  the  alleged  release 
and  conveyance  was  again  no  consideration,"  for  the  plaintiff  did  not 
actually  part  with  anything.  Tindal,  C.  J.,  in  delivering  judgment, 
observed  (7  Man.  &  Gr.  p.  816),  <*  Where  the  consideration  is  one  from 
which  a  promise  is  by  law  implied,  then  no  express  promise,  made  in 
respect  of  that  consideration  after  it  has  been  executed,  differing  from 
that  which  by  law  could  be  implied,  can  be  enforced.  But  those  cases 
(cited  by  the  defendant,  Roscorla  v.  Thomas  and  others),  may  have 
proceeded  on  the  principle  that  the  consideration  was  exhausted  by 
the  promise  implied  by  law,  from  the  very  execution  of  it;  and  conse- 
quently, any  promise  made  afterwards  must  be  nudum  pactum,  there 
remaining  no  consideration  to  support  it.  But  the  case  may  perhaps 
be  different  where  there  is  a  consideration  from  which  no  promise 
would  be  implied  by  law;  that  is,  where  the  party  suing  has  sustained 
a  detriment  to  himself  or  conferred  a  benefit  on  the  defendant  at  his 
request,  under  circumstances  which  would  not  raise  any  implied  prom- 
ise." The  Lord  Chief  Justice  expressly  forboro  from  expressing  any 
opinion  on  the  validity  of  a  subsequent  promise  made  for  such  a  con- 
sideration. In  Elderton  v.  Emmens  (1847),  4  C.  B.  479,  at  p.  496> 
Maule,  J.,  observed:  "An  executed  consideration  will  sustain  only 
such  a  promise  as  the  law  will  imply." 

Where  A.  having  performed  gratuitously  services  for  B.  received 
from  him  a  promissory  note,  with  the  understanding  that  he  should 
accept  it  not  only  as  a  gift  for  what  was  past,  but  also  as  remuneration 
for  future  services  to  B.,  it  was  held  that  there  was  no  consideration 
for  the  note,  the  past  service  being  gratuitous,  and  there  being  no  con- 
tract binding  on  A.  to  perform  future  services,  although  he  actually 
performed  them.  Hulse  v.  Hulse  (1866),  17  C.  B.  711;  25  L.  J.  C.  P. 
177.  A  similar  decision  was  given  in  Pourtales  Gorgier  v.  Moirris 
(1860),  7  C.  B.  (N.  S.)  688,  29  L.  J.  C.  P.  208. 

Perhaps  the  affirmative  of  the  doctrine  that  a  consideration  moving 
at  the  request  of  the  promisor  will  support  a  subsequent  promise  is 
more  correctly  expressed,  and  the  effect  of  the  dicta  and  decisions 
summed  up  in  the  following  statement  of  the  late  Lord  Justice  Bowkn: 
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'<  The  fact  of  a  past  service  raises  an  implication  that  at  the  time  it 
was  rendered  it  was  to  be  paid  for;  and  if  it  was  a  service  which  was  to 
be  paid  for,  when  you  get  in  the  subsequent  document  a  promise  to  pay, 
that  promise  may  be  treated  either  as  an  admission  which  evidences  or 
as  a  positive  bargain  which  fixes  the  amount  of  that  reasonable  remun- 
eration on  the  faith  of  which  the  service  was  originally  rendered. ''  In 
re  Casey y  StewaH  v.  Casey  (1892),  1  Ch.  at  p.  115,  61  L.  J.  Ch.  at 
p.  66. 

AMERICAN  NOTES. 

"  A  past  consideration  will  not  support  a  promise,  for  it  confers  no  benefit 
on  the  promisor,  and  involves  no  detriment  to  the  promisee  in  respect  of  his 
promise."  Lawson  on  Contracts,  §  108 ;  Boston  v.  Dodge,  1  Blackford  (Indi- 
ana), 19 ;  12  Am.  Dec.  205  (a  promise  to  pay  for  improvements  made  by  the 
plaintiff  upon  government  laud  which  the  defendant  had  purchased  from  the 
United  States  after  the  improvements  had  been  made)  ;  Ludlow  v.  Hardy,  38 
Michigan,  690 ;  Osier  v.  Hobbs,  33  Arkansas,  215 ;  Wilson  v.  Edmunds,  24  New 
Hampshire,  517 ;  Chamberlin  v.  Whitford,  102  Massachusetts,  448 ;  Carson  v. 
Clark,  1  Scammon  (Illinois),  113 ;  Bartholomew  v.  Jackson,  20  Johnson  (New 
York),  28;  11  Am.  Dec.  237;  BuLkley  v.  Landon,  2  Connecticut,  404;  Allen 
V.  Bryson,  67  Iowa,  591. 

So  no  obligation  arises  to  pay  for  friendly  services  previously  rendered. 
James  v.  O'Driscoll,  2  Bay  (So.  Car.),  101 ;  1  Am.  Dec.  632 ;  Bartholomew  v. 
Jackson,  supra,  —  a  leading  case,  where  the  services  (valued  at  fifty  cents) 
consisted  in  the  removal  of  a  stack  of  wheat  from  a  field  in  order  to  save  it 
from  fire.  In  the  former  case  the  Coui-t  said  i  <*  It  would  be  doing  violence 
to  some  of  the  kindest  and  best  effusions  of  the  heart  to  suffer  them  afterward 
to  be  perverted  by  sordid  avarice.  Whatever  differences  may  arise  among 
men,  let  these  meritorious  and  generous  acts  remain  lasting  monuments  of  the 
good  offices  intended  in  the  days  of  good  neighbourhood  and  friendship,  and 
let  no  after  circumstance  ever  tarnish  or  obliterate  them  from  the  recollection 
of  the  parties." 

This  doctrine  has  been  applied  where  a  mortgagor  of  a  homestead  prom- 
ised after  default  to  pay  rent,  the  mortgage  being  void  because  imperfectly 
executed  by  the  wife,  Strauss  v.  Harrison,  79  Alabama,  324 ;  and  so  where  a 
son  promised  to  pay  his  father's  debts,  Cook  v.  Bradley^  7  Connecticut,  57  ; 
18  Am.  Dec.  79 ;  or  a  father  promised  to  pay  his  son's.  Freeman  v.  Robinson, 
38  New  Jersey  Law,  383 ;  20  Am.  Rep.  399,  citing  the  principal  case,  and  ob- 
serving :  "  It  has  also  been  approved  and  made  the  basis  of  judicial  decision 
quite  generally  by  the  Courts  in  this  country."  So  the  promise  of  a  husband 
to  carry  out  his  dead  wife's  wish.  Schnell  v.  Nell,  17  Indiana,  29 ;  79  Am. 
Dec.  453.  So  a  promise  by  father  to  mother  on  her  deathbed  that  their  child 
should  have  a  certain  property  will  not  support  a  deed  thereof.  Peek  v.  Peek, 
77  California,  106 ;  11  Am.  St.  Rep.  244,  citing  Lloyd  v.  Fulton,  91  United 
States,  484. 

"  A  promise  under  a  sense  of  moral  obligation  either  of  benefits  received 
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or  of  duties  of  honour,  conscience,  or  friendship,  is  not  made  upon  a  sufficient 
consideration,  and  is  not  binding."  Lawson  on  Contracts,  §  100,  citing  the 
principal  case ;  Mills  y,  WymaUy  3  Pickering  (Massachusetts),  208 ;  Shepard  v. 
Rhodes,  7  Rhode  Island,  470;  84  Am.  Dec.  673;  Cobb  v.  Cowdery,  40  Ver- 
mont, 25 ;  94  Am.  Dec.  370 ;  Updike  v.  I'itus,  2  Beasley  (New  Jersey  Equity), 
151;  Schnellv.  Nell,  17  Indiana,  29;  79  Am.  Dec.  453;  Porterfield  v.  Butler, 
47  Mississippi,  165;  12  Am.  Rep.  329,  citing  the  principal  case ;  Warren  v. 
Whitney,  24  Maine,  561 ;  41  Am.  Dec.  406 ;  Gordon  v.  Gordon,  56  New  Hamp- 
shire, 170;  Philpot  V.  Gruminger,  14  Wallace  (U.  S.  Supr.  Ct.),  570;  Ehle  v. 
Jwlson,  24  Wendell,  97 ;  Schroeder  v.  Fink,  60  Maryland,  436 ;  Turlington  v. 
Slaughter,  54  Alabama,  195.  A  different  doctrine  was  held  in  a  few  early 
cases,  and  was  adhered  to  in  Lycoming  y.  Union,  15  Pennsylvania  St.  166 ;  53 
Am.  Dec.  575. 

In  Gray  v.  Hamil,  82  Georgia,  375 ;  6  Lawyers*  Rep.  Annotated,  72,  a  part- 
ner after  dissolution  agreed  to  allow  the  other  partner  a  certain  sum  for  his 
services  rendered  necessary  by  the  promisor's  drunkenness  while  in  the  firm. 
This  was  held  valid  under  the  Georgia  Code,  but  it  was  conceded  that  it 
would  have  been  invalid  at  common  law. 

This  doctrine  was  applied  in  Chadmck  v.  Knox,  31  New  Hampshire,  226 ; 
64  Am.  Dec.  329,  an  action  for  services  and  expenses  in  procuring  a  pardon 
for  a  convict,  but  not  at  his  request.  The  Court  said :  "  It  is  settled  that  no 
man  can  do  another  an  unsolicited  kindness  and  make  it  a  matter  of  claim 
against  him ;  and  it  makes  no  difference  whether  the  act  was  done  from  mere 
good-will,  or  in  the  expectation  of  compensation.  Unless  the  party  benefited 
has  done  some  act  from  which  his  assent  to  pay  for  the  service  may  be  fairly 
inferred,  he  is  not  bound  to  pay.  .  .  .  It  Is  a  general  rule  too  that  a  past  con- 
sideration is  not  a  valid  foundation  of  a  contract  or  promise,  unless  the  act 
has  been  done  at  the  request  of  the  party  benefited,  and  of  whom  payment  is 
claimed."  Citing  Reoi^on  v.  Wirdnam,  1  C.  &  P.  434 ;  Alexander  v.  Vane,  1  M. 
&  W.  511 ;  Parker  v.  Crane,  6  Wendell  (New  York),  647.  See  Davidson  v. 
Gas  Light  Co.,  99  New  York,  566;  Milliken  v.  Teleg.  Co,,  110  New  York, 
405. 

In  the  very  lat«  case  of  Ferguson  v.  Harris,  39  South  Carolina,  323  ;  39  Am. 
St.  Rep.  731,  it  was  held  that  a  moral  obligation  to  pay  money  or  perform  a 
duty  is  a  good  consideration  for  a  subsequent  express  promise  to  do  so,  even 
if  there  was  originally  no  legal  obligation  to  perform,  and  this  was  applied  to 
a  married  woman's  note  given  for  materials  used  in  the  construction  of  a 
house  on  her  separate  land.  The  Court  remark :  "  It  is  earnestly  urged  how- 
ever that  a  mere  moral  obligation  is  not  sufficient  to  constitute  a  valid  con- 
sideration for  an  agreement  to  pay  money,  unless  such  moral  obligation  rests 
upon  a  previous  legal  obligation,  the  power  to  enforce  which  has  been  lost  by 
reason  of  some  positive  rule  of  law.  It  must  be  admitted  that  tlie  weight  of 
modern  authority  elsewhere  does  not  seem  to  support  the  rule  invoked.  .  .  . 
The  new  departure,  as  it  may  be  called,  seems  to  rest  upon  a  learned  note  to 
the  case  of  Wennall  v.  Adney,  3  Bos.  &  P.  349.  It  seems  to  me  however  that 
a  more  correct  view  of  the  law  is  presented  in  a  note  to  the  case  of  Comstock 
V.  Smith,  7  Johns.  86.  .  .  .  The  remark  made  by  Lord  Denmax  in  Eastwood 
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V.  Kent/on,  11  Ad.  &  £.  438,  that  the  doctrine  for  which  I  am  contending 
'  would  annihilate  the  necessity  for  any  consideration  at  all,  inasmuch  as  the 
mere  fact  of  giving  a  promise  creates  a  moral  obligation  to  perform  it/  is 
more  specious  than  sound,  for  it  entirely  ignores  the  distinction  between  a 
promise  to  pay  money  which  the  promisor  is  under  a  moral  obligation  to  pay 
and  a  promise  to  pay  money  which  the  promisor  is  under  no  obligation,  either 
legal  or  moral,  to  pay.  It  seems  to  me  that  the  cases  relied  upon  to  establish 
the  modern  doctrine,  so  far  as  my  examination  of  them  ha«  gone,  ignore  the 
distinction  pointed  out  in  the  note  to  Comslock  v.  Smith,  7  Johns.  86,  above 
cited,  between  an  express  promise  and  an  implied  promise  resting  merely  on 
a  moral  obligation,  for  while  such  obligation  does  not  seem  to  be  sufficient 
to  support  an  implied  promise,  yet  it  is  sufficient  to  support  an  express  prom- 
ise." To  this  case  in  39  Am.  St.  Rep.  735,  is  appended  a  very  excellent  note 
on  the  subject,  citing  the  principal  case,  and  saying  that  "  in  this  country  the 
prevailing  doctrine  is  in  accord  ^ith  the  doctrine  announced  in  the  later 
English  cases." 
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No.  4— WARWICK  v,  BRUCK 

(BRUCE  V.  WARWICK,  Ex.  Ch.  in  errob.) 
(1813,  1815.) 

RULE. 

At  common  law  the  contract  of  an  infant  is  not  void  ab 
initio,  but  is  voidable  by  him  at  his  option.  And  where 
the  contract  has  been  in  part  executed  by  the  infant,  and 
is  for  his  benefit,  he  may  sue  upon  it. 

Warwick  (an  Infant),  by  J.  Monteith,  his  next  Friend  v.  Bruce. 
(Bruce  v.  Warwick,  Ex.  Ch.  in  error.) 

2  M.  &  S.  205-210;  6  Taant.  118-120  (s.  c.  14  K.  R.  634). 

Contract,  —  Infant.  —  Consideration  in  part  executed. 

Defendant  on  the  12th  of  October  agreed  to  sell  to  plaintiff  (an  [205] 
infant)  all  the  potatoes  then  growing  on  three  acres  at  so  much  per 
acre,  to  be  dug  up  and  carried  away  by  the  plaintiff,  and  plaintiff  paid  £40  to 
defendant  under  the  agreement,  and  dug  a  part  and  carried  away  a  part  of 
those  dug,  but  was  prevented  by  the  defendant  from  digging  and  carrying 
away  the  residue.  Held,  that  he  was  entitled  to  recover  for  this  breach  of 
the  agreement. 
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Assumpsit  ;  the  plaintiff  declares  that  on  the  12th  of  October, 
1812,  &c.,  at  the  request  of  the  defendant,  he  agreed  to  buy  of  the 
defendant,  and  the  defendant  agreed  to  sell  to  him  all  the  potatoes 
then  growing  on  three  acres  and  a  half  of  land  of  the  defendant,  at  the 
rate  or  price  of  £25  per  acre,  and  so  in  proportion  for  the  half  acre, 
amounting  to  the  sum  of  £87  lOs.,  to  be  dug  up  and  carried  away 
by  the  plaintiff,  and  to  be  paid  for  by  him  as  hereinafter  mentioned  , 
and  in  consideration  thereof,  and  also  in  consideration  that  the 
plaintiff,  at  the  request  of  the  defendant,  then  and  there  paid  to  the 
defendant  the  sum  of  £40  in  part  payment  of  the  said  price,  and 
then  and  there  promised  the  defendant  to  dig  up  and  carry  away 
the  potatoes,  and  to  pay  the  defendant  the  residue  of  the  price 
agreed  on,  on  the  first  half  of  the  potatoes  being  taken  and  cleared 
from  the  land,  the  defendant  then  and  there  undertook  and  promised 
the  plaintiff  to  suffer  and  permit  him  to  dig  up  and  carry  away  the 
potatoes.  And  then  the  plaintiff  avers  that  he  did  afterwards  dig 
up  a  part  of  the  potatoes,  and  carry  away  a  part  of  those  which 
were  so  dug,  and  was  ready  and  willing,  and  offered  to  dig  up  and 
carry  away  the  residue  and  to  pay  the  defendant  the  residue  of  the 
price  agreed  on ;  but  the  defendant  did  not  nor  would  suffer  him 
to  dig  up  or  carry  away  any  more ;  on  the  contrary,  the  defendant 
afterwards  took  and  carried  away  a  great  part  of  the  pota- 
[*206]  toes  so  dug  as  aforesaid,  and  converted  *and  disposed 
thereof,  and  of  the  residue  which  were  not  dug  up  by  the 
plaintiff,  to  his  own  use.  Whereby  the  plaintiff  was  put  to  great 
trouble  and  expense  in  the  digging  up  a  part  of  the  potatoes,  and  also 
lost  all  the  profits  which  might  and  would  otherwise  have  accrued 
to  him  from  the  performance  of  the  said  promise  of  the  defendant, 
&c.  There  were  three  other  special  counts  upon  this  agreement, 
and  the  common  money  counts.  Plea,  general  issue,  and  notice  of 
set-off.  At  the  trial  before  Lord  Ellenborough,  Ch.  J.,  at  the 
Middlesex  sittings  after  last  Term,  it  was  objected,  first,  that  this 
contract  (being  by  parol)  was  within  the  fourth  section  of  the 
Statute  of  Frauds ;  and,  secondly,  that  the  plaintiff  being  an  infant 
could  not  sue  upon  it.  His  Lordship  overruled  the  first  objection, 
but  upon  the  last  he  directed  a  nonsuit,  giving  the  plaintiff  leave 
to  move  to  set  it  aside. 

The  Attorney-General  accordingly  obtained  a  rule  nisi  for  that 
purpose,  and  mentioned  the  case  of  Teed  v.  Elworthy,  14  East,  210. 

Upon  the  rule  coming  on,  Lord  Ellenborough,  C.  J.,  after  re- 
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ferring  to  his  report,  said,  that  at  the  trial  he  had  not  sufficiently 
adverted  to  the  distinction  between  a  void  contract  and  one  which 
was  voidable  only  by  the  infant,  and  that  his  present  impression 
was  that  this  was  of  the  latter  kind ;  and  he  mentioned  a  case  of 
Holt  V.  Ward,  2  Str.  937,  which  was  an  action  by  an  infant  for  a 
breach  of  promise  of  marriage ;  and  after  several  arguments  it  was 
held  that  it  would  lie ;  and  although  the  argument  turned 
much  on  the  peculiar  nature  of  that  contract,  *yet  the  [*207] 
Ck)urt  seemed  to  have  decided  it  on  the  general  reason  of 
the  law  with  regard  to  infants'  contracts. 

Spankie  and  D.  F.  Jones,  who  showed  cause,  said,  that  Holt  v. 
Ward,  according  to  the  pleadings,  went  no  farther  than  to  show 
that  an  infant  after  he  comes  of  age  may  sue  on  a  contract  made 
with  him  while  an  infant,  and  which  is  for  his  benefit,  and  that  a 
promise  of  marriage  is  a  contract  for  his  benefit ;  but  they  endeav- 
oured to  distinguish  the  present  as  being  a  mercantile  contract ; 
and  therefore  in  Whywall  v.  Champion,  Str.  1083,  it  was  ruled 
that  the  law  would  not  suffer  an  infant  to  trade,  which  might  be 
his  undoing ;  and  for  the  same  reason  also  a  commission  of  bank- 
ruptcy shall  not  be  taken  out  against  him.  Ex  parte  Sydebotham,  1 
Atk.  146 ;  Hx  parte  Moule,  14  Ves.  603.  And  in  Com.  Dig.  Enfant, 
c.  2,  it  is  laid  down,  that  regularly  a  contract  by  an  infant,  if  it  be  not 
for  necessaries,  shall  be  void.  It  is  a  rule,  indeed,  that  infancy  is  a 
personal  privilege  of  the  infant,  and  not  to  be  set  up  by  others  who 
have  contracted  with  him  in  avoidance  of  their  contract ;  but  that  is 
only  where  the  contract  is  upon  a  consideration  executed,  or  where, 
as  Lord  Mansfield  observed  in  Zoiich  v.  Parsons,  3  Burr.  1808, 
the  transaction  shows  a  semblance  of  benefit  to  the  infant  sufficient 
to  make  it  voidable  only ;  but  where  that  is  left  in  doubt,  the 
Court  will  interpose  in  order  to  protect  him.  Now  here  the  con- 
tract is  not  upon  a  consideration  fully  executed,  nor  does  it  bear 
upon  the  face  of  it  any  such  semblance  of  benefit  to  the  infant,  but, 
on  the  contrary,  is  open  to  all  the  objections  of  being  a  trading 
contract.  In  Sechrogham  v.  Stuartson,  3  Bac.  Abr.,  In- 
fancy, I  3,  where  to  trespass  and  *  assault  the  defendant  [*  208] 
pleaded  a  license  from  the  plaintiff,  an  infant,  for  a  sum 
of  money,  the  Court,  upon  demurrer,  held  the  contract  to  be  abso- 
lutely void.  Upon  the  other  objection  they  insisted  that  this  was 
a  contract  or  sale  of  an  interest  in  or  concerning  land,  and  dis- 
tinguished it  from  Parker  v.  Stanyland,  11  East,  362 ;  10  R.  R  521, 
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because  there  the  crop  at  the  time  of  sale,  though  it  was  then  in 
the  ground,  had  reached  its  full  growth,  and  was  to  be  taken  up 
immediately,  and  so  the  land  was  considered  as  nothing  more  than 
a  warehouse;  but  here  the  contract  was  at  a  season  when  the 
potatoes  had  yet  to  grow ;  and  upon  this  distinction  it  was  re- 
solved in  Emmerson  v.  Heelis,  2  Taunt.  38 ;  11  R  R.  520,  that  a 
sale  of  growing  turnips  was  ''  a  sale  of  an  interest  in  land  ; "  and 
the  same  was  held  in  Crosby  v.  ]Vadsux>rth,  6  East,  602 ;  8  B.  R 
566. 

The  Attorney-General,  contra,  was  stopped  by  the  Court 

Lord  Ellenborough,  Ch.  J. :  — 

As  to  the  last  objection,  if  this  had  been  a  contract  conferring 
an  exclusive  right  to  the  land  for  a  time  for  the  purpose  of  making 
a  profit  of  the  growing  surface,  it  would  be  a  contract  for  the  sale 
of  an  interest  in  or  concerning  lands,  and  would  then  fall  unques- 
tionably within  the  range  of  Crosby  v.  Wadsworih,  But  here  is  a 
contract  for  the  sale  of  potatoes  at  so  much  per  acre ;  the  potatoes 
are  the  subject-matter  of  sale,  and  whether  at  the  time  of  sale  they 
were  covered  with  earth  in  the  field,  or  in  a  box,  still  it  was  a  sale 
of  a  mere  chattel.  It  falls,  therefore,  within  the  case  of 
[•  209]  Parker  v.  Stanyland ;  and  that  *  disposes  of  the  point  on 
the  Statute  of  Frauds.  As  to  the  other  point,  it  occurred 
to  me  at  the  trial  on  the  first  view  of  the  case,  that  as  an  infant  could 
not  trade,  and  as  this  was  an  executory  contract,  he  could  not 
maintain  an  action  for  the  breach  of  it ;  but  if  I  had  adverted  to 
the  circumstance  of  its  being  in  part  executed  by  the  infant,  for  he 
had  paid  X40,  and  therefore  it  was  most  immediately  for  his  bene- 
fit that  he  should  be  enabled  to  sue  upon  it,  otherwise  he  might 
lose  the  benefit  of  such  payment,  I  should  probably  have  held 
otherwise.  And  I  certainly  was  under  a  mistake  in  not  adverting 
to  the  distinction  between  the  cases  of  an  infant  plaintiflF  or  de- 
fendant. If  the  defendant  had  been  the  infant,  what  I  ruled  would 
then  have  been  correct ;  but  here  the  plaintiff  is  the  infant,  and 
sues  upon  a  contract  partly  executed  by  him,  which  it  is  clear  that 
he  may  do.  It  is  certainly  for  the  benefit  of  infants  where  they 
have  given  the  fair  value  for  any  article  of  produce  that  they 
should  have  the  thing  contracted  for.  And  it  is  not  necessary  that 
they  should  wait  until  they  come  of  age  in  order  to  bring  the  ac- 
tion. A  hundred  actions  have  been  brought  by  infants  for  breaches 
of  promise  of  marriage,  and  I  am  not  aware  that  this  objection  has 
ever  been  taken  since  the  case  in  Strange. 


R.  C.  VOL.  VI.]  SECT.  IL  —  CArACITY.  47 

Vo.  4.  —  Warwick  ▼.  Bniee  (Brnoe  ▼.  Warwiek),  6  Taunt  118,  110. 

DaMPIER,  J :  — 

The  question  in  these  cases  does  not  so  much  depend  upon 
whether  the  consideration  is  executed,  as  in  what  manner  the  in- 
terests of  the  infant  will  be  afifected  by  the  contract.  In  Knight  v. 
StoTie,  Sir  W.  Jones,  164 ;  s.  C.  Noy,  93,  the  Court  were  of  opinion 
that  an  infant  might  submit  to  a  reference,  because  it 
might  be  to  his  benefit;  and  in  *  Holt  v.  Ward,  Str.  939,  [♦210] 
it  is  laid  down,  that  where  the  contract  may  be  for  the 
benefit  of  the  infant,  or  to  his  prejudice,  the  law  so  far  protects 
him  as  to  give  him  an  opportunity  of  considering  it  when  he 
comes  of  age ;  and  it  is  good  or  voidable  at  his  election.  But 
though  the  infant  has  this  privilege,  yet  the  party  with  whom  he 
contracts  has  not ;  he  is  bound  in  all  events. 

RuU  absolute. 

Bruce  v.  Warwick.    In  Error. 

1815.  April  19.  —  A  writ  of  error  having  been  [6  Taunt.  118] 
brought  to  reverse  the  above  judgment  of  the 
Court  of  King's  Bench, 

A.  Moore,  for  the  plaintiff  in  error,  contended  that  it  ap-  [119] 
peared  by  the  record  that  this  was  a  trading  contract,  in 
which  the  plaintiff,  being  an  infant,  could  not  by  law  engage ;  for 
an  infant  could  not  by  law  be  a  trader,  it  not  being  for  his  benefit 
that  he  should  engage  in  the  risks  of  trade.  No  authority  could 
be  found,  that  an  infant  was  competent  to  engage  in  trade,  though 
he  admitted  that  upon  the  discussion  of  this  case,  the  Court  below 
had  held  that  he  was  competent  so  to  do.  Ex  parte  Sydebotham, 
1  Atk.  146.  Lord  Hardwicke  held  that  an  infant  could  not  be  a 
bankrupt,  and  decreed  a  commission  against  him  to  be  superseded ; 
upon  the  ground,  as  it  may  be  presumed,  that  he  was  incapable  of 
being  a  trader.  Ex  parte  Moule,  14  Ves.  602,  Lord  Eldon,  Chan- 
cellor, seems  to  have  doubted  whether  a  trading  during  infancy 
was  sufiBcient  to  maintain  a  commission,  and  he  dwells  much  on 
the  trading,  though  far  less  in  degree,  which  took  place  after  the 
bankrupt  was  of  full  age.  Whyioall  v.  Champion,  1  Str.  1083. 
Lee,  C.  J.,  held  that  goods  sent  to  an  infant  who  had  set  up  a  shop 
in  the  country,  could  not  be  recovered  for.  For  the  law  will  not 
suffer  him  to  trade,  which  may  be  his  undoing.  If  no  persons  can 
enforce  trading  contracts  against  him,  and  he  can  enforce  his  trad- 
ing contracts  against  those  with  whom  he  deals,  .the  consequences 
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would  be,  that  he  might  obtain  goods  on  credit  to  any  extent,  and 
plead  infancy  as  a  defence  to  paying  for  those  goods,  and  at  the 
same  time  may  sell  those  same  goods  to  others,  and  en- 
[*  120]  force  payment  for  them,  or  may  *  contract  to  sell  them  to 
others,  and  refuse  with  impunity  to  complete  his  contract. 
Littleton,  s.  259,  says,  if  any  within  the  age  of  21  years  be  bay- 
life  or  receiver  to  any  man,  &c.,  all  serve  for  nothing  and  may  be 
avoided;  and  Lord  Coke,  Co.  Litt  172,  a.,  remarks  thereon.  One 
under  the  age  of  21  years  shall  not  be  charged  in  any  such  account 
And  in  another  place,  Co.  Litt  3,  b.,  he  says,  an  infant  or  minor  is 
not  capable  of  an  office  of  stewardship  of  the  Court  of  a  manor 
either  in  possession  or  reversion.  If  his  infancy  would  be  no  bar 
to  his  maintaining  an  action  against  a  lord  who  had  contracted  to 
sell  him  a  stewardship  and  refused,  for  not  fulfilling  his  contract, 
the  judgment  would  award  him  a  compensation  for  the  loss  of  that, 
which,  if  he  had  obtained,  he  would  be  incompetent  to  perform. 

Lawes,  contra,  was  stopped  by  the  Court 

GiBBS,  C.  J.  The  court  are  all  of  opinion  that  the  judgment  of 
the  Court  of  King's  Bench  is  perfectly  right  It  has  been  urged 
for  the  plaintiff  in  error,  that  it  is  incumbent  on  the  defendant  in 
error  to  show  that  an  infant  can  enter  into  a  trading  contract. 
The  general  law  is  that  the  contract  of  an  infant  may  be  avoided 
or  not,  at  his  own  option.  As  to  the  case  put,  the  infant  could 
maintain  no  such  action ;  for  he  cannot  perform  the  duties  of  a 
steward,  and  the  law  would  not  compel  the  lord  to  make  an  una- 
vailing appointment.  If  he  had  paid  money  for  such  an  appoint- 
ment, we  doubt  not  that  he  might  recover  it  back.  On  the  whole 
we  are  of  opinion,  that  this  is  in  the  same  case  as  other  contracts 
made  by  an  infant,  which  he  may  either  avoid  or  enforce  at  his 
pleasure.  Judgrrunt  affirmtdL 

ENGLISH   NOTES. 

At  common  law  the  contract  of  an  infant  which  is  clearly  prejudicial 
to  him  litvs  been  treated  as  absolutely  void.  Baylis  v.  Dineley  (1815),  3 
M.  &  a  477;  Reg.  v.  Lord  (1848),  12  Q.  B.  757^  17  L.  J.  M.  C.  181.  In 
the  latter  case,  on  the  conviction  of  a  servant  (an  infant  at  the  time  of 
entering  into  the  service)  for  unlawfully  keeping  away  from  his  mas- 
ter's employment,  the  Court  said:  "  An  agreement  which  compels  him 
to  serve  at  all  times  during  the  term,  but  leaves  the  master  free  to  stop  his 
work  and  his  wages  whenever  he  chooses  to  do  so,  cannot  be  considered  as 
beneticial  to  the  servant.     It  is  inequitable  and  wholly  void.     The  con« 
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viction  must  be  quashed.''  This  principle  was  followed  in  Meahin  v. 
Morris  (1884),  12  Q.  B.  D.  362,  53  L.  J.  M.  C.  72,  32  W.  R.  661;  and 
in  Com  v.  Matthews  (1893),  1  Q.  B.  310,  62  L.  J.  M.  C.  61,  68  L.  T. 
480;  which  decide  that  an  apprenticeship  contract  containing  a  clause 
empowering  the  master  to  suspend  wages  during  a  **  turn-out "  is  un- 
reasonable, and  wholly  void.  Where  an  indenture  of  apprenticeship 
contained  an  unreasonable  clause,  the  Court  has  held  that  it  is  not 
binding  either  on  the  infant  or  on  a  parent  who  was  a  party  to  it;  and 
therefore  refused  to  enforce  it  against  a  third  party  who  induced  the 
infant  to  break  the  engagement.  De  Fraficesco  v.  Bamum  (1890), 
45  Ch.  D.  430,  63  L.  T.  438,  39  W.  R.  5.  Where  the  counsel  for  an 
infant  plaintiff  compromised  the  action  on  terms  of  non-payment  of 
costs,  the  compromise  has  been  held  not  to  be  binding  on  the  infant. 
Rhodes  v.  Swithenbank  (1889),  22  Q.  B.  D.  577,  58  L.  J.  Q.  B. 
287,  60  L.  T.  856,  37  W.  R.  457.  An  agreement  by  which  an  infant 
in  consideration  of  a  railway  company  allowing  him  to  travel  on  special 
terms,  waived  his  right  of  claiming  any  damages  for  accidents  that 
might  happen  on  the  line,  was  held  to  be  void.  Flower  v.  London  & 
North- Western  Railwaij  Co,  (C.  A.  1894),  2  Q.  B.  ^,  63  L.  J.  Q.  B. 
547,  70  L.  T.  829,  42  W.  R.  519. 

On  the  other  hand,  contracts  that  are  evidently  for  the  benefit  of  the 
infant  have  been  held  binding  on  him;  for  instance,  a  beneficial  lease. 
Maddon  v.  White  (1787),  2  T.  R.  159,  1  R.  R.  453;  an  infant's  con- 
tract of  apprenticeship,  or  a  contract  to  give  his  services  for  wages,  if 
not  unreasonable,  Leslie  v.  FUzpatrick  (1877),  3  Q.  B.  D.  229,  47  L. 
J.  M.  C.  22,  37  L.  T.  461. 

In  Walter  v.  Everard,  1891,  2  Q.  B.  369,  60  L.  J.  Q.  B.  738,  65 
L.  T.  443,  39  W.  R.  676,  an  apprentice,  an  infant,  at  the  date  of  the 
deed,  was  held  liable  for  premiums,  the  apprenticeship  being  considered 
beneficial  to  him. 

In  Evans  v.  Ware,  1892,  3  Ch.  502,  62  L.  J.  Ch.  256,  67  L.  T.  285, 
an  infant  agreed,  in  consideration  of  his  employment,  not  to  enter  after 
leaving  his  master's  service,  into  the  service  of  any  of  the  master's  cus- 
tomers within  two  years.  He  left  the  master  soon  after  attaining 
majority,  and  broke  his  agreement.     He  was  restrained  by  injunction. 

In  Clements  v.  London  &  North-  Western  Railway  Co.  (No.  2),  1894, 
2  Q.  B.  482,  63  L.  J.  Q.  B.  837,  70  L.  T.  896,  42  W.  R.  663,  the  Court 
of  Appeal  held  that  an  infant  employee  of  a  railway  company  who  had 
contracted  himself  out  of  the  Employers'  Liability  Act  by  becoming  the 
member  of  an  insurance  society,  the  funds  of  which  were  augmented 
by  the  company  to  the  extent  of  five-sixths  of  the  premiums  payable  by 
the  members,  was  bound  by  the  agreement,  it  being  for  his  benefit. 

Contracts  for  necessaries  have  been  always  held  binding  on  infants. 
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This  principle  is  specially  confirmed  by  section  1  of  the  Infant's  Belief 
Act,  1874  (37  &  38  Vict.  c.  62).  Baron  Parke  explained  the  term 
'*  necessaries  "  in  Peters  v.  Fleming  (1840),  6  M.  &  W.  42,  at  p.  46  thus : 
"From  the  earliest  time  down  to  the  present  the  word  *  necessaries  '  is 
not  confined  in  its  strict  sense  to  such  articles  as  were  necessary  to  the 
support  of  life,  but  extended  to  articles  fit  to  maintain  the  particular 
person  in  the  state,  degree,  and  station  in  life  in  which  he  is.''  The 
question  of  necessaries  is  a  mixed  question  of  law  and  fact.  In  Ryder 
V.  Wombwell  (1868),  L.  K,  4  Ex.  32,  38  L.  J.  Ex.  8,  19  L.  T.  491,  17 
W.  R.  167,  the  Exchequer  Chamber  held  that  it  is  for  the  Court  to  say 
whether  from  the  station  and  circumstances  of  the  infant,  and  the  nature 
of  the  articles  in  dispute,  the  things  supplied  a,re  prima  f(zcie  such  as  a 
jury  may  reasonably  find  to  be  necessaries,  or  whether  the  plaintiff  has 
tendered  sufficient  evidence  to  show  that  they  are  necessaries  in  the 
particular  cAse,  though  not  generally  so.  The  Court  takes  judicial 
notice  of  the  ordinary  customs  and  usages  of  society.  The  jury  have 
then  to  say  whether  the  articles  are  in  fact  necessaries  to  the  infant  on 
the  evidence  before  them.  But  in  the  case  in  point,  the  claim  being 
for  the  price  of  expensive  solitaires,  or  shirt-sleeve  studs  set  in  dia- 
monds, the  Court  held, —  there  being  no  evidence  that  the  articles  were 
necessaries, —  that  the  question  ought  not  to  have  been  lefl  to  the  jury. 
Evidence  that  the  infant  is  already  supplied  with  articles  of  the  same 
description  has  been  admitted  in  the  following  cases:  Brayshaw  y. 
Eaton  (1839),  7  Scott,  183,  5  Bing.  K  C.  231,  3  Jur.  222;  Barnes  v. 
Toye  (1884),  13  Q.  B.  D.  410,  53  L.  J.  Q.  B.  667,  51  L,  T.  292, 33  W. 
R.  16;  and  Johnstone  v.  Marks  (1887),  19  Q.  B.  D.  609,  57  L.J.  Q.  B. 
6,  35  W.  R.  806.  It  seems,  however,  that  the  possession  of  an  income 
by  an  infant  to  keep  himself  supplied  with  necessaries  for  ready  money 
does  not  prevent  him  from  contracting  for  necessaries  on  credit.  Burg^ 
haH  V.  Hall  (1839),  4  M.  &  W.  727.  The  analogy  of  the  wife's  con- 
tract for  necessaries  (see  Dehenham  v.  Mellon  (1880),  No.  16  of 
"  Agency,"  2  R.  C  441,  5  Q.  B.  D.  394,  6  App.  Cas.  24,  49  L.  J.  Q.  B. 
497,  50  L.  J.  Q.  B.  loo),  does  not  necessarily  apply.  The  question 
there  is  not  of  capacity  but  of  authority.  The  infant  is  not  bound 
by  a  deed  {Martin  v.  Gale  (1876),  4  Ch.  D.  428,  46  L.  J.  Ch.  84, 
36  L.  T.  357,  25  AV.  R.  403),  or  a  negotiable  instrument  {In  re 
Soltyhoff,  Ex  parte  Margrett,  1891,  1  Q.  B.  413,  60  L.  J.  Q.  B.  339, 
39  W.  R.  337),  although  given  as  security  for  payment  of  the  price  of 
necessaries,  for  which  he  may  be  sued  independently. 

With  the  exceptions  above  dealt  with,  contracts  of  infants  were  void- 
able by  the  infant  at  common  law.  They  were  divisible  into  two 
classes;  viz.  those  which  the  infant  had  to  repudiate  in  order  to  shake 
off  liability,  and  those  he  had  to  ratify  in  order  to  incur  liability. 


R.  C.  VOL.VI.]  SECT.  IL  —  CAPACITY.  51 

Ho.  4.  —  Warwick  ▼.  Brace  (Bmoe  ▼.  Warwick).  —  Votea. 

Contracts  which  had  to  be  repudiated.  They  are  contracts 
which  attach  liahility  to  permanent  property.  Such  as  marriage  set- 
tlements, partnerships,  shares  in  companies,  interests  in  land,  &c.,  &c. 
These  contracts  are  left  intact  by  the  Infants'  Relief  Act,  1874.  They 
are  still  voidable;  that  is,  binding  on  the  infant  until  he  repudiates,  or 
unless  he  repudiates  within  a  reasonable  time  after  attaining  majority. 
These  contracts  may  be  considered  in  detail. 

Marriage  Settlements,  In  Field  v.  Moore  (1855),  7  De  Gex  M.  & 
G.  691,  25  L.  J.  Ch.  66,  the  Lords  Justices  in  Chancery  decided  that 
the  Court  had  no  power,  any  more  than  the  infant  had,  to  make  a  bind- 
ing settlement  for  their  infant  ward.  But,  by  the  Infants'  Marriage 
Settlement  Act,  1865  (18  &  19  Vict.  c.  43),  which  was  passed  after  the 
date  of  the  settlement  in  question  in  the  case  last  mentioned,  infants 
may,  with  the  sanction  of  the  Court,  make  valid  settlements  of  realty 
and  personalty  on  marriage.  If  not  made  with  the  sanction  of  the 
Court,  they  are  voidable.  The  infant  may  confirm  the  settlement  on 
attaining  majority.  Davies  v.  Daoies  (1870),  L.  R.,  9  Eq.  468,  39  L. 
J.  Ch.  343.  There  a  female  infant,  on  her  marriage,  settled  two  rever- 
sionary interests  in  personalty  on  the  trusts  of  the  settlement.  She 
survived  her  husband,  and  while  a  widow  one  fund  fell  into  possession 
and  was  paid  to  the  trustees  to  be  held  upon  the  tri^ts  of  the  settle- 
ment. Before  the  other  fund  fell  in,  she  became  insane.  It  was  held, 
that  she  had  confirmed  the  settlement  in  toto  ;  and  the  second  fund 
would  be  subject  to  the  trusts  of  the  settlement.  In  Duncan  v.  Dixon 
(1890),  44  Ch.  D.  211,  59  L.  J.  Ch.  437,  62  L.  T.  319,  38  W.  R.  700, 
the  Court  held  that  the  Infants'  Relief  Act  did  not  affect  marriage  set- 
tlements of  infants,  which  remain  voidable.  Should  it  be  desired  to 
shake  o£E  liability  under  such  a  settlement,  he  must  repudiate  it  within 
a  reasonable  time  after  attaining  majority.  Carter  v.  Silber,  1892,  2 
Ch.  278,  61  L.  J.  Ch.  401,  m  L.  T.  473.  See  also  Edwards  v.  CaHer, 
1893,  A.  C.  360,  63  L.  J.  Ch.  100,  69  L.  T.  163,  and  In  re  Jones, 
Farrington  v.  Forrester,  1893,  2  Ch.  461,  62  L.  J.  Ch.  996,  69 
L.  T.  46. 

Shares  in  Companies,  An  infant  will  not  be  put  on  the  list  of 
contributories.  On  an  order  for  winding  up  (pending  the  infancy), 
the  name  of  the  transferor  will  be  substituted  for  that  of  the  infant. 
Capper^ s  Case,  In  re  China  Steamship  and  Labuan  Coal  Co,  (1868), 
L.  R.,  3  Ch.  458;  In  re  Asiatic  Banking  Corporation,  Symon's  Case 
(1870),  L.  R.,  6  Ch.  298,  39  L.  J.  Ch.  461;  In  re  Royal  Copper  Mines 
of  Cohre  Co,,  Weston's  Case  (1870),  L.  R.,  6  Ch.  614,  39  L.  J.  Ch.  763; 
In  re  Contract  Corporation,  Bakers  Case  (1872),  L.  R.,  7  Ch.  115,  41 
L.  J.  Ch.  276.  But  after  the  infant  has  attained  21  before  an  order  is 
made  for  winding  up,  he  is  liable  to  be  sued  for  calls  on  the  shares  and 
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to  be  put  on  the  list  of  contributories  unless  the  infant  has  repudiated 
the  shares  within  a  reasonable  time  of  attaining  majority.  In  re  Nor- 
wegian  Charcoal  Iron  Co.,  MitcheWs  Case  (1870),  L.  R.,  9  Eq.  363,  39 
L.  J.  Ch.  199;'  In  re  Blakely  Ordnance  Co.,  Lumsden^s  Case  (1869),  L. 
R.,  4  Ch.  31 ;  In  re  Constantinople  and  Alexandra  Hotels  Co,,  Ebbett^s 
Case  (1870),  L.  R.,  5  Ch.  302,  35  Bea\r.  349,  39  L.  J.  Ch.  679. 

Partnerships.  An  infant  is  not  liable  for  the  firm's  debt  during  in- 
fancy, but  he  cannot  claim  to  share  profits  without  contributing  to  the 
loss.  On  coming  of  age,  he  should  repudiate,  or  he  will  have  to  pay 
the  debts  contracted  since  his  majority.  Goode  v.  Harrison  (1821),  5 
B.  &  Aid.  147. 

Interests  in  Land.  In  Evelyn  v.  Chichester  (1765),  3  Burr.  1717, 
an  infant  lessee  continuing  in  possession  of  the  premises  after  majority, 
was  held  liable  for  arrears  of  rent  incurred  during  his  infancy.  In 
Lempriere  v.  Lange  (1879),  12  Ch.  D.  675,  an  infant  who  had  taken 
the  lease  of  a  furnished  house  by  misrepresenting  his  age,  was  held  not 
liable  for  use  and  occupation;  and  the  lease  was  avoided.  In  Whitting- 
ham  y.  Murdy  (1889),  60  L.  T.  956,  an  infant  bought  a  plot  of  freehold 
land  from  a  building  society  and  paid  the  instalments  for  four  years  and 
a  half  after  coming  of  age.     He  was  held  bound  by  his  contract. 

Contracts  to  ke  ratified.  Such  contracts  are  difficult  to  bring 
under  any  one  designation,  but  are  best  described  as  contracts  to  do 
single  acts,  such  as  a  promise  to  marry,  a  contract  of  sale,  hire,  &c. 
Lord  Tentebdex's  Act  (9  Geo.  IV.  c.  14)  required  ratification  of  such 
contracts  to  be  in  writing.  If  an  infant  paid  part  or  the  whole  of  the 
consideration,  he  could  enforce  it  against  the  other  party.  Warwick  v. 
Bruce  (principal  case,  ante)',  and  if  the  other  party  wholly  or  partially 
executed  his  part,  the  sum  so  paid  by  the  infant  could  not  be  recovered 
back.  For  instance,  a  premium  paid  for  a  partnership  (Ex  paHe 
Taylor  (1858),  8  De  G.  M.  &  G.  254),  or  for  a  lease  {Holmes  v.  Blogg 
(1817),  8  Taunt.  35,  508,  2  Moore,  552,  19  R.  R.  445),  could  not  be 
recovered  back.  In  Valentine  v.  Canali  (1890),  24  Q.  B.  D.  166,  59 
L.  J.  Q.  B.  74,  61  L.  T.  731,  38  W.  R.  331,  it  was  held  that,  notwith- 
standing  the  Infants'  Relief  Act,  1874  (37  and 38  Vict,  c.62),  an  infant 
could  not  recover  the  amount  paid  by  him  for  furniture  contained  in  a 
house  occupied  by  him. 

The  Infants'  Relief  Act,  1874,  sect.  1,  renders  all  contracts  for  the 
repayment  of  money  lent  or  to  be  lent  or  for  goods  supplied  or  to  be 
supplied  (other  than  contracts  for  necessaries),  and  all  accounts  stated 
with  infants  absolutely  void.  By  section  2,  "No  action  shall  be 
brought  whereby  to  charge  any  person  upon  any  promise  made  after 
full  age  to  pay  any  debt  contracted  during  infancy,  or  upon  any  rati- 
fication made  after  full  age  of  any  promise  or  contract  made  during 
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infancy,  whether  there  shall  or  shall  not  he  any  new  consideration 
for  such  promise  or  ratification  after  full  age."  A  contract  made  hy 
way  of  compromise  is  none  the  less  a  ratification.  Smith  v.  King 
(1892),  2  Q.  B.  543,  67  L.  T.  420,  40  W.  R.  542.  There  a  defendant 
who  was  sued  for  a  deht  contracted  during  infancy  compromised  the 
action  hy  giving  a  hill  for  a  part  of  the  alleged  deht.  It  was  held  that 
he  could  not  he  sued  upon  the  hill  by  a  plaintifE  who  had  notice  of  the 
circumstances. 

A  promise  of  marriage  made  during  infancy  is  void  hy  section  1,  and 
the  infant  cannot  he  sued  on  its  ratification  after  coming  of  age.  Cox- 
head  V.  Mullis  (1878),  3  C.  P.  D.  439,  47  L.  J.  C.  P.  761,  39  L.  T.  349. 
It  is  for  the  jury  to  decide  whether  the  contract  alleged  to  have  been 
made  after  majority  is  ratification  of  the  old  contract  or  a  new  con- 
tract. NoHhcote  v.  Doughty  (1879),  4  C.  P.  D.  385;  JChitchain  v. 
Worrall  (1880),  5  C.  P.  D.  410,  49  L.  J.  C.  P.  688,  43  L.  T.  286, 
29  W.  R.  59;  Holmes  v.  Brierley  (1888),  W.  N.  158.  A  new  contract 
of  service  upon  the  terms  of  an  engagement  contracted  during  infancy 
has  been  held  to  be  implied  from  continuance  of  the  service  for  four 
years  after  coming  of  age.      Brown  v.  Harper  (1893),  68  L.  T.  488. 

By  the  Infants'  Loan  and  Betting  Act,  1892  (55  Vict.  c.  4),  sect.  5, 
all  agreements  and  instruments  (even  negotiable  ones)  made  for  the 
payment  of  money  advanced  during  infancy  are  absolutely  void. 

An  infant  cannot  be  adjudicated  a  bankrupt.  Ex  parte  Jones,  In  re 
Jones  (1881),  18  Ch.  D.  109,  50  L.  J.  Ch.  673,  29  W.  R.  747. 

An  infant  will  not  be  allowed  to  take  advantage  of  his  own  fraud. 
If  hy  misrepresenting  his  age  he  has  obtained  money  or  other  prop- 
erty, he  is  not  liable  as  on  a  contract,  Lampriere  v.  Lange  (supra), 
but  he  must  restore  the  money  or  property.  Clarke  v.  Cohley  (1789), 
2  Cox,  173,  2  R.  R.  25.  So  where  an  infant  beneficiary  induces 
the  trustees  by  such  misrepresentation  to  pay  over  a  fund  to  him,  he 
cannot  afterwards  charge  them  with  a  breach  of  trust.  Cory  v.  Gertcken 
(1816),  2  Madd.  40,  17  R.  R.  180;  Overton  v.  Bannister  (1844),  3 
Hare,  503. 

An  infant  may  exercise  a  power,  although  coupled  with  an  interest, 
where  an  intention  appears  that  it  should  be  exercised  during  infancy. 
In  re  Cardross's  Settlement  (1878),  7  Ch.  D.  728,  47  L.  J.  Ch.  327. 

In  Taylor  v.  Johmtone  (1880),  19  Ch.  D.  603,  51  L.  J.  Ch.  879,  a  gift 
by  an  infant  of  twenty  3'ears  of  age,  of  business  habits,  made  some  time 
before  his  death,  was  upheld,  in  absence  of  proof  of  undue  influence. 

AMERICAN  NOTES. 

Formerly  a  distinction  was  recognized  in  this  country  between  void  con- 
tracts and  voidable  contracts  of  an  infant.     Some  were  deemed  absolutely 
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void  without  disaffirmance  at  majority,  while  others  were  deemed  binding 
unless  so  disaffirmed.  It  was  held  at  an  early  day  that  where  the  Court  can 
see  that  a  contract  is  for  the  benefit  of  an  infant  it  is  binding ;  where  it  can 
see  that  it  is  to  his  prejudice  it  is  void ;  where  it  is  uncertain,  it  is  only  void- 
able. This  rule  is  approved  by  Story,  U.  S.  v.  Bainbridge^  1  Mason,  82 ;  and 
by  Kent,  2  Commentaries,  236;  and  lately  in  Grew  v.  Wilding^  59  Iowa,  679; 
44  Am.  Rep.  696.  See  Browne  on  Domestic  Relations,  107  ;  Lawson  on  Con- 
tracts, §  180.  The  latter  writer  is  of  opinion  that  there  are  serious  difficulties 
in  the  way  of  a  Court's  determining  whether  a  contract  was  for  the  benefit  or 
to  the  detriment  of  an  infant,  and  that  it  is  better  to  leave  it  to  him  to  say 
whether  it  shall  bind  him  or  not. 

But  the  modern  doctrine  pronounces  all  an  infants'  contracts,  except  those 
specially  excepted  and  those  void  as  between  adults,  voidable  only.  Harner 
V.  Dipple,  31  Ohio  St.  72;  27  Am.  Rep.  496;  Owen  v.  Long,  112  Massachu- 
setts, 403;  Curtin  v.  Patten,  11  Sergeant  &  Rawle  (Pennsylvania),  305 ;  Einely 
V.  MargaritZy  3  Bars  (Pennsylvania),  428 ;  Patckin  v.  Cromach,  13  Vermont,  330; 
Vaughn  v.  Parr,  20  Arkansas,  600 ;  Shropshire  v.  Bums,  46  Alabama,  108 ; 
Fetroto  v.  Wiseman,  40  Indiana,  148;  Fonda  v.  Van  Home,  15  Wendell  (Xew 
York),  631 ;  30  Am.  Dec.  77 ;  Scott  v.  Buchanan,  11  Humphreys  (Tennessee), 
468;  Cole  V.  Pennoyer,  14  Illinois,  158;  Cummings  v.  Powell,  8  Texas,  80; 
Mustard  y.  Wohlford^s  Heirs,  15  Grattan  (Virginia),  329;  76  Am.  Dec.  209; 
Breckenridge*s  Heirs  v.  Ormsby,  1  J.  J.  Marshall  (Kentucky),  236;  American 
Afort.  Co.  of  Scotland  v.  Wright  (to  appear,  Alabama).  In  Englebert  v.  Prit- 
chett  (Nebraska),  26  Lawyers'  Rep.  Annotated,  177,  the  Court  said:  "The 
reported  decisions,  especially  the  older  ones,  abound  with  grave,  learned,  and 
lengthy  discussions  of  the  question  as  to  whether  the  contracts  of  an  infant  are 
void  or  voidable ;  and  there  are  respectable  authorities  which  hold  that  certain 
contracts  of  an  infant  made  under  certain  circumstances,  are  absolutely  void ; 
but  we  think  that  the  better  nile,  and  the  one  supported  by  the  weight  of  au- 
thority, is  that  all  contracts  of  an  infant,  except  those  for  necessaries,  are  void- 
able by  the  infant,  at  his  election,  within  a  reasonable  time  after  he  becomes 
of  age."     Citing  Irvine  v.  Jrcine,  9  Wallace  (U.  S.  Supr.  Ct),  617. 

An  infant's  deed  is  voidable  only.  Dolph  v.  Hand,  156  Pennsylvania  State, 
91 ;  36  Am.  St.  Rep  25 ;  Logan  v.  Gardner,  136  Pennsylvania  State,  588 ;  20 
Am.  St.  Rep.  939;  Searcey  v.  Hunter,  81  Texas,  644;  26  Am.  St.  Rep.  837. 
The  different  views  are  discussed  by  Strong,  J.,  in  Irrine  v.  Ircine,  9  Wallace 
(U.  S.  Supr.  Ct.),  627.  See  Craig  v.  Van  Bebber,  100  Missouri,  584 ;  18  Am. 
St.  Rep.  569,  and  note,  573,  582.  But  his  deed  without  consideration  was 
held  void,  in  Swafford  v.  Ferguson,  3  Lea,  292 ;  31  Am.  Rep.  639 ;  Robinson 
V.  Coulter,  90  Tennessee,  705 ;  25  Am.  St.  Rep.  708 ;  Engelbert  v.  Pritcheft, 
supra. 

An  infant's  mortgage  with  a  power  of  sale  is  voidable  only.  Askey  v. 
Williams,  74  Texas,  294 ;  5  Lawj-ers'  Rep.  Annotated,  176 ;  Tucker  v.  More- 
land,  10  Peters  (U.  S.  Supr.  Ct.),  58.  So  of  his  bond  for  the  purchase  price  of 
land.    Smith  v.  Henkel,  81  Virginia,  524. 

But  an  infant's  power  of  attorney  to  sell  lands  is  absolutely  void.  Lawrence 
V.  McArter,  10  Ohio,  37 ;  Pyle  v.  Cravens,  4  Littell  (Kentucky),  18 ;  Fairbanks 
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V.  Snow,  145  Massachusetts,  153;  1  Am.  St.  Rep.  446 ;  Fonda  v.  Van  Homey 
15  Wendell  (New  York),  651 ;  30  Am.  Dec.  77  ;  Knox  v.  Flack,  22  Pennsyl- 
vania State,  337. 

The  principal  case  is  cited  in  Sehouler  on  Domestic  Relations,  p.  575,  and 
the  subject  is  there  fully  discussed,  the  author  coming  to  the  conclusion  that 
"  The  strong  tendency  of  the  modem  cases  is  to  regard  all  contracts  of  infants 
as  voidable  only,  and  thus  almost  to  obliterate  the  ancient  distinction  of  void 
and  voidable  contracts  altogether."     (P.  536.) 

In  Johnson  v.  Northwestern  ^c,  Ins.  Co.,  56  Minnesota,  365 ;  26  Lawyers*  Rep. 
Annotated,  187,  it  was  held  that  where  an  infant^  seventeen  years  old,  obtains 
a  policy  of  insurance,  upon  which  he  pays  the  premium,  and  makes  several 
semi-annual  payments  during  his  minority,  but  disaffirms  the  contract  imme- 
diately upon  his  becoming  of  full  age,  and  offers  to  surrender  the  policy  to 
the  insurance  company,  and  demands  the  return  of  the  money  so  paid, 
he  can,  in  case  of  refusal,  maintain  an  action  for  its  recovery.  The  Court 
said :  — 

^But  suppose  that  the  contract  is  free  from  all  elements  of  fraud,  unfair- 
ness, or  overreaching,  and  the  infant  has  enjoyed  the  benefits  of  it,  but  has 
spent  or  disposed  of  what  he  has  received,  or  the  benefits  received  are,  as  in 
this  case,  of  such  a  nature  that  they  cannot  be  restored.  Can  he  recover  back 
what  he  has  paid  ?  It  is  well  settled  in  England  that  he  cannot.  This  was 
held  in  the  leading  case  of  Holmes  v.  Blogg,  8  Taunt.  508,  approved  as  late  as 
1890,  in  Valentini  v.  Canali,  L.  R-,  24  Q.  B.  Div.  166.  Some  obiter  remarks  of 
the  Chief  Justice  in  Holmes  v.  Blogg,  to  the  effect  that  an  infant  could  never 
recover  back  money  voluntarily  paid,  were  too  broad,  and  have  often  been 
disapproved,  —  a  fact  which  has  sometimes  led  to  the  erroneous  impression 
that  the  case  itself  has  been  overruled.  Corpe  v.  Overton,  10  Bing.  252  (de- 
cided by  the  same  Court),  held  that  the  infant  might  recover  back  what  he 
had  voluntarily  paid,  but  on  the  ground  that  the  contract  in  that  case  remained 
wholly  executory  on  part  of  the  other  party,  and  hence  the  infant  had 
never  enjoyed  its  benefits.  In  Chitty  on  Contracts  (vol.  1,  p.  222),  the  law  is 
stated  in  accordance  with  the  decision  in  Holmes  v.  Blogg.  I^eake,  a  most 
accurate  writer,  in  his  work  on  Contracts  (page  553),  sums  up  the  law  to  the 
same  effect.  In  this  country,  Chancellor  Kent  (2  Kent  Com.  240),  and  Reeve 
in  his  work  on  Domestic  Relations  (chapters  2  and  3,  title,  *  Parent  and 
Child  *),  state  the  law  in  exact  accordance  with  what  we  may  term  the  *  Eng- 
lish rule.'  Parsons,  in  his  work  on  Contracts  (vol.  l,p.  322),  undoubtedly 
states  the  law  too  broadly,  in  omitting  the  qualification,  *  and  enjoys  the 
benefit  of  it.'  At  least  a  resi)ectable  minority  of  the  American  decisions  are 
in  full  accord  with  what  we  have  termed  the  *  English  rule.'  See,  among 
others,  Riley  v.  Mallory,  33  Conn.  206 ;  Adams  v.  Beall,  67  Md.  53 ;  Breed  v. 
Judd,  1  Gray,  455,  But  many —  perhaps  a  majority  —  of  the  American  de- 
cisions, apparently  thinking  that  the  English  rule  does  not  sufficiently  protect 
the  infant,  have  modified  it :  and  some  of  them  seem  to  have  wholly  repudi- 
ated it,  and  to  hold  that  although  the  contract  was  in  all  respects  fair  and 
reasonable,  and  the  infant  had  enjoyed  the  benefits  of  it,  yet  if  the  infant  had 
spent  or  parted  with  what  he  had  received,  or  if  the  benefits  of  it  were  of 
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such  a  nature  that  they  could  not  be  restored,  still  he  might  recover  back  what 
he  had  paid.  The  problem  with  the  Courts  seems  to  have  been,  on  the  one 
hand,  to  protect  the  infant  from  the  improvidence  incident  to  his  youth  and 
inexperience,  and  how,  on  the  other  hand,  to  compel  him  to  conform  to  the 
principles  of  common  honesty.  The  result  is  that  the  American  authorities  — 
at  least  the  latter  ones  —  have  fallen  into  such  a  condition  of  conflict  and  con- 
fusion that  it  is  difficult  to  draw  from  them  any  definite  or  uniform  rule.  The 
dissatisfaction  with  what  we  have  termed  the  '  English  rule '  seems  to  be 
generally  based  upon  the  idea  that  the  Courts  would  not  grant  an  infant 
relief,  on  the  ground  of  fraud  or  undue  influence,  except  where  they  would 
grant  it  to  an  adult  on  the  same  grounds,  and  then  only  on  the  same  condi- 
tions. Many  of  the  cases,  we  admit,  would  seem  to  support  this  idea.  If 
such  were  the  law,  it  is  obvious  that  there  would  be  many  cases  where  it 
would  furnish  no  adequate  protection  to  the  infant.  .  .  .  But  if  the  con- 
tract was  free  from  any  fraud  or  bad  faith,  and  otherwise  reasonable,  except 
that  the  price  paid  by  the  infant  was  in  excess  of  the  value  of  what  he 
received,  his  recovery  should  be  limited  to  the  difference  between  w  hat  he 
paid  and  what  he  received.  Such  cases  as  Medhnry  v.  Watrous,  7  Hill,  110; 
Sparman  v.  Keim,  83  N.  Y.  245 ;  and  Heath  v.  Stevens^  48  N.  H.  251,  really 
proceed  upon  this  principle,  although  they  may  not  distinctly  anndunce  it. 
The  objections  to  this  rule  are,  in  our  opinion,  largely  imaginary,  for  we  are 
confident  that  in  practice  it  can  and  will  be  applied  by  Courts  and  juries  so 
as  to  work  out  substantial  justice." 

To  this  last  line  of  cases  may  be  added  Spicer  v.  Early  41  Mich.  191 ;  32  Am. 
Rep.  152. 

No.  5.  — PIKE  V.  FITZGIBBON. 

MARTIN  V.  FITZGIBBON. 

(c.  A.  1881.) 

RULE. 

Bt  the  general  principles  of  equity  the  contract  of  a 
married  woman  could  only  be  made  effectual  to  bind  her 
separate  estate  as  to  which  she  was  not,  at  the  date  of 
the  contract,  restrained  from  anticipation. 

Pike  V.  Fitzgibbon. 
Martin  v.  Fitcgibbon. 

17  Ch.  D.  4,54-467  (8.  c.  50  L.  J.  Ch.  394;  44  L.  T.  562;  29  W.  R.  551.) 

Contract  of  Mairied  Woman.  —  Separate  Estate. — Restraint  ofi  Anticipation. 
[454]      Heldy  by  Malins,  V.  C,  that  the  general  engagements  of  a  married 
woman  entitled  to  separate  estate  will  be  enforced  by  a  Coui-t  of  Equity 
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against  such  separate  estate  as  she  has  at  the  time  when  judgment  is  given, 
including  (if  her  husband  be  then  dead)  estate  limited  to  her  separate  use 
without  power  of  anticipation. 

Held,  on  appeal,  that  they  can  be  enforced  only  against  so  much  of  the 
separate  estate  to  which  she  was  entitled  free  from  any  restraint  on  antici- 
pation, at  the  time  when  the  engagements  were  entered  into,  as  remains  at 
the  time  when  judgment  is  given,  and  not  against  separate  estate  to  which 
she  became  entitled  after  the  time  of  the  engagements,  nor  against  separate 
estate  to  which  she  was  entitled  at  the  time  of  the  engagements  subject  to  a 
restraint  on  anticipation. 

The  action  of  Martin  v.  Fitzgibbon  was  commenced  shortly  after 
the  decision  of  Vice  Chancellor  Malins  in  Pike  v.  Fitzgibbon,  14  Ch. 
D.  837 ;  49  L.  J.  Ch.  493,  whereby  it  was  declared  that  such  of  the 
separate  property  of  Lady  Louisa  Fitzgibbon  as  was  immediately 
before  the  death  of  her  husband  on  the  3rd  of  January,  1880,  and 
was  at  the  date  of  this  judgment  vested  in  her,  or  in  any  other 
person  or  persons  in  trust  for  her,  including  any  separate  property 
as  to  which  during  coverture  she  was  restrained  from  anticipation, 
was  chargeable  with  the  amount  due  to  the  plaintiffs  under  the 
covenants  contained  in  certain  indentures  of  the  20th  of  January, 
1875,  and  the  17th  of  June,  1875,  respectively,  and  with  the  plain- 
tiflfs'  costs  of  the  action.  The  plaintiffs  in  Martin  v.  Fitzgibbon  were 
bankers  with  whom  Lady  Louisa  Eitzgibbon  had  kept  a  separate 
account  which  had  during  her  coverture  become  overdrawn.  This 
overdrawing,  as  the  plaintiffs  alleged,  had  been  allowed  on  the 
ground  that  Lady  Louisa  was  known  by  them  to  have  considerable 
estates  settled  to  her  separate  use,  and  had  agreed  to  repay  the  ad- 
vances out  of  her  separate  estate.  Mr.  Fitzgibbon,  the  husband  of 
Lady  Louisa,  died  on  the  3rd  of  January,  1880.  The  main  object 
of  the  action  was  to  attach  the  life  interest  of  Lady  Louisa 
Fitzgibbon  in  considerable  estates  devised  by  the  will  of  Earl 
Clare,  under  which  Lady  Louisa,  in  1873,  became  equitable  tenant 
for  life  in  possession  for  her  separate  use,  with  a  restraint  on 
anticipation. 

The  action  of  Martin  v.  Fitzgibbon  was  heard  before  Vice- 
Chancellor  MiiLiNS  on   the  8th  of  February,  1881. 

Malins,  V.  C,  after  stating  the  facts  of  the  case,  [455] 
continued :  — 

When  I  gave  my  judgment  in  Pike  v.  Fitzgibbon,  14  Ch.  D.  837  ; 
49  L.  J.  Ch.  493, 1  considered  it  clearly  settled  that  the  separate 
property  of  a  married  woman  is  liable  for  her  general  engagements. 
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I  then  referred  to  the  judgments  of  the  Lords  Justices  in  Picard  v. 
Hi'iUy  L.  R,  5  Ch.  274,  and  to  the  decree  which  declared  that  the 
separate  property  of  Mrs.  Hine  vested  in  her,  or  in  any  other  per- 
son in  trust  for  her  at  the  date  of  the  decree,  was  chargeable  with 
the  payment  of  the  sums  which  she  had  contracted  to  pay.  That 
decree  is  directed,  not  to  the  property  which  she  had  at  the  time  of 
the  contract,  but  to  the  property  which  she  had  at  the  time  of  the 
decree,  and  I  followed  that  in  Pike  v.  Fitzgibbon.  I  hold  it  to  be 
clear  that  all  separate  property  which  she  has  at  the  time  of  the 
judgment,  whether  she  had  it  at  the  time  of  the  debt  being  con- 
tracted or  not,  is  liable  to  fulfil  her  general  engagements. 

A  distinction  was  attempted  to  be  drawn  in  Pike  v.  Fitzgibbon, 
and  was  more  strongly  urged  to-day,  between  property  which  was 
settled  to  her  separate  use  without  power  of  anticipation,  and 
property  as  to  which  there  was  no  restraint  on  anticipation.  I 
entertain  no  doubt  as  to  the  law  on  this  point.  The  lady  could 
not  during  coverture  bind  the  income  of  the  Irish  estates,  which 
were  settled  on  her  for  life  with  a  restraint  on  anticipation.  But 
she  was  entitled  to  property  for  her  separate  use,  and  therefore 
could  contract  debts.  What  is  the  consequence?  That  all  the 
property  which  she  has  when  the  judgment  is  given  is  liable  to  pay 
those  debts.  All  I  have  to  look  at  is  —  what  property  has  she 
now  ?  I  am  not  treating  the  income  of  the  Irish  estates  as  bound 
by  a  specific  engagement,  but  I  hold  that  this,  being  property 
which  she  is  now  at  liberty  to  dispose  of,  is  bound  by  her  general 
engagements  to  pay  her  debts  out  of  any  property  she  may  after- 
wards have. 

The  judgment  of  the  Vice-Chancellor  accordingly  de- 
[*  456]  clared  that  all  the  property  of  *  Lady  Louisa  then  vested 
in  her,  or  in  any  person  or  persons  in  trust  for  her,  and 
which  immediately  before  the  death  of  her  husband  stood  limited 
to  her  separate  use  during  coverture,  including  her  life  interest  in 
the  Irish  estates  devised  by  the  will  of  Earl  Clare,  was  chargeable 
with  the  payment  of  the  moneys  due  to  the  plaintiffs.  An  inquiry 
was  directed,  what  were  the  particulars  of  the  property  comprised 
in  or  subject  to  the  above  declaration,  and  a  receiver  was  appointed 
of  the  aforesaid  property,  including  any  portion  of  the  rents  and 
profits  of  the  Irish  estates  which  but  for  this  judgment  would 
be  payable  to  Lady  Louisa. 
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Lady  Louisa  Fitzgibboii  appealed  from  this  judgment  so  far  as 
it  affected  property  subject  to  a  restraint  on  anticipation.  She 
also  appealed  from  those  parts  of  the  judgment  in  Pike  v.  Fitzgibbon, 
by  which  it  was  declared  that  any  separate  property  as  to  which 
she  was  restrained  from  anticipation  was  chargeable  with  the 
amounts  due  to  the  plaintiffs  under  the  covenants  referred  to  in 
the  judgment,  and  the  consequential  directions. 

The  two  appeals  came  on  to  be  heard  together  on  the  [  457] 
25th  of  March,  1881. 

Glasse,  Q.  C,  Davey,  Q.  C,  and  Ingle  Joyce,  for  the  appellant :  — 

The  Vice  Chancellor  has  carried  the  doctrine  as  to  a  married 
woman's  engagements  further  than  it  has  ever  been  carried  be- 
fore. There  is  no  jurisdiction  to  attach  property  which  at  the 
time  of  the  engagement  was  subject  to  a  restraint  on  anticipation. 
An  express  assignment  of  it  would  be  clearly  void,  and  a  general 
engagement  cannot  be  put  on  a  higher  footing.  None  of  the 
authorities  support  the  decision.  Johnson  v.  Gallagher,  3 
D.  F.  &  J.  494;  30  L.  J.  Ch.  298 ;  Boberts  *  v.  Watkins,  46  [*  458] 
L.  J.  Q.  B.  552 ;  Be  Sykess  Trusts,  2  J.  &  H.  415.  A  mar- 
ried woman's  power  of  contracting  debts  to  be  paid  out  of  her  sepa- 
rate estate  only  extends  to  separate  estate  which  she  can  alienate. 
Owens  V.  Dickenson,  1  Cr.  &  Ph.  48.  The  decision  in  Atioood  v. 
Chichester,  3  Q.  B.  D.  722 ;  47  L.  J.  Q.  B.  300,  is  in  our  favour. 
There  is  no  authority  for  affecting  any  separate  estate  but  what  the 
married  woman  had  at  the  time  of  the  engagement. 

Higgins,  Q.  C,  and  Begg,  for  the  plaintiffs  in  Pike  v.  Fitzgibbon, 
and 

Kay,  Q.  C,  Higgms,  Q.  C,  and  T.  Stevens,  for  the  plaintiffs  in 
Martin  v.  Fitzgibbon :  — 

We  contend  that  under  the  general  engagements  of  a  married 
woman  all  property  which  is  separate  estate,  and  which  at  the 
date  of  the  judgment  is  free  from  any  restraint  on  anticipation, 
can  be  attached.  The  form  of  the  decree  in  Picard  v.  Hine,  L.  R, 
5  Ch.  274,  shows  this,  and  Davies  v.  Jenkins,  6  Ch.  D.  728  ;  46  L.  J. 
Ch.  761,  supports  that  view.  The  separate  estate  is  made  liable 
without  any  express  reference  being  made  to  it.  Mayd  v.  Field, 
3  Ch.  D.  587  ;  45  L.  J.  Ch.  699  ;  Collett  v.  Dickenson,  11  Ch.  D.  687  ; 
London  Chartered  Bank  of  Australia  v.  Lemprikre,  L.  E.,  4  P.  C. 
572  ;  42  L.  J.  Ch.  49 ;  Murray  v.  Barlee,  3  My.  &  K.  209 ;  3  L.  J. 
Ch.  184 ;  Morrell  v.  Cowan,  6  Ch.  D.  166 ;  7  Ch.  D.  151 ;  Olive  v. 
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Carew,  IJ.  &  H.  199 ;  28  L.  J.  Ch.  685.  There  is  then  no  reason 
why  the  claim  should  be  confined  to  separate  estate  which  the 
married  woman  has  at  the  time  of  the  engagement.  A  Court  of 
Equity  treats  a  married  woman  as  capable  of  contracting  debts ;  it 
does  not  make  them  a  charge  on  her  separate  property,  but  gives 
execution  against  it.  She  is  treated  as  a  feme  sole  in  respect  of  sepa- 
rate estate.  Hulme  v.  Tenant^  1  Bro.  C.  C.  15  ;  Johnson  v.  Gallagher, 
3  D.  F.  &  J.  494,  516 ;  30  L.  J.  Ch.  298.  If  the  engagements  are 
only  enforceable  against  separate  estate  which  she  had  when  they 
were  entered  into,  inextricable  confusion  would  result.  Some  of 
her  engagements  would  be  enforceable  only  against  one 
[*  459]  part  of  her  estate  and  others  against  *  another  part,  and  it 
would  be  necessary  to  arrange  the  creditors  in  classes.  A 
married  woman  can  assign  her  separate  property  so  as  to  defeat 
her  creditors,  and  it  is  only  reasonable  that  the  creditors  should 
have  the  benefit  of  attaching  whatever  property  she  has  when  they 
come  to  enforce  their  demands.  Property  subject  to  a  restraint  on 
anticipation  still  is  separate  property;  the  married  woman  has  then 
power  to  contract  debts,  and  when  the  restraint  is  removed  the 
debts  may  be  enforced  against  it.  The  decision  of  the  Vice  Chan- 
cellor has  been  followed  in  Flower  v.  Buller,  15  Ch.  D.  665  ;  49  L. 
J.  Ch.  784.  Ood/rei/  v.  Harben,  13  Ch.  D.  216  ;  49  L.  J.  Ch.  3,  is  a 
strong  authority  for  the  extended  view  of  the  effect  of  the  general 
engagements  of  a  married  woman.  In  Roberts  v.  Wathins,  and  Re 
Sykes's  Trusts^  the  married  woman  had  not  any  separate  estate 
except  what  was  subject  to  a  restraint  on  anticipation. 

\yaughan  v.  Vanderstegen,  2  Drew.  165;  23  L.  J.  Ch.  793; 
London  and  Provincial  Bank  v.  Bogle,  7  Ch.  D.  773 ;  and  Wright 
V.  Chard,  4  Drew.  673;  1  De  G.  F.  &  J.  567;  29  L  J.  Ch.  415, 
were  also  referred  to.] 

W.  Barber,  and  Beddall,  for  trustees. 

James,  L  J.  :  — 

In  this  case,  had  it  not  been  for  the  elaborate  judgment  of  the 
Vice  Chancellor  and  the  very  elaborate  and  ingenious  arguments 
which  have  been  for  so  many  hours  addressed  to  us,  I  should  have 
thought  that  the  question  was  absolutely  free  from  doubt,  and 
incapable  of  efiectual  argument  in  respect  of  that  which  is  the 
real  and  substantial  matter  of  the  appeal,  that  is,  as  to  whether 
there  can  be  any  charge  against  the  estates  of  which  the  lady 
was  tenant  for  life,  with  a  restraint  upon  anticipation.     Twist  it 
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in  any  way  you  like  the  conclusion  which  the  Vice  Chancellor 
arrived  at,  and  which  we  are  asked  to  arrive  at,  is  that  a  married 
woman  restrained  from  anticipation  can  anticipate.  That  is  the 
result,  if  it  is  put  into  plain  English,  because  whether  it  is  done 
by  deed  or  by  letter,  or  by  the  creation  of  a  debt  which  in  the 
result  operates  to  charge  the  property,  it  is  an  anticipa- 
tion of  the  *  property,  by  which  the  lady  deprives  herself  [*  460] 
of  something  which  she  otherwise  would  receive.  That 
this  is  anticipating  her  future  income  would  seem  to  me  to  be 
too  plain  a  proposition  to  be  seriously  contested.  Another  point 
also  has  been  raised,  of  which  we  must  dispose,  and  which  has 
arisen,  as  it  seems  to  me,  from  a  misapprehension  of  some  of  the 
cases.  It  is  said  that  a  married  woman  having  separate  estate 
has  not  merely  a  power  of  contracting  a  debt  to  be  paid  out  of 
that  separate  estate,  but,  having  a  separate  estate,  has  acquired  a 
sort  of  equitable  status  of  capacity  to  contract  debts,  not  in  respect 
only  of  that  separate  estate,  but  in  respect  of  any  separate  estate 
which  she  may  thereafter  in  any  way  acquire.  It  is  contended 
that  because  equity  enables  her,  having  estate  settled  to  her 
separate  use,  to  charge  that  estate  and  to  contract  debts  payable 
out  of  it,  therefore  she  is  released  altogether  in  the  contemplation 
of  equity  from  the  disability  of  coverture,  and  is  enabled  in  a 
Court  of  Equity  to  contract  debts  to  be  paid  and  satisfied  out  of 
any  estate  settled  to  her  separate  use  which  she  may  afterwards 
acquire,  or,  to  carry  the  argument  to  its  logical  consequences,  out 
of  any  property  which  may  afterwards  come  to  her.  In  my 
opinion  there  is  no  authority  for  that  contention,  which  appears 
to  arise  entirely  from  a  misapprehension  of  the  case  of  Picard  v. 
HinCy  and  one  or  two  other  cases  which  follow  it,  in  which  this 
point  was  never  suggested.  The  language  of  the  decree  in  Picard 
V.  Hine,  which  gave  the  plaintiff  a  charge  upon  the  separate  estate 
remaining,  was  intended  to  give  effect  to  the  rule  that  the  creditor 
had  a  claim  against  the  estate,  but  not  a  charge  upon  it  so  as  to 
prevent  the  operation  of  an  intermediate  alienation,  and  therefore 
the  inquiry  was  directed  what  separate  estate  remained,  meaning 
only  what  part  remained  of  that  separate  estate  in  respect  of 
which  the  married  woman  had  at  the  time  of  contracting  the 
debt  a  jus  dtsponendi.  That  is  evidently  what  was  before  the 
Court,  no  such  point  having  been  suggested  as  that  she  had 
acquired  the  general  power  of  contracting  debts  to  be  paid  out  of 
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any  separate  estate  she  might  afterwards  acquire.  The  miscon- 
ception has  arisen  from  not  attending  to  what  were  the  facts  of 
the  cases  in  which  that  inquiry  was  directed.  I  desire 
[*  461]  to  have  *  it  distinctly  understood  as  my  opinion,  and  the 
opinion  of  my  colleagues,  and  therefore  as  the  decision  of 
this  Court,  that  in  any  future  case  the  proper  inquiry  to  be 
inserted  is  what  was  the  separate  estate  which  the  married 
woman  had  at  the  time  of  contracting  the  debt  or  engagement, 
and  whether  that  separate  estate  or  any  part  of  it  stiy  remains 
capable  of  being  reached  by  the  judgment  and  execution  of  the 
Court.  That  is  all  that  the  Court  can  apply  in  payment  of  the 
debt  The  decision  in  Johnson  v.  Oallagher  was  that  the  debt 
of  the  married  woman,  although  she  had  separate  estate,  did  not 
prevent  her  disposing  of  that  separate  estate  any  more  than  the 
contracting  a  debt  prevents  a  man  from  disposing  of  any  part  of 
his  estate. 

I  am  of  opinion  that  the  decree  in  Pike  v.  Fitzgihhon,  must  be 
varied  by  substituting  in  the  declaration  the  word  "  excluding  " 
for  "  including  "  befoYe  the  words  "  any  separate  property. "  It  is 
stated  that  the  appellant  has  not  since  the  date  of  her  engage- 
ments acquired  any  property  settled  to  her  separate  use  without  a 
restraint  on  anticipation,  and  she  therefore  has  not  by  her  appeal 
asked  to  vary  the  judgment  as  regards  subsequently  acquired 
property.  It  is,  therefore,  suflBcient  to  state  as  a  warning  in  any 
future  case  that  the  only  separate  property  which  can  be  reached 
is  the  separate  property,  or  the  residue  of  the  separate  property, 
that  a  married  woman  had  at  the  time  of  contracting  the  engage- 
ments which  it  is  sought  to  enforce. 

Brett,  L  J.  :- 

I  am  of  the  same  opinion,  and  I  think  it  right  to  state  with 
deference  he  reasons  which  have  led  me  to  that  conclusion.  At 
common  law,  for  reasons  of  high  social  policy,  a  married  woman 
is  not  allowed  to  make  any  contract  binding  upon  herself  or  upon 
any  property  of  hers ;  in  fact,  the  common  law  did  not  recognise 
that  she  had  any  property  or  could  do  any  act  binding  herself. 
It  seems  to  me,  after  having  read  the  cases  referred  to  and  listened 
to  the  arguments,  that  it  is  not  true  to  say  that  equity  has  recog- 
nised or  invented  a  status  of  a  married  woman  to  make  con- 
tracts ;  neither  does  it  seem  to  me  that  equity  has  ever 
[*462]  said  *that  what  is  now  called  a  contract  is  a  binding 
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contract  upon  a  married  woman.  What  equity  seems  to  me  to 
have  done  is  this,  it  has  recognised  a  settlement  as  putting  a 
married  woman  into  the  position  of  having  what  is  called  a 
separate  estate,  and  has  attached  certain  liabilities  not  to  her  but 
to  that  estate.  The  decisions  appear  to  me  to  come  to  this,  that 
certain  promises  (I  use  the  word  **  promises  "  in  order  to  show 
that  in  my  opinion  they  are  not  contracts)  made  by  a  married 
woman,  and  acted  upon  by  the  persons  to  whom  they  are  made 
on  the  faith  of  the  fact  known  to  them  of  her  being  possessed  at 
the  time  of  a  separate  estate,  will  be  enforced  against  such 
separate  estate  as  she  was  possessed  of  at  that  time,  or  so  much 
of  it  as  remains  at  the  time  of  judgment  recovered  whether  such 
judgment  be  recovered  during  or  after  the  cessation  of  the  cover- 
ture. That  proposition  so  stated  does  not  apply  to  separate  estate 
coming  into  existence  after  the  promise  which  it  is  sought  to 
enforce.  It  was  contended  by  Mr.  Higgins  that  if  the  law  as  it 
exists  up  to  this  time  does  not  affect  separate  estate  coming  into 
existence  after  the  promise,  the  Court  ought  now  to  hold  that  it 
does,  and  so  to  make  new  law.  That  is  a  proposition  to  which 
I  have  the  strongest  objection.  It  seems  to  me  that  the  days 
are  at  an  end  when  any  Court  in  this  country  ought  inten- 
tionally to  make  new  judicial  legislation.  The  decisions  which 
seem  to  me  to  support  the  proposition  which  I  have  stated  do 
not  apply  to  any  other  estate  than  that  which  is  described  in 
that  proposition.  I  therefore  venture  to  differ  from  so  much  of 
the  judgment  of  the  Vice  Chancellor  as  says  that  the  proposition 
applies  to  separate  property  coming  into  existence  after  the  time 
of  the  engagement,  even  though  it  be  not  subject  to  a  restraint 
on  alienation.  It  seems  to  me  that  the  after-acquired  property 
is  a  different  estate  from  the  other,  and  no  decision  of  Courts  of 
Equity  has  ever  held  that  the  doctrine  which  is  applicable  to  the 
one  estate  should  be  applied  to  the  other,  and  I  should  decline, 
unless  obliged,  to  go  further  in  that  direction.  Moreover,  it 
seems  to  me  that  even  if  we  could  go  further,  the  terms  of  this 
new  estate,  where  there  is  no  power  of  anticipation,  would  take 
that  estate  out  of  the  principle  applicable  to  the  other,  and  that 
to  hold  that  such  an  estate  is  subject  to  these  liabilities  would 
be  in  fact  to  strike  out  the  words  "  without  power  of 
anticipation. "  The  *  cases  of  Roberts  v.  Wathins  and  Re  [*  463] 
Sykes's  Trusts  are  adverse  to  the  case  of  the  plaintiffs,  and 
with  those  decisions  I  entirely  agree. 
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Cotton,  L.  J.  :  — 

In  this  case  the  Vice  Chancellor  directed  an  inquiry  as  to 
property  held  to  the  separate  use  of  the  lady,  whether  she  was 
entitled  to  it  at  the  time  the  contracts  relied  on  by  the  plaintiffs 
were  entered  into  or  not,  including  property  which  was  settled 
to  her  separate  use  without  power  of  anticipation.  The  only 
part  of  the  decree  against  which  there  is  an  appeal  is  that  part 
of  the  decree  which  gives  the  plaintifls  a  right  to  have  their 
debts  paid  out  of  that  portion  of  the  separate  estate  as  to  which 
there  is  a  restraint  on  anticipation.  It  is  unnecessary  to  correct 
the  form  of  the  decree  as  regards  the  other  part,  but  we  must 
decide  the  question  involved  in  it,  as  it  has  a  material  bearing 
on  the  principle  of  the  other  part  of  the  judgment,  against  which 
there  is  an  appeal.  It  would  be  most  strange,  if,  as  regards  the 
property  as  to  which  there  was  a  restraint  on  anticipation,  the 
plaintiffs  could  prevail.  Their  contention  must  amount  to  this, 
that  the  married  woman  under  the  trusts  of  the  will  was  pre- 
vented only  from  doing  any  act  which  would  prevent  her  from 
enjoying  during  the  coverture  the  income  of  this  property,  and 
that  she  could  do  acts  even  during  coverture  which  might  inter- 
cept the  income  of  the  property  after  the  death  of  her  husband. 
The  express  terms  of  the  trust  are  that  she  shall  have  no  power 
while  under  coverture  to  dispose  of  the  property  by  way  of  antici- 
pation ;  would  not  a  disposition  to  take  effect  after  the  death  of 
her  husband  be  an  anticipation  just  as  much  as  if  it  was  to  take 
place  in  the  year  after  that  in  which  the  disposition  was  made  ? 
It  is  almost  a  reductio  ad  dbsurdum  to  say  that  although  she 
could  not  anticipate  by  an  express  charge  on  the  property,  yet 
she  could  dispose  of  it  by  way  of  anticipation  by  contracting 
during  the  coverture  a  debt  not  directly  charging  the  property 
but  giving  the  plaintiffs  a  right  to  claim  it.  I  think  that  the 
ingenious  and  able  argument  on  the  part  of  the  plaintiffs  has 
proceeded  on  one  or  two  fallacies  in  the  use  of  language.  As  I 
understand  their  argument  it  is  this,  that  a  Court  of 
[*  464]  Equity  *  deals  with  a  married  woman  who  has  separate 
estate  as  if  she  were  a  feme  sole.  Now,  is  that  correct  ? 
First  of  all,  there  is  one  clear  and  absolute  distinction.  Can  a 
feme  sole,  or  can  a  man,  be  restrained  from  anticipating,  or  dis- 
posing by  way  of  anticipation,  of  any  property  to  which  she  or 
he  is  entitled  ?    No.    A  married  woman  under  coverture  can ;  but 
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how  and  why  ?  Simply  as  regards  property  settled  to  her  sepa- 
rate use,  and  because  equity  can  modify  the  incidents  of  separate 
estate,  which  is  the  creation  of  equity,  and  thus  the  position  of 
a  married  woman  having  separate  property  differs  materially  from 
that  of  a  femt  sole.  Is  it  true  that  she  is  regarded  in  equity  as 
a  feme  sole  f  She  is  regarded  as  a  feme  sole  to  a  certain  extent, 
but  not  as  a  feme  sole  absolutely,  and  there  is  the  fallacy.  She, 
in  my  opinion,  is  regarded  as  a  feme  sole  only  as  regards  property 
which,  under  the  trust,  she  is  entitled  to  deal  with  as  if  she  were 
a  fem^  sole,  but  as  regards  property  which  she  is  restrained  from 
anticipating,  she  is  not,  as  regards  persons  other  than  her  hus- 
band, in  the  position  of  a  feme  sole.  As  regards  her  husband,  no 
doubt  she  is,  as  regards  property  settled  to  her  separate  use 
(whether  there  is  a  restraint  upon  anticipation  or  not),  treated 
as  a  feme  sole,  that  is  to  say,  she,  and  not  her  husband,  is  the 
person  who  alone  can  receive  and  give  a  discharge  for  the  money, 
and  her  husband  is  absolutely  excluded;  but  as  regards  the  out- 
side world  she  is  not  regarded  as  a  feme  sole  in  respect  of  property 
subject  to  a  restraint  upon  anticipation.  The  judgment  of  Lord 
Justice  Turner  in  Johnson  v.  Gallagher,  3  D.  F.  &  J.  494;  30 
L.  J.  Ch.  306,  shows  the  doctrine  and  principle  to  be,  that  as 
regards  property  settled  to  her  separate  use,  and  which  she  has 
the  power  of  dealing  with  as  a  feme  sole,  she  is  treated,  for  the 
purposes  of  assignment  or  for  the  purposes  of  her  general  engage- 
ments, as  if  she  were  a  feme  sole,  but  as  regards  that  property 
only.  His  Lordship  says,  3  D.  F.  &  J.  509 ;  30  L.  J.  Ch.  306 : 
"  Courts  of  Equity,  on  the  other  hand,  have  through  the  medium 
of  trusts,  created  for  married  women  rights  and  interests  in 
property,  both  real  and  personal,  separate  from  and  independent 
of  their  husbands.  To  the  extent  of  the  rights  and  interests  thus 
created,  whether  absolute  or  limited,  a  married  woman  has,  in 
Courts  of  Equity,  power  to  alienate,  to  contract,  and  to  enjoy,  in 
fact,  to  use  the  language  of  all  the  cases  from  the  earliest 
to  the  *  latest,  she  is  ^considered  in  a  Court  of  Equity  as  a  [*  465] 
fem£  sole  in  respect  of  property  thus  settled  or  secured  to 
her  separate  use. "  That  is  to  say,  as  regards  property  which, 
under  the  trusts,  she  can  dispose  of  and  alienate  she  is  considered 
as  a  fem^  sole.  That  must  of  necessity  mean  that  she  is  treated 
as  a  feme  sale  as  regards  that  property  as  to  which,  at  the  time  of 
entering  into  her  contracts,  she  is  so  circumstanced.     Looking  to 
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these  words  in  the  judgment,  which  clearly  apply  only  to  prop- 
erty as  to  which  there  is  no  restraint  on  anticipation,  and  look- 
ing at  the  terms  of  the  concluding  sentence,  it  does  not  mean 
that  a  married  woman  having  separate  estate  is  treated  as  a  feme 
sole,  but  only  that  she  is  treated  so  as  regards  her  power  of  deal- 
ing with  the  property  to  which  she  is  entitled  to  her  separate  use 
without  any  restraint  on  anticipation,  and  as  regards  the  conse- 
quences on  that  property  of  her  general  dealings  she  is  to  be 
considered  as  if  she  were  a  feme  sole.  That,  I  think,  gets  rid  of 
the  argument  of  the  plaintiffs,  for  if  a  married  woman  having 
separate  property  is  to  be  considered  as  a  feme  sole,  so  that  her 
engagements  can  be  made  available  not  only  as  against  the  sep- 
arate property  she  has  at  the  time  of  the  engagement  but  against 
that  which  she  has  at  the  time  when  the  judgment  is  sought  to 
be  enforced,  I  do  not  see  why,  after  the  determination  of  the 
coverture,  all  property  held  in  trust  for  her,  whether  settled  to 
her  separate  use  or  not,  should  not  be  made  available  in  a  Court 
of  Equity.  It  was  said  that  the  right  would  exist  only  as  against 
subsequently  acquired  separate  estate,  because  separate  estate  is 
a  creation  of  a  Court  of  Equity.  But  why  is  not  other  trust 
property,  when  she  is  discovert,  exactly  in  the  same  position  ? 
The  separate  estate  and  the  restraint  on  anticipation  no  doubt 
exist  during  discoverture  in  this  way,  that  upon  a  subsequent 
coverture  they  will  revive  and  be  operative,  but  at  the  time  the 
restraint  on  anticipation  is  inoperative  and  she  can  dispose  of  the 
property,  not  under  the  trusts  which  secure  it  to  her  separate 
use,  but  simply  because  she  is  a/em^  sole,  and  all  restraints  upon 
anticipation  or  alienation  are  bad.  If  the  contention  on  the 
other  side  is  to  prevail,  not  only  this  property  but  all  her  prop- 
erty, which  can  only  be  reached  by  the  aid  of  a  Court  of  Equity, 

ought  to  be  included  in  the  inquiry.     In  my  opinion  that 
[*  466]  fallacious  use  of  the  expression  that  a  married  *  woman 

having  separate  estate  is  regarded  as  a /erne  sole  has  given 
rise  to  a  great  part  of  the  argument  on  behalf  of  the  plaintiffs. 

Another  point  made  by  the  plaintiffs  is  that  here  is  an  equi- 
table execution  and  that  it  ought  to  apply  to  everything  which 
the  Court  of  Equity  can  reach  at  the  time.  The  answer  to  that 
is,  that  the  engagement  of  a  married  woman  is  one  which  a  Court 
of  Equity  treats  her  as  having  power  to  make  solely  as  against 
the  property  which  at  the  time  was  settled  to  her  separate  use 
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with  no  restraint  on  anticipation,  and  as  regards  any  property 
subsequently  coming  in,  although  it  might  be  reached  by  a  Court 
of  Equity  by  way  of  equitable  execution,  it  is  property  which,  at 
the  time  of  the  contract  in  question,  was  not  the  estate  of  the 
married  woman,  and  therefore  not  property  to  be  made  available 
in  a  Court  of  Equity  in  respect  of  an  engagement  which  as  against 
that  property  is  no  contract  at  all. 

As  regards  the  case  of  God/ret/  v.  Harhen  which  was  pressed 
upon  us,  that  to  some  extent  favours  the  contention  of  the  respon- 
dents. I  think  it  better  not  to  give  any  opinion  on  the  point 
there  decided,  as  it  may  come  to  the  Court  of  Appeal,  but  that 
case  went  very  much  further  than  the  case  it  was  supposed  to 
follow.  As  I  understand  that  case,  the  decision  was  that  the 
power  of  appointment  by  will  connected  with  the  separate  life 
estate,  when  exercised,  made  the  appointed  property  separate 
property.  In  the  case  of  the  London  Chartered  Bank  of  Australia 
V.  Lemprikre  there  was  power  to  appoint  by  deed  or  will,  which 
makes  a  great  difference  between  that  case  and  the  case  before 
Vice-Chancellor  Hall.  However,  I  express  no  opinion  upon 
that  case,  except  to  point  out  that  distinction,  leaving  the  case 
entirely  free  if  and  when  it  comes  before  the  Court  of  Appeal. 

James,  L  J.  :  — 

I  may  say,  as  regards  the  two  cases  of  Flower  v.  Buller,  15  Ch. 
D.  665 ;  49  L.  J.  Ch.  784,  and  Roherts  v.  Wathins,  that  in  the 
former  case  Mr.  Justice  Denman  must  be  understood  as 
merely  following  what  he  *  thought  was  the  decision  of  [*467] 
Vice-Chancellor  Malins,  and  the  judgment  of  Lord  Justice 
Lush  in  the  latter  case  seems  to  me  from  beginning  to  end  to  be 
expressed  with  absolute  accuracy. 

ENGLISH  NOTES. 

At  common  law  a  married  woman  could  neither  hold  property  nor 
bind  herself  by  contract.  The  creation  of  a  separate  estate  by  the 
Court  of  Cliancery  was  logically  accompanied  by  a  contractual  capacity, 
but  only  a  capacity  suh  modo^  and  limited  in  its  effect  to  binding  her 
separate  estate  if  she  contracted  with  that  intention.  The  Married 
Woman's  Property  Act,  1882,  which  repealed  the  Acts  of  1870  and 
1874,  enacted :  —  Sect  1.  (1)  That  a  married  woman  shall  be  capable  of 
acquiring,  holding,  and  disposing,  by  will  or  otherwise,  of  any  real  or 
personal  property,  as  her  separate  property,  in  the  same  manner  as  if  she 
were  ay*em«  soley  without  the  intervention  of  a  trastee;  (2)  She  may  con- 
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tract  with  respect  to  and  render  herself  liable  to  the  extent  of  her  sepa- 
rate property.  (3)  Every  contract  entered  into  by  a  married  woman 
shall  be  deemed  to  be  a  contract  entered  into  by  her  with  respect  to 
and  to  bind  her  separate  property,  unless  the  contrary  be  shown. 
(4)  Every  such  contract  shall  bind  not  only  the  separate  property 
which  she  is  possessed  of  or  entitled  to  at  the  date  of  tlie  contract,  but 
also  all  separate  property  which  she  may  thereafter  acquire.  (5)  A 
married  woman  trading  apart  from  her  husband  may  be  made  a  bank- 
rupt in  respect  of  this  separate  property.  (She  cannot  be  imprisoned 
under  the  Debtor's  Act,  1860.) 

Section  2  defines  separate  property  as  "all  real  and  personal  prop- 
erty which  shall  belong  to  her  at  the  time  of  the  marriage,  or  shall  be 
acquired  by  or  devolve  upon  her  after  marriage,  including  any  wages, 
earnings,  money,  and  property  gained  or  acquired  by  her  in  any  employ- 
ment, trade,  or  occupation  in  which  she  is  engaged  or  which  she  car- 
ries on  separately  from  the  husband,  or  by  the  exercise  of  any  literary, 
artistic,  or  scientific  skill.'' 

By  sect.  3,  a  loan  by  the  wife  to  her  husband  is,  in  the  case  of  the 
latter's  bankruptcy,  to  rank  after  all  his  other  creditors  for  valuable 
consideration  have  been  satisfied. 

By  sect.  4,  property  over  which  she  exercises  a  general  power  of  ap- 
pointment is  rendered  liable  for  her  debts,  &c. 

By  act  5,  if  married  before  January  1,  1883,  property  to  which  title 
accrued  after  that  date  is  her  separate  property.  See  sections  6,  7,  8, 
9,  and  10  as  to  the  further  meaning  of  separate  property. 

By  sect.  11,  a  married  woman  may  insure  her  life  or  the  life  of  her 
husband  for  her  benefit,  a  policy  of  life  assurance  expressed  to  be  for 
the  benefit  of  wife  and  children,  or  of  husband  and  children,  creates  a 
trust  in  favour  of  the  objects  named. 

Sect.  12  provides  remedies  for  protection  of  her  property  and  person 
against  her  husband  as  well  as  strangers.  The  remedy  may  be  civil  or 
crim.nal,  but  she  cannot  sue  her  husband  for  a  tort. 

Sect.  13.  Her  separate  property  is  chargeable  for  ante-nnptial  debts; 
as  between  her  and  her  husband,  such  property  shall  be  deemed  to  be 
primarily  liable  for  such  debts,  &c. 

Sect.  14.  A  husband  is  liable  for  ante-nnptial  debts  to  the  extent  of 
property  acquired  by  him  in  right  of  his  wife. 

Sect.  15.  He  may  be  sued  jointly  with  his  wife  for  such  ante-nnptial 
debts;  if  in  any  such  action  or  in  any  action  against  the  husband  alone, 
it  is  not  found  that  the  husband  is  liable  in  respect  of  property  of  the 
wife  so  acquired  by  him,  he  shall  have  judgment  for  costs  of  defence; 
if  he  is  liable,  the  judgment  to  the  extent  of  his  liability  shall  be  joint 
against  him  and  the  separate  estate;  and  as  to  the  residue,  the  judgment 
shall  be  a  separate  judgment  against  the  separate  estate. 
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Sect.  19.  Property  settled  and  property  subject  to  restraint  on  an- 
ticipation are  not  affected;  but  a  woman's  own  property  settled  subject 
to  restraint  will  not  be  protected  against  ante-nuptial  debts. 

Amongst  the  many  decisions  on  this  Statute,  the  following  are  the 
most  important  in  connection  with  the  subject  in  hand:  A  married 
woman  must  have  had  some  separate  property  at  the  date  of  the  con- 
tract; if  that  were  not  the  case,  her  future  acquired  property  could  not, 
under  the  Act  of  1862,  have  been  charged.  Fallisery,  Guriiey  (1887), 
19  Q.  B.  D.  619,  m  L.  J.  Q.  B.  546,  35  W.  R.  760;  Eoerett  v.  Paxton 
(1891),  65  L.  T.  383,  and  Stogdon  v.  Lee  (1891),  1  Q.  B.  661,  60  L. 
J.  Q.  B.  669,  64  L.  T.  494,  39  W.  E.  467.  Mere  possession  of  three 
or  four  pounds  did  not  enable  her  to  covenant  for  the  payment  of 
£400.  Braunstein  v.  Lewis  (1891),  65  L.  T.  449.  Nor  did  the 
possession  of  a  mere  contingent  interest  which  became  subsequently 
vested,  confer  contractual  capacity.  Ln,  re  Shakespear,  Deakin  v. 
Lakin  (1885),  30  Ch.  D.  169,  55  L.  J.  Ch.  44,  53  L.  T.  145,  33  W.  K. 
744.  Property,  the  title  to  which  accrued  before  the  Act,  does  not 
become  separate  property  by  falling  into  possession  after  the  Act. 
Reid  V.  RM  (1886),  31  Ch.  D.  402,  55  L.  J.  Ch.  294,  64  L.  T.  100, 
34  W.  R.  332.  Execution  can  be  issued  only  against  property  free 
from  restraint  on  anticipation.  Draycott  v.  Hannson  (1886),  17 
Q.  B.  D.  147,  34  W.  R.  546;  ScoU  v.  Morley  (1888),  20  Q.  B.  D.  120, 
57  L.  J.  Q.  B.  43,  57  L.  T.  919,  36  W.  R.  67.  It  was  assumed  that,  on 
the  termination  of  the  coverture,  her  debts  contracted  during  the  cover- 
ture with  respect  to  her  separate  property  became  her  personal  debts. 
See  Harrison  v.  Harrison  (1888),  13  P.  D.  180,  58  L.  J.  P.  28,  60  L. 
T.  39,  36  W.  R.  748;  Leak  v.  Duffield  (1889),  24  Q.  B.  D.  98,  59  L.  J. 
Q.  B.  89,  38  VV.  R.  93.  If  not,  the  doctrine  of  the  principal  case  ap- 
plied, viz.,  that  the  creditor  had  to  proceed  against  property  (so  far  as 
it  could  be  identified)  which  was  her  separate  estate  during  the  cover- 
ture and  was  free  from  restraint  on  anticipation.  Pelton  v.  Harinson 
(1891),  2  Q.  B.  422,  60  L.  J.  Q.  B.  742,  65  L.  T.  514,  39  W.  R.  689. 

The  doctrine  of  the  principal  case  is,  to  a  certain  extent,  modified 
by  the  Married  Woman's  Property  Amendment  Act,  1893  (56  &  57 
Vict.  c.  63).  By  this  enactment,  possession  of  property  by  the  married 
woman  at  the  date  of  the  contract  is  not  necessary  in  order  to  render 
her  subsequently  acquired  property  liable.  The  Court  may  also  (in 
their  discretion)  order  payment  of  costs  of  an  action  instituted  by 
her  out  of  property  subject  to  restraint  on  anticipation.  On  the 
termination  of  coverture  the  married  woman  is  liable  for  debts  con- 
tracted during  the  coverture.  It  is  also  enacted  by  this  Act  (over- 
riding a  decision.  In  re  Price^  Stafford  v.  Stafford  (1885),  28  Ch.  D. 
709,  54  L.  J.  Ch,  509,  52  L.  T.  430,  33  W.  R.  20),  that  a  will  made 
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by  a  married  woman  will  pass  property  acquired  by  her  after  she  be- 
comes discovert,  without  the  necessity  of  re-execution. 

It  has  been  held  under  the  Act  of  1893  that  a  married  woman  can- 
not be  made  to  pay  the  costs  of  unsuccessful  interlocutory  proceedings 
taken  or  appeals  brought  by  her  in  an  action  in  whiph  she  is  defendant. 
Hood  BaiTs  v.  Cat?ieaH,  G.  A.  1894,  3  Ch.  376.  But  she  may  be  made 
to  pay  the  costs  of  a  counter  claim.  JHood  Barrs  v.  Cathcart  (No.  4), 
1895,  1  Q.  B.  873. 

AMERICAN  NOTES. 

The  principal  case  is  largely  cited  by  Pomeroy  and  Beach  in  their  treatises 
on  Equity  Jurisprudence.     The  rights  and  liabilities  of  married  women  have 
been  greatly  enlarged  by  legislation  in  this  country  during  the  last  half  cen- 
tury, and  the  laws  of  the  different  States  differ  very  essentially.    In  the  State 
of  New  York  the  wife  can  acquire  and  hold,  deal  with,  and  contract  in  respect 
to  property  precisely  as  if  single,  and  her  liability  corresponds.     Many  other 
States  do  not  go  to  the  same  extent.     Mr.  Pomeroy,  citing  the  principal  case 
(p.  1675,  note  1),  says :  "By  parity  of  reasoning,  in  those  States  where  the 
separate  estate  is  regarded  as  a  restraint  upon  alienation,  and  the  wife  can 
only  dispose  of  it  when  and  in  the  manner  affirmatively  permitted  by  the 
instrument  creating  it,  it  should  also  follow  that  her  separate  property  is  only 
liable  for  her  contracts  when  and  to  the  extent  as  affirmatively  provided  for 
in  such  instrument."     And  in  note  2:  '*  This  view  has  not  been  adopted  by 
some  of  the  American  Courts,  at  least  in  regard  to  the  liability  of  the  wife's 
legal  separate  estate  under  the  Statutes."  And  in  note  3 :  "  Since  the  modern 
decisions  that  the  wife  may  alien  her  separate  real  estate  by  an  informal 
instrument,  there  seems  to  be  no  reason  why  the  corpwt  of  the  land  held  to 
her  use  should  not  be  liable  to  be  taken  and  sold  under  a  decree  in  satisfaction 
of  all  her  engagements,  whenever  necessary.    The  early  English  rule,  as  given 
in  the  text,  is  followed  in  some  of  the  American  States,  especially  in  those 
which  treat  the  wife's  power  of  alienation  as  only  limited  and  partial.     In 
those  States  where  the  wife's  contracts  are  enforced  in  equity  against  her 
legal  statutory  separate  property,  land  which  she  thus  ov  ns  in  fee  is  generally 
liable  to  be  sold  under  the  decree,  and  the  proceeds  applied  in  satisfaction  of 
the  demands."    Mr.  Pomeroy  gives  an  elaborate  classification  of  the  States  in 
respect  to  their  present  rulings  upon  the  married  woman's  rights  and  liabili- 
ties.    The  subject  is  also  learnedly  discussed  in    a  note,  55  Am.  Dec.  599. 
There  can  be  no  doubt  that  where  the  statutes  allow  suits  against  a  married 
woman  as  if  she  were  single,  a  personal  judgment  against  her  is  valid.    La- 
baree  v.  Cdb^j  99  Massachusetts,  559 ;  Com  Ex,  Ins,  C&.  v.  Bahcocky  42  New 
York,  613 ;  1  Am.  Rep.  601 ;  Patrick  v.  Littell,  36  Ohio  State,  79 ;  WUson  v. 
Herberlj  41  New  Jersey  Law,  451.     And  such  judgment  may  be  enforced 
against  any  property  that  she  may  have.     An/irews  v.  MonUawx,  8  Hun  (New 
York  Supr.  Ct.),  65.     Even  against  property  acquired  after  judgment.     Van 
Metre  v.  Wolf.  27  Iowa,  341.  But  statutes  which  merely  authorize  her  to  make 
contracts  binding  her  separate  estate,  and  do  not  authorize  suits  by  or  against 
her  in  respect  thereto,  do  not  authorize  personal  judgments.  In  such  cases  the 
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only  remedy  is  in  rem  against  the  particular  separate  property.  Note  55  Am. 
Dec.  60a  Compare  Randall  v.  BourguardeZy  23  Florida,  264 ;  11  Am.  St.  Rep. 
379,  with  Shupp  v.  Hoffman,  72  Maryland,  359 ;  20  Am.  St.  Rep.  476 ;  Spencer 
V.  Parsons,  89  Kentucky,  577;  25  Am.  St.  Rep.  555;  Nave  t.  Adams^  107 
Missouri,  414;  28  Am.  St  Rep.  421. 


No.  6.— MOLTON  v.  CAMBOUX. 
(ex  oh.  1849.) 

RULE. 

A  CONTRACT  entered  into  by  a  person  of  unsound  mind, 
although  generally  voidable,  is  not  void. 

A  contract  entered  into  bond  fide  and  in  the  ordinary 
course  of  business  by  A.  who  is  of  unsound  mind  but  not 
known  by  the  other  contracting  party  (B.)  to  be  so,  cannot, 
after  being  executed,  be  avoided  on  the  ground  of  the  in- 
sanity in  an  action  by  A.  or  his  representatives  against  B. 

Xolton  and  Wife,  Administratrix  of  Thomas  Lee,  deceased,  v.  Camronz.^ 

4  Exch.  17-20  (s.  c.  18  L.  J.  Ex.  356). 

Contract,  —  Capacity,  —  Lunacy. 

A  Imiatic  purchased  certain  annuities  for  his  life,  of  a  society  which,  at 
the  time,  had  no  knowledge  of  his  unsoundness  of  mind,  the  transaction  being 
in  the  ordinary  course  of  life  assurance  business,  and  fair  and  bond  fide  on 
the  part  of  the  society.  Heldy  in  the  Exchequer  Chamber,  affirming  the  judg- 
ment of  the  Court  of  Exchequer,  that  after  the  death  of  the  lunatic,  his 
personal  representatives  could  not  recover  back  the  premiums  paid  for  the 
annuities. 

Assumpsit  by  the  plaintiff  and  wife,  in  right  of  his  wife  as  ad- 
ministratrix of  Thomas  Lee,  against  the  defendant  as  secretary 
of  the  Loan  Fund  Life  Assurance  Society  for  money  had  and 
received.     Plea  —  Non  assumpsit 

At  the  trial,  before  Pollock,  C.  B.,  at  the  London  sittings  after 
Michaelmas  Term,  1846,  the  jury  found  certain  facts,  and  returned 
a  verdict  for  the  plaintiff.  The  facts  were  afterwards  turned  into 
a  special  verdict.* 

1  Before  Patteson,  J.,  Coleridge,  J.,  Wiohtman,  J.,  Coltman,  J.,  Maule,  J.. 
Cresswell,  J.,  Erle,  J.,  and  Williams,  J. 
^  The  statement  of  the  case  is  here  taken  f lom  the  report  in  the  Law  JonmaL 
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The  action  was  brought  to  recover  from  the  assurance  society 
two  sums  of  £350  and  £5  6s.  2d.  which  had  been  paid  by  the  de- 
ceased, Thomas  Lee,  to  the  society  under  the  circumstances  herein- 
after mentioned.  On  the  29th  of  August,  1843,  the  said  Thomas 
Lee  made  proposals  to  the  National  Loan  Fund  Life  Assurance 
Society  for  the  purchase  of  two  annuities  upon  his  life ;  the  first 
was  for  an  annuity  of  £21  12s.  lOd.,  the  consideration  for  which 
was  the  payment  by  T.  Lee  to  the  society  of  £350 ;  the  other  was 
for  the  purchase  of  a  deferred  annuity  of  £30,  to  commence  on  his 
attaining  the  age  of  sixty  years,  namely  in  1864.  Both  these  pro- 
posals having  been  assented  to  and  accepted  by  the  society,  policies 
containing  these  terms  were  prepared  and  executed  by  the  society 
and  by  Thomas  Lee  on  the  same  day,  and  the  sums  of  £350  and 
£5  6s.  2d.  were  then  paid  to  the  society.  No  memorial  of  the  pro- 
posals, the  policies,  or  the  annuities  had  been  enrolled  in  Chancery. 
On  the  29th  of  August,  1843,  and  at  the  time  of  the  proposal  of  the 
acceptance  of  the  grant  of  the  annuities  and  the  payments  as  afore- 
said, Thomas  Lee  was  a  lunatic  and  of  unsound  mind,  so  as  to  be 
incapable  of  managing  his  affairs,  but  of  this  the  society  had 
not  at  that  time  any  knowledge.  The  purchases  of  the  annuities 
were  transactions  in  the  ordinary  course  of  the  affairs  of  human 
life,  and  the  grants  thereof  were  fair  transactions  and  of  good 
faith  on  the  part  of  the  society  and  in  the  ordinary  course  of  their 
business ;  and  T.  Lee  at  the  time  of  the  proposal,  &c.,  appeared  to 
the  society  to  be  of  sound,  although  he  was  in  fact  of  unsound, 
mind.  No  commission  of  lunacy  has  been  issued  against  T.  Lee, 
and  no  payment  has  been  made  by  the  society  on  account  of  the 
annuities,  although  they  have  been  ready  and  willing  to  pay  the 
sum  of  £21  10s.  as  one  year's  annuity,  payable  on  the  29th  of 
August,  1844. 

The  Court  of  Exchequer  gave  judgment  for  the  defendant,  upon 
which  judgment  a  writ  of  error  was  brought ;  and,  after  argument 

upon  the  writ  of  error,  the  Court  took  time  for  consideration. 
[18]    The  judgment  of  the  Court  was  now  (May  29)  delivered 
by- 

Patteson,  J.  This  was  an  action  for  money  had  and  received, 
by  the  administratrix  of  the  grantee  of  two  annuities,  against  the 
secretary  of  a  company  who  had  granted  them,  to  recover  back  the 
consideration  money. 

The  first  ground  was,  that  no  memorial  of  the  annuity  had  been 
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enrolled.  The  case  of  Davis  v.  Bryan,  6  B.  &  C.  651 ;  5  L.  J.  K. 
B.  237,  decided  that  it  was  the  duty  of  the  grantee  to  procure  the 
memorial,  and  that  be  cannot  take  advantage  of  his  own  neglect 
to  treat  the  grant  as  void.  The  same  doctrine  was  held  in  Cowper 
V.  Godmond,  9  Bing.  748  ;  2  L.  J.  (N.  S.)  C.  P.  162,  and  in  ChurchUl 
V.  Bertra7id,  3  Q.  B.  568 ;  11  L.  J.  (N.  S.)  Q.  B.  270,  though  the 
points  there  determined  were  not  precisely  the  same.  We  are 
asked,  sitting  in  a  Court  of  error,  to  review  those  cases,  but  we  are 
of  opinion  that  the  doctrine  laid  down  in  them  is  perfectly  correct, 
and  that  this  ground  of  error  entirely  fails. 

The  second  ground  was,  that  the  contracts  for  the  annuities 
were  void^  by  reason  of  the  grantee  not  being  of  sound  mind  and 
incapable  to  contract.  The  special  verdict  finds  "that,  at  the 
time  of  the  granting  of  the  annuities,  and  payment  of  the  consider- 
ation money,  he  was  a  lunatic,  and  of  unsound  mind,  so  as  to  be 
incompetent  to  manage  his  affairs ;  but  of  this  the  society  had  not 
at  the  time  any  knowledge  ;  That  the  purchasing  of  the  annuities 
was  in  the  ordinary  course  of  business  ;  that  they  were  fair 
*and  bondjlde  transactions ;  and  that  the  grantee  appeared  [*  19] 
to  the  society  to  be  of  sound  mind,  though  he  was  then  in 
fact  of  unsound  mind."  This  does  not  show  such  a  state  of  mind 
in  the  grantee  as  to  render  him  necessarily  incapable  of  knowing 
the  nature  of  his  act,  and  it  negatives  all  knowledge  by  the  society 
of  his  state  of  mind,  or  any  suspicion  whatever  of  fraud  or  unfair- 
ness of  any  kind. 

The  question,  therefore,  is  broadly  raised,  whether  the  mere  fact 
of  unsoundness  of  mind,  which  was  not  apparent,  is  sufficient  to 
vacate  a  fair  contract  executed  by  the  grantee,  by  payment  of  the 
consideration  money,  and  intended  bond  fide  to  be  executed  by  the 
grantor,  by  the  payment  of  the  annuity.  The  old  doctrine  was, 
that  a  man  could  not  set  up  his  own  lunacy,  though  such  as  that 
he  did  not  know  what  he  was  about  in  contracting ;  and  the  same 
doctrine  was  applied  to  drunkenness.  It  is  true  that  there  are 
some  exceptions  in  the  old  authorities,  and  the  doctrine  is  not  laid 
down  uniformly  with  perfect  distinctness ;  but  in  general,  it  was 
as  above  stated.  Modern  cases  have  qualified  it,  and  enabled  a 
man,  or  his  representatives,  to  show  that  he  was  so  lunatic,  or 
drunk,  as  not  to  know  what  he  was  about  when  he  made  the  prom- 
ise, or  sealed  an  instrument.  This  special  verdict  hardly  shows 
any  such  state  of  mind ;  but,  even  if  it  did,  the  modern  cases  show 
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that  when  that  state  of  mind  was  unknown  to  the  other  contracting 
party,  and  no  advantage  was  taken  of  the  lunatic,  the  defence  cannot 
prevail,  especially  where  the  contract  is  not  merely  executory,  but 
executed  in  the  whole  or  in  part ;  and  the  parties  cannot  be  restored 
altogether  to  their  original  position.  The  cases  which  are  apparently 
the  strongest  for  the  defendant  are  those  of  contracts  of  marriage 
decided  in  the  Ecclesiastical  Courts ;  but  all  those  cases  are  such 
that  the  other  contracting  party  must  have  known,  or  have  had 

the  greatest  reason  to  believe,  that  the  unsound  state  of 
[•  20]  mind  existed,  *  although  they  do  not  appear  to  have  been 

decided  on  that  precise  ground. 
The  authorities  on  the  subject  were  cited  at  the  bar  and  in  the 
judgment  of  the  Court  below,  so  fully,  that  it  is  not  necessary  for 
us  to  go  through  them.  We  are  of  opinion  that  they  fully  estab- 
lish the  limited  doctrine  above  mentioned ;  and  that  according  to 
the  facts  stated  in  this  special  verdict,  the  contract  in  question  was 
not  void  at  law,  so  as  to  enable  the  representatives  of  the  grantee 
to  maintain  this  action  for  money  had  and  received. 

Judgnuni  affirmed. 

ENGLISH  NOTES. 

The  contract  of  a  lunatic  came  up  again  in  The  Imperial  Loan  Com' 
pany  v.  Stone  (C.  A.  1892),  1  Q.  B.  599,  61  L.  J.  Q.  B.  449,  66  L.  T. 
5o6.  There  the  action  was  on  a  promissory  note  given  by  the  defendant 
as  surety.  The  defence  was  insanity  at  the  time  of  making  the  note. 
The  jury  found  the  insanity,  but  disagreed  as  to  the  knowledge  of  the 
plaintiff's  agent  of  the  state  of  the  defendant's  mind.  It  was  held  that 
the  verdict  was  not  a  verdict  in  £avour  of  the  defendant;  and  a  new 
trial  was  ordered. 

A  lunatic  is  liable,  as  on  an  implied  contract,  for  necessaries  sup- 
plied to  him  in  good  faith.  Bagster  v.  Earl  of  Portsmouth  (1826),  5 
B.  &  G  170,  2  C.  &  P.  178,  7  D.  &  K  614.  In  the  case  of  In  re 
Wearer  (1882),  21  Ch.  D.  615,  48  L.  T.  93,  31  W.  IL  224,  the  ques- 
tion was  raised,  but  not  decided,  whether  a  person  who  supplied  a  lunatic 
with  necessaries  knowing  him  to  be  a  lunatic  could  maintain  an  action 
as  on  an  implied  contract.  The  affirmative  of  this  question  is  supported 
by  the  case  of  In  re  Rhixfes.  Bhodes  v.  Bhodes  (C.  A.  1890),  44  Ch. 
D.  94,  59  L.  J.  Ch.  298,  62  L.  T.  342,  38  W.  R.  385. 

In  Manning  v.  Gill  (1872),  L.  R  13  Eq.  485.  41  L.  J.  Ch.  736,  a  vol- 
untary conveyance  of  property  made  by  an  insane  person  under  a  mis- 
apprehension that  conviction  for  felony  would  c&use  forfeiture,  was 
annulled. 
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Lunacy  (where  there  is  no  likelihood  of  recovery)  is  a  good  ground 
for  applying  to  the  Court  to  dissolve  a  partnership  either  at  the  in- 
stance of  a  partner,  Jones  v.  Lloyd  (1874),  L.  R.,  18  Eq.  265,  43  L. 
J,  Ch.  826,  or  of  the  lunatic,  Fisher  v.  Melles  (1890),  L.  R.,  18  Eq. 
268  n.  See  the  Partnership  Act  1890,  sect.  35,  and  Lunacy  Act  1890, 
sect.  119. 

Insanity  revokes  agency,  hut  third  parties  dealing  with  the  agent  in 
ignorance  of  the  principal's  insanity  can  maintain  an  action  on  the 
contract.  Drew  v.  Nunn  (1879),  4  Q.  B.  D.  661,  48  L.  J.  Q.  B.  591, 
40  L.  T.  671,  27  W.  R.  810.  A  hu«band  is  liable  for  necessaries  sup- 
plied to  his  wife  during  the  period  of  his  lunacy.  Bead  y.  Legard 
(1851),  6  Ex.  636,  20  L.  J.  Ex.  309;  the  presumption  does  not  extend 
beyond  necessaries  in  the  strict  sense;  and  does  not,  for  instance,  ex- 
tend to  expenses  such  as  for  repairs  to  his  house  or  property,  although 
they  are  necessary  for  maintaining  the  property.  Richardson  v.  Dubois 
(1870),  L.  R.,  5  Q.  B.  51,  39  L.  J.  Q.  B.  69,  21  L.  T.  635,  18  W.  R.  62. 

Partial  delusion  does  not  necessarily  amount  to  insanity,  unless  the 
Judge  or  jury  find  that  the  person  was  not  able  to  manage  the  affair  in 
hand.  JenHnj?  v.iJform  (1880),  14  Ch.D.  674,  42  L.T.  817.  There  a 
person  granted  the  lease  of  a  farm  under  a  delusion  that  it  was  impreg- 
nated with  sulphur.     The  lease  was  upheld. 

Contracts  of  drunken  persons  are,  like  those  of  lunatics,  voidable. 
Mathews  v.  Baxter  (1873),  L.  R.,  8  Ex.  132,  42  L.  J.  Ex.  73,  28  L.  T. 
169,  21  W.  R.  389. 

For  capacity  of  corporations  to  contract,  see  Ashburyj  &c.  Co.  v. 
Rlche,  No.  6  of  "  Agency,''  2  R.  C.  304  (L.  R.,  7  H.  L.  653,  44  L.  J. 
Ex.  185). 

AMERICAN  NOTES. 

It  is  believed  that  the  American  doctrine  is  in  harmony  with  that  of  the 
principal  case.  Mr.  Lawsou  states  the  American  doctrine  with  exactness,  citing 
the  principal  case,  as  follows :  **  It  seems  doubtful,  even  in  the  case  of  executory 
contracts,  whether  the  transaction  can  be  avoided  on  the  ground  of  lunacy  as 
against  a  contracting  party  who  had  no  reason  to  suppose  that  he  was  dealing 
with  an  insane  person.  But  it  may  be  safely  said  that  when  such  person  is  not  un- 
der a  conservator  or  guardian  duly  appointed  by  law,  and  is  apparently  of  sound 
mind,  and  the  other  contracting  party  has  no  reason  to  believe  otherwise,  the 
contract  cannot  be  avoided  if  it  is  fair,  and  has  been  so  far  performed  that  the 
other  party  cannot  be  restored  to  his  former  position."  Behrens  v.  McKenzie, 
23  Iowa,  333;  92  Am.  Dec.  428,  citing  the  principal  case ;  Rusk  v.  Fenton,  14  Bush 
(Kentucky),  490 ;  29  Am.  Rep.  413,  citing  the  principal  case ;  Sims  v.  McLure^ 
8  Richardson  Eq.  (So.  Car.),  286 ;  70  Am.  Dec.  196 ;  Eaiwi  v.  Eaton,  37  New 
Jersey  Law,  108 ;  18  Am.  Rep.  716,  citing  the  principal  case ;  ScarUon  v.  Cobb, 
85  Illinois,  296 ;  Bumham  v.  KidweU,  113  Illinois,  425 ;  Young  v.  Stevens,  48  New 
Hampshire,  133 ;  97  Am.  Dec.  593,  citing  the  principal  case ;  Lancaster  Bank 
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V.  Moore,  78  Pennsylvania  State,  407  ;  21  Am.  Rep.  24;  Lincoln  v.  Buckmas/er, 
82  Vermont,  658;  Fay  v.  Burdki,  81  Indiana,  433;  42  Am.  Rep.  142,  citing  the 
principal  case;  Carr  v.  HolUdayy  5  Iredell  Equity  (No.  Car.),  167 ;  Lantjley  v. 
Langley,  45  Arkansas,  392 ;  Cribben  v.  Maxwelly  34  Kansas,  8 ;  55  Am.  Rep. 
233 ;  MtU,  Ins.  Co.  v.  Hunt,79  New  York,  541,  citing  the  principal  case ;  Shoul- 
ters  V.  Allen,  51  Michigan,  531 ;  Miller  v.  Finley,  26  Michigan,  249 ;  12  Am. 
Rep.  306  ;  Hughes  v.  Jones,  116  New  York,  67 ;  15  Am.  St.  Rep.  386 ;  Pearson 
v.  Cox,  71  Texas,  246 ;  10  Am.  St.  Rep.  740 ;  Odom  v.  Riddick,  104  North  Caro- 
lina, 515;  17  Am.  St.  Rep.  686,  citing  the  principal  case.  In  a  note,  15  Am. 
Dec.  867,  the  editor  says :  "  It  is  generaUy  held  that  if  there  has  been  no 
unfairness  or  imposition,  or  undue  advantage  taken,  and  the  insanity  was  un- 
known to  the  other  party,  the  contract  will  only  be  avoided  upon  condition 
that  the  party  seeking  relief  will  do  complete  equity  by  restoring  what  he  has 
received,"  citing  the  principal  case,  and  Eaion  v.  Eaton,  37  New  Jersey  Law, 
108 ;  Lincoln  v.  Buckmaster,  32  Vermont,  659,  and  other  cases. 

In  Seaver  v.  PhelpsAl  Pickering  (Massachusetts),  304 ;  22  Am.  Dec.  872, 
the  contrary  was  held ;  but  Mr.  Lawson  says  this  case  "  is  not  law,  and  the 
rule  as  stated  in  the  text  is  sustained  by  a  gi*eat  majority  of  the  adjudica- 
tions, and  seems  to  be  as  well  settled  as  any  rule  of  law  can  be." 

A  few  cases  hold,  that  if  the  insane  person  got  no  benefit  the  contract  may 
not  be  enforced ;  and  if  executed,  he  may  recover  what  he  paid  or  parted  with, 
although  the  other  acted  innocently.  Van  Patton  v.  BeaU,  46  Iowa,  62 ;  North- 
western M.  F,  Ins.  Co.  V.  Blankenship,  94  Indiana,  535 ;  Lincoln  v.  Buckmaster, 
32  Vermont,  658. 

So  a  few  cases  hold  that  an  insane  person's  deed  is  absolutely  void.  Van 
Dusen  v.  Sweet,  51  New  York,  378;  Rogers  v.  Blackwell,  49  Michigan,  192; 
Rogers  v.  Walker,  6  Pennsylvania  State,  371 ;  47  Am.  Dec.  470;  Dexter  v.  Hall, 
15  Wallace  (U.  S.  Supr.  Ct),  9 ;  Somers  v.  Pumphrey,  24  Indiana,  231 ;  Farley 
V.  Parker,  6  Oregon,  105;  25  Am.  Rep.  504.  In  the  last  case  the  Court  said  : 
<<  The  fundamental  idea  of  a  contract  is  that  it  requires  the  assent  of  two 
minds ;  but  a  lunatic  or  a  person  non  compos  mentis  has  nothing  which  the  law 
recognizes  as  a  mind,  and  therefore  cannot  make  a  contract.'*  In  Dexter  v. 
Hall,  supra,  the  Court  said  :  "  Looking  at  the  subject  in  the  light  of  reason, 
it  is  difficult  to  perceive  how  one  incapable  of  understanding  and  acting  in  the 
ordinary  affairs  of  life  can  make  an  instrument  the  efficacy  of  which  consists 
in  the  fact  that  it  expresses  his  intention,  or  more  properly,  his  mental  con- 
clusions." In  Rogers  v.  Walker,  supra,  Gibson,  C.  J.,  said :  "  The  direction 
that  the  plaintiff  might,  by  her  committee,  recover  back  the  land  conveyed  by 
her  wht^ii  insane,  without  restoring  the  purchase-money  or  compensating  the 
defejulant  for  improvements,  was  entirely  proper."  Citing  Thompson  y.  Leach, 
2  Salk.  4*27-  In  Gibson  v.  Soper,  6  Gray  (Massachusetts),  279 ;  66  Am.  Dec. 
414,  the  Court  said  :  — 

"  The  pijsition  taken  by  the  tenant  is  that  the  grantor  or  his  guardian  or 
heirs  cannot  avoid  the  grant,  unless  he  or  they  place  the  grantee,  in  all  re- 
spects, in  the  condition  in  which  he  was  before  the  deed.  It  seems  to  us, 
upon  eart>ful  consideration,  that  such  is  not  the  rule  of  law ;  that  the  rastitu- 
tion  of  the  consideration  of  the  deed  or  purchase-money  is  not  a  condition 
prt cedent  to  the  recovery  of  the  land. 
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"  Upon  strict  principles  of  law  this  is  clear.  The  estate  is  shown  to  have 
been  in  the  demandant  within  the  twenty  years.  The  tenant  says  he  holds  a 
deed  from  the  demandant.  But  the  demandant  is  shown  to  have  been  incap- 
able of  making  a  valid  deed.  It  wants  the  consenting  mind.  The  tenant 
must  then  show  ratification,  —  ratification  by  some  act  of  the  grantor  upon 
his  restoration  to  sound  mind,  or  possibly  by  his  guardian.  But  the  grantor 
has  remained  insane  ever  since  the  deed,  as  incapable  of  confirming  as  of  mak- 
ing it.  The  guardian  has  done  nothing  to  ratify  or  confirm  the  grant.  The 
estate  is  still  in  the  demandant ;  for  if  it  has  passed,  it  has  passed  by  the  deed 
of  an  insane  man,  never  ratified  or  confirmed.  That,  in  law,  was  impossible. 
The  Courts  have  certainly  gone  far  enough  in  saying  such  an  instrument  was 
capable  of  being  ratified  or  affirmed  by  acts  in  pais.  They  have  never  said 
that  though  the  grantor  was  incapable  of  making  a  deed,  it  should  be  valid 
against  him,  however  insane,  unless  he  ascertained  what  was  the  consideration 
paid  to  him,  had  the  means  of  restoration,  and  offered  to  restore ;  and  all 
this  as  a  condition  precedent  to  the  recovery  of  that  which  he  never  had 
conveyed. 

<<  Ko  considerations  of  policy  or  equity  require  the  adoption  of  such  a  rule. 
To  say  that  an  insane  man,  before  he  can  avoid  a  voidable  deed,  must  put  the 
grantee  in  statu  quo^  would  be  to  say,  in  effect,  that  in  a  large  majority  of  cases 
his  deed  shall  not  be  avoided  at  all.  The  more  insane  the  grantor  was  when 
the  deed  was  made  the  less  likely  will  he  be  to  retain  tHe  fruits  of  his  bargain, 
so  as  to  be  able  to  make  restitution.  If  he  was  so  far  demented  as  not  to 
know  or  recoUect  what  the  bargain  was,  the  difficulty  will  be  still  greater. 

^  One  of  the  obvious  grounds  on  which  the  deed  of  an  insane  man  or  an 
infant  is  held  voidable  is  not  merely  the  incapacity  to  make  a  valid  sale,  but 
incapacity  prudently  to  manage  and  dispose  of  the  proceeds  of  the  sale.  And 
the  same  incapacity  which  made  the  deed  void  may  have  wasted  the  price,  and 
rendered  the  restoration  of  the  consideration  impossible.  For  example,  one 
buys  of  an  insane  man  his  farm ;  he  gives  a  note,  good  only  because  it  has  a 
good  indorser;  the  insane  grantor  omits  to  have  the  indorser  notified,  and 
loses  its  value.  Must  he,  before  he  can  recover  the  estate,  put  the  grantee  in 
stafu  quof 

''Upon  the  first  impression  it  may  seem  equitable  that  such  restoration 
should  be  made  before  the  insane  or  infant  grantor  should  recover  his  estate ; 
but  it  is  an  impression  which  a  little  reflection  removes.  The  law  makes  this 
very  incapacity  of  parties  their  shield.  In  their  weakness  they  find  protection. 
It  will  not  suffer  those  of  mature  age  and  sound  mind  to  profit  by  that  weak- 
ness. It  binds  the  strong  while  it  protects  the  weak.  It  holds  the  adult  to 
the  bargain  which  the  infant  may  avoid ;  the  sane  to  the  obligation  from 
which  the  insane  may  be  loosed.  It  does  not  mean  to  put  them  on  an  equality ; 
on  the  other  hand,  it  intends  that  he  who  deals  with  infants  or  insane  per- 
sons shall  do  it  at  his  peril.  Nor  is  there,  practically,  any  hardship  in  this  ; 
for  men  of  sound  minds  seldom  unwittingly  enter  into  contracts  with  infants 
or  insane  persons. 

<*  If  the  law  required  restitution  of  the  price  as  a  condition  precedent  to  the 
recovery  of  the  estate,  that  would  be  done  indirectly  which  the  law  does  not 
permit  to  be  done  directly ;  and  the  great  purpose  of  the  law,  in  avoiding  such 
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contracts,  the  protection  of  those  who  cannot  protect  themselves,  defeated. 
The  insane  grantor  could  not  avoid  the  deed  of  his  estate  because  the  same 
folly  which  induced  the  sale  had  wasted  the  proceeds,  the  result  against  which 
it  is  the  policy  of  the  law  to  guard. 

♦*  Whether  the  grantee,  whose  deed  is  avoided  on  this  ground,  may  recover 
back  the  price,  and  under  what  circumstances  and  to  what  extent,  presents 
a  quite  different  question  into  which  it  is  not  necessary  to  enter.  The  only 
question  before  us  is  whether  its  restoration  is  a  condition  precedent  to  the 
recovery  of  the  estate  in  a  writ  of  entry,  upon  proof  that  the  grantor  was 
insane  when  the  deed  was  made,  and  in  the  absence  of  all  evidence  of 
ratification  ? 

"  Doubtless,  if  the  grantor,  having  been  restored  to  sound  mind,  or  the 
infant  upon  coming  of  age,  still  retains  and  uses  the  consideration  of  the  deed 
without  offer  to  restore,  or  seeks  to  enforce  the  securities,  or  avails  himself  of 
the  contract  which  constituted  such  consideration,  such  conduct  may  furnish 
satisfactory,  and  it  may  be  conclusive,  evidence  of  a  ratification.  And  this  is 
the  extent,  we  think,  to  which  the  cases  have  gone,  upon  which  the  tenant 
specially  relies.  Allis  v.  Billings,  6  Met.  415 ;  89  Am.  Dec.  744,  and  Arnold  v. 
Richmond  Iron  Works,  1  Gray,  434." 

The  contrary  reasoning  is  well  expressed  in  Lancaster  Banky,  Moore,  supra: 
**  Insanity  is  one  of  the  most  mysterious  diseases  to  which  humanity  is  sub- 
ject. It  assumes  such  varied  forms  and  produces  such  opposite  effects  as 
frequently  to  baffle  the  ripest  professional  skill  and  the  keenest  observation. 
In  some  instances  it  affects  the  mind  only  in  its  relation  to  or  connection  with 
the  particular  subject,  leaving  it  sound  and  rational  upon  all  other  subjects. 
Many  insane  persons  drive  as  thrifty  a  bargain  as  the  shrewdest  business  man 
without  betraying  in  manner  or  conversation  the  faintest  trace  of  mental 
derangement.  It  would  be  an  unreasonable  and  unjust  rule  that  such  persons 
should  be  allowed  to  obtain  the  property  of  innocent  parties,  and  retain  both 
the  property  and  its  price." 

The  case  of  Van  Dusen  v.  Sweet,  supra,  is  distinguishable  by  the  fact,  that 
although  the  deed  was  executed  before  the  grantor  had  been  judicially  declared 
insane,  yet  the  inquisition  found  that  he  was  insane  when  it  was  executed. 
This  was  a  decision  by  the  Commission  of  Appeals,  and  is  of  less  authority 
than  one  by  the  Court  would  be. 

In  Odom  v.  Riddick,  supfa,  it  was  held  that  the  deed  of  a  lunatic  would  not 
be  set  aside,  even  if  the  grantee  knew  of  the  insanity,  provided  there  was  no 
fntud  nor  undue  influence,  a  fair  price  was  paid,  and  the  transaction  was  made 
undf>r  advice  of  the  grantor's  counsel 

In  the  late  case  of  Dewey  v.  Allgire,  37  Nebraska,  6 ;  40  Am.  St.  Rep.  468, 
founded  on  Gibson  v.  Soper,  supra,  it  was  held  that  the  deed  of  an  insane  per- 
son may  be  avoided  as  against  his  grantee  without  notice,  and  as  against  an 
innocent  purchaser  from  such  grantee  without  restitution  of  the  consideration 
paid  by  the  last  purchaser.  Reliance  is  also  placed  on  Crawford  v.  Scovell, 
nuprai  and  on  Hovey  v.  Hohson,  53  Maine,  451 ;  89  Am.  Dec.  705,  which  cites 
the  principal  case,  but  recognizes  the  difference  between  the  English  and  the 
American  doctrine,  and  also  cites  Chew  v.  Bank  of  Baltimore,  14  Maryland, 
318^  as  saying,  "  The  doctrine  in  this  coimtry  is  the  other  way,  and  as  we  think 
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is  sustained  by  better  reasoning  than  the  English  rule  as  announced  in  some 
of  their  decisions." 

The  principal  case  was  distinguished  in  Crawford  v.  Scovell^  04  Pennsylvania 
State,  48 ;  39  Am.  Rep.  766,  where  a  deed  of  an  insane  grantor  was  set  aside 
the  grantee  having  knowledge  of  his  insanity  at  the  time  of  the  grant. 

It  seems  however  that  if  the  parties  can  be  restored  to  their  original  posi- 
tion, the  contract  will  be  set  aside,  notwithstanding  the  ignorance  and  good 
faith  of  the  party  of  sound  mind,  and  the  fact  that  the  contract  has  been 
executed.  In  CorUt  v.  Smith,  7  Iowa,  60 ;  71  Am.  Dec.  434,  it  was  said :  **  In 
the  next  place  a  distinction  is  to  be  borne  in  mind  between  contiticts  executed 
and  contracts  executory.  The  latter  the  Courts  will  not  in  general  lend  their 
aid  to  execute,  where  tiie  party  sought  to  be  affected  was  at  the  time  incap- 
able, unless  it  may  be  for  necessaries.  If  on  the  other  hand  the  incapacity 
was  unknown,  no  advantage  was  taken,  the  contract  has  been  executed,  and 
the  parties  cannot  be  put  in  ntatu  quo,  it  will  not  be  set  aside.  The  latter 
rule  is  said  to  be  the  tendency  of  the  more  recent  American  authorities,  while 
formerly  the  leaning  in  this  country  was  in  favour  of  the  doctrine  that  the 
contracts  of  a  lunatic,  whether  executed  or  unexecuted,  were  per  se  void,  unless 
for  necessaries.  Wharton  &  StiUe's  Med.  Jur.  §  11 ;  Za  Rue  v.  Gilkyson,^  Pa. 
St.  375;  45  Am.  Dec.  700;  Beats  v.  5ee,  10  ibid.  66;  49  Am.  Dec.  573.  If 
the  rule  above  stated  as  to  executed  contracts  obtains  as  an  exception  to  the 
general  rule  that  the  contract  of  a  lunatic  is  void  per  «e,  we  submit  that  it 
must  be  upon  the  ground  that  the  property  which  is  the  subject  of  the  con- 
tract cannot  be  restored,  and  that  it  is  impossible  to  place  the  parties  in  statu 
quo.  For  certainly  it  would  seem  that,  if  the  contract  is  voided  upon  the 
ground  that  the  party  had  not  a  contracting  mind,  and  the  wrong  cannot  be 
made  right,  —  the  property  restored,  the  parties  placed  in  statu  quo,  —  it  can 
make  but  little  difference  in  a  court  of  conscience  whether  the  question  arises 
upon  an  executed  or  executory  contract.  If  the  Court  cannot,  because  of  the 
circumstances  surrounding  the  case,  administer  justice,  —  set  aside  the  con- 
tract and  restore  the  parties  to  their  original  position,  —  does  it  therefore 
follow  that  it  will  not  do  so  upon  an  executed  contract  where  no  such  obstacles 
exist  ?  It  seems  to  us  not.  In  the  case  of  an  application  to  set  aside  a  deed, 
where  the  grantee  was  insane,  ordinarily  the  property  can  be  restored  and  the 
parties  placed  as  they  were ;  and  hence  it  is  said  fairness,  innocence,  and  ful- 
ness of  consideration  are  necessary  to  validate  it."  But  the  same  Court  held, 
in  Ashcraft  v.  De  Armond,  44  Iowa,  229,  that  a  court  of  equity  would  not  set 
aside  a  deed  to  a  purchaser  in  good  faith  and  for  a  sufficient  consideration, 
and  without  knowledge  of  the  grantor's  incapacity. 
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No  7.  — ADAMS  v.  LINDSELL 
(1818.) 

No  8.— STEVENSON  v.   McLEAN. 
(1880.) 

RULE. 

Where  an  offer  is  sent  by  letter  the  person  making  the 
offer  is  conckisively  presumed  to  continue  making  the 
offer,  during  such  period  as  is  determined  by,  or  is  reason- 
able having  regard  to,  the  terms  of  the  offer,  or  until 
notice  of  recall  of  the  offer  has  reached  the  person  to 
whom  it  is  made. 

Adams  and  Others  v.  Lindsell  and  Another. 

1  Barn.  &  Aid,  681-683  (s.  c.  19  R.  R.  415). 

Contract,  —  Offer,  —  Acceptance,  —  Revocation, 

[681]  A.  by  letter  offers  to  sell  to  B.  certain  specified  goods,  receiving  an  an- 
swer by  return  of  post ;  the  letter  being  misdirected,  the  answer  notifying 
the  acceptance  of  the  offer  arrived  two  days  later  than  it  ought  to  have  done ; 
on  the  day  following  that  when  it  would  have  arrived  if  the  original  letter 
had  been  properly  directed,  A.  sold  the  goods  to  a  third  person ;  Held^  that 
there  was  a  contract  binding  the  parties,  from  the  moment  the  offer  was  ac- 
cepted, and  that  B.  was  entitled  to  recover  against  A.  in  an  action  for  not 
completing  his  contract. 

Action  for  non-delivery  of  wool  according  to  agreement.  At 
the  trial  at  the  last  Lent  assizes  for  the  county  of  Worcester, 
before  Burrough,  J.,  it  appeared  that  the  defendants,  who  were 
dealers  in  wool  at  St.  Ives,  in  the  county  of  Huntingdon,  had,  on 
Tuesday  the  2d  of  September,  1817,  written  the  following  letter  to 
the  plaiiitilfs,  who  were  woollen  manufacturers  residing  in  Broms- 
grove,  Worcestershire.  "  We  now  offer  you  eight  hundred  tods  of 
wether  tieeces,  of  a  good  fair  quality  of  our  country  wool,  at  355.  6d. 
per  tod,  to  be  deUvered  at  Leicester,  and  to  be  paid  for  by  two 
months'  bill  in  two  months,  and  to  be  weighed  up  by  your  agent 
within  fourteen  days,  receiving  your  answer  in  course  of  post." 
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This  letter  was  misdirected  by  the  defendf nts,  to  Bromsgrove, 
Leicestershire,  in  consequence  of  which  it  was  not  received  by  the 
plaintiffs  in  Worcestershire  till  7  p.  m.  on  Friday,  September  5th. 
On  that  evening  the  plaintiffs  wrote  an  answer,  agreeing  to  accept 
the  wool  on  the  terms  proposed.  The  course  of  the  post  between 
St  Ives  and  Bromsgrove  is  through  London,  and  consequently  this 
answer  was  not  received  by  the  defendants  till  Tuesday,  September 
9th.  On  the  Monday,  September  8th,  the  defendants  not  having, 
as  they  expected,  received  an  answer  on  Sunday,  September  7th 
(which  in  case  their  letter  had  not  been  misdirected,  would  have 
been  in  the  usual  course  of  the  post),  sold  the  wool  in 
question  to  another  person.  Under  these  *  circumstances,  [*  682] 
the  learned  Judge  held,  that  the  delay  having  been  occas- 
ioned by  the  neglect  of  the  defendants,  the  jury  must  take  it,  that 
the  answer  did  come  back  in  due  course  of  post ;  and  that  then  the 
defendants  were  liable  for  the  loss  that  had  been  sustained ;  and 
the  plaintiffs  accordingly  recovered  a  verdict. 

Jervis  having  in  Easter  term  obtained  a  rule  nid  for  a  new 
trial,  on  the  ground  that  there  was  no  binding  contract  between 
the  parties, 

Dauncey,  Puller,  and  Eichardson,  showed  cause.  They  con- 
tended, that  at  the  moment  of  the  acceptance  of  the  offer  of  the  de- 
fendants by  the  plaintiffs,  the  former  became  bound.  And  that  was 
on  the  Friday  evening,  when  there  had  been  no  change  of  circum- 
stances.   They  were  then  stopped  by  the  Court,  who  called  upon  — 

Jervis  and  Campbell,  in  support  of  the  rule.  They  relied  on 
Payne  v.  Cave^  3  T.  E.  148 ;  1  R  E.  679,  and  more  particularly 
on  Cooke  v.  Oxley,  3  T.  E.  653;  1  E.  E.  783.  In  that  case, 
Oxley,  who  had  proposed  to  sell  goods  to  Cooke,  and  given  him 
a  certain  time  at  his  request,  to  determine  whether  he  would  buy 
them  or  not,  was  held  not  liable  to  the  performance  of  the  contract, 
even  though  Cooke,  within  the  specified  time,  had  determined 
to  buy  them,  and  given  Oxley  notice  to  that  effect  So  here  the 
defendants  who  have  proposed  by  letter  to  sell  this  wool,  are  not 
to  be  held  liable,  even  though  it  be  now  admitted  that  the 
answer  did  come  back  in  due  course  of  post  Till  *  the  f  *  683] 
plaintiffs'  answer  was  actually  received,  there  could  be  no 
binding  contract  between  the  parties ;  and  before  then,  the  de- 
fendants had  retracted  their  offer,  by  selling  the  wool  to  other 
persons.     But  — 
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The  Court  said,  that  if  that  were  so,  no  contract  could  ever  be 
completed  by  the  post.  For  if  the  defendants  were  not  bound  by 
their  ofifer  when  accepted  by  the  plaintiffs  till  the  answer  was  re- 
ceived, then  the  plaintiffs  ought  not  to  be  bound  till  after  they  had 
received  the  notification  that  the  defendants  had  received  their 
answer  and  assented  to  it.  And  so  it  might  go  on  ad  infinitum. 
The  defendants  must  be  considered  in  law  as  making,  during  every 
instant  of  the  time  their  letter  was  travelling,  the  same  identical 
offer  to  the  plaintiffs ;  and  then  the  contract  is  completed  by  the 
acceptance  of  it  by  the  latter.  Then  as  to  the  delay  in  notifying 
the  acceptance,  that  arises  entirely  from  the  mistake  of  the  defend- 
ants, and  it  therefore  must  be  taken  as  against  them,  that  the 
plaintiffs'  answer  was  received  in  course  of  post. 

Rule  discharged. 

Stevenson,  Jaques  &  Co.  v.  XcLean. 

5  Q.  B.  D.  346-352  (s.  c.  49  L.  J.  Q.  B.  701 ;  42  L.  T.  897  ;  28  W.  R.  916). 

Contract  —  Offer,  —  Acceptance.  —  Revocation. 

[346]  The  defendant,  being  possessed  of  warrants  for  iron,  wrote  from 
London  to  the  plaintiffs  at  Middlesborough  asking  whether  they  could 
get  him  an  offer  for  the  warrants.  Further  correspondence  ensued,  and  ulti- 
mately the  defendant  wrote  to  the  plaintiffs  fixing  40«.  per  ton,  net  cash,  as 
the  lowest  price  at  which  he  could  sell,  and  stating  that  he  would  hold  the 
offer  open  till  the  following  Monday.  The  plaintiffs  on  the  Monday  morning 
at  0.42  telegraphed  to  the  defendant :  '*  Please  wire  whether  you  would  accept 
forty  for  delivery  over  two  months,  or  if  not,  longest  limit  you  could  give." 
The  defendant  sent  no  answer  to  this  telegram,  and  after  its  receipt  on  the 
same  day  he  sold  the  warrants,  and  at  1.25  p.  m.  telegraphed  to  plaintiffs  that 
he  had  done  so.  Before  the  arrival  of  his  telegram  to  that  effect,  the  plain- 
tiffs having  at  1  p.  m.  found  a  purchaser  for  the  iron,  sent  a  telegram  at  1.34 
p.  M.  to  the  defendant  stating  that  they  had  secured  his  price.  The  defend- 
ant refused  to  deliver  the  iron,  and  thereupon  the  plaintiffs  brought  an  action 
against  him  for  non-delivery  thereof.  The  jury  found  at  the  trial  that  the 
relation  between  the  parties  was  that  of  buyer  and  seller,  not  of  principal 
and  agent. 

The  state  of  the  iron  market  was  very  unsettled  at  the  time  of  the  trans- 
action, and  it  was  impossible  to  foresee  when  the  plaintiff's  telegram  was 
sent  at  0.42  a.  m.  how  prices  would  range  during  the  day :  — 

Held,  by  Lush,  J.,  that  under  the  circumstances  the  plaintiff's  telegram  at 

0.42  ought  not  to  be  construed  as  a  rejection  of  the  defendant's  offer,  but 

merely  as  an  inquiry  whether  he  would  modify  the  terms  of  it.,  and 

[*  347]  that,  although  *  the  defendant  was  at  liberty  to  revoke  his  offer  before 

the  close  of  the  day  on  Monday,  such  revocation  was  not  effectual 
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until  it  reached  the  plaintiffs ;  consequently  the  defendant's  offer  was  still  open 
when  the  plaintiffs  accepted  it,  and  the  action  was,  therefore,  maintainable. 

Further  consideration  before  Lush,  J.  The  facts  and  argu- 
ments suflSciently  appear  from  the  judgment,  which  was  pro- 
nounced after  time  taken  for  consideration  of  the  argument. 

May  25.  Lush,  J.  This  is  an  action  for  non -delivery  of  a 
quantity  of  iron  which  it  was  alleged  the  defendant  contracted 
to  sell  to  the  plaintiffs  at  40a.  per  ton,  net  cash.  The  trial  took 
place  before  me  at  the  last  assizes  at  Leeds,  when  a  verdict  was 
given  for  the  plaintiffs  for  £1900,  subject  to  further  consideration 
on  the  question  whether,  under  the  circumstances,  the  correspon- 
dence between  the  parties  amounted  to  a  contract,  and  subject 
also,  if  the  verdict  should  stand,  to  a  reference,  if  required  by 
the  defendant,  to  ascertain  the  amount  of  damages.  The  ques- 
tion of  law  was  argued  before  me  on  the  7th  of  May  last 

The  plaintiffs  are  makers  of  iron  and  iron  merchants  at 
Middlesborough.  The  defendant  being  possessed  of  warrants  for 
iron,  which  he  had  originally  bought  of  the  plaintiffs,  wrote  on 
the  24th  of  September  to  the  plaintiffs  from  London,  where  he 
carries  on  his  business :  "  I  see  that  No.  3  has  been  sold  for 
immediate  delivery  at  39s. ,  which  means  a  higher  price  for  war- 
rants. Could  you  get  me  an  offer  for  the  whole  or  part  of  my 
warrants  ?    I  have  3800  tons,  and  the  brands  you  know. " 

On  the  26th  one  of  the  plaintiffs  wrote  from  Liverpool :  *  Your 
letter  has  followed  me  here.  The  pig  iron  trade  is  at  present 
very  excited,  and  it  is  diflBcult  to  decide  whether  prices  will  be 
maintained  or  fall  as  suddenly  as  they  have  advanced.  Sales  are 
being  made  freely  for  forward  delivery  chiefly,  but  not  in  war- 
rants. It  may,  however,  be  found  advisable  to  sell  the  warrants 
as  maker's  iron.  I  would  recommend  you  to  fix  your  price,  and 
if  you  will  write  me  your  limit  to  Middlesborough,  I 
*  shall  probably  be  able  to  wire  you  something  definite  on  [*  348] 
Monday.  '  This  letter  was  crossed  by  a  letter  written  on 
the  same  day  by  the  clerk  of  one  Fossick,  the  defendant's  broker 
in  London,  and  which  was  in  these  terms :  — 

"  Referring  to  R  A.  McLean's  letter  to  you  re  warrants,  I  have 
seen  him  again  to-day,  and  he  considers  39s.  too  low  for  same. 
At  40«.  he  says  he  would  consider  an  offer.  However,  I  shall  be 
obliged  by  your  kindly  wiring  me,  if  possible,  your  best  offer  for 
all  or  part  of  the  warrants  he  has  to  dispose  of. " 
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On  the  27th  (Saturday)  the  plaintiffs  sent  to  Fossick  the 
following  telegram :  — 

"  Cannot  make  an  offer  to-day ;  warrants  rather  easier.  Several 
sellers  think  might  get  39s.  6c?.  if  you  could  wire  firm  offer 
subject  reply  Tuesday  noon." 

In  answer  to  this  Fossick  wrote  on  the  same  day :  "  Your  tele- 
gram duly  to  hand  re  warrants.  I  have  seen  Mr.  McLean,  but 
he  is  not  inclined  to  make  a  firm  offer.  I  do  not  think  he  is 
likely  to  sell  at  39«.  6rf.,  but  will  probably  prefer  to  wait.  Please 
let  me  know  immediately  you  get  any  likely  offer. ' 

On  the  same  day  the  defendant,  who  had  then  received  the 
Liverpool  letter  of  the  26th,  wrote  himself  to  the  plaintiffs  as 
follows :  — 

*  Mr.  Fossick 's  clerk  showed  me  a  telegram  from  him  yester- 
day mentioning  39«.  for  No.  3  as  present  price,  40a.  for  forward 
delivery.  I  instructed  the  clerk  to  wire  you  that  I  would  now 
sell  for  40s. ,  net  cash,  open  till  Monday.  *  No  such  telegram 
was  sent  by  Fossick 's  clerk. 

The  plaintiffs  were  thus  on  the  28th  (Sunday)  in  possession  of 
both  letters,  the  one  from  Fossick  stating  that  the  defendant  was 
not  inclined  to  make  a  firm  offer;  and  the  other  from  the  defend- 
ant himself,  to  the  effect  that  he  would  sell  for  40s. ,  net  cash, 
and  would  hold  it  open  all  Monday.  This  it  was  admitted  must 
have  been  the  meaning  of  "  open  till  Monday. " 

On  the  Monday  morning,  at  9.42,  the  plaintiffs  telegraphed  to 
the  defendant :  **  Please  wire  whether  you  would  accept  forty  for 
delivery  over  two  months,  or  if  not,  longest  limit  you  would 
give. " 

This  telegram  was  received  at  the  oflBce  at  Moorgate  at 
[♦  349]  10. 1  A.M. ,  *  and  was  delivered  at  the  defendant's  oflBce  in 
the  Old  Jewry  shortly  afterwards. 

No  answer  to  this  telegram  was  sent  by  the  defendant,  but 
after  its  receipt  he  sold  the  warrants,  through  Fossick,  for  40s, , 
net  cash,  and  at  1.25  sent  off  a  telegram  to  the  plaintiffs :  "  Have 
sold  all  my  warrants  here  for  forty  net  to-day. "  This  telegram 
reached  Middlesborough  at  1.46,  and  was  delivered  in  due  course. 

Before  its  arrival  at  Middlesborough,  however,  and  at  1.34, 
the  plaintiffs  telegraphed  to  defendant :  "  Have  secured  your  price 
for  payment  next  Monday,  —  write  you  fully  by  post  * 

By  the  usage  of  the  iron  market  at  Middlesborough,  contracts 
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made   on    a    Monday   for  cash    are    payable    on  the  following 
Monday. 

At  2. 6  on  the  same  day,  after  receipt  of  the  defendant's  tele- 
gram announcing  the  sale  through  Fossick,  the  plaintiffs  tele- 
graphed: "Have  your  telegram  following  our  advice  to  you  of 
sale,  per  your  instructions,  which  we  cannot  revoke,  but  rely 
upon  your  carrying  out  * 

The  defendant  replied :  *  Tour  two  telegrams  received,  but 
your  sale  was  too  late ;  your  sale  was  not  per  my  instructions. " 
And  to  this  the  plaintiffs  rejoined :  "  Have  sold  your  warrants  on 
terms  stated  in  your  letter  of  twenty-seventh.  * 

The  iron  was  sold  by  plaintiffs  to  one  Walker  at  41a.  6d,,  and 
the  contract  note  was  signed  before  1  o'clock  on  Monday.  The 
price  of  iron  rapidly  rose,  and  the  plaintiffs  had  to  buy  in  fulfil- 
ment of  their  contract  at  a  considerable  advance  on  40a. 

The  only  question  of  fact  raised  at  the  trial  was,  whether  the 
relation  between  the  parties  was  that  of  principal  and  agent,  or 
that  of  buyer  and  seller.  The  jury  found  it  was  that  of  buyer 
and  seller,  and  no  objection  has  been  taken  to  this  finding. 

Two  objections  were  relied  on  by  the  defendant :  first,  it  was 
contended  that  the  telegram  sent  by  the  plaintiffs  on  the  Monday 
morning  was  a  rejection  of  the  defendant's  offer  and  a  new  pro- 
posal on  the  plaintiffs'  part,  and  that  the  defendant  had  therefore 
a  right  to  regard  it  as  putting  an  end  to  the  original  negotiation.' 

Looking  at  the  form  of  the  telegram,  the  time  when  it  was 
sent,  and  the  state  of  the  iron  market,  I  cannot  think  this  is  its 
fair  meaning.     The  plaintiff  Stevenson  said  he  meant  it 
only  *  as  an  inquiry,  exi)ecting  an  answer  for  his  guidance,   [*  350] 
and  this,  I  think,  is  the  sense  in  which  the  defendant 
ought  to  have  regarded  it. 

It  is  apparent  throughout  the  correspondence,  that  the  plain- 
tiffs did  not  contemplate  buying  the  iron  on  speculation,  but  that 
their  acceptance  of  the  defendant's  offer  depended  on  their  finding 
some  one  to  take  the  warrants  off  their  hands.  All  parties  knew 
that  the  market  was  in  an  unsettled  state,  and  that  no  one  could 
predict  at  the  early  hour  when  the  telegram  was  sent  how  the 
prices  would  range  during  the  day.  It  was  reasonable  that, 
under  these  circumstances,  they  should  desire  to  know  before 
business  began  whether  they  were  to  be  at  liberty  in  case  of  need 
to  make  any  and  what  concession  as  to  the  time  or  times  of 
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delivery,  which  would  be  the  time  or  times  of  payment,  or 
whether  the  defendant  was  determined  to  adhere  to  the  terms 
of  his  letter ;  and  it  was  highly  unreasonable  that  the  plaintiffs 
should  have  intended  to  close  the  negotiation  while  it  was  uncer- 
tain whether  they  could  find  a  buyer  or  not,  having  the  whole  of 
the  business  hours  of  the  day  to  look  for  one.  Then,  again,  the 
form  of  the  telegram  is  one  of  inquiry.  It  is  not  "  I  offer  forty 
for  delivery  over  two  months,*  which  would  have  likened  the 
case  to  Hyde  v.  WreTich,  No.  12,  p.  139,  post;  3  Beav.  334,  where 
one  party  offered  his  estate  for  £1000,  and  the  other  answered  by 
offering  £950.  Lord  Langdale,  in  that  case,  held  that  after  the 
£950  had  been  refused,  the  party  offering  it  could  not,  by  then 
agreeing  to  the  original  proposal,  claim  the  estate,  for  the  nego- 
tiation was  at  an  end  by  the  refusal  of  his  counter  proposal. 
Here  there  is  no  counter  proposal.  The  words  are,  "  Please  wire 
whether  you  would  accept  forty  for  delivery  over  two  months, 
or,  if  not,  the  longest  limit  you  would  give. "  There  is  nothing 
specific  by  way  of  offer  or  rejection,  but  a  mere  inquiry,  which 
should  have  been  answered  and  not  treated  as  a  rejection  of  the 
offer.     This  ground  of  objection  therefore  fails. 

The  remaining  objection  was  one  founded  on  a  well-known 
passage  in  Pothier,  which  has  been  supposed  to  have  been  sanc- 
tioned by  the  Court  of  Queen's  Bench  in  Cooke  v.  Oxley,  3  T.  R 

653 ;  1  R  R.  783,  that  in  order  to  constitute  a  contract 
[♦  351]  there  must  be  the  assent  or  concurrence  *  of  the  two  minds 

at  the  moment  when  the  offer  is  accepted ;  and  that  if, 
when  an  offer  is  made,  and  time  is  given  to  the  other  party  to 
determine  whether  he  will  accept  or  reject  it,  the  proposer 
changes  his  mind  before  the  time  arrives,  although  no  notice 
of  the  withdrawal  has  been  given  to  the  other  party,  the  option 
of  accepting  it  is  gone.  The  case  of  Cooke  v.  Oxley  does  not 
appear  to  me  to  warrant  the  inference  which  has  been  drawn 
from  it,  or  the  supposition  that  the  Judges  ever  intended  to 
lay  down  such  a  doctrine.  The  declaration  stated  a  proposal 
by  the  defendant  to  sell  to  the  plaintiff  266  hogsheads  of  sugar 
at  a  specific  price,  that  the  plaintiff  desired  time  to  agree  to,  or 
dissent  from,  the  proposal  till  four  in  the  afternoon,  and  that 
defendant  agreed  to  give  the  time,  and  promised  to  sell  and 
deliver  if  the  plaintiff  would  agree  to  purchase  and  give  notice 
thereof  before  four  o'clock.     The  Court  arrested  the  judgment  on 
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the  ground  that  there  was  no  consideration  for  the  defendant's 
agreement  to  wait  till  four  o'clock,  and  that  the  alleged  promise 
to  wait  was  nudum  pactum. 

All  that  the  judgment  affirms  is,  that  a  party  who  gives  time 
to  another  to  accept  or  reject  a  proposal  is  not  bound  to  wait  till 
the  time  expires.  And  this  is  perfectly  consistent  with  legal 
principles  and  with  subsequent  authorities,  which  have  been 
supposed  to  conflict  with  Cooke  v.  Oxlet/,  It  is  clear  that  a 
unilateral  promise  is  not  binding,  and  that  if  the  person  who 
makes  an  ofifer  revokes  it  before  it  has  been  accepted,  which  he 
is  at  liberty  to  do,  the  negotiation  is  at  an  end :  see  Boutledge  v. 
Chanty  4  Bing.  653.  But  in  the  absence  of  an  intermediate 
revocation  a  party  who  makes  a  proposal  by  letter  to  another  is 
considered  as  repeating  the  offer  every  instant  of  time  till  the 
letter  has  reached  its  destination  and  the  correspondent  has  had  a 
reasonable  time  to  answer  it.  Adams  v.  Lindsell,  ante,  p.  80 ;  1  B. 
&  Aid.  681 ;  19  R  R.  415.  "  Common  sense  tells  us, "  said  Lord 
CoriENHAM,  in  Dunlop  v.  ffiggins,  1  H.  L.  C.  381,  "  that  trans- 
actions cannot  go  on  without  such  a  rule. "  It  cannot  make  any 
difiference  whether  the  negotiation  is  carried  on  by  post,  or  by 
telegraph,  or  by  oral  message.  If  the  offer  is  not  retracted,  it  is 
in  force  as  a  continuing  offet  till  the  time  for  accepting  or  reject- 
ing it  has  arrived.  But  if  it  is  retracted,  there  is  an  end 
of  the  proposal.  *  Cooke  v.  Oxley,  if  decided  the  other  [♦  352] 
way,  would  have  negatived  the  right  of  the  proposing 
party  to  revoke  his  offer. 

Taking  this  to  be  the  effect  of  the  decision  in  Cooke  v.  Oxley, 
the  doctrine  of  Pothier  before  adverted  to,  which  is  undoubtedly 
contrary  to  the  spirit  of  English  law,  has  never  been  aflSrmed  in 
our  Courts.  Singularly  enough,  the  very  reasonable  proposition 
that  a  revocation  is  nothing  till  it  has  been  communicated  to 
the  other  party,  has  not,  until  recently,  been  laid  down,  no  case 
having  apparently  arisen  to  call  for  a  decision  upon  the  point. 
In  America  it  was  decided  some  years  ago  that  "  an  ofifer  cannot 
be  withdrawn  unless  the  withdrawal  reaches  the  party  to  whom  it 
is  addressed  before  his  letter  of  reply  announcing  the  acceptance 
has  been  transmitted,*  Tayloe  v.  Merchants*  Fire  Insurance  Co, ,  9 
How.  Sup.  Court  Rep.  390;  and  in  Byrne  &  Co,  v.  Leon  Van 
TienJwven  &  Co.,  49  L.  J.  C.  P.  316,  my  Brother  Lindley,  in  an 
elaborate  judgment,  adopted  this  view,  and  held  that  an  uncom- 
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municated  revocation  is,  for  all  practical  purposes  and  in  point 
of  law,  no  revocation  at  all. 

It  follows,  that  as  no  notice  of  withdrawal  of  his  offer  to  sell 
at  40s.,  net  cash,  was  given  by  the  defendant  before  the  plaintiffs 
sold  to  Walker,  they  had  a  right  to  regard  it  as  a  continuing 
oflfer,  and  their  acceptance  of  it  made  the  contract,  which  was 
initiated  by  the  proposal,  complete  and  binding  on  both  parties. 

My  judgment  must,  therefore,  be  for  the  plaintiffs  for  £1900, 
but  this  amount  is  liable  to  be  reduced  by  an  arbitrator  to  be 
agreed  on  by  the  parties,  or,  if  they  cannot  agree  within  a  week, 
to  be  nominated  by  me.  If  no  arbitrator  is  appointed,  or  if  the 
amount  be  not  reduced,  the  judgment  will  stand  for  £1900.  The 
costs  of  the  arbitration  to  be  in  the  arbitrator's  discretion. 

Judg'ment  for  the  plaintiffs, 

ENGLISH  NOTE& 

Denton  v.  Great  NoHhem  BaUwatj  Co.  (1856),  6  El.  &  Bl.  860,  25 
L.  J.  Q.  B.  129,  supports  the  rule  in  the  principal  cases.  There  a 
cause  of  action  was  said  to  lie  for  refusal  to  issue  a  railway-ticket  tor  a 
certain  train  in  accordance  with  the  time-table^  the  train  having  been 
withdrawn^  but  without  notice. 

In  Baines  v.  Wood/all  (1869),  6  C.  B.  (N.  S.)  657,  28  L.  J.  C.  P. 
338,  a  time  policy  of  marine  insurance  was  to  expire  on  the  29th  of 
July,  1858.  The  ship  returned  on  the  12th  of  April,  1858,  and  on  the 
15th  April  the  insured  applied  for  return  of  part  premium.  On  the 
17th  of  April  the  policy  was  given  up  to  the  defendants  to  be  can- 
celled, on  the  terms  of  returning  the  premium  paid  for  the  period 
between  the  30th  of  April  and  the  30th  of  July ;  and  on  the  2l8t  the 
policy  was  cancelled  accordingly.  On  the  22nd  the  ship  was  burnt, 
and  later  on  the  same  day  the  plaintiff  (the  insured)  wrote  to  the  de- 
fendant withdrawing  his  request  for  the  return  of  premium  (in  other 
words,  withdrawing  his  offer  of  having  the  policy  cancelled),  on  the 
ground  that  he  had  not  heard  from  the  defendant.  Seldy  that  revoca- 
tion of  the  proposal  was  too  late  after  its  actual  acceptance. 

In  Offord  V.  Davies  (1862),  12  C.  B.  (N.  S.)  748,  31  L.  J.  C.  P.  319, 
6  L.  T.  579,  19  W.  R.  758,  a  letter  of  credit  was  issued  by  the  defend- 
ants to  A.  for  twelve  months.  A.  drew  some  bills  on  the  defendants 
and  cached  them  with  the  plaintiffs.  After  six  months,  the  defendants 
revoked  the  letter  of  credit,  and  the  plaintiff,  with  full  knowledge  of 
the  revocation,  cashed  some  further  bills  drawn  by  A.  on  the  defend- 
ants.   Held,  that  the  defendants  were  not  liable  for  these. 
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In  JHckiiison  v.  Dodds  (1876),  2  Cb.  D.  463,  45  L.  J.  Ch.  777,  34 
L.  T.  607,  24  W.  R.  594,  the  defendant  offered,  by  writing,  bis  bouse 
to  tbe  plaintiffs  for  a  certain  price,  tbe  offer  being  expressly  left  open 
till  tbe  following  Friday,  9  a.  m.  In  tbe  mean  time,  tbe  defendant  sold 
the  bouse  to  A.,  who  informed  tbe  plaintiff  of  the  transaction.  Tbe 
plaintiff  made  a  formal  acceptance  at  tbe  appointed  time.  Held,  that 
the  acceptance  with  actual  knowledge  of  tbe  revocation  was  inoperative. 

In  B^me  v.  Van  Tienhoven  (1880),  5  C.  P.  D.  344,  49  L.  J.  0.  P.  316, 
42  L.  T.  371,  referred  to  and  followed  in  tbe  principal  case  of  Stevenson 
V.  McLean,  tbe  defendants,  merchants  at  Cardiff,  wrote  to  the  plain- 
tiffs at  New  York  on  tbe  1st  of  October,  1879,  offering  for  sale  1000 
boxes  of  tin  plates  on  certain  terms.  Tbe  plaintiff  received  tbe  pro- 
posal on  tbe  lltb  of  October  and  cabled  acceptance  at  once.  On  tbe  8th 
of  tbe  same  month  tbe  defendants  bad  posted  a  letter  revoking  tbe 
offer,  which  bad  not  been  received  by  the  plaintiffs  up  to  tbe  time  of 
cabling  acceptance.  Heldy  that  the  plaintiffs  made  a  legally  binding 
contract,  inasmuch  as  they  accepted  without  actual  knowledge  of  the 
revocation. 

The  same  principles  are  illustrated  by  the  cases  of  acceptance  of  an 
application  of  shares  in  a  company,  by  letter  of  allotment,  amongst 
which  may  be  cited  as  examples:  In  re  National  Savings  Bank  Associ- 
ation Hebb's  case  (1867),  L.  R.,  4  Eq.  9,  36  L.  J.  Ch.  748;  In  re  The 
Imperial  Land  Company  of  Marseilles  :  Harrises  case  (1872),  L.  R.,  7 
Cb.  587,  41  L.  J.  Ch.  621;  HouseJwld  Fire  Assurance  Co.  v.  Grant 
(C.  A.  1879),  No.  10,  p.  115,  post  (4  Ex.  D.  216,  48  L.  J.  Ex.  577,  41 
L.  T.  298,  27  W.  R.  858). 

AMERICAN  NOTES. 

The  two  principal  cases,  and  the  next  two,  Nos.  9  and  10,  may  be  consid- 
ered together.  The  case  of  Adams  v.  Lindsell  is  stated  in  the  text  of  Lawson 
on  Contracts,  §  20,  and  the  doctrine  in  question  was  treated  at  some  length 
by  the  editor  of  the  American  Reports,  in  Vol.  32,  p.  40,  citing  Adayns  v.  Lind- 
sell.  His  conclusions  were  reproduced  in  Browne  on  Sales,  p'.  22,  and  are  as 
follows :  — 

1.  Where  the  offer  is  made  by  letter  and  is  accepted  by  letter  posted  within 
a  reasonable  time,  and  before  receipt  of  notice  of  withdrawal,  the  contract  is 
complete,  although  the  acceptance  may  be  delayed,  or  may  not  be  received, 
owing  to  the  fault  of  the  post.  Tayloe  v.  Merch,  F.  Ins.  Co.,  9  Howard  (U.  S. 
Supr.  Ct.),  390 ;  Trevor  v.  Wood,  36  New  York,  307 ;  93  Am.  Dec.  511 ;  Abbott 
V.  Shepard,  48  New  Hampshire,  14  ;  Ilutcheson  v.  Blakeman,  3  Metcalfe  (Ken- 
tucky), 80;  Hamilton  v.  Lycoming  Ins.  Co.,  5  Barr  (Pennsylvania),  339;  Levy 
V.  Cohen,  4  Georgia,  1 ;  Falls  v.  Gaither,  9  Porter  (Alabama),  014 ;  A  cerill  v. 
Hedge,  12  Connecticut,  423 ;  Wheat  v.  Cross,  31  Maryland,  99  ;  1  Am.  Rep.  28 ; 
Potts  V.  Whitehead,  5  C.  E.  Green  (New  Jersey  Eq.),  55 ;   Washburn  v.  Fletcher^ 
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42  Wisconsin,  152 ;  Kempner  v.  Cohn,  47  Arkansas,  519 ;  68  Am.  Rep.  775 ; 
Bishop  y.  Eaton,  161  Massachusetts,  496  [the  contrary  doctrine  of  MeCuUoch  v. 
Eagle  Ins.  Co.,  1  Pickering  (Mass.),  277,  and  Gillespie  v.  Edmonston,  11  Humph- 
reys (Tennessee),  553,  is  generally  disapproved].  See  also  Hai^ford,  ffc.  Co. 
V.  Lasher  Stocking  Co.,  66  Vermont,  439 ;  44  Am.  St.  Rep.  859. 

2.  If  delivery  of  the  letter  of  offer  is  delayed  by  the  fault  of  the  sender, 
the  offer  is  extended  until  its  arrival.  Mactier's  Adm*rs  v.  Firth,  6  Wendell 
(New  York),  103 ;  21  Am.  Dec.  262,  citing  Adams  v.  Lindsell,  Averill  v.  Hedge, 
12  Connecticut,  436. 

3.  If  undue  delay  or  failure  of  delivery  of  the  letter  of  acceptance  is  caused  by 
the  fault  of  the  accepting  party,  there  is  no  contract.  Thayer  v.  Middlesex  F. 
Ins.  Co.,  10  Pickering  (Massachusetts),  326;  Bryant  v.  Booze,  55  Georgia^  438. 

4.  The  acceptance,  by  its  terms,  must  be  unconditional  and  in  accordance 
with  the  terms  of  the  offer,  and  within  the  time  prescribed,  if  any,  by  the 
offer.  Beaupre  v.  Pac.  ffc.  Tel.  Co.<,  21  Minnesota,  155 ;  Jenuess  v.  Aft.  Hope 
Iron  Co.,  53  Maine,  20;  Bruce  v.  Pearson,  S  Johnson  (New  York),  534 ;  Eliason 
V.  Henshatc,  4  Wheaton  (U.  S.  Supr.  Ct.),225;  Chicago,  ^c.  R.  Co.y.  Dane,43 
New  York,  240 ;  Baker  v.  Johnson  County,  37  Iowa,  186 ;  Moullon  v.  Kershaw, 
69  Wisconsin,  315 ;  48  Am.  Rep.  516 ;  Allen  v.  Kirwan,  159  Pennsylvania  State, 
612.  So  where  the  offer  called  for  reply  by  return  mail,  compliance  was  held 
essential.  Maclay  v.  Harvey,  90  Illinois,  525 ;  32  Am.  Rep.  35;  Sawyer  v. 
Brossart,  67  Iowa,  678 ;  56  Am.  Rep.  371.  >^liere  an  offer  by  telegraph  to  sell 
goods  is  answered  by  an  offer  to  buy  at  a  certain  price,  with  the  additional 
condition,  '*  Must  have  reply  early  to-morrow,"  this  is  a  stipulation  for  a  reply 
within  that  time ;  and  where  it  is  not  received  until  late  in  the  evening  of  the 
day,  in  the  absence  of  proof  that  the  condition  was  not  complied  with,  the 
contract  was  not  complete.  Union  Nal.  Bk.  v  MiUer,  106  North  Carolina,  347 ; 
19  Am.  St.  Rep.  538.  To  the  same  effect,  Atlee  v.  Bartholomew,  69  Wisconsin,  43 ; 
6  Am.  St.  Rep.  103.  Where  the  owner  of  land  writes  a  person  in  a  distant  city 
that  he  will  take  for  the  land  a  certain  sum  net,  and  such  person  answers  that 
he  accepts  the  offer,  and  requests  the  owner  to  send  a  deed  to  parties  named, 
in  such  city,  to  whom  he  will  pay  the  money  on  receipt  of  the  deed,  there  is  no 
completed  contract,  the  offer  implying  payment  at  the  owner's  residence.  De 
Jonge  v.  Hunt  (Mich.,  to  appear).  Letters  between  the  owner  of  a  farm  and  an- 
other in  which  the  former  offers  to  lease  the  farm  at  a  specified  rate  for  three  or 
five  years,  and  the  latter  states  that  he  will  take  a  lease  for  five  years,  constitute 
a  lease  for  five  years,  although  in  the  latter  letter  the  tenant  states  his  reason 
for  taking  a  five  years*  lease  to  be  a  desire  to  build  a  specified  addition,  and  that 
he  would  like  to  do  it  himself  if  the  owner  will  give  him  the  privilege  in  the 
lease.  CuUon  v.  Gilchrist  (Iowa),  61  N.  W.  Reporter,  384.  In  Havens  v.  Amer- 
ican F.  Ins.  Co.  (Indiana  Appellate  Court),  39  Northeastern  Reporter,  40,  it  was 
held  that  a  lett-er  reading,  "  I  am  prepared  to  make  the  arrangements  with  you 
on  the  terms  you  name,"  in  answer  to  a  letter  of  proposal,  does  not  constitute 
an  unconditional  acceptance.  This  was  based  on  Telegram  Co.  v.  Smith,  47  Hun, 
494,  where  the  answer  to  a  letter  of  proposal  stated  **  the  plan  set  forth  in 
your  letter  is  entirely  satisfactory,  we  accept  the  same,  and  are  ready  to  execute 
an  agreement  upon  the  basis  proposed  whenever  prepared  and  submitted  to 
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OS ;  *'  and  on  Martin  t.  Fuel  Co.j  22  Federal  Reporter,  596,  where  in  answer  to 
a  telegram,  answer  was  made,  '*  You  can  consider  the  coal  sold.  Will  be  in 
Cleveland  next  week  and  arrange  particulars ; "  in  both  cases  the  answer  be- 
ing held  not  to  amount  to  an  unequivocal  and  unqualified  acceptance.  The 
Court  said :  ^'  It  is  simply  equivalent  to  saying, '  I  am  ready  to  execute  agree- 
ment on  terms  proposed  by  you  when  details  are  settled.' " 

5.  An  immaterial  addition  to  the  acceptance  does  not  prevent  the  contract 
from  taking  effect.     Last  citations. 

6.  Acceptance  must  be  within  a  reasonable  time,  unless  a  time  is  limited 
in  the  offer.  Ferrier  v.  Slorer,  63  Iowa,  484 ;  50  Am.  Rep.  752.  Next  day 
will  answer,  Dunlop  v.  Higgirm,  1  H.  L.  Cas.  381 ;  but  four  months  will  not. 
Chicago,  frc.  Ry.  Co,  v.  Dane,  43  New  York,  240. 

7.  Offer  may  be  withdrawn  before  acceptance.  Eskriilge  v.  Glover,  5  Stewart 
&  Porter  (Alabama),  264 ;  26  Am.  Dec.  344 ;  Faulkner  v.  Hebard,  26  Vermont, 
452 ;  Beckwiih  v.  Cheeoer,  21  New  Hampshire,  41 ;  Burton  v.  Shotwell,  13  Bush 
(Kentucky),  271. 

8.  Acceptance  may  be  withdrawn  before  or  at  receipt.  Dunmore  v.  Alex- 
ander, 9  Shaw  &  Dun,  190.  But  Story  says  (Contracts,  §  198)  :  «  The  person 
accepting  cannot  therefore  even  stop  his  letter  on  the  road  after  it  is  once 
mailed." 

9.  Withdrawal  of  offer  after  acceptance  is  duly  posted  is  inoperative.  Byrne 
y.  Van  Tienhoeen,  5  C.  P.  Div.  344.  McCullough  v.  Eagle  Ins,  Co,,  1  Pickering 
(Massachusetts),  278,  holding  that  a  retraction  of  an  offer  not  then  accepted, 
takes  effect  from  the  time  it  was  posted,  although  not  received  by  the  other 
party  until  after  he  had  mailed  an  acceptance,  and  so  no  contract  existed,  be- 
cause at  the  moment  the  acceptance  was  sent  the  mind  of  the  party  offering 
had  changed,  and  he  had  mailed  his  retraction,  is  generally  discredited  in 
this  country,  and  is  inconsistent  with  cases  cited  under  reference  5  above. 
Mr.  Benjamin  (Sales,  §  65,  note  7),  cites  this,  and  Hallock  v.  Commercial  Ins, 
Co.,  2  Dutcher  (New  Jersey),  268,  as  impugning  the  authority  of  Cooke  v. 
Oxley,  3  T.  U.  653,  which  is  generally  accepted  by  the  courts  in  this  country, 
although  attacked  by  Story,  Kent,  and  Duer.  Judge  Bennett,  the  latest  edi- 
tor of  Benjamin  (Benj.,  Sales,  4th  Am.  ed.,  note,  p.  76),  says:  ^  If  the  pre- 
vailing doctrine  applies  to  every  contract  by  letter,  it  seems  to  follow  that  a 
proposal  of  marriage  by  letter  is  duly  accepted,  and  the  contract  closed  when 
the  acceptance  is  duly  mailed,  and  if  the  proposer  marry  another  because  he 
never  received  the  letter  of  acceptance  of  his  first  offer,  he  is  liable  at  once  to 
a  suit  for  breach  of  promise  ! "  Why  not?  He  should  be  *'  sure  he  was  off 
with  the  old  love  before  he  was  on  with  the  new." 

10.  If  a  letter  of  acceptance  and  a  subsequently  written  letter  of  retrac- 
tion are  received  at  the  same  moment,  there  is  no  contract.  Dunmore  v. 
Alexander,  supra. 

Reference  is  also  made  to  Mr.  Inness'  article,  9  Law  Quarterly  Review,  318, 
and  to  27  Albany  Law  Journal,  245. 

The  rules  as  to  acceptance  by  letter  apply  as  to  acceptance  by  telegraph ; 
the  bargain  is  complete  when  the  message  is  deposited  at  the  telegraph  office 
for  transmission.     Trevor  y.  Wood,  36  New  York,  307 ;  93  Am.  Dec.  511 ;  Perry 
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V.  Mi.  Hope  Iron  Co.,  15  Rhode  Island,  380 ;  2  Am.  St.  Rep.  002 ;  Minn,  L.  O. 
Co.  V.  Collier  Lead  Co.,  4  Dillon,  431. 

If  an  acceptance  is  placed  in  a  letter-box  at  the  defendant's  place  of  busi* 
ness,  the  contract  is  complete,  even  if  he  never  received  it.  Howard  v.  Daly, 
61  New  York,  362 ;  19  Am.  Rep.  285.  But  entrusting  a  letter  of  acceptance 
to  a  messenger  for  delivery  is  not  sufficient,  it  not  being  shown  to  have  been 
received.    Ehrlich  v.  Adams,  4  Miscellaneous  Reports  (New  York),  614. 

A  letter  referring  to  and  reciting  the  terms  of  and  accepting  an  oral  propo- 
sition and  requesting  an  acknowledgment  of  acceptance,  is  not  a  contract. 
Hough  V.  Brown,  19  New  York,  111. 

Adams  v.  Lindsell  was  cited  and  followed  in  Mactier*s  Adnu^^s  v.  Fritter 
6  Wendell,  103 ;  21  Am.  Dec.  262 ;  and  McCulloch  v.  Eagle  Ins.  Co.,  supra^ 
was  disapproved,  Marcy,  J.,  observing :  — 

<<  The  principle  of  the  decision  of  the  King's  Bench  is  simply  that  the  ao 
ceptance  of  an  offer  made  through  the  medium  of  a  letter,  binds  the  bargain, 
if  the  party  making  the  offer  has  not  revoked  it,  as  he  has  a  right  to  do,  before 
it  is  accepted.  The  rule  laid  down  by  the  Supreme  Court  of  Massachusetts 
regards  the  contract  as  incomplete  until  the  party  making  the  offer  is  noti- 
fied of  the  acceptance,  or  until  the  time  when  he  should  have  received  it,  the 
party  accepting  having  done  what  was  incumbent  on  him  to  give  notice. 
The  Chancellor,  in  deciding  this  case,  gave  his  sanction  to  the  latter  rule. 
*  To  make  a  valid  contract,'  he  says,  '  it  is  not  only  necessary  that  the  minds 
of  the  contracting  parties  should  meet  on  the  subject  of  the  contract,  but  they 
must  know  that  fact.'  The  decision  of  the  Court  of  Massachusetts  makes 
knowledge  by  the  party  tendering  the  offer  of  the  other's  acceptance  essential 
to  the  completion  of  the  contract.  If  one  party  is  not  bound  till  he  knows,  or 
might  know,  and  therefore  is  presumed  to  know,  that  the  other  has  accepted, 
the  accepting  party,  on  the  same  principle,  ought  not  to  be  bound  till  he 
knows  the  offering  party  has  not  recalled  the  offer  before  knowledge  of  ac- 
ceptance. The  principle  of  that  case  would  bring  the  matter  to  the  point 
stated  by  the  Chancellor,  viz.,  the  parties  must  know  that  their  minds 
meet  on  the  subject  of  the  contract.  If  a  bargain  can  be  completed  between 
absent  parties,  it  must  be  when  one  of  them  cannot  know  the  fact  whether  or 
not  it  be  or  be  not  completed.  It  cannot  begin  to  be  obligatory  on  the  one 
before  it  is  on  the  other ;  there  must  be  a  precise  time  when  the  obligation 
attaches  to  both,  and  this  time  must  happen  when  one  of  the  parties  cannot 
know  that  the  obligation  has  attached  to  him ;  the  obligation  does  not  there- 
fore arise  from  a  knowledge  of  the  present  concurrence  of  the  wills  of  the 
contracting  parties. 

<<  All  the  authorities  state  a  contract  or  an  agreement  (which  is  the  same 
thing),  to  be  aggregatio  meniium.  Why  should  not  this  meeting  of  the  minds, 
which  makes  the  contract,  also  indicate  the  moment  when  it  becomes  obliga- 
tory? I  might  rather  ask,  is  it  not  and  must  it  not  be  the  moment  when  it 
does  become  obligatory  ?  If  the  party  making  the  offer  is  not  bound  until  he 
knows  of  this  meeting  of  minds,  for  the  same  reason  the  party  accepting  the 
offer  ought  not  to  be  bound  when  his  acceptance  is  received,  because  he  does 
not  know  of  the  meeting  of  the  minds,  for  the  offer  may  have  been  withdrawn 
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before  his  acceptance  was  received.  If  more  than  a  concurrence  of  minds 
upon  a  distinct  proposition  is  required  to  make  an  obligatory  contract,  the 
definition  of  what  constitutes  a  contract  is  not  correct.  Instead  of  being  the 
meeting  of  the  minds  of  the  contracting  parties,  it  should  be  a  knowledge  of 
this  meeting.  It  was  said  on  the  argument  that  if  concurrence  of  minds 
alone  would  make  a  valid  contract,  one  might  be  constructed  out  of  mere 
volitions  and  uncommunicated  wishes  ;  I  think  such  a  result  would  not  follow. 
The  law  does  not  regard  bare  volitions  and  pure  mental  abstractions.  When 
it  speaks  of  the  operations  of  the  mind,  it  means  such  as  have  been  made  mani- 
fest by  overt  acts ;  when  it  speaks  of  the  meeting  of  minds,  it  refers  to  such  a 
meeting  as  has  been  made  known  by  proper  acts,  and  when  thus  made  known 
it  is  effective,  although  the  parties  who  may  claim  the  benefit  of,  or  be  bound 
by  a  contract  thus  made,  may  for  a  season  remain  ignorant  of  its  being  made. 
"  Testing  the  rules  of  law  laid  down  in  the  two  cases  to  which  I  have 
referred  by  the  authority  of  reason,  and  the  practical  results  that  are  likely  to 
flow  from  them,  it  does  appear  to  me  that  we  are  not  left  at  liberty  to  hesi- 
tate about  the  choice.  If  we  are  inclined,  from  the  force  of  abstract  reason, 
to  prefer  the  riile  laid  down  by  the  Court  of  King's  Bench,  that  inclina- 
tion will  be  greatly  strengthened  by  a  recurrence  to  the  opinions  of  courts 
and  jurists." 


No.  9.  — BROGDEN  v.  METROPOLITAN  RAILWAY 
COMPANY. 

(H.  L.  1877.) 

No.  10.— HOUSEHOLD  FIRE    INSURANCE    COMPANY  u 

GRANT. 

(c.  A.  1879.) 

RULE. 

To  constitute  acceptance  of  an  offer  there  must  be  an 
expression  of  the  intention,  by  word,- sign,  or  writing  com- 
municated or  delivered  to  the  person  making  the  offer,  or 
his  agent.  A  mere  private  act  of  the  person  to  whom 
the  offer  is  made  does  not  constitute  acceptance.  Where 
the  post  is  prescribed  or  allowed  by  the  offerer  as  the 
medium  of  communication,  the  acceptance  is  complete  as 
soon  as  the  letter  of  acceptance  is  posted. 
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Brogden  v.  Metropolitan  Bailway  Compasy. 

2  App.  Cas.  666-698. 

Contract.  —  Offer  and  Acceptance.  —  Communication  of  the  Acceptance. 

[666]  B.  had  for  some  years  supplied  the  M.  Railway  Company  with  coals. 
At  last  it  was  suggested  by  B.  that  a  contract  should  be  entered  into 
between  them.  After  their  agents  had  met  together,  terms  of  agreement 
were  drawn  up  by  the  agent  of  the  M.  Company  and  sent  to  B.  B.  filled  up 
certain  parts  of  it  which  had  been  left  in  blank,  and  introduced  the  name  of 
the  gentleman  who  was  to  act  as  arbitrator  in  case  of  differences  between  the 
parties,  wrote  "  approved  "  at  the  end  of  the  paper,  and  signed  his  own  name. 
B.'s  agent  sent  back  the  paper  to  the  agent  of  the  M.  Company,  who  put  it 
in  his  desk,  and  nothing  farther  was  done  in  the  way  of  a  formal  execution 
of  it.  Both  parties  for  some  time  acted  in  accordance  with  the  arrangements 
mentioned  in  the  paper,  coals  were  supplied  and  payments  made  as  therein 
stated,  and  when  some  complaints  of  inexactness  in  the  supply  of  coals,  ac- 
cording to  the  terms  stated  in  the  paper,  were  made  by  the  M.  Company, 
there  were  explanations  and  excuses  given  by  B.  and  the  "  contract "  was 
mentioned  in  the  correspondence,  and  matters  went  on  as  before.  Finally 
disagreements  arose,  and  B.  denied  that  there  was  any  contract  which  bound 
him  in  the  matter :  — 

Held,  that  these  facts^  and  the  actual  conduct  of  the  parties,  established 
the  existence  of  such  a  contract,  and  there  having  been  a  clear  breach  of  it 
B.  must  be  held  liable  upon  it. 

A  mere  mental  assent  to  the  terms  stated  in  a  proposed  contract  would 
not  be  binding,  but  acting  upon  those  terms,  by  sending  coaJs  in  the  quan- 
tities and  at  the  prices  mentioned  in  it,  was  sufficient  to  show  the 
[*  667]  *  adoption  of  the  writing  previously  altered  and  sent,  and  to  consti- 
tute it  a  valid  contract. 

Per  Lord  Blackburn  :  The  onus  of  showing  that  both  parties  had  acted 
on  the  terms  of  an  agreement  which  had  not  been,  in  due  form,  executed  by 
either,  lies  upon  the  party  who  rests  his  case  on  that  circumstance. 

In  this  case  the  directors  of  the  Metropolitan  Railway  Com- 
pany had  brought  an  action  against  Messrs.  Brogden  &  Co.  to 
recover  damages  for  a  breach  of  contract  The  defence  was  that 
there  was  no  such  contract.  The  cause  was  tried  before  Mr. 
Justice  Brett,  at  the  Surrey  Spring  Assizes  of  1873,  when  a 
verdict  was  found  for  the  plaintiffs,  subject  to  a  special  case. 

The  defendants  in  the  action  (the  present  appellants)  were 
colliery  owners  in  Wales.  From  the  beginning  of  1870  the 
defendants  had  supplied  the  plaintiffs  with  coal  and  coke  for  the 
use  of  their  locomotives.  The  quantities  supplied  and  the  prices 
charged  were  sometimes  varying,  and  it  appeared  that,  in  Novem- 
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ber,  1871,  a  suggestion  was  made  in  writing  by  Mr.  Hardman 
(the  manager  for  the  defendants)  that  a  contract  should  be  entered 
into  between  the  parties.  Mr.  Burnett,  an  ofiBcer  of  the  com- 
pany, was  appointed  to  meet  Mr.  Hardman  and  to  make  some 
arrangement,  and  the  result  of  the  communications  between  them 
was  that  a  draft  agreement  was  drawn  up.  This  draft  contained 
the  following  sentences :  "  The  contractors  [which  meant  Brogden 
&  Co.]  shall,  at  their  own  expense,  as  from  the  1st  day  of 
January,  1872  (but  subject  as  hereinafter  expressed)  supply  every 
week  and  deliver,  in  narrow  gauge  railway  wagons,  for  the  use 
of  the  company,  at  the  Paddington  Station  of  the  Great  Western 
Railway,  220  tons  of  coal  and  any  farther  quantity  of  coal,  not 
exceeding  350  tons  per  week,  at  such  times  and  in  such  quantity 
as  the  company  shall,  by  writing  under  their  agent's  hands,  from 
time  to  time  require.  "  The  coal  was  to  be  "  from  the  best  BwUfa 
Merthyr  four  feet  seam  '  and  from  no  other.  The  payment  was 
to  be  at  the  rate  of  20s,  per  ton  of  20  cwt. ,  the  money  payable 
for  the  same  being  subject  to  the  existing  tolls  payable  at  the 
date  of  the  agreement  to  the  Great  Western  Railway  Company, 
"  but  should  the  existing  tolls  be  advanced  or  reduced,  the  price 
per  ton  to  be  advanced  or  reduced  accordingly. "  Should  the  con- 
tractors make  default  or  become  bankrupts,  the  company 
was  to  be  at  liberty  to  *  terminate  the  agreement  by  [*668] 
notice.  Provisions  were  made  as  to  strikes,  and  differ- 
ences arising  between  the  parties  were  to  be  settled  by  arbitra- 
tion. Either  of  the  parties  was  to  have  liberty  to  "  determine 
this  agreement  by  giving  two  calendar  months'  previous  notice  in 
writing  on  the  1st  day  of  November,  1872. "  If  no  such  notice 
was  given  the  agreement  was  to  continue  in  force  "  for  one  year 
from  the  1st  of  January,  1873,"  both  parties  agreeing  to  fulfil 
and  observe  the  agreements  and  provisions  herein  contained,  so 
far  as  they  may  then  be  applicable  to  existing  circumstances.  If 
any  differences  should  arise  they  were  to  be  referred  to  "  the  arbi- 
tration of ,  and  such  person  or  persons  as  shall  be  mutually 

agreed  upon.  *     Such  arbitrators  to  have  all  the  powers  given  by 
the  Common  Law  Procedure  Act,  1854. 

This  paper  was  prepared  by  Mr.  Burnett,  who  handed  it  to  Mr. 
Hardman  for  approval  by  the  defendants.  Mr.  Hardman  sub- 
mitted it  to  Mr.  Alexander  Brogden,  the  head  of  the  firm  of 
Brogden  &  Co.,  who  dealt  with  it  thus:  He  left  the  date  in 
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blank.  He  filled  up  the  part  describing  the  parties  by  putting 
in  the  names  of  himself  and  partners.  He  introduced  the  word 
*"  Upper  •  af t€r  the  words  "  Bwllfa  Merthyr. "  He  altered  one  of 
the  sentences  by  substituting  the  words  **  during  the  period  of  * 
for  the  words  "  while  they  shall  fulfil. "  He  filled  in  the  arbitra- 
tion clause  with  the  name,  "  William  Armstrong,  Esq.,  of  Swin- 
don," and,  finally,  he  appended  the  word  "  approved,"  and  under 
it  signed  his  own  name,  "  Alexander  Brogden. "  He  gave  the 
paper  back  to  Mr.  Hardman  to  be  returned  to  Mr.  Burnett  for 
the  purpose  (as  it  was  said)  of  having  a  formal  contract  drawn  in 
duplicate  and  signed  by  the  respective  parties.  If  such  formal 
contract  had  been  drawn  it  would  have  been  signed  **  Alexander 
Brogden  &  Sons, '  instead  of  merely  **  Alexander  Brogden. "  No 
formal  copy  was  made.  Mr.  Hardman  returned  the  paper  to  Mr. 
Burnett,  inclosed  in  a  letter  dat«d  the  21st  of  December,  1871, 
which  letter  contained  these  words :  "  Herewith  I  beg  to  return 
your  draft  of  proposed  agreement,  re  new  contract  for  coal,  which 
Mr.  Brogden  has  approved.  I  am  obliged  to  leave  town  for 
Bristol  to-night  and  shall  be  up  again  on  Monday  week.  If 
you  have  anything  farther  to  communciate,  letters  addressed  to 

Tondu  [the  appellants'  collieries]  will  find  me. "  Mr. 
[*  669]  Burnett  (who  was  the  proper  *  custodian  of  the  company's 

contracts  for  the  supply  of  coke  and  coal)  put  the  paper 
into  his  drawer  where  it  remained.  No  entry  of  it  was  made 
in  the  books  of  the  company.  On  the  22nd  of  December  Mr. 
Burnett  telegraphed,  "  We  shall  require  250  tons  per  week  of 
locomotive  coal  commencing  not  later  than  the  Ist  of  January 
next, "  and  sent  off  a  letter  the  same  day  to  the  same  effect 
Mr.  Hardman  answered,  **  We  have  arranged  to  supply  you  quan- 
tity you  name,  250  tons  weekly,  from  the  1st  of  January. "  The 
supply  of  coals  appeared  to  have  been  made  for  some  time  upon 
the  terms  stated ;  but  sometimes  there  was  a  failure  of  the  regu- 
lar supply,  and  many  letters  passed  between  the  parties.  In 
most  of  the  letters  the  contract  was  referred  to.  Excuses  were 
made  and  deficient  supplies  made  up,  till  finally,  in  December, 
1873,  the  Messrs.  Brogden  declined  to  continue  the  supply  of 
coals  in  that  manner. 

An  action  for  damages  as  for  breach  of  contract  was  then 
brought.  The  defendants  denied  the  existence  of  any  contract 
for  the  supply  of  coals.     The  special  case  was  argued  before  the 
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Court  of  Common  Pleas,  and  judgment  was  ordered  to  be  entered 
for  the  plaintiffs,  and  the  damages  were  assessed  at  £9643.  The 
case  was  carried  to  the  Court  of  Appeal,  where  Lords  Justices  of 
Appeal  Bramwell  and  Amphlett  were  for  affirming  the  judg- 
ment, Lord  Chief  Justice  Cockbubn  thinking  that  it  ought  to  be 
reversed. 

This  appeal  was  then  brought 

The  case  was  at  first  argued  before  Lord  Hatherley,  Lord 
Blackburn,  and  Lord  Gordon.  A  second  argument,  by  one 
counsel  on  a  side,  was  directed,  and  that  took  place  before  the 
LoRp  Chancellor  (Lord  Cairns),  Lord  Hatherley,  Lord  Sel- 
BORNE,  Lord  Blackburn,  and  Lord  Gordon.  On  the  second 
argument  the  respondent's  counsel  were  not  called  on  to  address 
the  House. 

Mr.  Herschell,  Q.  C,  Mr.  Davey,  Q.  C,  and  Mr.  Beresford, 
were  for  Messrs.  Brogden,  the  appellants. 

The  Lord  Chancellor  (Lord  Cairns)  :  —  [672] 

My  Lords,  there  are  no  cases  upon  which  difference  of 
opinion  may  more  readily  be  entertained,  or  which  are  always 
more  embarrassing  to  dispose  of,  than  cases  where  the  (3ourt  has 
to  decide  whether  or  not,  having  regard  to  letters  and  documents 
which  have  not  assumed  the  complete  and  formal  shape  of  exe* 
cuted  and  solemn  agreements,  a  contract  has  really  been  con- 
stituted between  the  parties.  But,  on  the  other  hand,  there 
is  no  principle  of  law  better  established  than  this,  that  even 
although  parties  may  intend  to  have  their  agreement  expressed 
in  the  most  solemn  and  complete  form  that  conveyancers  and 
solicitors  are  able  to  prepare,  still  there  may  be  a  consensus  be- 
tween the  parties  far  short  of  a  complete  mode  of  expressing  it, 
and  that  consensns  may  be  discovered  from  letters  or  from  other 
documents  of  an  imperfect  and  incomplete  description;  I  mean 
imperfect  and  incomplete  as  regards  form. 

My  Lords,  it  was  owing  to  the  circumstance  that  your  Lord- 
ships had  in  this  case  to  deal  with  voluminous  correspondence, 
and  that  you  had  not  a  formal  completely  executed  agreement 
between  the  parties,  that  your  Lordships  desired  to  have  the  case 
argued  a  second  time  before  you  ultimately  disposed  of  it;  but 
having  had  that  argument  on  the  part  of  the  appellants,  and  hav- 
ing heard  from  their  very  learned  counsel  everything  which  could 
be  urged  in  support  of  the  appellant's  view  of  the  case,  it  appears 
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to  me,  and  that  seems  also  to  be  your  Lordships*  view,  that  there 
is  not  any  necessity  for  considering  the  case  beyond  the  point 
which  it  has  already  reached. 

Now,  my  Lords,  the  facts  of  which  I  shall  have  to  remind 
your  Lordships  for  the  purpose  of  expressing  my  opinion,  need 
not  range  over  any  great  length  of  statement.  There  is 
[♦673]  no  doubt  that  ♦before  the  18th  of  November,  1871,  the 
firm  of  Messrs.  Brogden  &  Co.  had  been  in  the  habit  of 
supplying  the  plaintiflfs  the  Metropolitan  directors,  with  coal, 
and  occasionally  with  coke,  for  the  purpose  of  their  railway. 
The  exact  prices  which  were  paid  prior  to  the  close  of  the  year 
1871  are  not  set  forth  in  the  case,  but  I  think  it  may  be  inferred 
from  the  documents  I  am  about  to  mention,  what  the  general  char- 
acter of  those  prices  was.  On  the  18th  of  November,  1871,  the  firm 
of  Brogden  &  Co.  wrote  to  the  railway  directors  in  these  words : 
"  We  beg  to  hand  you  stfitement  showing  the  increase  in  price  of 
our  smokeless  locomotive  steam  coal  as  supplied  to  you.  The 
present  price  is  18«.  3rf.  Increased  railway  rate,  Id.  Ten  per 
cent,  for  increase  of  wages,  9d,  The  price  of  this  particular 
quality  of  coal  has  advanced  from  2«.  6rf.  to  3«.  per  ton  in  the 
market,  and  we  have  every  reason  to  believe  that  it  will  continue 
to  increase.  We  shall,  however,  be  willing  to  make  a  contract 
with  you  for  300  or  400  tons  per  week  at  20«.  per  ton  of  20  cwt , 
delivered  at  Paddington.  The  supply  to  be  for  twelve  months 
and  subject  to  the  usual  conditions  for  strikes,  and  increase  or 
decrease  if  the  railway  rate  is  changed.  We  also  beg  to  state 
that  we  must  add  Id,  per  ton  to  the  price  for  nut  coal,  l)eing 
the  increase  in  railway  rate. '  Now,  my  Lords,  that  is  a  letter 
which  explains  very  clearly  its  object  There  was  a  rising 
market,  and  it  was  the  opinion  of  the  coal  producers  that  the 
market  was  going  to  continue  to  rise ;  they  state  the  price  which 
it  had  already  reached,  and  they  tell  the  railway  directors  that 
they  will  >>e  willing  to  make  a  contract  for  the  ensuing  year 
for  a  certain  maximum  supply  per  week,  at  a  fixed  price  which 
would  }ye  free  from  any  future  variations  of  the  market,  and  the 
only  casualties  to  which  it  would  be  subject  would  be  the  con- 
tingency of  strikes  and  an  increase  or  decrease  of  the  railway  rate 
from  their  pits. 

No  answer  appears  to  have  been  given  to  that  letter  for  a 
month,  and  on  the  18th  of  December,  1871,  the  engineer  of  the 
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railway  company  writes  to  the  Messrs.  Brogden,  asking  for  an 
interview  with  their  representative  relative  to  the  proposed 
contract  for  coal.  The  interview  was  arranged  at  once,  "  with 
reference  to  proposed  new  contract  for  coal.* 

My  Lords,  I  dwell  upon  those  expressions  for  the  pur- 
pose of  *  reminding  your  Lordships  that  the  parties  were  [*  674] 
approaching  to  a  meeting  for  a  definite  and  clearly  ex- 
pressed purpose,  namely,  to  make  a  contract,  which  was  to  last 
for  a  considerable  length  of  time,  and  it  will  be  one  of  the  obser- 
vations in  the  case,  that  the  view  taken  by  the  appellants  in  this 
case  leaves  your  Lordships  entirely  without  any  explanation  of 
what  ultimately  became  of  that  contract  which  the  parties, 
clearly,  were  seriously  bent  upon  agreeing  to  in  some  form  or 
other. 

However  they  had  this  meeting  on  the  19th  of  December,  and 
the  case  finds  that  at  that  meeting  the  representative  of  the  rail- 
way company  handed  over  the  form  of  contract  or  agreement. 
The  date  was  in  blank,  the  names  of  the  Messrs.  Brogden  were 
not  filled  up,  and,  in  the  clause  with  regard  to  arbitration,  the 
name  of  the  arbitrator  was  also  left  blank ;  the  price  was  fixed 
in  the  way  which  had  been  mentioned  in  the  letter  at  205.  a  ton, 
and  the  continuance  of  the  agreement  was  to  be  for  a  twelve- 
month, to  run  on  for  another  twelvemonth  if  a  notice  was  not 
given  to  terminate  by  the  1st  of  November,  1872.  This  draft,  or 
the  agreement  in  this  form,  was  handed  over  at  this  meeting  to 
the  Messrs.  Brogden  or  to  their  agent  On  the  21st  of  Decem- 
ber, losing  therefore  no  time,  and  showing  that  the  parties  at 
this  time  were  clearly  bent  upon  concluding  the  business,  Mr. 
Hardman,  the  agent  of  Messrs.  Brogden,  returns  the  draft  agree- 
ment with  this  letter:  —  [His  Lordship  read  it,  see  ante,  p.  96.] 
The  last  sentence  is  important. 

Now  what  had  been  done  with  the  agreement  was  this :  The 
date  was  left  in  blank  as  it  stood  before ;  the  blank  with  regard 
to  the  names  was  filled  up  by  the  introduction  of  the  proper 
names  of  himself  and  his  co-partners.  The  word  "  upper  *  was 
introduced  before  the  words  **  four  feet  seam. '  But  that  appears 
to  me,  I  may  say  in  passing,  to  have  made  absolutely  no  differ- 
ence, because  either  it  would  have  become  a  different  seam,  which 
is  not  suggested,  or  if  it  was  the  same  seam  it  was  merely  select- 
ing one  part  of  the  seam  which  it  would,  without  that,  have  been 
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in  the  power  of  Messrs.  Brogden  to  select ;  and  in  the  3rd  para- 
graph of  the  letter  Mr.  Brogden  "  drew  his  pen  through  the  words 
'while  they  shall  fulfil,'  and  interlined  in  their  place  the  words 
'during  the  period  of,'  so  that  the  clause  read,  'The  com- 
[*  675]  pany  shall  pay  to,  ♦  or  according  to,  the  direction  of  the 
contractors  every  month  during  the  period  of  this  agree- 
ment. '"  This  seems  to  me  also  to  make  no  substantial  difference 
in  the  terms.  Then  "  he  filled  in  the  blank  in  the  arbitration 
clause  with  the  name  of  'William  Armstrong,  Esq.,  of  Swin- 
don,'" and  "  he  put  the  word  'approved  '  at  the  foot  of  the  paper, 
and  signed  the  paper  with  the  name  'Alexander  Brogden.  "* 

Therefore,  my  Lords,  subject  to  this  question  about  the  arbitra- 
tor's name,  the  document  became  a  document  signed  by  a  gentle- 
man who  was  signing  clearly  as  one  of  the  three  persons  named 
as  partners  in  the  agreement,  and  it  was  signed  therefore  neces- 
sarily upon  their  behalf ;  and,  although  the  word  "  approved  *  is 
added,  that  is  a  word  which  in  this  case  could  not  at  all  have 
the  meaning  which  the  word  frequently  has  in  drafts.  Often 
when  a  draft  is  signed  by  a  solicitor  or  a  conveyancer  as  "  ap- 
proved, '  the  word  **  approved  "  means  nothing  more  than  that 
the  legal  form  and  expression  of  the  instrument  is  approved. 
Here  the  word  "  approved, "  signed  by  one  of  the  partners,  could 
have  meant  nothing  else  than  this,  —  that  he  approved  ^f  the 
terms  of  the  agreement  on  behalf  of  the  partners. 

My  Lords,  the  only  thing  remaining  was,  as  I  have  said,  the 
insertion  of  the  name  of  the  arbitrator.  I  quite  agree  that  that 
required  the  assent  and  approval  of  the  railway  directors.  When 
they  saw  the  name  inserted  they  might  have  said,  if  they  had 
been  so  minded,  — We  are  not  satisfied  with  this  arbitrator  —  we 
do  not  treat  this  as  a  concluded  agreement  between  us,  we  there- 
fore require  you  to  enter  upon  the  negotiation  in  another  form, 
and  we  are  perfectly  free  to  refuse  what  you  have  hitherto  pro- 
posed. My  Lords,  it  appears  to  me  that  it  was  with  regard  to 
the  ciTcumstance  that  there  had  been  the  insertion  of  this  name 
among  other  ni fitters,  that  the  letter  of  the  21st  of  December  con- 
t^iined  the  woids  to  which  I  have  already  called  your  Lord- 
ships' attention,  *"  If  you  have  anything  further  to  communicate, 
letters  addressed  to  '  Tondu  '  will  find  me.  "  That  appears  to  me 
to  be  just  what  you  would  have  expected,  namely,  that  Mr. 
Hardman,  on  the  part  of  Messrs.  Brogden,  writes  to  Mr.  Burnett: 
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"  I  send  you  back  the  draft*  of  ibe  agreement  with  the  alterations 
we  have  made  in  it;  it  is  n6wf0r/you  to  say  whether 
there  is  *  anything  farther  to  be  reilidiied*upon  the  matter ;  [*  676] 
if  there  is  I  here  communicate  to  you  toy/aSdress.  " 

My  Lords,  that  draft  having  been  sent *in.''th'id. form  to  the  rail- 
way directors,  the  statement  in  the  case  is* that  ""Mr.  Burnett 
was  the  proper  custodian  of  contracts  for  the  supply  of  .-coke  and 
coal  for  the  plaintiifs.  On  receipt  of  the  paper  encrosed.*i>i  Mr. 
Hardman's  letter  he  put  it  into  his  drawer,  and  it  reiqaibed^ 
there  till  the  7th  of  November,  1872,  when  it  was  produced\fD*' 
Mr.  Alexander  Brogden  on  the  occasion  hereinafter  mentioned.  " 

Now,  my  Lords,  I  will  call  your  Lordship's  attention  to  what 
was  done  subsequent  to  this  date;  but  before  I  do  so,  there  is 
at  the  very  outset  this  remarkable  circumstance,  which  your 
Lordships  will  bear  in  mind :  these  two  parties  having  been  in 
negotiation  up  to  the  22nd  of  December,  both  of  them  clearly 
bent  upon  making  a  contract  which  was  to  provide  for  a  supply 
of  coals  in  the  following  year,  both  of  them  engaged  upon  it, 
and  so  seriously  engaged  upon  it  that  they  had  reduced  it  into 
writing  with  very  considerable  minuteness  of  detail;  according 
to  the  view  of  the  appellants,  this  agreement,  which  they  were 
80  bent  on  forming,  is  said  suddenly  and  without  any  kind  of 
explanation  to  have  passed  entirely  out  of  view,  —  an  incomplete 
and  unfinished  transaction,  as  regarded  which  there  never  was 
any  consensus  between  them,  and  no  explanation  is  given  in  any 
shape  or  form  of  why  it  was,  according  to  the  view  of  the  appel- 
lants, that  there  never  was  any  reference  afterwards  to  the  con- 
tract, nor  any  proceeding  taken  to  have  it  brought  to  a  definite 
point.  My  Lords,  it  would  be,  indeed,  a  very  strange  matter  if, 
both  parties  having  shown  such  earnestness  in  the  business  to 
which  they  were  addressing  themselves,  they  were  from  the 
moment  of  the  22nd  of  December  to  be  held  to  have  parted  with- 
out any  impression  whatever  that  anything  had  been  done  towards 
accomplishing  the  object  of  that  act  upon  which  they  were  bent. 

But,  my  Lords,  what  took  place  afterwards  was  this :  On  the 
22nd  of  December  Mr.  Burnett,  getting  this  draft,  putting  it 
where  the  contracts  of  the  company  were  placed  for  custody, 
writes  in  return  to  Messrs.  Brogden  &  Sons.  He  makes  no 
objection  to  anything  which  had  been  done  with  regard  to  that 
document ;  he  is  silent  upon  that  subject,  but  he  says,  "  We 
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[*677]  shall  require  *250  tons,j)i^x  we^k  of  locomotive  coal,  com- 
mencing not  later  thaiirthe  1st  of  January  next  *  —  the 
very  date  which  was  ther'iJalfe'-mentioned  in  the  contract  for  the 
commencement  of  ttifiL  ajipply  —  **  Keply  by  wire  that  you  will 
do  this,  that  we/may'^irrange  with  other  collieries  accordingly." 
My  Lords,  tll§  cofttract  had  provided,  with  regard  to  the  amount 
of  the^  f^fPjj**  ^^^t  i*  should  be  "  220  tons  of  coal,  and  any 
farthei'iqyrihtity  of  coal  not  exceeding  350  tons  per  week,  at  such 
•tiii^ds.  knd  in  such  quantity  as  the  company  shall  by  writing 
'./.  \iMer  their  agent's  hands  from  time  to  time  require,  such  notice 
•  to  be  given  to  the  contractors  or  agents  of  the  contractors  for  the 
time  being. " 

Now  reference  was  made  to  this  letter,  and  some  argument  was 
raised  upon  it  to  the  effect  that  it  was  a  letter  asking  Messrs. 
Brogden  to  reply  by  wire  whether  they  would  supply  the  250 
tons,  and  that  it  was  therefore  inconsistent  with  a  right  to  order 
that  supply.  My  Lords,  it  seems  to  me  to  be  the  most  natural 
letter  possible  for  persons  who  had  a  contract  to  have  written. 
They  order  a  supply  within  the  terms  of  the  contract  greater  than 
the  minimum,  which  was  220  tons,  but  within  their  power  as 
regards  the  maximum;  and  it  seems  to  me  that,  inasmuch  as 
they  had  to  give  notice  with  regard  to  the  times  and  the  mode  of 
any  supply  over  220  tons,  it  was  only  what  men  in  that  position 
would  have  done,  to  ask  those  who  had  to  make  that  supply 
whether  they  might  depend  and  rely  upon  their  affording  it  at 
the  times  and  in  the  quantity  which  were  thus  specified. 

My  Lords,  on  the  22nd  of  December  Messrs.  Brogden  &  Sons 
telegraph  to  the  railway  directors,  "  We  have  arranged  to  supply 
you  quantity  you  name,  250  tons  weekly,  from  1st  January." 
And  without  going  through  the  letters  as  to  the  change  of  sup- 
ply, I  may  say  that  the  quantity  was  afterwards  changed  to  a 
quantity  of  350  tons  per  week,  which  also  was  a  quantity  not 
beyond  the  maximum  mentioned,  but  the  actual  maximum  men- 
tioned by  the  contract. 

Now,  my  Lords,  what  I  have  to  ask  myself  is  this :  the  draft 
having  been  returned  with  only  one  variation  to  which,  as  far 
as  I  can  see,  any  objection  could  have  been  taken,  namely,  that 
with  reference  to  the  arbitrator,  and  no  objection  having  been 
made  upon  the  score  of  the  insertion  of  his  name, 
[*678]  although  any  *  communication  which  might  have  been 
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made  must  distinctly  have  beto  made  in  writing;  I  have  to 
ask,  how  is  the  course  of  action. -q|  the  parties  —  the  suppliers 
of  coal  and  the  railway  company — during  the  following  year  to 
be  accounted  for?  In  the  first  place,  ifty  Lords,  the  railway 
directors  commence  by  ordering  a  supply  .sxaexly  at  the  date 
specified  in  the  contract;  and,  in  the  next  place,  arid  this  is  a 
point  which  I  am  bound  to  say  appears  to  me  not  in  any  way  to 
have  been  met  by  the  very  able  argument  we  have  heardj^and  yet 
to  be  all  important  in  the  case,  — the  price  from  that  date,, the 
1st  of  January,  commences  to  be,  and  continuee  to  be,  through* 
out  the  year,  the  very  price  stipulated  for  in  the  contract.  And 
farther,  that  price  is  a  price  differing  from  the  price  which  had 
prevailed  up  to  that  time.  And  not  only  is  that  so,  but  during 
the  whole  of  the  year,  when,  of  course  the  market  price  was 
varying  from  time  to  time,  this  price  never  changes;  it  is  an 
unvarying  price  throughout  the  year.  And,  my  Lords,  more 
than  that,  to  that  price  there  are  added  upon  two  occasions 
exactly  the  sum  which  by  the  contract  might  be  added,  namely, 
the  sum  of  5d.  in  the  one  case,  and  6d.  in  the  other,  upon  the 
charge  of  the  Great  Western  Company  being  raised  for  the  car- 
riage of  the  coal.  Then,  my  Lords,  not  only  does  the  supply 
commence  at  the  time  mentioned  in  the  contract,  not  only  is  the 
price  the  price  which  is  explained  by  the  contract,  and  cannot 
be  explained  in  any  other  way,  but  in  addition  to  that,  the 
quantity  is  the  quantity  mentioned  in  the  contract,  and  during 
the  greater  part  of  the  year  is  exactly  the  maximum  quantity 
authorized  by  the  contract  to  be  required. 

Farther  than  that,  your  Lordships  have  in  one  of  the  letters  a 
reference  which,  again  I  must  say,  has  not  in  any  way  been 
explained  to  my  satisfaction,  and  which  I  am  unable  to  explain 
except  by  referring  it  to  this  contract,  —  I  refer  to  a  letter  of 
the  25th  of  July,  1872.  "  We  find,"  says  the  agent  for  Messrs. 
Brogden,  "  that  from  1st  January  to  June  30th  you  received 
8835.15  tons,  which  equal  340  tons  per  week,  or  about  40  tons  per 
week  more  than  your  contract. "  I  have  asked  what  is  the  mean- 
ing of  the  expression  "  more  than  your  contract "  there  ?  and  no 
explanation  has  been  given  of  it  No  explanation  can  be  given 
of  it  unless  it  refers  to  the  contract  in  question.  It  is 
quite  *  true  that,  as  it  is  said,  the  contract  in  question  [*  679] 
did  not  provide  for  a  maximum  of  300  tons  per  week,  but 
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of  350.  My  Lords,  that  may  bcC8cl,.l)ut  an  error  as  to  the  maxi- 
mum mentioned  in  the  copt^t'does  not  make  it  any  the  less 
a  reference  to  the  cont;^ct^'^nd  the  letter  cannot  be  explained 
in  any  other  way.  ^  I'^hi^K  I  can  see  how  it  came  to  pass  that 
Messrs.  Brogden^  ^{sytfke  of  the  maximum  supply  as  being  300 
tons.  I  thijjk  >t'>fose  in  this  way :  When  they  themselves  first 
proposejl  -Jthe'-pontract  they  had  proposed  a  contract  for  a  supply 
of  SQQyfy^X)  tons,  and  it  may  well  be  that,  not  having  kept  a 
cqpy'pJ  the  contract,  they  may,  in  a  loose  way,  have  thought 
.  ••^Vl^OO  tons  had  been  the  agreed-upon  amount  which  they  had 
\  to  supply  under  the  contract.  However,  whether  that  was  so  or 
not  appears  to  me  to  be  quite  immaterial.  Here  is  an  express 
admission  by  them,  which  it  seems  to  me  to  be  impossible  to 
get  over,  that  they  were  supplying  coals  under  a  contract,  and  no 
contract  can  be  suggested  except  the  contract  to  which  I  have 
already  referred. 

But,  my  Lords,  over  and  above  that,  I  must  say  that  having 
read  with  great  care  the  whole  of  this  correspondence,  there 
appears  to  me  clearly  to  be  pervading  the  whole  of  it  the  expres- 
sion of  a  feeling  on  the  one  side  and  on  the  other  that  those  who 
were  ordering  the  coals  were  ordering  them,  and  those  who  were 
supplying  the  coals  were  supplying  them,  under  some  course  of 
dealing  which  created  on  the  one  side  a  right  to  give  the  order, 
and  on  the  other  side  an  obligation  to  comply  with  the  order.  If 
it  had  not  been  so,  I  cannot  conceive  how  when  there  were  these 
repeated  complaints  against  the  Messrs.  Brogden  for  short  or 
irregular  supplies,  and  when  they  say  more  than  once  that  the 
prices  they  were  receiving  from  the  Metropolitan  Company  did 
not  make  their  bargain  a  good  one,  or  did  not  make  the  Metro- 
politan  Company  good  customers,  how  it  was  that  if  they  did  not 
feel  that  there  was  a  contract  somewhere  or  other  entitling  the 
Metropolitan  Company  to  a  supply,  and  binding  them  (the 
Brogdens)  to  supply  coal,  they  did  not  say,  If  you  do  not  like 
the  mode  in  which  we  are  supplying,  or  the  extent  to  which  we 
are  supplying,  it  is  quite  easy  for  you  to  get  your  supplies  else- 
where, and  we  are  under  no  obligation  to  supply  you.  They  do 
not  do  that ;  on  the  contrary,  they  go  on  asking  for  indul- 
[*  680]  gence  and  consideration  in  a  way  which  ♦  it  appears  to  me 
to  be  impossible  to  account  for,  except  upon  the  footing 
which  they  recognize  in  the  letter  I  have  read  of  the  25th  of 
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July,  that  there  was  a  contract  under  which  there  was  some 
maximum  or  other  up  to  which  they  were  bound  to  supply  the 
coal. 

My  Lords,  those  are  the  grounds  which  lead  me  to  think 
that,  there  having  been  clearly  a  coTtsensus  between  these  parties, 
arrived  at  and  expressed  by  the  document  signed  by  Mr.  Brogden, 
subject  only  to  approbation,  on  the  part  of  the  company,  of  the 
additional  term  which  he  had  introduced  with  regard  to  an  arbi- 
trator, that  approbation  was  clearly  given  when  the  company 
commenced  a  course  of  dealing  which  is  referable  in  my  mind 
only  to  the  contract,  and  when  that  course  of  dealing  was 
accepted  and  acted  upon  by  Messrs.  Brodgen  &  Co.  in  the  supply 
of  coals.  Therefore,  my  Lords,  I  am  of  opinion  that  the  con- 
clusion at  which  the  Court  of  Common  Pleas  arrived  was  correct, 
as  was  also  the  conclusion  at  which  the  majority  of  the  Court  of 
Appeal  arrived. 

My  Lords,  I  am  bound  to  say,  with  regard  to  the  very  elaborate 
judgment  of  the  Lord  Chief  Justice,  that,  if  I  could  as  a  matter 
of  fact  arrive  at  the  conclusion  in  one  respect  at  which  he  arrived 
upon  the  question  of  fact,  I  should  be  very  much  inclined  to 
concur  in  the  whole  of  his  judgment  As  I  understand  it  from 
the  passages  to  which  1  have  referred  in  the  judgment  of  the 
Lord  Chief  Justice,  which  I  will  not  read  again,  it  was  the 
opinion  of  the  Lord  Chief  Justice  that,  to  use  his  own  words, 
the  Court  might  *  safely  infer  '  that  the  applications  to  the 
Metropolitan  Company  which  are  mentioned  in  one  of  the  letters 
had  actually  been  made.  The  Messrs.  Tahourdin,  the  solicitors 
for  the  company,  no  doubt,  being  instructed  that  such  was  the 
case,  had  stated  in  their  letter  that  the  agent  of  Messrs.  Brogden 
**  afterwards  repeatedly,  at  intervals,  applied  to  the  company's 
agent  for  the  agreement  to  be  completed,  but  could  never  obtain 
it,  and  was  in  fact  told  that  there  was  no  agreement,  and  at  all 
events  though  often  applied  to  thus  the  company  have  taken  care 
never  to  place  themselves  in  a  condition  to  be  charged  by  Messrs. 
Brogden  upon  the  alleged  contract  in  case  of  breach  on  their 
part. '  My  Lords,  if  I  found  it  proved  that  an  applica- 
tion had  *been  made  by  the  Messrs.  Brogden  to  the  rail-  [*  681] 
way  company  for  an  agreement  and  to  have  the  agreement 
or  contract  completed,  and  that  they  had  been  told  that  there  was 
no  contract  and  no  agreement,  it  seems  to  me  that  it  would  have 
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gone  far  to  answer  all  the  observations  I  have  already  made. 
But  I  have  no  doubt  that  if  the  Messrs.  Tahourdin  had  found 
that  they  had  been  correctly  informed  when  they  made  this 
statement,  they  would  not  have  failed  to  prove,  and  they  would 
have  had  the  means  of  proving,  before  the  arbitrator  who  stated 
the  special  case,  the  facts  whicii  thus  they  state  in  their  letter. 
I  take  it  that  it  must  be  inferred  from  the  fact  that  no  such 
proof  was  given,  that  no  such  proof  could  be  given,  and  there- 
fore these  statements  must  entirely  be  removed  out  of  the  case. 
And,  they  being  removed  out  of  the  case,  I  cannot  but  think 
that  the  judgment  of  the  Lord  Chief  Justice  is  deprived  of 
what  would  have  been  one  of  the  strongest  arguments  in  support 
of  it. 

My  Lords,  I  must  move  your  Lordships  that  the  judgment 
of  the  Court  of  Appeal  be  afl&rmed,  and  that  this  appeal  be 
dismissed  with  costs.  In  one  respect  one  cannot  help  feeling 
some  anxiety,  as  I  have  felt  about  the  case  throughout,  because 
one  cannot  help  believing  that,  whether  from  carelessness  or 
not  I  know  not,  Messrs.  Brogden  had  not  actually  in  their  pos- 
session a  copy  of  the  agreement,  and  that  in  all  probability  they 
were  not  aware  that  the  1st  of  November  was  the  last  day  on 
which  they  could  have  terminated  the  agreement,  as  probably 
they  would  have  terminated  it  without  entering  upon  another 
year.  With  that,  however,  we  cannot  deal,  we  must  administer 
the  law  as  the  rights  of  the  parties  really  stand. 

Lord  Hatherley  :  — 

My  Lords,  I  have  come  to  the  same  conclusion  as  that  which 
has  just  been  expressed  by  my  noble  and  learned  friend  on  the 
woolsack.     [His  Lordship  then  went  through  the  facts  at  some 

length,  and  concluded  as  follows :  — ] 
[686]  If  you  ask  me,  when  in  my  judgment  the  agreement  was 
complete,  I  answer  that  the  agreement  was  complete  when 
the  first  coals,  the  300  tons  of  coal  supplied  in  January,  were 
invoiced  at  the  differing  price,  and  when  that  differing  price  was 
accepted  and  paid.  I  think  that  did  bring  the  case  up  to  what 
Mr.  Herschell  very  fairly  admitted,  as  he  was  bound  to  admit  it, 
would  be  a  sufficient  case  to  make  out  on  the  part  of  the  plain- 
tiffs. It  does  establish  a  course  of  action  on  the  part  of  the 
plaintiffs  of  such  a  character  as  necessarily  to  lead  to  the  infer- 
ence on  the  part  of  the  defendants  that  the  agreement  had  been 
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accepted  on  the  part  of  the  plaintiffs,  and  was  to  be  acted  upon 
by  them ;  and  they  did  act  upon  it  accordingly. 

*  I  think,  my  Lords,  it  is  not  necessary  for  me  to  go  [*  687] 
into  more  detail.  I  confess  that  there  is  no  part  of  the 
correspondence  throughout  that  at  all  shakes  the  view  I  enter- 
tain in  this  case  as  derived  from  the  documents  which  I  have 
already  referred  to,  and  I  am  therefore  of  opinion  that  the  plain- 
tiffs are  entitled  to  succeed  in  the  action,  and  that  the  appeal 
should  be  dismissed  with  costs. 

Lord  Selborne  : — 

My  Lords,  the  question  which  is  brought  before  your  Lordships 
in  this  case  is  entirely  one  of  fact,  namely,  whether  the  dealings 
between  these  parties  in  the  year  1872  were  upon  the  footing  of 
the  draft  contract  signed  by  Mr.  Alexander  Brogden  in  December, 
1871.  [After  briefly  stating  the  facts  up  to  the  letter  of  2l8t 
December,  1871,  he  continued:  —  ] 

I  by  no  means  say  that  if  nothing  had  been  done  upon  [688] 
the  footing  of  the  agreement,  silence  would  have  given  con- 
sent in  such  a  sense  as  to  bind  the  parties  on  either  sida  If 
either  Lord  Coleridge  or  Mr.  Justice  Brett  intended  to  express 
an  opinion  that  a  mere  mental  consent  given  under  those  circum- 
stances, and  followed  up  neither  by  communication  nor  by  action, 
would  make  a  binding  contract,  I  should  certainly  hesitate  very 
much  before  I  assented  to  that  proposition.  I  do  not  know  that 
it  is  necessary  so  to  understand  their  expressions.  No  doubt 
their  Lordships  did  say  that  mental  consent  without  communi- 
cation or  intimation  might  do,  but  then  probably  their  Lordships 
did  not  intend  to  leave  out  of  sight  action  following  upon  that 
assent  and  consistent  with  it. 

However  that  may  be,  this  sentence  is  most  material 
to  the  *  interpretation  of  what  follows.  The  one  party  [  *  689] 
writes  to  the  other  in  terms  which  I  interpret  to  mean 
this ;  I  do  not  suppose  you  will  have  anything  farther  to  say,  or 
that  you  will  make  any  objection  to  the  way  in  which  I  have 
filled  up  these  blanks,  but,  if  you  have  anything  farther  to  say, 
let  me  hear  from  you.  Now  what  follows  ?  On  the  very  next 
day,  the  22nd  of  December,  not  indeed  mentioning  this  contract, 
but  dealing  with  the  subject-matter  of  it,  Burnett  writes  and 
says,  "  We  shall  require  250  tons  (that  is  the  quantity  which 
we  shall  want  supplied)  per  week  of  locomotive  coal  common- 
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cing  not  later  than  the  Ist  of  January  next, "  that  was  the  very 
day  on  which  the  agreement  was  to  take  effect.  I  can  hardly 
present  to  my  mind  the  point  of  view  from  which  any  person  can 
refuse  to  connect  the  letter  of  the  22nd  of  December  with  the 
letter  of  the  21st  of  December,  which  said,  "  if  you  have  any- 
thing farther  to  communicate."  The  company's  agent  had  this 
to  communicate,  —  the  quantity  we  shall  want  is  250  tons  per 
week,  and  we  shall  want  that  supply  to  commence  as  early  as 
the  1st  of  January,  the  day  mentioned  in  the  agreement.  To 
my  mind  that  is  a  clear  reference  to  the  agreement  which  had 
been  drafted,  although  the  agreement  itself  is  not  mentioned. 

Then,  my  Lords,  all  that  follows,  the  immediate  requirement 
on  the  very  same  day  to  supply  that  quantity  from  the  Ist  of 
January,  the  action  (which  I  see  no  reason  for  referring  to  any 
other  period)  of  stopping  the  supply  they  had  been  receiving  of 
fuel  from  the  North  on  the  faith  of  this  agreement  upon  which 
they  can  rely,  the  quantity  orginally  less  but  soon  raised  to  the 
maximum  of  350  tons  a  week,  and  spoken  of  in  many  letters  as 
**  the  full  weekly  quantity  of  350  tons, "  and  finally  so  spoken  of 
in  the  following  terms,  in  a  letter  of  the  Messrs.  Brogden  them- 
selves,  "  We  hope  to  be  able  to  deliver  your  full  quantity, '  and 
the  price  charged  being  the  same  as  that  mentioned  in  the  con- 
tract, —  it  appears  to  me  that  every  single  circumstance  points 
quite  unequivocally  to  this  agreement;  and,  looking  at  the  order 
of  events  with  regard  to  the  dates  and  the  communications  be- 
tween the  parties,  I  should  have  thought  it  absolutely  impossible 
for  any  person  to  doubt  that,  if  the  directors,  after  getting  the 
benefit  of  the  lower  price  for  nearly  an  entire  year,  had  after- 
wards endeavoured  to  turn  round  because  the  price  might 
[♦  690]  have  risen  in  *  the  market,  they  would  have  been  turned 
without  much  hesitation  out  of  any  Court  into  which 
they  had  come. 

Now  it  is  said  that  Messrs.  Brogden  could  not  have  understood 
it  so,  because  they  did  not  give  the  notice  which  they  might  have 
given  at  the  beginning  of  November.  My  Lords,  I  think  there 
is  an  extremely  simple  and  easy  explanation  of  that,  as  well  as 
of  their  letter  of  the  25th  of  July,  in  which  they  speak  of  a 
**  contract,"  although  showing  some  error  as  to  its  terms,  and 
also  of  the  peculiar  terms  of  that  letter  of  the  7th  of  November, 
written  immediately  after  the  dispute  had  arisen,  in  which  they 
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say  that  if  the  agreement  is  exchanged  they  will  go  on  to  the 
end  of  the  year,  but  they  will  not  go  on  any  longer  without  new 
t€rms  being  settled.  The  explanation  of  the  whole  to  my  mind 
is  this,  —  they  had  not  kept  a  copy  of  the  agreement  which  Mr. 
Alexander  Brogden  had  signed ;  —  they  had  kept  a  copy  of  their 
own  letter  of  the  18th  of  November,  containing  their  proposal  in 
which  there  was  no  provision  for  carrying  on  the  contract  beyond 
the  end  of  the  year,  unless  notice  were  given,  and  of  course  noth- 
ing whatever  as  to  the  time  at  which  such  notice  was  to  be  given. 
They  had  been  acting  under  the  impression  that  the  actual  con- 
tract was  on  the  footing  of  that  letter,  probably  thinking  that 
the  less  number  of  tons  mentioned  there,  namely  300,  had  been 
settled  instead  of  the  greater  400,  which  would  explain  the  cal- 
culations in  the  letter  of  the  25th  of  July.  They  had  been  acting 
throughout  upon  the  footing  not  that  there  was  no  contract,  but 
that  the  contract  was  in  that  respect  different  in  its  terms  from 
what  it  actually  was,  and  when  they  found  that  they  had  made 
that  mistake,  they  tried  to  get  out  of  the  contract  altogether. 

That,  my  Lords,  is  the  clear  conclusion  to  which  if  I  was  a 
juryman  sitting  upon  this  case,  I  should  come  upon  the  case, 
which  entirely  rests  upon  fact.  I  therefore  entirely  concur  in 
the  motion  which  has  been  made  to  your  Lordships  by  my  noble 
and  learned  friend  on  the  woolsack. 

Lord  Blackburn  :  — 

My  Lords,  in  this  case  the  question  which  has  now  to  be 
decided  is,  I  believe,  quite  a  question  of  fact ;  but  part  of 
what  was  said  *  in  the  Court  of  Common  Pleas  would  raise  [*  691] 
an  important  question  of  law,  if  it  were  to  be  taken  in 
a  way  in  which  it  was  not  necessary  for  either  Lord  Coleridge 
or  Mr.  Justice  Brett  to  hold  it,  and  in  which  therefore  they  both 
said,  looking  to  the  facts  which  had  been  found,  they  did  not 
hold  it.  I  wish  to  say  upon  that  point  that  I  cannot  agree  with 
what  seems  to  be  their  view.  Mr.  Justice  Brett,  referring  to 
the  case  of  Sx  parte  Harris,  In  re  Imperial  Land  Company  of 
Marseilles^  L.  E. ,  7  Ch.  587,  before  the  Lords  Justices,  and  other 
cases,  says  that,  looking  to  all  this,  he  has  come  **  to  a  strong 
opinion  that  the  moment  one  party  has  made  a  proposition  of 
terms  to  another,  and  it  can  be  shown  by  sufficient  evidence  that 
that  other  has  accepted  those  terms  in  his  own  mind,  then  the 
contract  is  made,  before  that  acceptance  is  intimated  to  the  pro- 
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poser.*  And  he  goes  on  to  say,  applying  that  to  the  present 
case,  that,  to  his  mind,  as  soon  as  Burnett  put  the  letter  into  his 
drawer,  a  contract  was  made,  although  none  was  formally  entered 
into. 

My  Lords,  I  must  say  that  that  is  contrary  to  what  my  impres- 
sion is,  and  that  I  cannot  agree  in  it.  If  the  law  was  as 
intimated  by  Mr.  Justice  Brett,  there  would  be  nothing  to  dis- 
cuss in  the  present  case.  But  I  have  always  believed-  the  law  to 
be  this,  that  when  an  offer  is  made  to  another  party,  and  in  that 
offer  there  is  a  request  express  or  implied  that  he  must  signify 
his  acceptance  by  doing  some  particular  thing,  then  as  soon  as 
he  does  that  thing,  he  is  bound.  If  a  man  sent  an  offer  abroad 
saying :  I  wish  to  know  whether  you  will  supply  me  with  goods 
at  such  and  such  a  price,  and,  if  you  agree  to  that,  you  must 
ship  the  first  cargo  as  soon  as  you  get  this  letter,  there  can  be  no 
doubt  that  as  soon  as  the  cargo  was  shipped  the  contract  would 
be  complete,  and  if  the  cargo  went  to  the  bottom  of  the  sea,  it 
would  go  to  the  bottom  of  the  sea  at  the  risk  of  the  orderer.  So 
again,  where,  as  in  the  case  of  Ex  parte  Harris,  a  person  writes 
a  letter  and  says,  I  offer  to  take  an  allotment  of  shares,  and  he 
expressly  or  impliedly,  says.  If  you  agree  with  me  send  an  answer 
by  the  post,  there,  as  soon  as  he  has  sent  that  answer  by  the 
post,  and  put  it  out  of  his  control,  and  done  an  extraneous  act 
which  clenches  the  matter,  and  shows  beyond  all  doubt  that 
each  side  is  bound,  I  agree  the  contract  is  perfectly  plain  and 

clear. 
[♦  692]       *  But  when  you  come  to  the  general  proposition  which 

Mr.  Justice  Brett  seems  to  have  laid  down,  that  a  simple 
acceptance  in  your  own  mind,  without  any  intimation  to  the 
other  party,  and  expressed  by  a  mere  private  act,  such  as  putting 
a  letter  into  a  drawer,  completes  a  contract,  I  must  say  I  differ 
from  that:  It  appears  from  the  Year  Books  that  as  long  ago  as 
the  time  of  Edward  IV.,  17  Edw.  IV.,  T.  Pasch.  case  2,  Chief 
Justice  Brian  decided  this  very  point.  The  plea  of  the  defend- 
ant in  that  case  justified  the  seizing  of  some  growing  crops 
because  he  said  the  plaintiff  had  offered  him  to  go  and  look  at 
them,  and  if  he  liked  them,  and  would  give  28,  6d,  for  them, 
he  might  take  them;  that  was  the  justification.  That  case  is 
referred  to  in  a  book  which  I  published  a  good  many  years  ago, 
Blackburn  on  Contracts  of  Sale,  p.  190  et  seq.,  and  is  there  trans- 
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lated.  Brian  gives  a  very  elaborate  judgment,  explaining  the 
law  of  the  unpaid  vendor's  lien,  as  early  as  that  time,  exactly 
as  the  law  now  stands,  and  he  consequently  says :  "  This  plea  is 
clearly  bad,  as  you  have  not  shown  the  payment  or  the  tender 
of  the  money ;  "  but  he  goes  farther,  and  says  (I  am  quoting  from 
memory,  but  I  think  I  am  quoting  correctly),  "  Moreover,  your 
plea  is  utterly  naught,  for  it  does  not  show  that  when  you  had 
made  up  your  mind  to  take  them  you  signified  it  to  the  plaint lif, 
and  your  having  it  in  your  own  mind  is  nothing,  for  it  is  trite 
law  that  the  thought  of  man  is  not  triable,  for  even  the  devil 
does  not  know  what  the  thought  of  man  is ;  but  I  grant  you  this, 
that  if  in  his  offer  to  you  he  had  said,  6o  and  look  at  them,  and 
if  you  are  pleased  with  them  signify  it  to  such  and  such  a  man, 
and  if  you  had  signified  it  to  such  and  such  a  man,  your  plea 
would  have  been  good,  because  that  was  a  matter  of  fact "  I 
take  it,  my  Lords,  that  that,  which  was  said  300  years  ago  and 
more,  is  the  law  to  this  day,  and  it  is  quite  what  Lord  Justice 
Mellish  in  Ex  parte  Harris,!*.  R,  7Ch.593,  accurately  says,  that 
where  it  is  expressly  or  impliedly  stated  in  the  offer  that  you 
may  accept  the  offer  by  posting  a  letter,  the  moment  you  post  the 
letter  the  offer  is  accepted.  You  are  bound  from  the  moment  you 
post  the  letter,  not,  as  it  is  put  here,  from  the  moment  you  make 
up  your  mind  on  the  subject 

But  my  Lords,  while,  as  I  say,  this  is  so  upon  the 
question  of  *  law,  it  is  still  necessary  to  consider  this  case  [*  693] 
farther  upon  the  question  of  fact  I  agree,  and  I  think 
every  Judge  who  has  considered  the  case  does  agree,  certainly 
Lord  Chief  Justice  Cockburn  does,  that  though  the  parties  may 
have  gone  no  farther  than  an  offer  on  the  one  side,  saying.  Here 
is  the  draft,  —  (for  that  I  think  is  really  what  this  case  comes 
to,)  —  and  the  draft  so  offered  by  the  one  side  is  approved  by  the 
other,  everything  being  agreed  to  except  the  name  of  the  arbi- 
trator, which  the  one  side  has  filled  in  and  the  other  has  not  yet 
assented  to,  if  both  parties  have  acted  upon  that  draft  and  treated 
it  as  binding,  they  will  be  bound  by  it  When  they  had  come 
so  near  as  I  have  said,  still  it  remained  to  execute  formal  agree- 
ments, and  the  parties  evidently  contemplated  that  they  were 
to  exchange  agreements,  so  that  each  side  should  be  perfectly 
safe  and  secure,  knowing  that  the  other  side  was  bound.  But, 
although  that  was  what  each  party  contemplated,  still  I  agree  (I 
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think  the  Lord  Chief  Justice  Cockburn  states  it  clearly  enough), 
"  that  if  a  draft  having  been  prepared  and  agreed  upon  as  the 
basis  of  a  deed  or  contract  to  be  executed  between  two  parties, 
the  parties,  without  waiting  for  the  execution  of  the  more  formal 
instrument,  proceed  to  act  upon  the  draft,  and  treat  it  as  binding 
upon  them,  both  parties  will  be  bound  by  it.  But  it  must  be 
clear  that  the  parties  have  both  waived  the  execution  of  the 
formal  instrument  and  have  agreed  expressly,  or  as  shown  by 
their  conduct,  to  act  on  the  informal  one."  I  think  that  is  quite 
right,  and  I  agree  with  the  way  in  which  Mr.  Herschell  in  his 
argument  stated  it,  very  truly  and  fairly.  If  the  parties  have  by 
their  conduct  said,  that  they  act  upon  the  draft  which  has  been 
approved  of  by  Mr.  Brogden,  and  which  if  not  quite  approved  of 
by  the  railway  company,  has  been  exceedingly  near  it,  if  they 
indicate  by  their  conduct  tliat  they  accept  it,  the  contract  is 
binding. 

But  then,  my  Lords,  I  think  Mr.  Herschell  was  justified  in 
what  he  said,  that  the  onus  probandi  lay  upon  the  railway  com- 
pany who  were  asserting  that,  and  that  it  was  a  question  whether 
enough  was  done  to  show  that  it  must  be  taken  that  the  two 
parties  did  agree.  Upon  that  I  had  on  the  former  argument 
come  to  the  conclusion,  agreeing  there  with  Lord  Chief  Justice 
Cockburn,  that  there  was  not  enough  here  to  show  that 
[*  694]  the  onu8vrA9  satisfied,  and  *that  the  acting  upon  the  draft 
was  completely  made  out  I  have  heard  the  argument  of 
Mr.  Herschell  again  to-day,  and  every  word  that  could  be  said 
upon  the  subject  in  support  of  that  view  was,  I  am  quite  confi- 
dent, said  by  him.  Notwithstanding  that  argument,  the  majority 
of  your  Lordships  think  otherwise.  I  think,  as  indeed  I  thought 
before,  that  there  is  some  evidence  here  that  the  parties  had  so 
treated  the  draft  agreement.  I  do  not  think  it  can  be  said  to  be 
conclusive  evidence,  but  it  is  evidence  on  the  question  of  fact  to 
justify  the  conclusion  to  which  the  majority  of  your  Lordships 
have  come.  But  after  listening  to  what  has  been  said,  and 
farther  considering  it,  I  can  only  say  that  I  hesitate  whether  I 
should  agree  in  the  verdict  or  not.  I  do  not  say  that  I  dissent 
from  it,  I  only  say  that  I  hesitate  about  it. 

Now,  my  Lords,  I  will  say  very  briefly  what  I  have  to  say 
upon  this  subject,  just  to  indicate  where  it  is  that  I  have  my 
doubt.     I  think  that  when  the  draft  was  sent  in  that  letter  there 
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bad  been  considerable  delay.  They  had  begun  to  talk  about 
making  this  contract  in  October.  The  appellants  wrote  making 
an  ofiFer  in  November;  they  had  an  interview  on  the  18th  of 
December,  and  they  had  run  it  on  until  the  22nd  of  December, 
when  Mr.  Hardman  writes :  "  Herewith  I  beg  to  return  you  draft 
of  proposed  agreement,  re  new  contract  for  coal  which  Mr. 
Brogden  has  approved,"  according  to  grammatical  construction 
that  means  "  which  draft  he  has  approved. "  Then  it  goes  on : 
**  I  am  obliged  to  leave  town  for  Bristol  to-night,  and  shall  be 
up  again  on  Monday  week  "  (that  is  the  1st  of  January).  "  If 
you  have  anything  farther  to  communicate  letters  addressed  to 
Tondu  will  find  me. "  Now,  upon  that,  viewing  it  there,  I  cer- 
tainly think  it  was  contemplated  that  there  might  be  something 
more  to  be  communicated,  there  might  be  indeed  need  to  be 
something  more  communicated  as  to  whether  they  agreed  upon 
the  arbitator  or  not;  but  I  think  that  might  be  communicated 
without  any  express  words  doing  it,  if  the  parties  showed  that 
they  were  willing  to  go  on  upon  those  terms. 

The  next  letter  that  passes  is  this  —  I  pass  by  the  telegram  — 
Mr.  Burnett  writes,  "  I  am  in  receipt  of  your  letter  of  yesterday, 
informing  me  of  your  having  been  obliged  to  go  to  Bristol,  and 
thereby  prevented  calling,  as  expected,  to  see  me  regard- 
ing the  *  supply  of  coal.  As  the  matter  is  pressing  "  (it  [*  695] 
must  be  remembered  that  the  1st  of  January  was  fast 
approaching),  "  and  as  you  will  not  be  in  town  again  until  Mon- 
day week,  I  have  just  telegraphed  to  you  as  follows :  — 'We  shall 
require  250  tons  per  week  of  locomotive  coal,  commencing  not 
later  than  Ist.  of  January  next.  Eeply  by  wire,  that  you  will 
do  this,  that  we  may  arrange  with  other  collieries  accordingly  ; ' 
as  it  is  necessary  for  us  to  know  definitely  what  you  can  do  for 
us  in  the  way  of  locomotive  fuel,  so  that  we  may  arrange  with 
other  parties  who  are  supplying  us  at  present.  The  supply  of 
your  coal  seems  to  be  very  irregular  at  present. "  Now,  as  re- 
gards that  letter,  the  impression  on  my  mind  is,  that  if  it  stood 
alone  it  would  fairly  admit  of  this  construction,  I,  the  writer, 
Mr.  Burnett,  am  not  prepared  to  say  whether  my  directors  will 
enter  into  the  contract  or  not.  I  have  put  aside  the  agreement 
to  consider  about  it,  but,  as  unfortunately  you  are  out  of  the 
way,  and  the  1st  of  January  is  fast  coming,  I  telegraph  to  you 
and  ask  you,  can  you  supply  us  with  250  tons  of  coal  per  week 
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from  that  time  forward,  pending  the  time  which  we  have  taken 
to  consider.  If  that  were  so,  clearly  that  would  not  have  bound 
the  contiact 

But  then,  comes  a  thing  which  does  make  strong  evidence,  and 
which,  I  think,  the  noble  and  learned  Lord  who  spoke  first  on 
the  other  side  of  the  House  (Lord  Hatherley)  has  placed  his 
reliance  mostly  upon,  which  is  this :  After  he  had  written  that 
letter  there  comes,  on  the  2nd  of  January,  again  a  letter  com* 
plaining  of  short  supplies,  which  must  of  course  have  meant 
short  supplies  prior  to  the  Ist  of  January,  but  going  on :  "  I 
would  remind  you  that  it  was  on  your  assurance  that  your  firm 
could  send  us  a  regular  weekly  supply  of  250  tons  that  I  stopped 
our  supply  of  fuel  from  the  North. "  And  in  a  letter  to  the  prin- 
cipals at  the  same  time,  he  says,  "  I  now  remind  you  that  we 
stopped  the  supply  of  coke  from  the  North  on  your  Mr.  Hard- 
man's  assurance  that  you  would  be  able  to  send  us  a  regular 
supply  of  250  tons  per  week. "  I  thought,  at  first,  that  the  Lord 
Chief  Justice's  explanation  of  that  letter  was  the  right  one,  and 
that  when  he  said,  "  Upon  your  assurance  you  would  be  able  to 
send  us  a  regular  supply  of  250  tons  per  week  *  "  we 
[*  696]  stopped  the  supply  of  coke  from  the  *  North, "  that  neces- 
sarily pointed  back  to  the  time  when  the  strike  ceased ; 
but  I  am  not  by  any  means  certain  now  that  that  is  right.  I 
think  it  is  very  possible  that  they  might  have  been  getting  a  supply 
of  coke  as  fuel  from  the  North,  and  what  is  meant  here  is,  that 
it  was  in  reliance  upon  the  statement  in  your  telegram,  in  which 
you  told  us  you  would  supply  us  with  250  tons  per  week,  that 
we  stopped  the  supply  of  coke  from  the  North.  That  is  an 
observation  not  without  weight. 

It  is  true  that  that  letter  was  not  written  as  to  a  person  who 
had  a  contract,  —  Remember  you  have  bound  yourself  to  give  me 
250  tons  a  week,  and  I  hold  you  to  your  engagement  It  is 
rather  a  complaint;  it  is  put  in  this  way:  BecoUect  that  you 
said  you  would  give  us  that  supply.  It  is,  therefore,  more  a 
kind  of  letter  which  I  might  call  a  neutral  letter,  pointing  not 
very  distinctly  to  either  one  view  or  the  other. 

But  then,  my  Lords,  comes  this  fact :  after  that  letter  there  is 
a  supply  all  through  the  month  of  January  of  a  considerable 
quantity,  and  all  of  that  coal  is  invoiced  and  paid  for  according 
to  the  contract  price  of  20^.,  which  was  higher  than  the  price 
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had  been  before.  That  was  evidence,  and  strong  evidence,  that 
the  parties  had  entered  into  a  new  contract ;  that  both  of  them 
meant  to  enter  into  a  new  contract,  I  think,  cannot  admit  of  any 
doubt.  It  is  upon  that  that  Lord  Justice  Bramwell  almost 
entirely  bases  his  judgment.  I  do  not,  myself,  feel  that  it  is 
quite  so  strong  as  he  does.  It  is,  to  my  mind,  evidence,  and 
strong  evidence,  that  they  were  agreeing.  Viewing  it  as  a  ques- 
tion of  fact,  if  a  jury  were  to  take  that  view,  and  were  to  find 
that  that  would  be  enough  to  bind  the  contract,  I  could  by  no 
means  say  that  they  were  not  right.  My  own  view  is,  that  I 
hesitate  a  good  deal  as  to  whether  there  is  enough  to  satisfy  the 
onus  which  is  cast  on  the  Metropolitan  Railway  Company  to 
establish  a  contract;  but  farther  than  that  hesitation  I  will 
not  go. 

I  will  not  detain  your  Lordships  any  longer  by  remarking  upon 
the  other  portions  of  the  case.  Some  of  the  letters  read  one  way 
and  some  the  other.  I  can  only  say  that  apart  irom  that  change 
in  the  price  I  should  have  thought  that  they  could  all  be  explained 
consistently  with  saying  that  the  bargain  was  not  made ; 
but  this  *is  a  piece  of  evidence,  and  a  strong  piece  of  evi-  [*  697] 
dence,  bearing  upon  that.  It  is  a  question  of  fact,  and  I 
think  there  is  no  doubt  at  all  that  if  the  evidence  of  fact  is 
sufficient,  there  is  quite  enough  to  bind  the  contract 

Lord  GOBDON  concurred  with  the  majority. 

Judgment  complained  of  affirmed,  and  appeal  dismissed 
loith  costs. 

Lords'  Journals,  July  16,  1877. 

Household,  Tire,  and  Carriagfo  Aocident  lunranoe  CompBOij  Limited 

T.  Grant. 

4  Ex.  D.  21&-239  («.  <?.  4S  L.  J.  Ex.  577 ;  41  L.  T.  298 ;  27  W.  R.  858). 

Offer.  —  Acceptance.  ^Allotment  of  Shares.  ^  Letter  of  Allotment  miscarried. 

The  defendant  applied  for  shares  in  the  plaintiff's  company.     The  [216] 
company  allotted  the  shares  to  the  defendant,  and  duly  addressed  to 
him  and  posted  a  letter  containing  the  notice  of  allotment,  bat  the  letter 
nerer  was  received  by  the  defendant :  — 

Held,  by  Bagoallat,  L  J.,  &  Thesioer,  L.  J.  (dissentiente  Bramwell, 
L.  J.),  that  the  contract  was  complete  and  that  the  defendant  was  a  shareholder. 

Action  to  recover  £94  15s.,  being  the  balance  due  upon  100 
shares  allotted  to  the  defendant  on  the  25th  of  October,  1874,  in 
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pursuance  of  an  application  from  the  defendant  for  such  shares, 
dated  the  30th  of  September,  1874. 

At  the  trial  before  Lopes,  J.,  during  the  Middlesex  sittings, 
1878,  the  following  facts  were  proved.  In  1874,  one  Kendrick 
was  acting  in  Glamorganshire  as  the  agent  of  the  company  for  the 
placing  of  their  shares,  and  on  the  30th  of  September  the  de- 
fendant handed  to  Kendrick  an  application  in  writing  for 
[*  217]  *  shares  in  the  plaintifTs  company,  which  stated  that  the 
defendant  had  paid  to  the  bankers  of  the  company  £5, 
being  a  deposit  of  Is.  per  share,  and  requesting  an  allotment  of 
100  shares,  and  agreeing  to  pay  the  further  sum  of  19s.  per  share 
within  twelve  months  of  the  date  of  the  allotment.  Kendrick 
duly  forwarded  this  application  to  the  plaintiffs  in  London,  and 
the  secretary  of  the  company  on  the  20th  of  October,  1874,  made 
out  the  letter  of  allotment  in  favour  of  the  defendant,  which  was 
posted  addressed  to  the  defendant  at  his  residence  16  Herbert 
Street,  Swansea,  Glamorganshire ;  his  name  was  then  entered  on 
the  register  of  shareholders.  This  letter  of  allotment  never  reached 
the  defendant.  The  defendant  never  paid  the  £5  mentioned  in  his 
application,  but  the  plaintiff's  company  being  indebted  to  the 
defendant  in  the  sum  of  £5  for  commission,  that  sum  was  duly 
credited  to  his  account  in  their  books.  In  July,  1875,  a  dividend 
at  the  rate  of  2  J  per  cent,  was  declared  on  the  shares,  and  in  Feb- 
ruary, 1876,  a  further  dividend  at  the  same  rate ;  these  dividends 
amounting  altogether  to  the  sum  of  5s.  was  also  credited  to  the 
defendant's  account  in  the  books  of  the  plaintiff's  company.  After- 
wards the  company  went  into  liquidation,  and  on  the  7th  of  De- 
cember, 1877,  the  official  liquidator  applied  for  the  sum  sued  for 
from  the  defendant ;  the  defendant  declined  to  pay  on  the  ground 
that  he  was  not  a  shareholder. 

On  these  facts  the  learned  Judge  left  two  questions  to  the  jury. 
1.  Was  the  letter  of  allotment  of  the  20th  of  October  in  fact 
posted  ?  2.  Was  the  letter  of  allotment  received  by  the  defend- 
ant? The  jury  found  the  first  question  in  the  affirmative  and  the 
last  in  the  negative. 

The  learned  Judge  reserved  the  case  for  further  consideration, 
and  after  argument  directed  judgment  to  be  entered  for  the  plain- 
tiffs on  the  authority  of  Dunlop  v.  Higgina,  1  H.  L.  C.  381. 

The  defendant  appealed. 

May  22.     Finlay  and  Dillwyn,  for  the  defendant,  contended 
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that  the  defendant  was  not  a  shareholder,  for  it  was  necessary  that 
the  allotment  of  shares  should  not  only  be  made  but  also  com- 
municated to  the  defendant ;  that  a  letter  posted  but  not 
received  *wa8  not  a  communication  to  the  defendant  of  [*218] 
the  allotment,  and  that  there  was  therefore  no  contract 
between  the  parties. 

Wilberforce,  and  G.  Arbuthnot  (W.  G.  Harrison,  Q.  C,  with 
them),  for  the  plaintiffs,  contended  that  the  contract  was  complete 
by  acceptance  when  the  letter  was  posted,  and  that  the  plaintiffs 
were  not  answerable  for  casualties  at  the  post-office  preventing  the 
arrival  of  the  letter. 

In  addition  to  the  authorities  mentioned  in  the  judgment,  the 
following  cases  were  cited  during  the  argument :  ReidpatKs  CasCy 
L  R,  11  Eq.  86 ;  40  L.  J.  Ch.  39 ;  Townsend^s  Case,  L.  R,  13  Eq. 
148 ;  WalVs  Case,  L.  R  15  Eq.  18 ;  42  L  J.  Ch.  372 ;  Gunn's  Case, 
L  R,  3  Ch.  40 ;  37  L.  J.  Ch.  40  ;  Durimore  v.  Alexander,  9  Shaw  & 
Dunlop,  190  ;  Pellatfs  Case,  L.  R,  2  Ch.  527 ;  36  L  J.  Ch.  613 ; 
Ex  parte  Cote,  L.  E.,  9  Ch.  27 ;  Taylor  v,  Jones,  1  C.  P.  D.  87 ;  Pol- 
lock on  the  Law  of  Contracts,  2  ed.  p.  13. 

Cur.  adv.  wit 

July  1.  The  following  judgments  were  delivered :  — 
Thesiger,  L.  J.  In  this  case  the  defendant  made  an  application 
for  shares  in  the  plaintiff's  company,  under  circumstances  from 
which  we  must  imply  that  he  authorised  the  company  in  the 
event  of  their  allotting  to  him  the  shares  applied  for,  to  send 
the  notice  of  allotment  by  post.  The  company  did  allot  him  the 
shares,  and  duly  addressed  to  him  and  posted  a  letter,  containing 
the  notice  of  allotment,  but,  upon  the  finding  of  the  jury,  it  must 
be  taken  that  the  letter  never  reached  its  destination.  In  this  state 
of  circumstances  Lopes,  J.,  has  decided  that  the  defendant  is  liable 
as  a  shareholder.  He  based  his  decision  mainly  upon  the  ground 
that  the  point  for  his  consideration  was  covered  by  authority  bind- 
ing upon  him,  and  I  am  of  opinion  that  he  did  so  rightly,  and  that 
it  is  covered  by  authority  equally  binding  upon  this  Court.  The 
leading  case  upon  the  subject  is  Dunlop  v.  Higgins,  9  H.  L.  Cas. 
381.  It  is  true  that  Lord  Cottenham  might  have  decided  that 
case  without  deciding  the  point  raised  in  this.  But  it  appears  to 
me  equally  true  that  he  did  not  do  so,  and  that  he  pre- 
ferred to  rest,  and  *  did  rest  his  judgment  as  to  one  of  [*  219] 
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the  matters  of  exception  before  him  upoa  a  principle  which  em- 
braces and  governs  the  present  case.  If  so,  the  Court  is  as  much 
bound  to  apply  that  principle,  constituting  as  it  did  a  ratio  deci- 
dendi, as  it  is  to  follow  the  exact  decision  itself.  The  exception 
was  that  the  LoBD  Justice  General  directed  the  jury  in  p6int  of 
law,  that  if  the  pursuers  posted  their  acceptance  of  the  offer  in  due 
time  according  to  the  usage  of  trade,  they  were  not  responsible 
for  any  casualties  in  the  post-office  establishment.  This  direction 
was  wide  enough  in  its  terms  to  include  the  case  of  the  acceptance 
never  being  delivered  at  all,  and  Lord  Cottenham,  in  expressing 
his  opinion  that  it  was  not  open  to  objection,  did  so,  after  putting 
the  case  of  a  letter  contaiuing  a  notice  of  dishonour  being  posted  by 
the  holder  of  a  bill  of  exchange  in  proper  time,  in  which  case  he 
said  (1  H.  L,  Cas.  at  p,  399), "  Whether  that  letter  be  delivered  or  not 
is  a  matter  quite  immaterial,  because  for  accidents  happening  at 
the  post-office  he  is  not  responsible."  In  short,  Lord  Cottenham 
appears  to  me  to  have  held  that,  a^  a  rule,  a  contract  formed  by 
correspondence  through  the  post  is  complete  as  soon  as  the  letter 
accepting  an  offer  is  put  into  the  post,  and  is  not  put  an  end  to  in 
the  event  of  the  letter  never  being  delivered.  My  view  of  the 
effect  of  Dunlop  v.  Higgins  is  that  taken  by  James,  L.  J.,  in 
Harris's  Case,  L.  R,  7  Ch.  587;  41  L.  J.  Ch.  621,  There  at  L.  R,  7 
Ch.  692,  41  L.  J.,  7  Ch.  623,  he  speaks  of  the  former  case  as  "  a  case 
which  is  binding  upon  us,  and  in  which  every  principle  argued 
before  us  was  discussed  at  length  by  the  Lord  Chancellor  in  giving 
judgment ; "  he  adds,  the  Lord  Chancellor  "  arrived  at  the  conclu- 
sion that  the  posting  of  the  letter  of  acceptance  is  the  completion  of 
the  contract ;  that  is  to  say,  the  moment  one  man  has  made  the  offer, 
and  the  other  has  done  something  binding  himself  to  that  offer, 
then  the  contract  is  complete,  and  neither  party  can  afterwards 
escape  from  it."  Mellish,  L.  J.,  also  took  the  same  view.  He 
says,  L.  R,  7  Ch.  595 ;  41  L.  J.  Ch.  627,  "  In  Dunlop  v.  Higgins 
the  question  was  directly  raised  whether  the  law  was  truly  ex- 
pounded in  the  case  of  Adams  v.  Jjindsell,  p.  80,  ante,  1  B. 
&  Aid.  681 ;   19  R   R  415.    The   House  of  Lords  approved   of . 

the  ruling  in  that  case.  Lord  Chancellor  Cottenham 
[*  220]  said,  in  the  course  of  his  judgment,  that  in  the  case  of  *  a  bill 

of  exchange,  notice  of  dishonour,  given  by  putting  a  letter 
into  the  post  at  the  right  time,  had  been  held  quite  sufficient, 
whether  that  letter  was  delivered  or  not ;  and  he  referred  to  Stocken 
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V.  Collin,  7  M.  &  W.  515  ;  10  L.  J.  Ex.  227,  on  that  point,  he  being 
clearly  of  opinion  that  the  rule  as  to  accepting  a  contract  was 
exactly  the  same  as  the  rule  as  to  sending  notice  of  dishonour  of  a 
bill  of  exchange.  He  then  referred  to  the  case  of  Adams  v.  Idnd^ 
sell  and  quoted  the  observation  of  Lord  Ellenbokough,  C.  J.  That 
case,  therefore,  appears  to  me  to  be  a  direct  decision  that  the  con- 
tract is  made  from  the  time  v^hen  it  is  accepted  by  post.''  Leaving 
Harris's  Case  for  the  moment,  I  turn  to  Duncan  v.  Topham,  8  C. 

B.  225 ;  18  L.  J.  C.  P.  310,  in  v^hich  Cbesswell,  J.,  told  the  jury 
that  if  the  letter  accepting  the  contract  was  put  into  the  post-office, 
and  lost  by  the  negligence  of  the  post-office  authorities,  the  con- 
tract  would  nevertheless  be  complete :  and  both  he  and  Wilde, 

C.  J.,  and  Maule,  J.,  seem  to  have  understood  this  ruling  to  have 
been  in  accordance  with  Lord  Cottenham's  opinion  in  DurUop  v. 
Higgins.  That  opinion,  therefore,  appears  to  me  to  constitute  an 
authority  directly  binding  upon  us.  But  if  I>unlop  v.  Higgins  were 
out  of  the  way,  Harrises  Case  would  still  go  far  to  govern  the 
present.  There  it  was  held  that  the  acceptance  of  the  offer  at  all 
events  binds  both  parties  from  the  time  of  the  acceptance  being 
posted,  and  so  as  to  prevent  any  retractation  of  the  offer  being  of 
effect  after  the  acceptance  has  been  posted.  Now,  whatever  in 
abstract  discussion  may  be  said  as  to  the  legal  notion  of  its  being 
necessary,  in  order  to  the  effecting  of  a  valid  and  binding  contract, 
that  the  minds  of  the  parties  should  be  brought  together  at  one 
and  the  same  moment,  that  notion  is  practically  the  foundation 
of  English  law  upon  the  subject  of  the  formation  of  contracts. 
Unless,  therefore,  a  contract  constituted  by  correspondence  is  abso- 
lutely concluded  at  the  moment  that  the  continuing  offer  is  ac- 
cepted by  the  person  to  whom  the  offer  is  addressed,  it  is  difficult 
to  see  how  the  two  minds  are  ever  to  be  brought  together  at  one 
and  the  same  moment.  This  was  pointed  out  by  Lord  Ellen- 
borough  in  the  case  of  Adams  v.  I/indsell,  which  is  a  recog- 
nised authority  upon  this  *  branch  of  law.  But,  on  the  other  [*  221] 
hand,  it  is  a  principle  of  law  as  well  established  as  the 

legal  notion  to  which  I  have  referred,  that  the  minds  of  the  two 
parties  must  be  brought  together  by  mutual  communication.  An 
acceptance  which  only  remains  in  the  breast  of  the  acceptor,  with- 
out being  actually  or  by  legal  implication  communicated  to  the 
offerer,  is  no  binding  acceptance.  How  then  are  these  elements 
of  law  to  be  harmonised  in  the  case  of  contracts  formed  by  corre- 
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spondence  through  the  post  ?  I  see  no  better  mode  than  that  of 
treating  the  post-office  as  the  agent  for  both  parties,  and  it  was  so 
considered  by  Lord  Romilly  in  HebVs  Case,  L.  R.,  4  Eq.  9  at  p.  12, 
when,  in  the  course  of  his  judgment,  he  said,  **  Dunlop  v.  Higgivs 
decides  that  the  posting  of  a  letter  accepting  an  offer  constitutes 
a  binding  contract,  but  the  reason  of  that  is,  that  the  post-office 
is  the  common  agent  of  both  parties."  Alderson,  B.,  also  in 
Stockcn  V.  Collin,  a  case  of  notice  of  dishonour,  and  the  cjise  referred 
to  by  Lord  Cottenham,  says  :  "  If  the  doctrine  that  the  post-office 
is  only  the  agent  for  the  delivery  of  the  notice  were  correct,  no 
one  could  safely  avail  himself  of  that  mode  of  transmission."  But 
if  the  post-office  be  such  common  agent,  then  it  seems  to  me  to 
follow,  that,  as  soon  as  the  letter  of  acceptance  is  delivered  to  the 
post-office,  the  contract  is  made  as  complete  and  final,  and  abso- 
lutely binding,  as  if  the  acceptor  had  put  his  letter  into  the  hands 
of  a  messenger  sent  by  the  offerer  himself  as  his  agent  to  deliver 
the  offer  and  receive  the  acceptance.  What  other  principle  can 
be  adopted  short  of  holding  that  the  contract  is  not  complete  by 
acceptance  until  and  except  from  the  time  that  the  letter  contain- 
ing the  acceptance  is  delivered  to  the  offerer,  a  principle  which  has 
been  distinctly  negatived  ?  This  difficulty  was  attempted  to  be  got 
over  in  77ie  British  and  American  Telegraph  Company  v,  Colson,  L. 
R,  6  Ex.  108 ;  40  L.  J.  Ex.  97,  v/hich  was  a  case  directly  on  all  fours 
with  the  present,  and  in  which  Kelly,  C.  B.,  at  L.  R.,  6  Ex.  p.  115, 
is  reported  to  have  said,  "  It  may  be  that  in  general,  though  not 
in  all  cases,  a  contract  takes  effect  from  the  time  of  acceptance,  and 

not  from  the  subsequent  notification  of  it.  As  in  the  case 
[*  222]  now  before  the  Court,  if  the  letter  *  of  allotment  had  been 

delivered  to  the  defendant  in  the  due  course  of  the  post 
he  would  have  become  a  shareholder  from  the  date  of  the  letter. 
And  to  this  effect  is  Potter  v.  Sanders,'  6  Hare  1.  And  hence,  per- 
haps, the  mistake  has  arisen  that  the  contract  is  binding  upon 
both  parties  from  the  time  when  the  letter  is  written  and 
put  into  the  post,  although  never  delivered ;  whereas,  although 
it  may  be  binding  from  the  time  of  acceptance,  it  is  only 
binding  at  all  when  afterwards  duly  notified."  But,  with  def- 
erence, I  would  ask  how  a  man  can  be  said  to  be  a  shareholder 
at  a  time  before  he  was  bound  to  take  any  shares,  or  to  put  the 
question  in  the  form  in  which  it  is  put  by  Mellish,  L.  J.,  in  Har- 
ris's Case,  how  there  can  be  any  relation  back  in  a  case  of  this 
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kind  as  there  may  be  in  bankruptcy  ?  "  If,"  as  the  Lokd  Justice 
said,  "  the  contract  after  the  letter  has  arrived  in  time  is  to  be 
treated  as  having  been  made  from  the  time  the  letter  is  posted, 
the  reason  is  that  the  contract  was  actually  made  at  the  time 
when  the  letter  was  posted."  The  principle  laid  down  in  Harris's 
Case,  as  well  as  in  Dunlop  v.  HiggiJis,  can  really  not  be  reconciled 
with  the  decision  in  The  British  and  American  Telegraph  Company 
v.  Colson.  James,  L.  J.,  in  the  passage  I  have  already  quoted  (L 
R,  7  Ch.  592  ;  41  L.  J.  Ch.  623),  affirms  the  proposition  that  when 
once  the  acceptance  is  posted  neither  party  can  afterwards  escape 
from  the  contract,  and  refers  with  approval  to  HeWs  Case,  There 
a  distinction  was  taken  by  the  Master  of  the  Rolls,  that  the  com- 
pany chose  to  send  the  letter  of  allotment  to  their  own  agent,  who 
was  not  authorised  by  the  applicant  for  shares  to  receive  it  on  his  be- 
half, and  who  never  delivered  it,  but  he  at  the  same  time  assumed 
that  if,  instead  of  sending  it  through  an  authorised  agent,  they  had 
sent  it  through  the  post-office,  the  applicant  would  have  been 
bound,  although  the  letter  had  never  been  delivered.  Mellish, 
L.  J.,  really  goes  2a  far,  and  states  forcibly  the  reasons  in  favour 
of  this  view.  The  mere  suggestion  thrown  out  (at  the  close  of  his 
judgment,  L  R,  7  Ch.  at  p.  597),  when  stopping  short  of  actually 
overruling  the  decision  in  The  British  and  American  Tele- 
graph Company  v.  Colson,  that  although  *  a  contract  is  [*  223] 
complete  when  the  letter  accepting  an  offer  is  posted,  yet 
it  may  be  subject  to  a  condition  subsequent  that,  if  the  letter  does 
not  arrive  in  due  course  of  post,  then  the  parties  may  act  on  the 
assumption  that  the  offer  has  not  been  accepted,  can  hardly,  when 
contrasted  with  the  rest  of  the  judgment,  be  said  to  represent  his 
own  opinion  on  the  law  upon  the  subject.  The  contract,  as  he 
says  (L.  R,  7  Ch.  p.  596),  is  actually  made  when  the  letter  is 
posted.  The  acceptor,  in  posting  the  letter,  has,  to  use  the  language 
of  Lord  Blackburn  in  Brogden  v.  Directors  of  Metropolitan  Rait- 
way  Company,  2  App.  Cas.  666,  691  {ante,  p.  110),  "put  it  out  of 
his  control,  and  done  an  extraneous  act  which  clenches  the  matter, 
and  shows  beyond  all  doubt  that  each  side  is  bound."  How  then 
can  a  casualty  in  the  post,  whether  resulting  in  delay,  which  in 
commercial  transaction  is  often  as  bad  as  no  delivery,  or  in  non- 
delivery, unbind  the  parties  or  unmake  the  contract  ?  To  me  it 
appears,  that  in  practice  a  contract  complete  upon  the  acceptance 
of  an  offer  being  posted,  but  liable  to  be  put  an  end  to  by  an 
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accident  in  the  post,  would  be  more  mischievous  than  a  contract 
only  binding  upon  the  parties  to  it  upon  the  acceptance  actually 
reaching  the  offerer,  and  I  can  see  no  principle  of  law  from  which 
such  an  anomalous  contract  can  be  deduced. 

There  is  no  doubt  that  the  implication  of  a  complete,  final,  and 
absolutely  binding  contact  being  formed  as  soon  as  the  acceptance 
of  an  offer  is  posted,  may  in  some  cases  lead  to  inconvenience  and 
hardship.  But  such  there  must  be  at  times  in  every  view  of  the  law. 
It  is  impossible  in  transactions  which  pass  between  parties  at  a 
distance,  and  have  to  be  carried  on  through  the  medium  of  cor- 
respondence, to  adjust  conflicting  rights  between  innocent  parties, 
so  as  to  make  the  consequences  of  mistake  on  the  part  of  a  mut- 
ual agent  fall  equally  upon  the  shoulders  of  both.  At  the  same 
time  I  am  not  prepared  to  admit  that  the  implication  in  question 
will  lead  to  any  great  or  general  inconvenience  or  hardship.  An 
offerer,  if  he  chooses,  may  always  make  the  formation  of  the  con- 
tract which  he  proposes  dependent  upon  the  actual  communication 
to  himself  of  the  acceptance.  If  he  trusts  to  the  post,  he  trusts  to 
a  means  of  communication  which,  as  a  rule,  does  not  fail,  and  if 
no  answer  to  his  offer  is  received  by  him,  and  the  matter  is 
of  importance  to  him,  he  can  make  inquiries  of  the 
[•  224]  *  person  to  whom  his  offer  was  addressed.  On  the  other 
hand,  if  the  contract  is  not  finally  concluded,  except  in 
the  event  of  the  acceptance  actually  reaching  the  offerer,  the  door 
would  be  opened  to  the  perpetration  of  much  fraud,  and,  putting 
aside  this  consideration,  considerable  delay  in  commercial  transac- 
tions, in  which  despatch  is,  as  a  rule,  of  the  greatest  consequence, 
would  be  occasioned ;  for  the  acceptor  would  never  be  entirely 
safe  in  acting  upon  his  acceptance  until  he  had  received  notice 
that  his  letter  of  acceptance  had  reached  its  destination. 

Upon  balance  of  convenience  and  inconvenience  it  seems  to  me, 
applying  with  slight  alteration  the  language  of  the  Supreme  Court 
of  the  United  States  in  Tayloe  v.  T%e  Merchants'  Fire  Insurance 
Company,  9  Howard  S.  Ct.  Rep.  390,  more  consistent  with  the  acts 
and  declarations  of  the  parties  in  this  case  to  consider  the  contract 
complete  and  absolutely  binding  on  the  transmission  of  the  notice 
of  allotment  through  the  post,  as  the  medium  of  communication 
which  the  parties  themselves  contemplated,  instead  of  postponing 
its  completion  till  the  notice  had  been  received  by  the  defendant 
Upon  principle,  therefore,  as  well  as  authority,  I  think  that  the 
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judgment  of  Lopes,  J.,  was  right,  and  should  be  affirmed,  and  that 
this  appeal  should  therefore  be  dismissed. 

Baggallay,  L.  J.  I  am  of  opinion  that  this  appeal  should  be 
dismissed. 

It  has  been  established  by  a  series  of  authorities,  including 
Dunlop  V,  Higgina  in  the  House  of  Lords,  and  Harris's  Case  in  the 
Court  of  Appeal  in  Chancery,  that,  if  an  ofifer  is  made  by  letter, 
which  expresely  or  impliedly  authorises  the  sending  of  an  accept- 
ance of  such  offer  by  post,  and  a  letter  of  acceptance  properly  ad- 
dressed is  posted  in  due  time,  a  complete  contract  is  made  at  the 
time  when  the  letter  of  acceptance  is  posted,  though  there  may  be 
delay  in  its  delivery. 

The  question  involved  in  the  present  appeal  is,  whether  the 
same  principle  should  be  applied  in  a  case  in  which  the  letter  of 
acceptance,  though  duly  posted,  is  not  delivered  to  the  person  to 
whom  it  is  addressed.  Lopes,  J.,  was  of  opinion  that  the 
principle  *  was  applicable  to  such  a  case,  and  gave  judg-  [*  225] 
ment  in  favour  of  the  plaintiffs,  and  from  such  judgment 
the  present  appeal  is  brought. 

In  support  of  his  appeal,  the  defendant  relies  upon  the  decision 
of  the  Court  of  Exchequer  in  the  case  of  The  British  arid  American 
Telegraph  Company  v.  Colson,  to  which,  for  conciseness,  I  will 
refer  as  Colson's  Case. 

After  a  detailed  examination,  of  the  cases  of  Dunlop  v.  ffiggins, 
Colson's  Case,  and  Harris's  Case,  he  came  to  the  conclusion  that 
the  decision  of  the  Court  of  Exchequer  in  Colson's  Case  had  been 
virtually  overruled,  and  that  the  principle  established  in  the  House 
of  Lords  in  Dunlop  v.  ffiggins,  was  applicable  to  the  case  under 
consideration. 

Bbamwell,  L.  J.  The  question  in  this  case  is  not  [232] 
whether  the  post*office  was  a  proper  medium  of  communi- 
cation from  the  *  plaintiffs  to  the  defendant.  There  is  no  [*  233] 
doubt  that  it  is  so  in  all  cases  where  personal  service  is 
not  required.  It  is  an  ordinary  mode  of  communication,  and  every 
person  who  gives  any  one  the  right  to  communicate  with  him, 
gives  the  right  to  communicate  in  an  ordinary  manner;  and  so  in 
this  way,  and  to  this  extent,  that  if  an  offer  were  made  by  letter 
in  the  morning  to  a  person  at  a  place  within  half  an  hour's  railway 
journey  of  the  offerer,  I  should  say  that  an  acceptance  by  post, 
though  it  did  not  reach  the  offerer  till  the  next  morning,  would  be 
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in  time.  Nor  is  the  question  whether,  when  the  letter  reaches  an 
offerer,  the  latter  is  bound  and  the  bargain  made  from  the  time 
the  letter  is  posted  or  despatched,  whether  by  post  or  otherwise. 
The  question  in  this  case  is  different.  I  will  presently  state  what, 
in  my  judgment,  it  is.  Meanwhile  I  wish  to  mention  some  ele- 
mentary propositions  which,  if  carefully  borne  in  mind,  will  assist 
in  the  determination  of  this  case :  — 

First.  Where  a  proposition  to  enter  into  a  contract  is  made  and 
accepted,  it  is  necessary,  as  a  rule,  to  constitute  the  contract  that 
there  should  be  a  communication  of  that  acceptance  to  the  pro- 
poser,—  per  Brian,  C.  J.,  and  Lord  Blackburn.  Blackburn  on 
Sale,  p.  193,  orig.  ed. ;  Brogden  v.  Metropolitan  Ry.  Co.,  2  App.  Cas. 
at  p.  692 ;  p.  94,  ante. 

Secondly.  That  the  present  case  is  one  of  proposal  and 
acceptance. 

Thirdly.  That,  as  a  consequence  of  or  involved  in  the  first  prop- 
osition, if  the  acceptance  is  written  or  verbal,  L  e.,  is  by  letter  or 
message,  as  a  rule  it  must  reach  the  proposer,  or  there  is  no  com- 
munication, and  so  no  acceptance  of  the  ofifer. 

Fourthly.  That,  if  there  is  a  diflference  where  the  acceptance  is 
by  a  letter  sent  through  the  post,  which  does  not  reach  the  offerer, 
it  must  be  by  virtue  of  some  general  rule  or  some  particular  agree- 
ment of  the  parties.  As,  for  instance,  there  might  be  an  agreement 
that  the  acceptance  of  the  proposal  may  be  by  sending  the  article 
offered  by  the  proposer  to  be  bought,  or  hanging  out  a  flag  or  sign 
to  be  seen  by  the  offerer  as  he  goes  by,  or  leaving  a  letter  at  a  cer- 
tain place,  or  any  other  agreed  mode,  and  in  the  same  way  there 
might  be  an  agreement  that  dropping  a  letter  in  a  post  pillar-box 

or  other  place  of  reception  should  suffice. 
[*  234]     *  Fifthly.     That  as  there  is  no  such  special  agreement  in 
this  case,  the  defendant,  if  bound,  must  be  bound  by  some 
general  rule  which  makes  a  difference  when  the  post-oflSce  is  em- 
ployed as  the  means  of  communication. 

Sixthly.  That  if  there  is  any  such  general  rule  applicable  to  the 
communication  of  the  acceptance  of  offers,  it  is  equally  applicable 
to  all  communications  that  may  be  made  by  post.  Because,  as  I 
have  said,  the  question  is  not  whether  this  communication  may  be 
made  by  post.  If,  therefore,  posting  a  letter  which  does  not  reach 
is  a  sufficient  communication  of  acceptance  of  an  offer,  it  is  equally 
a  communication  of  everything  else  which  may  be  communicated 
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by  post,  €.  g.,  a  notice  to  quit.  It  is  impossible  to  hold,  if  I  offer 
my  landlord  to  sell  him  some  hay,  and  he  writes  accepting  my 
ofifer,  and  in  the  same  letter  gives  me  notice  to  quit,  and  posts  his 
letter,  which,  however,  does  not  reach  me,  that  he  has  communi- 
cated to  me  his  acceptance  of  my  offer  but  not  his  notice  to  quit. 
Suppose  a  man  has  paid  his  tailor  by  cheque  or  bank-note,  and 
posts  a  letter  containing  a  cheque  or  bank-note  to  his  tailor,  which 
never  reaches.  Is  the  tailor  paid  ?  If  he  is,  would  he  be  if  he  had 
never  been  paid  before  in  that  way?  Suppose  a  man  is  in  the 
habit  of  sending  cheques  and  bank-notes  to  his  banker  by  post, 
and  posts  a  letter  containing  cheques  and  bank-notes  which  never 
reaches.  Is  the  banker  liable  ?  Would  he  be  if  this  was  the  first 
instance  of  a  remittance  of  the  sort  ?  In  the  cases  I  have  sup- 
posed, the  tailor  and  banker  may  have  recognised  this  mode  of 
remittance  by  sending  back  receipts,  and  putting  the  money  to  the 
credit  of  the  remitter.  Are  they  liable  with  that  ?  Are  they  liable 
without  it?  The  question  then  is.  Is  posting  a  letter  which  is 
never  received  a  communication  to  the  person  addressed,  or  an 
equivalent,  or  something  which  dispenses  with  it  ?  It  is  for  those 
who  say  it  is  to  make  good  their  contention.  I  ask,  why  is  it  ? 
My  answer  beforehand  to  any  argument  that  may  be  urged  is,  that 
it  is  not  a  communication,  and  that  there  is  no  agreement  to  take 
it  as  an  equivalent  for  or  to  dispense  with  a  communication.  That 
those  who  affirm  the  contrary  say  the  thing  which  is  not.  That  if 
Brian,  C.  J.,  had  had  to  adjudicate  on  the  case  he  would  deliver 
the  same  judgment  as  that  reported.  That  because  a  man, 
who  may  send  a  communication  by  post  or  *  otherwise,  [*235] 
sends  it  by  post,  he  should  bind  the  person  addressed 
though  the  communication  never  reaches  him,  while  he  would  not 
so  bind  him  if  he  had  sent  it  by  hand,  is  impossible.  There  is  no 
reason  in  it ;  it  is  simply  arbitrary.  I  ask  whether  any  one  who 
thinks  so  is  prepared  to  follow  that  opinion  to  its  consequences ; 
suppose  the  offer  is  to  sell  a  particular  chattel,  and  the  letter  ac- 
cepting it  never  arrives,  is  the  property  in  the  chattel  transferred  ? 
Suppose  it  is  to  sell  an  estate  or  grant  a  lease,  is  the  bargain  com- 
pleted ?  The  lease  might  be  such  as  not  to  require  a  deed,  could 
a  subsequent  lessee  be  ejected  by  the  would-be  acceptor  of  the 
offer  because  he  had  posted  a  letter  ?  Suppose  an  article  is  adver- 
tised at  so  much,  and  that  it  would  be  sent  on  receipt  of  a  post-office 
order.    Is  it  enough  to  post  the  letter  ?    If  the  word  "  receipt "  is 
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relied  on,  is  it  really  meant  that  that  makes  a  difference  ?  If  it 
should  be  said  let  the  offerer  wait,  the  answer  is,  may  be  he  may 
lose  his  market  meanwhile.  Besides,  his  offer  may  be  by  advertise- 
ment to  all  mankind.  Suppose  a  reward  for  information,  and  in- 
formation posted  does  not  reach,  and  some  one  else  gives  it  and  is 
paid,  is  the  offerer  liable  to  the  first  man  ? 

It  is  said  that  a  contrary  rule  would  be  hard  on  the  would-be 
acceptor,  who  may  have  made  his  arrangements  on  the  footing 
that  the  bargain  was  concluded.  But  to  hold  as  contended  would 
be  equally  hard  on  the  offerer  who  may  have  made  his  arrange- 
ments on  the  footing  that  his  offer  was  not  accepted.  His  non- 
receipt  of  any  communication  may  be  attributable  to  the  person  to 
whom  it  was  made  being  absent  What  is  he  to  do  but  to  act 
on  the  negative,  that  no  communication  has  been  made  to  him  ? 
Further,  the  use  of  the  post-office  is  no  more  authorised  by  the 
offerer  than  the  sending  an  answer  by  hand,  and  all  these  hard- 
ships would  befall  the  person  posting  the  letter  if  he  sent  it  by 
hand.  Doubtless  in  that  case  he  would  be  the  person  to  suffer  if 
the  letter  did  not  reach  its  destination.  Why  should  his  sending 
it  by  post  relieve  him  of  the  loss,  and  cast  it  on  the  other  party? 
It  was  said,  if  he  sends  it  by  hand  it  is  revocable,  but  not  if  he 
sends  it  by  post,  which  makes  the  difference.  But  it  is  revocable 
when  sent  by  post,  not  that  the  letter  can  be  got  back,  but  its 
arrival  might  be  anticipated  by  a  letter  by  hand  or  telegram,  and 
there  is  no  case  to  show  that  such  anticipation  would  not 
[*236]  prevent  the  *  letter  from  binding.  It  would  be  a  most 
alarming  thing  to  say  that  it  would.  That  a  letter  honestly 
but  mistakenly  written  and  posted  must  bind  the  writer,  if  hours 
before  its  arrival  he  informed  the  person  addressed  that  it  was 
coming,  but  was  wrong  and  recalled,  suppose  a  false  but  honest 
character  given,  and  the  mistake  found  out  after  the  letter  posted, 
and  notice  that  it  was  wrong  given  to  the  person  addressed. 

Then,  as  was  asked,  is  the  principle  to  be  applied  to  telegrams  ? 
Further,  it  seems  admitted  that  if  the  proposer  said,  *'  unless  I 
hear  from  you  by  return  of  post  the  offer  is  withdrawn,"  that  the 
letter  accepting  it  must  reach  him  to  bind  him.  There  is,  indeed, 
a  case  recently  reported  in  the  **  Times  "  before  the  Master  of  thk 
Rolls,  where  the  offer  was  to  be  accepted  within  fourteen  days» 
and  it  is  said  to  have  been  held  that  it  was  enough  to  poet  the  let- 
ter on  the  14th,  though  it  would  and  did  not  reach  the  offerer  till 
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the  15th.  Of  course  there  may  have  been  something  in  that  case 
not  mentioned  in  the  report.  But  as  it  stands  it  comes  to  this, 
that  if  an  offer  is  to  be  accepted  in  June,  and  there  is  a  month's 
post  between  the  places,  posting  the  letter  on  the  30th  of  June 
will  suflBce,  though  it  does  not  reach  till  the  Slst  of  July ;  but  that 
case  does  not  affect  this.  There  the  letter  reached,  here  it  has  not. 
If  it  is  not  admitted  that  "  unless  I  hear  by  return  the  offer  is 
withdrawn,"  makes  the  receipt  of  the  letter  a  condition,  it  is  to  say 
an  express  condition  goes  for  nought.  If  it  is  admitted,  is  it  not 
what  every  letter  says  ?  Are  there  to  be  fine  distinctions  such  as, 
if  the  words  are  "  unless  I  hear  from  you  by  return  of  post,  &c.," 
it  is  necessary  the  letter  should  reach  him,  but  "  let  me  know  by 
return  of  post,"  it  is  not ;  or  if  in  that  case  it  is,  yet  it  is  not  where 
there  is  an  offer  without  those  words  ?  Lord  Blackbiten  says  that 
Mblltsh,  L.  J.,  accurately  stated,  that  where  it  is  expressly  or 
impliedly  stated  in  the  offer,  "  You  may  accept  the  offer  by  posting 
a  letter,"  the  moment  you  post  this  letter  the  offer  is  accepted,  I 
agree ;  and  the  same  thing  is  true  of  any  other  mode  of  acceptance 
offered  with  the  offer  and  acted  on,  —  as  firing  a  cannon,  sending  off 
a  rocket,  give  your  answer  to  my  servant  the  bearer.  Lord 
Blackburn  was  not  dealing  with  the  question  before  us ;  there  was 
no  doubt  in  the  case  before  him  that  the  letter  had  reached. 
As  to  the  authorities,  I  shall  not  re-examine  those  in  *  ex-  [*  237] 
istence  before  The  British  and  American  Telegraph 
Company  v.  Colson.  But  I  wish  to  say  a  word  as  to  Duidop  v. 
Higgine  ;  the  whole  difficulty  has  arisen  from  some  expressions  in 
that  case.  Mr.  Finlay*s  argument  and  reference  to  the  case  when 
originally  in  the  Scotch  Court  has  satisfied  me  that  Dxtrdop  v. 
Higgina  decidsd  nothing  contrary  to  the  defendant  in  this  case, 
Mellish,  L.  J.,  in  Harris's  Case,  L.  R,  7  Ch.  596,  says,  "  That  case 
is  not  a  direct  decision  on  the  point  before  us."  It  is  true,  he 
adds,  that  he  has  great  difficulty  in  reconciling  the  case  of  Hu 
British  and  American  Telegraph  Company  v.  Colson  with  Dunlop 
V.  Higgins.  I  do  not  share  that  difficulty,  I  think  that  they 
are  perfectly  reconcilable,  and  that  I  have  shown  so.  Where  a 
posted  letter  arrives,  the  contract  is  complete  on  the  posting.  So 
where  a  letter  sent  by  hand  arrives,  the  contract  is  complete  on 
the  writing  and  delivery  to  the  messenger.  Why  not  ?  All  the 
extraordinary  and  mischievous  conseqiiences  which  the  Lord 
Justice  points  out  in  Harris's  Case^  might  happen  if  the  law  were 
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Otherwise,  when  a  letter  is  posted,  would  equally  happen  where  it 
is  sent  otherwise  than  by  the  post.  He  adds  that  the  question 
before  the  Lords  in  Durdop  v.  Higffins  was,  whether  the  ruling  of 
the  Lord  Justice  Clerk  was  correct,  and  they  held  it  was. 
Now  Mr.  Finlay  showed  very  clearly  that  the  Lord  Justice  Clerk 
decided  nothing  inconsistent  with  the  judgment  in  7%6  British 
and  American  Telegraph  Company  v.  Colson,  Since  the  last  case 
there  have  been  two  before  Vice-Chancellor  Malins,  in  the  earlier 
of  which  he  thought  it  "reasonable"  and  followed  it  In  the 
other,  because  the  Lords  Justices  had  in  Harrises  Case  thrown 
cold  water  on  it,  he  appears  to  have  thought  it  not  reasonable. 
He  says,  suppose  the  sender  of  a  letter  says,  "I  make  you  an  oflTer, 
let  me  have  an  answer  by  return  of  post."  By  return  the  letter  is 
posted,  and  A.  has  done  all  that  the  person  making  the  offer  re- 
quests. Now  that  is  precisely  what  he  has  not  done.  He  has  not 
let  him  "  have  an  answer."  He  adds,  "  There  is  no  default  on  his 
part.  Why  should  he  be  the  only  person  to  suflFer  ? "  Very  true. 
But  there  is  no  default  in  the  other,  and  why  should  he  be  the 

only  person  to  suflFer  ?  The  only  other  authority  is  the  ex- 
[*  238]  pression  of  opinion  by  *  Lopes,  J.,  in  the  present  case.     He 

says  the  proposer  may  guard  himself  against  hardship  by 
making  the  proposal  expressly  conditional  on  the  arrival  of  the 
answer  within  a  definite  time.  But  it  need  not  be  express  nor 
within  a  definite  time.  It  is  enough  that  it  is  to  be  inferred  that 
it  is  to  be,  and  if  it  is  to  be  it  must  be  within  a  reasonable  time. 
The  mischievous  consequences  he  points  out  do  not  follow  from 
that  which  I  am  contending  for.  I  am  at  a  loss  to  see  how  the 
post-office  is  the  agent  for  both  parties.  What  is  the  agency  as  to 
the  sender  ?  merely  to  receive  ?  But  suppose  it  is  not  an  answer, 
but  an  original  communication.  What  then  ?  Does  the  extent  of 
the  agency  of  the  post-oflSce  depend  on  the  contents  of  the  letter  ? 
But  if  the  post-oflSce  is  the  agent  of  both  parties,  then  the  agent  of 
both  parties  has  failed  in  his  duty,  and  to  both.  Suppose  the 
offerer  says,  "  My  offer  is  conditional  on  your  answer  reaching  me." 
Whose  agent  is  the  post-oflBce  then  ?  But  how  does  an  ofiferer 
make  the  post-ofl5ce  his  agent,  because  he  gives  the  offeree  an  op- 
tion of  using  that  or  any  other  means  of  communication. 

I  am  of  opinion  that  this  judgment  should  be  reversed.  I  am  of 
opinion  that  there  was  no  bargain  between  these  parties  to  allot 
and  take  shares,  that  to  make  such  bargain  there  should  have  been 
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an  acceptance  of  the  defendant's  offer,  and  a  communication  to 
him  of  that  acceptance.  That  there  was  no  such  communication. 
Tliat  posting  a  letter  does  not  dififer  from  other  attempts  at  com- 
munication in  any  of  its  consequences,  save  that  it  is  irrevocable 
as  between  the  poster  and  pogt-office.  The  difficulty  has  arisen  from 
a  mistake  as  to  what  was  decided  in  Dunlop  v.  Higgitis,  and  from 
supposing  that  because  there  is  a  right  to  have  recourse  to  the  post 
as  a  means  of  communication,  that  right  is  attended  with  some 
peculiar  consequences,  and  also  from  supposing,  that  because  if  the 
letter  reaches  it  binds  from  the  time  of  posting,  it  also  binds 
though  it  never  reaches.  Mischief  may  arise  if  my  opinion  pre- 
vails. It  probably  will  not,  as  so  much  has  been  said  on  the 
matter  that  principle  is  lost  sight  of.  I  believe  equal  if  not 
greater,  will,  if  it  does  not  prevail  I  believe  the  latter  will  be 
obviated  only  by  the  rule  being  made  nugatory  by  every  prudent 
man  saying,  "  Your  answer,  by  post,  is  only  to  bind  if  it 
*  reaches  me."  But  the  question  is  not  to  be  decided  on  [*  239] 
these  considerations.  What  is  the  law  ?  What  is  the 
principle  ?  If  Brian,  C.  J.,  had  had  to  decide  this,  a  public  post  being 
instituted  in  his  time,  he  would  have  said  the  law  is  the  same  now 
there  is  a  post  as  it  was  before,  viz.,  a  communication  to  affect  a  man 
must  be  a  communication,  i.  e.,  must  reach  him. 

Judgment  affirmed. 

ENGLISH  NOTES. 

That  the  conduct  of  the  parties  may  show  communication  of  the 
acceptance  to  the  person  making  the  offer,  is  also  exemplified  by  the 
decision  of  the  Common  Pleas  in  Richards  v.  Home  Assurance  Com- 
pany  (1871),  L.  R.,  6  C.  P.  591,  40  L.  J.  C.  P.  290,  24  L.  T.  752,  19 
W.  R.  893.  There  the  plaintiff  was  to  be  appointed  as  local  manager 
of  the  defendant  company  if  he  took  twenty-five  shares.  He  applied  for 
and  was  allotted  the  shares,  but  no  formal  notice  of  allotment  was  sent. 
He  deposited  £1  per  share  and  accepted  the  managership  offered.  He 
was  held  to  be  a  shareholder.  But  the  conduct  which  is  relied  on  as 
constituting  the  acceptance  must  be  unequivocal  and  unconditional. 
Thus  in  Warner  v.  WiUingtan  (1856),  3  Drew.  523,  2b  L.  J.  Ch.  662, 
it  was  held  that  the  sending  of  a  draft  lease  was  not  an  acceptance  of  the 
terms  of  tenancy  offered. 

Here  may  be  noted  cases  where  the  question  has  been  wbeAar 
acceptance  of  an  offer  by  conduct  carries  with  it  assent  to  terms  not 
directly  presented  to  the  mind  of  the  offeree.     In  Hendf^'son  v.  Steven- 
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son  (1875),  L.  E.,  2  H.  L.  Sc.  470,  32  L.  T.  709,  it  was  decided  that  a 
passenger  was  not  bound  by  an  endorsement  on  the  back  of  ticket  ex- 
empting the  carriers  from  loss  caused  by  their  negligence,  unless  his 
attention  was  drawn  to  or  unless  he  knew  of  it. 

In  Watkins  v.  RymUl  (1883),  10  Q.  B.  D.  178,  52  L.  J.  Q.  B.  121, 
48  L.  T.  426,  31  W.  E.  337,  the  cases  on  this  subject  were  elaborately 
reviewed  in  a  judgment  delivered  by  Sir  Jamus  Fitzjames  Stephen. 
After  mentioning  the  cases,  which  in  their  order  of  date  are  as  follows : 
Zunz  V.  The  South  Eastern  Railway  Company  (1869),  L.  E.,  4  Q.  B. 
539,  38  L.  J.-Q.  B.  209,  Harris  v.  The  Great  Western  Railway  Com- 
pany (1876),  1  Q.  B.  D.  515,  45  L.  J.  Q.  B.  729,  Parker  v.  The  South 
Eastern  Railway  Company  (1877),  2  C.  P.  D.  416,  46  L.  J.  C.  P. 
768,  Burke  v.  The  South  Eastern  Railway  Company  (1880),  6  C.  P. 
D.  1,  49  L.  J.  0.  P.  107,  —  he  sums  up  the  result  of  the  authorities :  **  A 
great  number  of  contracts  are,  in  the  present  state  of  society,  made  by 
the  delivery  by  one  of  the  contracting  parties  to  the  other  of  a  document 
in  a  common  form,  stating  the  terms  by  which  the  person  delivering  it 
will  enter  into  the  proposed  contract.  Such  a  form  constitutes  the  offer 
of  the  party  who  tenders  it.  If  the  form  is  accepted  without  objection 
by  the  person  to  whom  it  is  tendered,  this  person  is,  as  a  general  rule, 
bound  by  its  contents,  and  his  act  amounts  to  an  acceptance  of  the  offer 
made  to  him,  whether  he  reads  the  document,  or  otherwise  informs 
himself  of  its  contents,  or  not.  To  this  general  rule,  however,  there 
are  a  variety  of  exceptions  —  (1)  In  the  first  place,  the  nature  of 
the  transaction  may  be  such  that  the  person  accepting  the  docu- 
ment may  suppose,  not  unreasonably,  that  the  document  contains  no 
terms  at  all,  but  is  a  mere  acknowledgment  of  an  agreement  not 
intended  to  be  varied  by  special  terms.  Some  illustrations  of  this 
exception  are  to  be  found  in  the  judgments  in  Parker  v.  The 
South  Eastern  Railway  Company,  and  in  the  language  of  some  of 
the  Lords  in  Henderson  v.  Stevenson,  though  these  must  be  received 
with  caution,  for  reasons  given  by  Lord  Blackburn  in  his  judg- 
ment in  Harris  v.  The  Oreat  Western  Railway  Company,  (2)  A 
second  exception  would  be  the  case  of  fraud,  as,  if  the  conditions  were 
printed  in  such  a  manner  as  to  mislead  the  person  accepting  the  docu- 
ment. (3)  A  third  exception  occurs,  if,  without  being  fraudulent,  the 
document  is  misleading,  and  does  actually  mislead  the  person  who  has 
taken  it.  The  case  of  Henderson  v.  Stevenson  is  an  illustration  of  this. 
(4)  An  exception  has  been  suggested  of  conditions  unreasonable  in 
themselves  or  irrelevant  to  the  main  purpose  of  the  contract.  Lord 
Bkamwell  suggests  some  illustrations  of  this  in  his  judgment  in 
Parker  v.  The  South  Eastern  Railway  Company.  One  is  the  case  of 
a  ticket  having  on  it  a  condition  that  the  goods  deposited  in  a  cloak- 
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room  should  become  the  absohite  property  of  the  railway  if  not  removed 
in  two  days." 

The  facts  in  Watklns  v.  Rymill  were  that  the  plaintiff  left  a  wag- 
gonette to  be  sold  at  the  defendant's  depository  and  took  a  receipt 
for  it  *' subject  to  the  conditions  as  exhibited  on  the  premises."  One 
of  these  conditions  was  that,  on  the  lapse  of  a  month,  property  might 
be  sold  by  auction  without  notice  to  the  owner  unless  the  charges  were 
paid.     The  plaintiff  was  held  bound  by  the  conditions. 

In  Richardson  v.  Rountree  (H.  L.  1894),  1894,  A.  C.  217,  63  L.  J. 
Q.  B.  283,  70  L.  T.  817,  following  Henderson  v.  Stevenson,  it  was  de- 
cided that  while  knowledge  of  the  special  terms  may  be  inferred  from 
reasonable  means  of  knowledge,  it  is  a  question  for  the  jury,  having 
regard  to  all  the  circumstances  such  as  the  class  of  persons  to  whom  the 
notice  is  addressed,  whether  the  terms  are  reasonable.  In  the  case  in 
question,  the  plaintiff,  who  was  a  steerage  passenger  in  a  steamboat 
from  Philadelphia  to  Liverpool,  sustained  injuries;  and  the  question 
was  whether  she  was  bound  by  the  special  terms  in  small  print  on  her 
ticket  The  jury  found  that  she  did  not  know  that  the  writing  on  the 
ticket  contained  conditions  relating  to  the  terms  of  the  contract  of  car- 
riage; and  also,  that  the  defendants  did  not  do  what  was  reasonably 
sufficient  to  give  the  plaintiff  notice  of  the  conditions.  The  House  of 
Lords  decided,  following  Henderson  v.  Stevenson,  that  she  was  not 
bound  by  the  conditions. 

The  principle  in  Honsekold  Fire,  &c.  Insurance  Co,y,  6?ran^  underlies 
the  following  cases :  Adams  v.  Lindsell,  No.  7,  p.  80,  ante  (1 B.  &  Aid.  681, 
19  E.  E.  415)  ;  /  re  The  Imperial  Land  Co,  of  Marseilles,  Tovmsend^s 
Case  (1871),  L.  E.,  13  Eq.  148,  41  L.  J.  Ch.  198,  where  the  contract  was 
held  complete  on  the  posting  of  the  letter  of  acceptance,  which  failed  to 
reach  the  offerer  owing  to  a  faulty  address  given  by  him ;  In  re  The  Impe- 
rial Land  Co.  of  Marseilles,  Wall's  Case  (1872)  L.  E.,  15  Eq.  18,  42  L.  J. 
Ch.372,  a  case  of  similar  circumstances;  and  Henthoi*n  v.  Eraser  1892, 
2  Ch.  27,  61  L.  J.  Ch.  373,  66  L.  T.  439,  40  W.  E.  433,  where  it  was  de- 
cided that  an  offer  delivered  by  hand  is  completely  accepted  when  a  letter 
of  acceptance  is  posted,  if  the  parties  contemplated  a  resort  to  the  post. 

Liability  of  directors  of  companies  for  qualifying  shares  depends  on 
the  same  principle.  These  will  be  particularly  dealt  with  under  the 
head  of  '^  Corporation." 

The  offer  must  be  accepted  within  a  reasonable  time;  after  the  lapse 
of  which  it  goes  off.  Thus  where  directors  of  companies  allotted  shares 
a  long  time  after  application  for  them,  the  applicants  were  held  not  to 
be  shareholders  Ramsgate  Victoria  Hotel  Company  v.  Montifiore 
(1866),  L.  E.,  1  Ex.  109,  35  L.  J.  Ex.  90, 13  L.  T.  715,  14  W.  E.  335; 
In  re  Bowron,  Baily  and  Co.,  Ba%i\fs  Case  (1868),  L.  E.,  6  Eq.  428,  3 
Ch.  592,  37  L.  J.  Ch.  255,  670. 
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Unless  the  offer  is  definite,  its  acceptance  does  not  constitute  a  con- 
tract. For  instance,  acceptance  of  an  offer  to  sell  for  what  the  offeree 
thinks  proper,  Taylor  v.  Brewers  (1813),  1  M.  &  S.  290;  or  for  a  fixed 
sum  and  £5  more  in  case  of  luck,  Chtthing  v.  Lynn  (1831),  2  B.  &  Ad. 
232;  or  *^  reserving  the  necessary  land  for  making  a  railway,"  Pearce 
V.  Watts  (1875),  L.  R.,  20  Eq.  492,  44  L.  J.  Ch.  492;  or  of  an  offer  to 
serve  for  a  fixed  sum  in  one  case  and  for  what  the  offeree  may  think 
proper  in  another  case,  Roberts  v.  Smith  (1859),  4  H.  &  N.  315,  28  L. 
J.  Ex.  164,  32  L.  T.  320,  does  not  create  a  contract. 

AMERICAN  NOTES. 

See  notes  to  Nos.  7  and  8,  ante,  p.  91 ;  Household  Fire  Ins,  Co.  v.  Grant, 
was  reproduced  in  full  in  note,  32  Am.  Rep.  42.  In  Quick  v.  Whetler,  78Xew 
York,  300,  there  was  a  written  contract  for  the  sale  and  delivery  by  plaintiff 
to  defendant  of  a  certain  quantity  of  timber,  wliich  was  executed.  In  the 
same  writing  the  defendant  agreed  to  accept  and  pay  for  a  certain  additional 
quantity,  but  the  plaintiff  did  not  agree  to  deliver  it,  and  delivered  but  a  part 
of  it.  Heldy  that  there  was  no  binding  contract  to  deliver  the  additional  quan- 
tity, but  only  a  revocable  offer  by  defendant. 

There  must  be  an  acceptance  notified  to  the  proposer.  *'  A  mental  deter- 
mination not  indicated  by  speech,  or  put  into  course  of  indication  by  act  to 
the  other  party,  is  not  an  acceptance  which  will  bmd  the  other."  And  so 
where  one  wrote  to  another,  "  upon  an  agreement  to  finish  the  filling  up  of 
offices  57  Broadway,  in  two  weeks  from  date,  you  can  commence  at  once," 
the  other  made  no  reply,  but  immediately  purchased  lumber  for  the  work 
and  began  to  prepare  it,  and  the  next  day  the  defendant  countermanded  the 
order ;  held,  no  contract.  White  v.  Coriies,  46  New  York,  467.  "  The  mere 
determination  of  the  mind,  unacted  on,  can  never  be  an  acceptance.  ...  An 
acceptance  is  the  distinct  act  of  one  i>arty  to  the  contract  as  much  as  the  offer 
is  of  the  other."  Mactier's  Admr*s  v.  Frith,  6  Wendell  (New  York),  103  ;  21 
Am.  Dec.  262. 

In  Tan  Valketihurgh  v.  Rogers,  18  Michigan,  180,  the  plaintiff  wrote  the 
defendant  proposing  to  charter  his  boat ;  the  defendant  answered  suggesting 
a  different  bargain ;  the  plaintiff  replied  that  lie  thought  well  of  the  plan 
8Uggeste<l  but  wished  a  definite  understanding;  the  defendant  then  tele- 
gr.'i i^h'M  Mi'.^  J 1  ju u r  1  tt  t i i  begin  fitting  up  the  boat.  Plaintiff  thereupon  took 
pos^pss-tiii*.  iluM  Ker  \ip  at  his  own  expense,  and  used  her  until  the  defendant 
r«vtiH>k  bcr.  ihld,  that  there  was  no  binding  contract  for  the  use  of  the  boat ; 
*■  wlnl^  t\w  oorrf>jxiiHii^nce  showed  that  the  parties  had  begun  to  make  a  bar- 
l»»Lft*  ll  aIsa*  showed  thfit  no  bargain  was  perfected." 

In  Numitf  w  Ma^the^.  34  Hun  (New  York  Supr.  Ct.),  74,  it  was  held  that 
wherr  in  utiswt^r  to  a  letter  proposing  a  settlement  of  an  existing  controversy, 
a  itiUt  b  written  ofFt>ring  a  settlement  the  terms  of  which  differ  materially 
tt^m  ihosB  runtaiued  in  the  first  letter,  it  is  incumbent  upon  the  party  who 
wrot^  \hf  Umi  letter,  if  he  desires  to  accept  the  modified  offer,  to  expressly 

^y  Uici  writer  of  the  second  letter  of  his  acceptance.     His  mental  deter- 
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miiiation  to  accept  the  modified  offer,  evinced  by  his  omittiDg  to  take  further 
steps  in  the  controversy  until  after  the  expiration  of  a  time  fixed  in  the 
amended  offer,  is  not  a  sufficient  acceptance  to  render  its  proposer  bound 
thereby.  *<  Acting  upon  the  faith  of  the  offer,  iivithout  an  agreement  to  accept, 
creates  no  binding  contract." 

In  McDonald  v.  Baing^  43  Michigan,  394 ;  88  Am.  Rep.  199,  the  owner  of 
lands,  asking  M.  a  fixed  price  for  them,  declined  to  give  him  a  refusal  of  them, 
but  offered  him  a  commission  if  he  would  sell  them  to  other  parties.  The 
negotiations  were  all  in  writing.  M.  made  no  reply  to  this  proposal,  but  sent 
a  person  to  the  owner  to  whom  the  latter  sold  directly,  at  a  lower  price.  Helttf 
that  M.  was  not  entitled  to  any  commission.  "  No  offer  to  employ  another 
binds  the  person  making  it  to  pay  for  services,  unless  he  is  given  to  understand 
that  the  offer  is  accepted." 

So  in  Beckwith  v.  Ckeever,  21  New  Hampshire,  41,  where  A.  offered  to  sell 
B.  a  lot  of  timber ;  B.  said  he  would  accept  if  his  brother  would  assist  him  to 
pay  for  it ;  A.  replied  that  he  need  not  decide  at  once,  but  might  do  so  there- 
after; B.'s  brother  agreed  to  assist  him  ;  but  A.  was  not  notified  of  it,  and 
sold  the  timber  to  C.    Held,  no  sale  to  B. 

See  Dyer  v.  Duffy,  39  West  Virginia,  148 ;  24  Lawyers*  Rep.  Annotated,  339 ; 
Stembridge  v.  Slemhridge's  Adm\  87  Kentucky,  91 ;  Bostwick  v.  Hessy  80  Illi- 
nois, 138.  The  subject  was  learnedly  examined  in  Weaver  v.  Burr,  31  West 
Virginia,  736;  3  Lawyers'  Reports  Annotated,  94. 

An  implied  contract  of  purchase  of  goods  however  is  raised  where  goods 
delivered  on  certain  specified  terms  are  retained  and  used  without  objection. 
Dent  V.N.  A.  St.  Co.,  49  New  York,  390. 


No.  11.  — WILLIAMS  t?.   CAKWAEDINE. 
(1833.) 

RULE. 

An  offer  may  be  addressed  to  the  world  at  large.  Per- 
formance of  the  conditions  of  such  an  offer  is  acceptance 
of  it. 

WilliamB  v.  Carwardine. 

4  B.  &  Ad.  621-«53  (s.  0.  1  N.  &  M.  418  ;  5  C.  &  P.  566). 

Contract.  —  Offer  o/Reioard  by  Advertisement.  — Acceptance 

A.  by  public  advertisement  stated,  that  whoever  would  give  informa-  [621] 
tion  which  should  lead  to  the  discovery  of  the  murder  of  B.  should,  on 
conviction,  receive  a  reward  of  £20 :  Held  that  C,  who  gave  such  informa- 
tion, was  entitled  to  recover  the  £20,  though  she  was  led  to  inform,  not  by 
the  proffered  reward,  but  by  other  motives. 
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Assumpsit  to  recover  £20,  which  the  defendant  promised  to  pay 
to  any  person  who  should  give  such  information  as  might  lead  to 
a  discovery  of  the  murderer  of  Walter  Carwardine.  Plea,  general 
issue.  At  the  trial  before  Park,  J.,  at  the  last  Spring  assizes  for 
the  county  of  Hereford,  the  following  appeared  to  be  the  facts  of 
the  case  :  — One  Walter  Carwardine,  the  brother  of  the  defendant, 
was  seen  on  the  evening  of  the  24th  of  March,  1831,  at  a  public- 
house  at  Hereford,  and  was  not  heard  of  again  till  his  body  was 
found  on  the  12th  of  April  in  the  river  Wye,  about  two  miles  from 
the  city.  An  inquest  was  held  on  the  body  on  the  13th  of  April 
and  the  following  days  till  the  19th ;  and  it  appearing  that  the 
plaintiff  was  at  a  house  with  the  deceased  on  the  night  he  was 

supposed  to  have  been  murdered,  she  was  examined  before 
[*622]  the  magistrates,  but  did  not  then  *give  any  information 

which  led  to  the  apprehension  of  the  real  offender.  On 
the  25th  of  April  the  defendant  caused  a  hand-bill  to  be  published, 
stating  that  whoever  would  give  such  information  as  should  lead 
to  a  discovery  of  the  murderer  of  Walter  Carwardine  should,  on  con- 
viction, receive  a  reward  of  £20  ;  and  any  person  concerned  therein, 
or  privy  thereto  (except  the  party  who  actually  committed  the 
offence),  should  be  entitled  to  such  reward,  and  every  exertion  used 
to  procure  a  pardon ;  and  it  then  added,  that  information  was  to  be 
given,  and  application  for  the  above  reward  was  to  be  made  to  Mr. 
William  Carwardine,  Holmer,  near  Hereford.  Two  persons  were 
tried  for  the  murder  at  the  Summer  assizes,  1831,  but  acquitted. 
Soon  after  this,  the  plaintiff  was  severely  beaten  and  bruised  by 
one  Williams  ;  and  on  the  23d  of  August  1831,  believing  she  had 
not  long  to  live,  and  to  ease  her  conscience,  she  made  a  voluntary 
statement,  containing  information  which  led  to  the  subsequent  con- 
viction of  Williams.  Upon  this  evidence  it  was  contended,  that  as 
the  plaintiff  was  not  induced  by  the  reward  promised  by  the  de- 
fendant, to  give  evidence,  the  law  would  not  imply  a  contract  by 
the  defendant  to  pay  her  the  £20.  The  learned  Judge  was  of 
opinion,  that  the  plaintiff,  having  given  the  information  which  led 
to  the  conviction  of  the  murderer,  had  performed  the  condition  on 
which  the  £20  was  to  become  payable,  and  was  therefore  entitled 
to  recover  it ;  and  he  directed  the  jury  to  find  a  verdict  for  the 
plaintiff,  but  desired  them  to  find  specially  whether  she  was 
induced  to  give  the  information  by  the  offer  of  the  promised  re- 
ward. The  jury  found  that  she  was  not  induced  by  the  offer  of 
the  reward,  but  by  other  motives. 
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•  Curwood  now  moved  for  a  new  trial.  There  was  no  [*  623] 
promise  to  pay  the  plaintiff  the  sum  of  £20.  That  promise 
could  only  be  enforced  in  favour  of  persons  who  should  have  been 
induced  to  make  disclosures  by  the  promise  of  reward.  Here  the 
jury  have  found  that  the  plaintiff  was  induced  by  other  motives  to 
give  the  information.  They  have,  therefore,  negatived  any  con- 
tract on  the  part  of  the  defendant  with  the  plaintiff. 

Denman,  C.  J.  The  plaintiff,  by  having  given  information  which 
led  to  the  conviction  of  the  murderer  of  Walter  Carwardine,  has 
brought  herself  within  the  terms  of  the  advertisement,  and  there- 
fore is  entitled  to  recover. 

LiTTLEDALE,  J.  The  advertisement  amounts  to  a  general  promise 
to  give  a  sum  of  money  to  any  person  who  shall  give  information 
which  might  lead  to  the  discovery  of  the  offender.  The  plaintiff 
gave  that  information. 

Parke,  J.  There  was  a  contract  with  any  person  who  performed 
the  condition  mentioned  in  the  advertisement 

Patteson,  J.  I  am  of  the  same  opinion.  We  cannot  go  into 
the  plaintiffs  motives.  ^  Bule  refused. 

ENGLISH  NOTES. 

The  Indian  Contract  Act,  sect.  8,  embodies  the  rule  of  the  prin- 
cipal case  in  the  following  words:  '^Performance  of  the  conditions  of  a 
proposal,  or  the  acceptance  of  any  consideration  for  a  reciprocal 
promise  which  may  be  offered  with  a  proposal,  is  an  acceptance  of 
a  proposal." 

The  principal  case  has  been  very  much  commented  upon,  for  it  is 
said,  there  was  no  animus  contrahendi  and  no  real  consideration; 
but  all  that  appears  from  the  report  of  the  case  is  that  the  motive  of 
performing  the  conditions  of  the  offer  was  other  than  the  reward;  and 
it  is  a  well-known  principle  of  law  that  motive  is  immaterial  in  con- 
tracts. The  absence  of  animus  contraliendi  can  only  be  inferred  from 
the  fact  of  non-communication  of  the  acceptance  to  the  offeror.  But 
cases  of  which  The  HouseJiold  Fire,  &c.  Ins.  Co.  v.  Grant,  No  10, 
p.  115,  ante^  is  the  type  have  settled  that  where  the  offeror  points  out 
a  mode  of  communication,  that  mode  is  binding  on  him.  The  acceptor 
need  do  no  more  than  resort  to  it.  Hence,  absence  of  express  commu- 
nication does  not  warrant  the  inference  of  absence  of  an  animus  con- 
trahendi. It  may  also  be  mentioned  that  consideration  lay  in  the 
trouble  of  giving  information.  The  rule  in  the  principal  case  was  ap- 
plied in  Gihhons  v.  Froctor  (1891),  64  L.  T.  594,  and  Carlill  v.  Car- 
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bolie  Smoke  Ball  Co.  (1893),  1  Q.  B.  2m,  62  L.  J.  Q.  B.  257,  67  L.  T. 
837,  41  W.  R.  210.  In  the  former  case,  a  reward  was  offered  for  infor- 
mation given  to  the  officer  Penn  leading  to  the  detection  of  a  crime. 
Before  the  hand-bills  offering  the  reward  were  published,  t.  «.,  printed 
and  distributed,  the  plaintiff,  a  police  officer,  gave  the  information  to 
another  officer,  who  in  due  course  communicated  it  to  Penn,  but  not  until 
after  the  publication  of  the  hand-bills.  It  was  decided  that  the  plain- 
tiff was  entitled  to  the  reward,  for  the  person  to  whom  the  plaintiff 
first  conveyed  the  information  was  his  agent  to  communicate,  and  not 
Penn's  agent  to  receive  the  information  ;  hence  the  information  must 
be  taken  to  have  been  given  after  the  publication  of  the  hand-bills. 
The  correctness  of  the  decision  as  reported  has  been  doubted  by  Sir  F. 
Pollock  and  Sir  W.  Anson. 

In  the  latter  case  (Carlill  v.  Carbolic  Smoke  Ball  Co.),  the  defend- 
ant company  offered  to  pay  £100  to  any  one  who  would  contract  influ- 
enza after  using  one  of  tlie  Carbolic  Smoke  Balls  according  to  the 
printed  directions.  The  plaintiff  contracted  the  illness  after  using  it 
in  the  prescribed  manner,  and  was  held  entitled  to  the  reward. 

The  rule  in  the  principal  case  has  also  been  applied  to  the  advertised 
time-tables  of  railway  companies  and  other  cases  of  open  offers.  In 
Denton  v.  Great  Northern  Railway  Co.  (1856),  5  El.  &  Bl.  860,  25 
L.  J.  Q.  B.  129,  tender  of  a  fare  to  travel  by  an  advertised  train,  and 
the  refusal  of  the  company  to  issue  a  ticket,  was  held  to  have  given  rise 
to  a  cause  of  action.  In  Warlow  v.  Harrison  (1858-9),  1  El.  &  El. 
295,  28  L.  J.  Q.  B.  18,  and  I  El.  &  El.  309, 29  L.  J.  Q.  B.  14,  the  bond 
fide  highest  bidder  at  a  sale  by  auction  ^'  without  reserve,"  was  held  to 
have  a  cause  of  action  against  the  auctioneer  for  refusal  to  knock  down 
the  lot  to  him.  In  Ex  parte  Asiatic  Banking  Corporation,  In  re  Agra 
and Masterman's  Bank  (1867),  No.  46 of  "Bill  of  Exchange,"  4  R.  C. 
612  (L.  R.,  2  Ch.  391,  36  L.  J.  Ch.  222,  16  L.  T.  162, 16  W.  R.  414), 
taking  bills  drawn  by  virtue  of  an  open  letter  of  credit  issued  by  a 
bank,  was  held  to  constitute  a  contract  binding  on  the  bank.  Many 
other  cases  might  easily  be  added  to  the  list.  A  very  important  one  is 
Bhugwandass  v.  Netherlands  India  Sea  Insurance  Co.  (J.  C.  1888),  14 
App.  Cas.  83.  There  the  respondents  issued  an  "open  cover,"  i.  «.,  a 
proposal  to  insure  for  Rs.  15,000  on  certain  terms,  before  the  cargo  was 
shipped.  The  cover  was  indorsed  to  the  appellants,  who  applied  for 
policies  amounting  to  Rs.  15,000.  Held,  that  the  open  cover  was  an 
offer  of  insurance  to  all  persons  having  an  insurable  interest  in  the 
goods. 

General  offers  must,  however,  be  distinguished  from  general  invita- 
tions to  make  offers.  Performance  of  the  conditions  of  the  former  makes 
a  legally  binding  contract,  whereas  compliance  with  the  requirements 
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of  the  latter  is  nothing  more  than  an  offer,  which  may  or  may  not  be 
accepted  by  the  other  party.  So  in  Spencer  v.  Harding  (1870),  L.  E., 
5  C.  P.  561,  39  L.  J.  C.  P.  332,  23  L.  T.  237,  19  W.  R.  48,  it  was  de- 
cided that  an  invitation  to  make  tenders  did  not  impose  on  the  adver- 
tiser the  obligation  of  accepting  any  tender.  Sending  the  proposal 
form  of  an  insurance  office  is  an  invitation  to  offer.  The  intending  in- 
sured by  filling  up  the  form  makes  an  offer  which  the  insurance  com- 
pany is  at  liberty  to  accept  or  reject.  Canning  v.  Farquhar  (C.  A. 
1886),  16  Q.  B.  D.  727,  56  L.  J.  Q.  B.  226,  54  L.  T.  360,  34  W.  R. 
423. 

An  auctioneer,  advertising  a  sale  by  auction,  is  not  obliged  to 
hold  the  auction,  nor  is  there  any  obligation  to  put  up  any  particular 
lot.  Harris  v.  Nickerson  (1873),  L.  R.,  8  Q.  B.  286,  42  L.  J.  Q.  B. 
171,  28  L.  T.  410,  21  W.  R.  635. 

AMERICAN  NOTES. 

The  principal  case  is  cited  by  Lawson  on  Contracts,  §§  12,  26,  and  in  an 
extensive  note  on  Rewards,  26  Am.  Rep.  5.  The  doctrine  laid  down  in  it  is 
the  law  in  this  country,  and  is  illustrated  in  Ryer  v.  Slockwell^  14  California, 
134 ;  73  Am.  Dec.  634 ;  Morrell  v.  Quarlesj  35  Alabama,  544 ;  Harson  v.  PUce^ 
16  Indiana,  140;  Pierson  v.  Morch,  82  New  York,  503;  Janvrin  v.  Exeter ,  48 
New  Hampshire,  83 ;  2  Am.  Rep.  185 ;  Besse  v.  Dyer^  9  Allen  (Massachusetts), 
151 ;  85  Am.  Dec.  747;  First  Nat.  Bank  v.  Hart,  55  Illinois,  62 ;  CummingsY. 
Gann,  52  Pennsylvania  State,  484 ;  Hayden  v.  Souger,  56  Indiana,  42 ;  26  Am. 
Rep.  1 ;  Shtiey  v.  United  States,  92  United  States,  73  (reward  for  the  appre- 
hension of  Surratt,  accomplice  of  Booth  in  the  assassination  of  President 
Lincoln)  ;  Central,  j-c.  Co.  v.  Cheatham,  85  Alabama,  292 ;  7  Am.  St.  Rep.  48 ; 
Kasling  v.  Morris,  71  Texas,  584 ;  10  Am.  St.  Rep.  797 ;  11  Lawyers'  Rep. 
Annotated,  398. 

The  offer  may  be  oral.  Thus  in  Reify.  Paige,  55  Wisconsin,  496;  42  Am. 
Eep.  731,  a  man  in  front  of  a  burning  building  shouted  to  the  crowd :  "  I  will 
give  15000  to  any  person  who  will  bring  the  body  of  ray  wife  out  of  that 
building,  dead  or  alive."  A  fireman  brought  out  her  dead  body,  and  was  held 
entitled  to  recover  the  reward. 

The  reward  cannot  be  recovered  by  one  whose  oflBcial  duty  it  is  to  perform 
the  service,  as  a  constable  with  a  warrant  for  arrest.  Hayden  v.  Sanger,  supra. 
Or  by  a  watchman  discovering  an  incendiary.  Pool  v.  City  of  Boston,  5  Cush- 
ing  (Massachusetts),  219 ;  Matter  of  Russell,  51  Connecticut,  577;  50  Am.  Rep. 
55.  (See  a  very  eloquent  diatribe  by  Senator  Tracy  against  Lord  Bacon  in 
Hatch  V.  Mann,  15  Wendell  [New  York  Court  of  Errors],  50.)  But  it  is  no  part 
of  the  duty  of  a  paid  fireman  to  rescue  human  beings  from  burning  buildings 
at  peril  of  their  own  lives.     Reif  v.  Paige,  supra. 

Notice  of  acceptance  is  not  essential.  Harson  v.  Pike,  16  Indiana,  140 ; 
Symmes  v.  Frazier,  6  Massachusetts,  344 ;  Minve  v.  Bellows,  7  New  Hampshire, 
549 ;  Shuey  v.  U.  S.,  supra  ;  Reify.  Paige,  supra. 

Whether  knowledge  of  the  offer  before  the  rendition  of  the  services  is 
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essential  to  a  recovery  is  a  question  somewhat  in  conflict.  It  is  generally  held 
not  necessary.  Dawkins  v.  Sappinglon,  26  Indiana,  199 ;  Russell  v.  Stewart,  44 
Vermont,  170  ;  Eagle  v.  Smith,  4  Houston  (Delaware),  293 ;  Auditor  v.  Ballard, 
9  Bush  (Kentucky),  572 ;  15  Am.  Rep.  728.  In  New  York  it  is  held  to  the 
contrary.  Fitch  v.  Snedaker,  38  New  York,  248 ;  97  Am.  Dec.  791 ;  Howland 
V.  hounds,  51  New  York,  604 ;  10  Am.  Rep.  654 ;  and  so  in  Marvin  v.  Treat,  37 
Connecticut,  96;  9  Am.  Rep.  307;  Hewitt  v.  Anderson,  56  California,  476;  38 
Am.  Rep.  65 ;  Stamper  v.  Temple,  6  Humphreys  (Tennessee),  113.  In  How- 
land  V.  Lounds,  supra,  one  Judge  said :  "  Where  a  contract  is  proposed  to  all 
the  world  in  the  form  of  a  proposition,  any  party  may  assent  to  it,  and  it  is 
binding ;  but  he  cannot  assent  without  knowledge  of  the  proposition."  This 
is  founded  on  Fitch  y,  Snedaker^  supra ;  but  that  decision  seems  distinguish- 
able, because  in  that  case  the  information  in  question  was  given  before  the 
reward  was  offered.  The  Court  distinguished  the  principal  case  on  the  ground 
that  it  did  not  appear  therein  **  whether  or  not  the  plaintiff  had  ever  seen  the 
notice  or  handbill  posted  by  the  defendant  offering  the  reward."  In  Hewitt  v. 
Anderson,  supra,  it  did  not  appear  whether  or  not  the  plaintiff  acted  with 
knowledge  of  the  offer  of  the  reward ;  but  it  was  found  that  he  acted  without 
any  intention  of  claiming  it.  The  other  pomt  was  not  decided.  In  A  uditor 
V.  Ballard,  supra,  the  Court  said,  "If  the  offer  was  made  in  good  faith,  why 
should  the  State  inquii^e  whether  appellee  knew  that  it  had  been  made? 
Would  the  benefit  to  the  State  be  diminished  by  the  discovery  of  the  fact  that 
the  appellee,  instead  of  acting  from  mercenary  motives,  had  been  actuated 
solely  by  a  desire  to  prevent  the  escape  of  a  fugitive  and  bring  a  felon  to  trial? 
And  is  it  not  well  that  all  may  know  tliat  whoever  in  the  community  has  it  in 
his  power  to  prevent  the  final  escape  of  a  fugitive  from  justice,  and  does  pre- 
vent, not  only  performs  a  virtuous  service,  but  will  entitle  himself  to  such 
reward  as  may  be  offered  therefor?" 

The  offer  may  be  revoked  before  performance.  Cwnmings  v.  Gann,  supra ; 
Harson  v.  Pike,  supra.  And  performance  afterward,  without  knowledge  of 
the  revocation,  does  not  warrant  recovery.     Shuey  v.  U,  S,,  supra. 

An  offer  unlimited  in  time  has  been  generally  held  to  be  binding  only  for 
a  reasonable  time.  Loring  v.  City  of  Boston,  7  Metcalf  (Mass.),  409  (not  for 
three  years  and  eight  months)  ;  Mitchell  v.  AbboU,  86  Maine,  338;  41  Am.  St. 
Rep.  559 ;  25  Lawyers'  Rep.  Annotated,  503  (not  for  twelve  years)  ;  Shaub  v. 
City  of  Lancaster,  156  Pennsylvania  State,  362;  21  Lawyers*  Rep.  Annotated, 
691.  But  elsewhere  it  has  been  held  binding  until  revocation  or  bar  by  the 
Statute  of  Limitations.  Ryer  v.  Stockwell,  supra ;  In  re  Kelly,  39  Connecti- 
cut, 159. 

An  unwarranted  offer  by  a  mayor  may  be  effectually  ratified  by  the  proper 
municipal  authority.     Crawshnw  v.  Roxbury,  7  Gray  (Mass.),  377. 

It  must  appear  that  the  offer  was  one  deliberately  intended  to  be  acted 
on,  and  not  a  mere  expression  of  feeling  or  willingness.  So  where  a  man 
whose  son  had  been  feloniously  killed,  and  he  himself  wounded,  and  he  and 
his  family  were  in  great  distress  of  mind  in  consequence,  said  he  would  give 
two  hundred  dollars  to  have  the  perpetrators  arrested,  this  was  held  not  a 
binding  offer.     "  Such  expressions  ...  are  evidence  of  strong  excitement,  but 
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not  of  a  contracting  intention."  Stress  was  laid  on  the  fact  that  **  he  made 
no  public  offer."  This  would  distinguish  the  case  from  Rei/v.  Paige,  supra ; 
Stamper  v.  Temple,  6  Humphreys  (Tennessee),  113  ;  44  Am.  Dec.  296.  The 
same  is  true  of  representations  in  business  circles.  Lyman  ▼.  Robinson,  14 
Allen  (Mass.),  254. 

Contracts  may  originate  in  advertisements  addressed  to  the  general  public. 
The  intent  manifested  by  an  advertisement  for  bids  must  govern  in  its 
interpretation.  Where  the  advertisement  is  nothing  more  than  a  suggestion 
to  induce  offers  of  a  contract  by  others,  it  imposes  of  itself  no  liability. 
Anderson  v.  St.  Louis  Bd.  ^c,  of  Public  Schools,  26  Lawyers'  Reports  Anno- 
tated, 707,  122  Missouri,  61. 


No.  12.  — HYDE  V.  WEENCH. 
(1840.) 

RULE. 

Where  an  offer  is  refused,  there  is  an  end  of  it ;  and  no 
subsequent  acceptance,  without  a  renewal  of  the  oflfer,  will 
make  a  contract 

Hyde  y.  Wrench. 

3  Bear.  334-337. 

Contract.  —  Offer.  —  Refused. 

The  defendant,  on  the  6th  of  June,  offered  in  writing  to  sell  his  farm  [334] 
for  £1000.  The  plaintiff  offered  £950,  which  the  defendant  on  the 
27th  of  June,  after  consideration,  refused  to  accept.  On  the  29th  the  plain- 
tiff, by  letter,  agreed  to  give  £1000,  but  there  appeared  to  be  no  assent  on  the 
part  of  the  defendant,  though  there  had  been  no  withdrawal  of  the  first  offer : 
Held,  that  there  was  no  binding  contract  within  the  Statute  of  Frauds. 

This  case  came  on  upon  general  demurrer  to  a  bill  for  specific 
performance,  which  stated  to  the  effect  following :  — 

*  The  defendant,  being  desirous  of  disposing  of  an  estate,  [*  335] 
offered,  by  his  agent,  to  sell  it  to  the  plaintiff  for  £1200, 
which  the  plaintiff,  by  his  agent,  declined ;  and  on  the  6th  of  June 
the  defendant  wrote  to  his  agent  as  follows :  "  I  have  to  notice 
the  refusal  of  your  friend  to  give  me  £1200  for  my  farm ;  I  will 
only  make  one  more  offer,  which  I  shall  not  alter  from ;  that  is, 
£1000  lodged  in  the  bank  until  Michaelmas,  when  title  shall  be 
made  clear  of  expenses,  land  tax,  &c.  I  expect  a  reply  by  return, 
as  I  have  another  application."    This  letter  was  forwarded  to  the 
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plaintiff's  agent,  who  immediately  called  on  the  defendant;  and, 
previously  to  accepting  the  offer,  offered  to  give  the  defendant 
£950  for  the  purchase  of  the  farm,  but  the  defendant  wished  to 
have  a  few  days  to  consider. 

On  the  11th  of  June  the  defendant  wrote  to  the  plaintiff's 
agent  as  follows :  "  I  have  written  to  my  tenant  for  an  answer 
to  certain  enquiries,  and,  the  instant  I  receive  his  reply,  will  com- 
municate with  you,  and  endeavour  to  conclude  the  prospective 
purchase  of  my  farm ;  I  assure  you  I  am  not  treating  with  any 
other  person  about  said  purchase." 

The  defendant  afterwards  promised  he  would  give  an  answer 
about  accepting  the  £950  for  the  purchase  on  the  26th  of  June ; 
and  on  the  27th  he  wrote  to  the  plaintiffs  agent,  stating  he  was 
sorry  he  could  not  feel  disposed  to  accept  his  offer  for  his  farm  at 
Luddenham  at  present. 

This  letter  being  received  on  the  29th  of  June,  the  plaintiff's 
agent  on  that  day  wrote  to  the  defendant  as  follows :  I  beg  to 
acknowledge  the  receipt  of  your  letter  of  the  27th  instant,  inform- 
ing me  that  you  are  not  disposed  to  accept  the  sum  of 
[*  336]  X950  for  your  farm  at  *  Luddenham.  This  being  the 
case,  I  at  once  agree  to  the  terms  on  which  you  offered 
the  farm,  viz.,  £1000,  through  your  tenant  Mr.  Kent,  by  your  letter 
of  the  6th  inst  I  shall  be  obliged  by  your  instructing  your  soli- 
citor to  communicate  with  me  without  delay,  as  to  the  title,  for  the 
reason  which  I  mentioned  to  you." 

The  bill  stated,  that  the  defendant  "  returned  a  verbal  answer 
to  the  last  mentioned  letter,  to  the  effect,  he  would  see  his  solicitor 
thereon ; "  and  it  charged  that  the  defendant's  offer  for  sale  had 
not  been  withdrawn  previous  to  its  acceptance. 

To  this  bill,  filed  by  the  alleged  purchaser  for  a  specific  per- 
formance, the  defendant  filed  a  general  demurrer. 

Mr.  Kindersley  and  Mr.  Keene,  in  support  of  the  demurrer.  To 
constitute  a  valid  agreement  there  must  be  a  simple  acceptance  of 
the  terms  proposed.  Holland  v.  Eyre,  2  Sim.  &  St.  194.  The 
plaintiff,  instead  of  accepting  the  alleged  proposal  for  sale  for 
£1000  on  the  6th  of  June,  rejected  it,  and  made  a  counter  proposal ; 
this  put  an  end  to  the  defendant's  offer,  and  left  the  proposal  of 
the  plaintiff  alone  under  discussion ;  that  has  never  been  accepted, 
and  the  plaintiff  could  not,  without  the  concurrence  of  the  defend- 
ant, revive  the  defendant's  original  proposal 
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Mr.  Pemberton  and  Mr.  Freeling,  contrd..  So  long  as  the  offer 
of  the  defendant  subsisted,  it  was  competent  to  the  plaintiff  to 
accept  it ;  the  bill  charges  that  the  defendant's  offer  had  not  been 
withdrawn  previous  to  its  acceptance  by  the  plaintiff;  there,  there- 
fore, exists  a  valid  subsisting  contract.  Kenmdy  v.  Lee,  3  Mer. 
441 ;  17  R  R.  110 ;  Johnson  v.  King,  2  Bing.  270,  were  cited. 
*  The  Master  of  the  Rolls  :  —  [*  337] 

Under  the  circumstances  stated  in  this  bill,  I  think 
there  exists  no  valid  binding  contract  between  the  parties  for  the 
purchase  of  the  property.  The  defendant  offered  to  sell  it  for 
£1000,  and  if  that  had  been  at  once  unconditionally  accepted 
there  would  undoubtedly  have  been  a  perfect  binding  contract; 
instead  of  that,  the  plaintiff  made  an  offer  of  his  own,  to  purchase 
the  property  for  £950,  and  he  thereby  rejected  the  offer  previously 
made  by  the  defendant  I  think  that  it  was  not  afterwards 
competent  for  him  to  revive  the  proposal  of  the  defendant,  by 
tendering  an  acceptance  of  it ;  and  that,  therefore,  there  exists  no 
obligation  of  any  sort  between  the  parties ;  the  demurrer  must  be 
allowed. 

AMERICAN  NOTES. 

The  principal  case  is  cited  in  the  text  of  Lawson  on  Contracts,  §  17.  In 
Davis  V.  Parrish,  Littell  (Kentucky),  153 ;  12  Am.  Dec.  287,  it  was  held  that 
where  a  contract  for  the  sale  of  land  has  by  its  terms  expired,  it  cannot  be 
reyived  by  a  parol  acceptance.  The  doctrine  is  also  found  in  National  Bank 
V.  Hall,  101  United  States,  50 ;  Cornells  v.  Krengel,  41  Illinois,  394 ;  Jtnness 
V.  Mt.  Hope  Iron  Co.,  53  Maine,  20 ;  Northwestern  Iron  Co,  v.  Meade,  21  Wis- 
consin, 474 ;  94  Am.  Dec.  557 ;  Clay  v.  Ricketts,  66  Iowa,  862 ;  Dorrick  v. 
Monette,  73  Alabama,  75 ;  Eggleston  v.  Wagner,  46  Michigan,  610.  These  cases 
lay  down  the  rule  that  an  acceptance  after  refusal  operates  only  as  a  counter* 
proposal,  which  the  original  proposer  may  either  accept  or  reject. 

No.  13.  — JORDAN  v.  NORTON. 
(1838.) 

No.  14  — IN  RE  ABERAMAN  IRON  WORKS.    PEEK'S  CASE. 

(1869.) 

RULE. 

A  COMMUNICATION  purporting  to  accept  an  offer,  but 
introducing  a  new  term  as  part  of  the  proposed  contract, 
does  not  constitute  an  acceptance.     But  where  the  offer  is 
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accepted  by  a  communication  which  adds  to  the  acceptance 
a  collateral  requisition  not  warranted  by  the  terms  of  the 
offer,  that  circumstance  does  not  prevent  the  contract  be- 
ing complete. 

Jordan  v.  Norton. 

4  M.  &  W.  155-163  (s.  c.  7  L.  J.  Ex.  281). 

Contract,  —  Offer,  —  Acceptance  introducing  New  Term. 

[155]  In  assumpsit  for  a  mare  sold  and  delivered,  to  which  the  defendant 
pleaded  non  assumpsit^  it  appeared  that  the  defendant,  having  seen  and 
ridden  the  mare,  wrote  to  the  plaintiff :  "  I  will  take  the  mare  at  twenty 
guineas,  of  course  warranted ;  and  as  she  lays  out,  turn  her  out  my  mare." 
The  plaintiff  agreed  to  sell  her  for  the  twenty  guineas.  The  defendant  sub- 
sequently wrote  again  to  him:  "My  son  will  be  at  the  World's  End  (a 
public  house)  on  Monday,  when  he  will  take  the  mare  and  pay  you :  send 
any  body  with  a  receipt,  and  the  money  shall  be  paid ;  only  say  in  the  receipt, 
sound  and  quiet  in  harness."  The  plaintiff  wrote  in  reply,  **  She  is  wan-anted 
sound,  and  quiet  in  double  harness ;  I  never  put  her  in  single  harness."  The 
mare  was  brought  to  the  World's  End  on  the  Monday,  and  the  defendant's 
son  took  her  away  without  paying  the  price,  and  without  any  receipt  or  war- 
ranty. The  defendant  kept  her  two  days,  and  then  returned  her  as  being 
unsound.  The  learned  Judge  stated  to  the  jury  that  the  question  was 
whether  the  defendant  had  accepted  the  mare,  and  directed  them  to  find  for 
the  defendant  if  they  thought  he  had  returned  her  within  a  reasonable  time ; 
and  desired  them  also  to  say  whether  the  son  had  authority  to  take  her  with- 
out the  warranty.  The  jury  found  that  the  defendant  did  not  accept  the 
mare,  and  that  the  son  had  not  authority  to  take  her  away :  —  Heldy  on  motion 
to  enter  a  verdict  for  the  plaintiff,  that  there  was  no  complete  contract  in 
writing  between  the  parties;  that,  therefore,  the  direction  of  the  learned 
Judge  was  right ;  that  the  defendant  was  not  bound  by  the  act  of  the  son  in 
bringing  home  the  mare,  inasmuch  as  he  had  thereby  exceeded  his  authority 
as  agent ;  and  consequently  that  the  plaintiff  was  not  entitled  to  recover. 

Assumpsit  for  the  price  of  a  mare  sold  and  delivered  and  on 
an  account  stated.  Plea,  non  assumpsit.  At  the  trial  before 
GuENEY,  B.,  at  the  last  Oxford  Assizes,  it  appeared  that,  after 
some  negotiation  between  the  plaintiff  and  defendant  (who  lived 
at  a  distance  of  about  thirty  miles  from  each  other)  for  the  pur- 
chase by  the  defendant  of  the  plaintiff's  mare,  she  was  sent  on 
the  16th  of  October,  1837,  at  the  defendant's  request,  to  a  pub- 
lic house  called  the  World's  End,  nearly  half-way  between  their 
bouses,  for  trial  by  the  defendant.  The  defendant's  son,  in  his 
presence,  rode  the  mare,  and  the  defendant  then  offered  twenty 
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guineas  for  her,  which  was  refused  by  the  plaintiff's  servant  who 
had  her  in  charge,  he  having  directions  from  the  plaintiff  not  to 
take  less  than  £22,  and  he  took  her  back.  The  plaintiff,  how- 
ever, was  afterwards  willing  to  let  the  defendant  have  her  for 
twenty  guineas,  and  wrote  to  him  to  that  effect.  The  defendant 
wrote  in  answer  as  follows :  — 

UXBRIDOE,  Oct.  17,  1837. 

**  Sir,  —  I  will  take  the  mare  at  twenty  guineas,  of  course  war- 
ranted ;  but  as  you  say  you  have  another  horse  that  I  shall  buy, 
the  same  expense  will  bring  the  two  up;  therefore,  as  the  mare 
lays  out,  turn  her  out  my  mare ;  and  I  will  meet  you  at  West 
Wycombe,  Saturday  or  Monday,  which  day  you  like,  and  pay 
you  at  once.  W.  Norton.  " 

*  The  mare  was  sent  to  Wycombe  accordingly,  but  the  [*  156] 
defendant  was  not  there ;  two  appointments  also  which 

were  subsequently  made,  one  at  the  World's  End,  and  the  other 
at  Wycombe,  not  having  been  kept  by  him,  the  plaintiff'  wrote 
to  him  on  the  subject,  and  received  the  following  answer :  — 

Ux BRIDGE,  Oct   26,  1837. 

*  Sir, —  Of  course  I  mean  to  have  the  mare,  and  if  you  had  read 
my  note  properly  it  would  have  saved  you  a  great  deal  of  trouble. 
I  now  say,  my  son  will  be  at  the  World's  End  on  Monday,  the 
30th  instant,  when  he  will  take  the  mare  and  pay  you.  If  you 
want  to  go  elsewhere,  send  any  body  with  a  receipt,  and  the 
money  shall  be  paid  j  only  say  in  the  receipt  sound,  and  quiet 
in  harness." 

On  the  27th  of  October,  the  plaintiff  wrote  in  answer :  "  I 
will  send  the  mare  as  desired ;  she  is  warranted  sound,  and  quiet 
in  double  harness;  I  never  put  her  in  single  harness,  as  I  never 
wanted  it."  On  the  30th,  the  mare  was  sent  to  the  World's 
End,  according  to  the  appointment;  but  the  defendant's  son  not 
being  there,  the  plaintiff's  servant  left  her  in  the  care  of  the 
landlord,  with  directions  not  to  give  her  up  to  the  defendant 
without  payment  of  the  price.  After  he  had  gone,  the  defend- 
ant's son  came,  took  away  the  mare  without  paying  for  her, 
rode  her  home  (a  distance  of  eighteen  miles)  to  the  defendant's 
stable,  where  she  was  kept  two  days,  and  then  sent  back  as  being 
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unsound,  her  legs  being  at  that  time  swelled ;  but  the  plaintiff 
refusing  to  receive  her,  she  was  turned  out  of  his  yard,  and  it  did 
not  appear  what  had  become  of  her.  The  son,  who  was  called 
as  a  witness  for  the  defendant,  said  that  his  father  had  given 
him  directions  not  to  bring  the  mare  away  from  the  World's  End 
without  the  warranty,  and  was  angry  with  him  for  having  done 
so.  He  also,  as  well  as  the  person  who  took  her  back  to  the 
plaintiff's,  spoke  to  her  unsoundness  at  that  time.  This  evi- 
dence was  objected  to  by  the  plaintiff's  counsel,  but  the 
[*  157]  learned  Judge  held  that  it  was  receivable  ♦  in  mitigation 
of  damages.  In  summing  up,  his  Lordship  told  the  jury 
that  the  plaintiff  was  bound,  in  order  to  recover,  to  prove  a 
delivery  of  the  mare;  but  there  could  not,  under  the  circum- 
stances of  the  case,  be  a  complete  delivery  unless  there  had  been 
an  acceptance  on  the  part  of  the  defendant,  whereby  he  had 
waived  the  conditions  he  had  previously  required,  and  which  the 
plaintiff  had  not  complied  with,  namely,  the  giving  of  a  receipt,' 
and  of  a  warranty  inserted  in  it ;  that  the  question  whether  there 
had  been  such  acceptance  would  depend  on  whether  the  defendant 
had  returned  the  mare  within  a  reasonable  time  or  not ;  and  if 
they  thought  he  had  returned  her  within  a  reasonable  time,  that 
they  should  find  for  the  defendant;  if  not,  for  the  plaintiff.  He 
also  desired  them  to  state  their  opinion  whether  the  defendant's 
son  had  authority  to  take  away  the  mare  without  a  warranty. 
The  jury  found  that  the  defendant  had  not  accepted  the  mare, 
and  that  the  son  had  no  authority  to  take  her  away.  The  learned 
Judge  thereupon  directed  a  verdict  for  the  defendant,  giving  the 
plaintiff  leave  to  move  to  enter  a  verdict  for  the  sum  of  £21  in 
case  the  Court  should  think  the  direction  to  the  jury,  and  the 
admission  of  evidence  of  unsoundness,  to  have  been  wrong. 

Talfourd,  Serjt. ,  having  obtained  a  rule  to  enter  a  verdict,  or 
to  enter  a  verdict  for  nominal  damages,  on  the  latter  ground  of 
objection,  or  for  a  new  trial, 

Ludlow,  Serjt.,  now  showed  cause.  The  defendant's  son  hav- 
ing, as  the  jury  have  found,  acted  without  his  authority  in 
taking  home  the  mare,  the  defendant  was  not  bound  by  his 
act;  and  having  returned  her  within  a  reasonable  time,  he  has 
done  nothing  whereby  to  waive  his  previous  demand  of  a  war- 
ranty and  of  a  receipt.  Neither  of  these  having  been  given,  and 
there  having  been  no  acceptance  by  the  defendant,  the  contract 
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was  Dever  *  complete  so  as  to  bind  the  defendant.  It  [*158] 
is  true,  the  plaintiff  offered  to  give  a  limited  warranty, 
that  the  mare  was  quiet  in  double  harness ;  but  that,  not  being 
co-extensive  with  the  warranty  required  by  the  defendant,  left 
the  contract  still  open,  and  nothing  but  an  actual  acceptance  of 
the  mare,  and  a  waiver  of  the  warranty,  could  render  the  defend- 
ant liable  for  the  price.  Whatever  the  contract  was,  the  vendor 
had  a  right  to  insist  on  the  payment  of  the  price  before  delivery; 
so,  on  the  other  hand,  the  vendee  had  a  right  to  insist  on  the 
terms  interposed  by  him,  viz. ,  that  he  should  have  a  receipt  for 
the  money,  in  which  should  be  embodied  an  acknowledgment  of 
the  warranty  required  by  him.  If  the  plaintiff  insists  that  he 
has  delivered  the  mare,  he  must  be  taken  to  have  adopted  the 
condition  of  the  defendant,  that  a  warranty  should  be  given  of 
her  being  quiet  in  harness  generally,  without  any  limitation. 
In  effect,  the  son  goes  home  to  ascertain  whether  the  father  will 
adopt  the  delivery.  There  was  no  contract  which  the  plaintiff 
could  enforce,  except  that,  the  terms  of  which  were  stated  by  the 
defendant,  and  from  which  he  has  never  receded.  He  was  there- 
fore clearly  entitled  to  a  verdict 

Talfourd,  Serjt,  and  Keating,  contrct.  — There  was  a  complete 
delivery  to  the  son,  who  was  the  agent  pointed  out  by  the  father 
himself  to  receive  the  mare,  and  the  party  with  whom  the  plain- 
tiff was  to  deal.  The  defendant  was  not  entitled  afterwards  to 
object  that  the  son  had  but  a  limited  authority,  and  that  he  was 
his  agent  for  some  purposes,  and  not  for  others.  He  might  as 
well  have  said  the  son  was  his  agent  to  receive  the  mare,  but  not  to 
pay  the  price.  He  authorized  him  to  do  all  that  related  to  the  de- 
livery ;  and  it  must  be  taken  as  if  the  defendant  had  been  there  him- 
self, without  having  written  the  letter  of  the  27th,  and  had  taken 
her  away  without  insisting  on  the  previous  conditions. 

*But  the  learned  Judge  misdirected  the  jury,  in  leav-  [*159] 
ing  to  them  the  question  whether  the  defendant  had 
accepted  the  mare.  In  the  first  place,  there  was  a  complete 
binding  contract,  and  therefore  no  acceptance  was  necessary  in 
order  to  make  a  complete  delivery :  and  further,  —  even  if  the 
express  contract  was  open,  and  the  plaintiff  was  bound  to  resort 
to  an  implied  contract,  there  is  suflBcient  on  the  face  of  the  evi- 
dence to  bind  the  defendant. —  The  letter  of  the  17th  of  October 
must  be  looked  to.     Now,  before  that  letter  was  written,  there 
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had  been  a  trial  of  the  mare  by  the  son  riding  her;  there  had 
been  no  trial  in  harness:  then  the  defendant  writes  to  offer 
twenty  guineas,  subject  only  to  a  warranty,  which  terms  the 
plaintiff  accepts.  There  was  then,  therefore,  a  complete  execu- 
tory contract  between  them,  on  the  plaintiff's  warranting  her 
sound ;  for  the  warranty  then  imported  soundness  only.  [Alder- 
son,  B.  It  is  shown  by  the  subsequent  correspondence,  that  it 
meant  sound  and  quiet  in  harness.]  The  defendant  certainly 
introduced  that  term,  but  it  does  not  appear  that  the  plaintiff 
assented  to  it.  The  opinion  of  the  jury  ought  to  have  been  taken 
whether  the  trial,  without  harness,  did  not  import  that  the  war- 
ranty agreed  for  applied  to  soundness  only.  If  any  new  term 
was  to  be  introduced,  the  assent  of  the  plaintiff  was  necessary 
to  give  it  eflfect ;  and  even  if  there  was  such  assent,  it  did  not 
become  a  condition  precedent  to  the  payment  of  the  price,  with- 
out consideration.  [Parke,  B.  True,  if  there  was  a  binding 
contract  before;  but  that  is  the  difficulty.  Alderson,  B.  I 
think  it  is  clear  that  at  that  time  the  contract  was  not  only  for 
the  defendant  to  give  a  warranty,  but  such  a  warranty  as  the 
parties  should  afterwards  agree  upon.  ]  It  is  submitted  that  the 
contract  was  substantially  completed  between  the  parties ;  if  so, 
no  acceptance  was  necessary,  and  the  learned  Judge  was  wrong 
in  resting  the  case  upon  the  defendant's  intention  to  accept,  as 

constituting  a  delivery.  Delivery  may  be  complete,  for 
[*160]  the  purpose  of  *  this  action,  without  acceptance.     It  has 

been  universally  held,  in  special  declarations  on  a  con- 
tract, that  a  substantial  performance  of  conditions  precedent  is 
suflBcient. 

But  further,  even  if  the  express  contract  remained  open,  the 
acts  of  the  defendant  were  sufficient  to  fix  him  with  an  implied 
promise  to  pay  the  price,  and  it  was  misdirection,  under  the 
circumstances,  to  ask  the  jury  whether  the  mare  had  been  kept 
beyond  a  reasonable  time.  The  son  rode  her  eighteen  miles;  the 
defendant  kept  her  two  days,  and  then  returned  her  with  her 
legs  swollen.  These  acts  of  the  defendant  (looking  also  to  his 
previous  conduct  as  to  the  trials  of  the  mare,  &c. )  were  suflBcient 
to  conclude  him  as  the  purchaser.  Street  v.  Blay,  2  B.  &  Ad. 
460.  [Parke,  B.  The  question,  whether  the  defendant  has  so 
dealt  with  her  as  to  raise  an  implied  promise  to  pay,  has  been 
left  to  the  jury,  and  they  have  found  he  did  not  accept  her.] 
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Lastly,  with  respect  to  the  evidence  offered  as  to  the  unsoundness 
of  the  mare,  it  was  never  put  to  the  jury  what  would  be  the 
value  of  her  if  unsound ;  and  the  jury,  when  the  question  was 
put  to  them  as  to  the  return  within  a  reasonable  time,  would 
assume  that  he  had  a  right  to  return  her,  being  unsound.  But 
the  case  of  Street  v.  Blay  shows,  that  having  had  an  opportunity 
of  exercising  his  judgment  on  the  mare  before  the  purchase,  he 
might  have  accepted  and  received  her  so  as  to  preclude  himself 
from  returning  her  on  discovering  a  non-compliance  with  the 
warranty,  and  yet  the  return  might  have  been  within  a  reason- 
able time,  assuming  him  not  to  have  so  precluded  himself  from 
it.  [Pabke,  B.  That  would  be  so,  had  there  been  a  bomplete 
contract  of  purchase;  here  the  question  is,  whether  there  ever 
was  a  purchase] 

Pabke,  B.  I  am  of  opinion  that  this  rule  should  be  discharged. 
The  first  question  to  be  disposed  of  is,  whether  there  is 
any  evidence  of  a  complete  contract  in  *  writing  between  [*  161] 
the  parties.  If  there  was,  then  the  only  step  necessary 
to  be  proved  in  order  to  entitle  the  plaintiff,  to  recover  in  this 
action,  was  to  prove  the  delivery  of  the  mare,  and  it  was  not 
competent  to  the  defendant  to  annex  to  it  any  conditions.  It 
certainly  appears  that  the  mare  was  seen  by  the  defendant,  and 
ridden  in  his  presence,  and  twenty  guineas  offered  by  him  for 
her,  prior  to  the  first  material  letter  to  which  I  am  about  to 
advert;  that  is,  on  the  16th  of  October.  Then,  on  the  17th,  the 
defendant  writes  a  letter  to  the  plaintiff,  which  amounts  to  a 
proposal  to  take  the  mare  on  new  terms,  one  of  which  was  not 
yet  arranged  between  the  parties.  [His  Lordship  read  the  letter.  ] 
This  letter  amounts  only  to  a  proposal  to  give  twenty  guineas  for 
the  mare,  provided  she  were  warranted;  but  the  terms  of  the 
warranty  still  remained  to  be  agreed  upon.  If  the  parties  do  not 
agree  upon  a  warranty  which  shall  be  satisfactory  to  both,  there 
is  no  complete  contract.  We  are  to  see,  then,  whether  there 
was  a  warranty  subsequently  agreed  on.  Next  comes  the  letter 
of  the  26th  of  October.  [His  Lordship  read  it.]  By  that  letter 
the  defendant  agrees  to  be  bound  by  the  contract,  if  the  plaintiff 
will  give  a  warranty  of  a  particular  description,  —  viz.  that  the 
mare  is  quiet  in  harness;  that  is,  primd  facie,  in  all  descriptions 
of  harness.  The  plaintiff  replies,  that  he  will  agree,  not  to  the 
precise  terms  of  the  warranty  asked  for,  but  only  that  she  is 


148  CONTRACT. 


No.  18.  —  Jordan  ▼.  Korton,  4  X.  &  W.  161,  162. 


qiiiet  in  double  harness.  The  correspondence,  therefore,  amounts 
altogether  merely  to  this:  that  the  defendant  agrees  to  give 
twenty  guineas  for  the  mare,  if  there  is  a  warranty  of  her  being 
sound  and  quiet  in  harness  generally,  but  to  that  the  plaintiflf 
has  not  assented.  The  parties  never  have  contracted  in  writing 
ad  idem. 

We  are  then  to  ascertain,  in  the  next  place,  whether  this  is 
supplied  by  the  parol  evidence,  or  by  the  acts  or  conduct  of  the 
parties.  There  is  nothing  in  the  parol  evidence  to  sup- 
[*162]  ply  it:  the  question  therefore  is,  first,  *  whether  the  con- 
duct of  the  defendant's  son  at  the  World's  End  amounts 
to  an  acceptance.  It  is  contended  that  the  defendant  is  bound  by 
the  son's  acts  on  that  occasion;  but  I  think  be  is  not,  because 
the  son  had  only  a  limited  authority ;  and  if  a  party  contracts 
with  another  through  his  agent,  he  can  take  only  such  rights  as 
the  agent  can  give:  and  this  is  no  hardship  on  the  plaintiflf, 
because  he  was  distinctly  informed  that  the  son  was  authorized 
to  receive  the  mare  if  a  warranty  were  given  that  she  was  quiet 
in  harness.  Then  the  only  remaining  question  is,  whether  she 
was  in  fact  accepted  by  the  defendant  on  the  terms  of  the  limited 
wan*anty  proposed  by  the  plaintiflf.  That  question  was  left  to 
the  jur}%  and  they  found  it  in  favour  of  the  defendant  I  agree, 
that  if  there  was  a  complete  contract  in  writing  before,  the  direc- 
tion of  the  learned  Judge  would  not  have  been  quite  correct;  but 
the  question  being  whether  there  was  an  acceptance  in  fact,  the 
contract  not  being  complete  before,  the  direction  was  perfectly 
unexceptionable.  The  case  comes  therefore  to  this:  there  was 
no  complete  contract  in  writing  by  which  both  parties  were 
bound,  there  was  no  suflBcient  delivery  to  the  defendant,  and 
there  was  no  acceptance.  The  defendant  is  therefore  entitled  to 
the  verdict. 

BoLLAND,  B.  I  am  of  the  same  opinion.  There  is  one  point 
only  which  I  will  observe  upon.  It  is  said,  that  after  the  mare 
was  taken  home,  she  was  kept  for  such  a  time  as  showed  that 
the  defendant  intended  to  adopt  the  act  of  his  son,  and  amounted 
to  an  acceptance  on  the  new  t^rms.  That  reasoning  may  apply  to 
the  case  of  a  specific  chattel,  where  the  party  has  had  an  oppor- 
tunity of  exercising  his  judgment  upon  it ;  but  here  the  defend- 
ant had  had  no  previous  opportunity  of  ascertaining  whether  the 
mare  was  quiet  in  all  harness,  which  was  what  he  required ;  the 
plaintiflf  had  only  warranted  her  quiet  in  double  harness. 
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♦Aldebson,  B.  If  the  contract  was  complete,  —  if  the  [*  163] 
one  had  agreed  to  sell  and  the  other  to  buy  completely, 
there  was  a  sufficient  delivery.  Again,  if  the  son  was  authorized 
to  receive  the  mare  on  the  limited  terms  agreed  to  by  the  plain- 
tiff, the  delivery  to  him  was  sufficient ;  or  if,  not  being  so  author- 
ized, the  defendant  had  nevertheless  agreed  to  receive  her  on  the 
delivery  to  him,  that  would  have  been  sufficient  to  bind  him. 
But  the  son  had  no  such  authority,  and  the  father,  immediately 
on  the  mare  coming  home,  repudiates  his  act,  and  within  a 
reasonable  time  returns  her«  I  think  there  was  no  case  for  the 
plaintiff. 

GuBNET,  B. ,  concurred.  Bule  discharged. 


In  re  Aberaman  Iron  Works.    Peek's  Case. 

L.  R.,  4  Ch.  532-536. 

Contract  to  t€ike  Shares  in  Company. — Allotment,  —  Acceptance  of  Offer 
accompanied  by  Collateral  Requisition. 

P.  applied  for  shares  according  to  a  form  of  application  which  [532] 
bound  him  to  pay,  in  addition  to  the  £1  per  shaxe  which  he  had 
paid  on  application,  £4  per  share  "  on  allotment."  On  the  6tb  of  Septem< 
ber  he  received  a  letter  stating  that  the  directors  had  allotted  him  eighty 
shares,  "  on  which  £5  per  share  must  he  paid  on  or  before  the  15th  instant." 
On  the  10th  of  September,  hefore  anything  further  had  been  done,  P.  wrote 
to  the  company  refusing  to  accept  the  shares  :  — 

Held  (affirming  the  decision  of  Malins,  V.  C),  that  the  application  and 
the  letter  constituted  a  complete  contract,  and  that  the  repudiation  of  the  10th 
of  September  was  ineffectual. 

This  was  a  motion  by  way  of  appeal  from  a  decision  of  Vice 
Chancellor  Malins  settling  the  name  of  Mr.  Peek  on  the  list  of 
contributories  of  the  Aberaman  Ironworks,  Limited. 

*  The  prospectus  of  the  company  required  a  deposit  of  [*  533] 
£1  per  share  on  an  application  for  shares,  and  a  pay- 
ment of  £4  per  share  more  on  allotment.     Annexed  was  a  form 
of  application  for  shares.     Peek  made  an  application  for  shares 
according  to  this  form ;  his  application  being  as  follows  :  — 

"  Having  paid  to  your  bankers  the  sum  of  £100,  being  the 
deposit  of  £1  per  share  on  100  shares  in  the  above  company,  I 
hereby  request  that  you  will  allot  me  that  number,  and  I  agree 
to  accept  such  shares,  or  any  less  number  you  may  allot  to  me, 
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and  I  agree  to  pay  the  deposit  on  allotment,  and  to  sign  the 
articles  of  association  of  the  company  when  required;  and  I 
authorize  you  to  insert  my  name  on  the  register  of  members  for 
the  number  of  shares  allotted  to  me. " 

On  the  6th  of  September,  1864,  Peek  received  from  the  secre- 
tary a  letter,  which  was  as  follows :  — 

"  In  reply  to  and  on  the  terms  of  your  application,  the  di- 
rectors have  allotted  to  you  eighty  shares  in  the  company,  on 
which  shares  £5  per  share  must  be  paid  on  or  before  the  15th 
instant. ' 

On  the  10th  of  September,  Peek  wrote  a  letter  to  the  company 
repudiating  the  shares  on  the  ground  of  alleged  misrepresenta- 
tions in  the  prospectus,  which  he  considered  to  dififer  essentially 
from  one  subsequently  issued. 

The  company  placed  the  name  of  Peek  on  the  register.  At 
what  time  this  was  done  did  not  precisely  appear,  but  it  was  not 
established  that  it  was  done  before  the  receipt  of  Peek's  letter 
of  repudiation.  He  never  paid  anything  more  in  respect  of  the 
shares,  but  on  the  27th  of  September  a  call  was  made  upon  him 
of  £5  per  share,  which  he  did  not  pay.  Some  correspondence 
passed  between  Peek  and  the  oflBcers  of  the  company,  in  which 
they  insisted  on  his  being  a  shareholder,  and  threatened  liim 
with  legal  proceedings,  but  nothing  had  been  done  w^hen,  in 
June,  1865,  an  order  was  made  to  wind  uj)  the  company. 

Vice-Chancellor  Malins  held  that  the  allotment  was  not  con- 
ditional, but  absolute,  and  that  the  secretary's  letter,  received  on 
the  6th  of  September,  1864,  could  not  be  treated  as  introducing 
a  new  term,  so  as  to  prevent  the  application  and  the  letter  from 
constituting  a  complete  contract,  inasmuch  as  the  allow- 
[*534]  ing  time  for  payment  *till  the  15th  of  September  was 
wholly  for  the  benefit  of  the  allottee.  His  Honour  con- 
sidered that  the  alleged  misrepresentations  were  not  proved,  and 
that  Mr.  Peek  had  not  on  the  10th  of  September  any  right  to 
repudiate  the  shares.  His  Honour  thought  that  Mr.  Peek's  name 
appeared  not  to  have  been  on  the  register  on  the  10th  of  Septem- 
ber, 1864,  but  held  that  this  was  immaterial,  for  that  as  Mr. 
Peek  had  bound  himself  to  take  the  shares  the  directors  had  a 
continuing  authority  to  put  his  name  on  the  register,  and  if  they 
put  it  on  after  the  10th  of  September  the  act  was  as  effectual  as 
if  they  had  done  it  before  that  day. 
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Mr.    Glasse,    Q.    C,    and   Mr.    Fischer,   for  Peek,   relied   on 
Pentelow's  Cnse,  L.   R,  4  Ch.  178. 

Sir  Roundell   Palmer,   Q.    C,   Mr.    Cotton,    Q.   C,  and  Mr. 
Ferrers,  for  the  oiBcial  liquidator,  were  not  called  upon. 

Sir  C.  J.  Sblwyn,  L.  J.  :  — 

We  have  been  much  pressed  in  argument  with  our  decision  in 
Pentelow's  Case.  In  that  case  we  aflBrmed  the  decision  of  Vice- 
Chancellor  Malins,  who  appeared  to  have  founded  his  judgment, 
not  without  doubt  and  hesitation,  upon  all  the  particular  circum- 
stances of  the  case.  It  was  a  case  very  near  the  dividing  line, 
and  its  circumstances  were  very  materially  different  from  those 
of  the  case  now  before  the  Court.  In  the  first  place,  in  Pentelovfs 
Case  there  was  a  clear  and  admitted  fraud  giving  Mr.  Pentelow 
an  indisputable  right  to  repudiate  the  contract,  and  that,  in  my 
judgment,  is  very  far  indeed  from  being  the  case  in  the  matter 
now  before  us.  In  the  next  place,  in  Pentelovfs  Case  the  allot- 
ment was  expressed  in  a  conditional  form,  by  means  of  a  letter 
which  introduced  a  new  date,  and  before  the  expiration  of  the 
time  fixed  by  that  letter  of  allotment  the  conduct  of  both  par- 
ties was  such  as  to  lead  to  the  conclusion  that  neither  of  them 
considered  that  any  final  or  binding  contract  had  been  entered 
into.  I  refer  particularly  to  the  letter  of  the  10th  of  August,  in 
which,  so  far  from  stating  to  Mr.  Pentelow  that  the  contract  had 
been  actually  entered  into  and  completed,  so  far  from 
telling  him  that  the  shares  had  *  been  actually  allotted  [*  535] 
and  actually  registered  in  his  name,  the  secretary  says, 
"  Mr.  Hyatt,  the  traveller  for  the  firm,  will  call  on  you  in  a  day 
or  two,  and  will  furnish  you  with  any  further  information  you 
may  require. "  In  the  present  case,  so  far  from  there  being  any 
conditional  form  of  allotment,  or  any  such  conduct  on  the  part 
of  the  company  as  could  be  considered  to  express  a  doubt  whether 
any  final  contract  had  been  entered  into,  the  company  absolutely 
allot  the  shares,  and  say  that  the  money  must  be  paid,  though  it 
is  true  that  they  say  that  it  must  be  paid  on  or  before  a  partic- 
ular day.  They  send  notice  of  a  subsequent  call,  and  they  have 
always  consistently  treated  the  present  appellant  as  a  person 
bound  by  a  concluded  contract,  and,  consequently,  as  a  share- 
holder. I  think  that  those  circumstances  essentially  distinguish 
this  case  from  Pentelow' s  Case, 

[His  Lordship  then  stated  his  reasons  for  holding  that  the  al- 
leged misrepresentations  in  the  prospectus  were  not  established.] 
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It  is  true  that  the  present  appellant  cannot  be  said  to  have 
lain  by  and  taken  advantage  of  an  opportunity  of  seeing  whether 
this  company  became  prosperous  or  not.  It  is  true  that  he  did 
attempt  to  repudiate  the  contract  within  a  very  short  time  after 
it  was  entered  into,- but,  in  my  judgment,  he  has  entirely  failed 
in  showing  any  such  circumstances  as  would  entitle  him  to 
repudiate  it,  he  having  applied  for  shares  in  the  common  form, 
having  authorized  the  insertion  of  his  name  in  the  register,  and 
then  having  received  a  letter  of  allotment  which  said  that  the 
shares  were  allotted  to  him,  and  merely  required  the  payment  of 
money  consequent  upon  such  allotment.  I  think,  therefore,  that 
the  present  appeal  entirely  fails,  and  must  be  dismissed  with 
costs. 

Sir  G.  M.  GiFFARD,  L.  J.  :  — 

I  am  of  the  same  opinion.  As  regards  Pentelow*8  Case  we  cer- 
tainly went  to  the  extreme  verge  of  the  cases  of  that  character, 
and  we  based  our  decision  upon  this,  that  the  contract  was  con- 
ditional, and  that,  in  point  of  fact,  Mr.  Pentelow  had  a  right  to 
assume  throughout  that  his  name  was  not  on  the  share  register. 
Now  here,  certainly,  there  is  no  conditional  contract. 
[*  536]  There  is  a  *  most  distinct  allotment,  and  a  notice  to  pay 
on  a  particular  day.  And  when  that  letter  of  allotment 
was  received  Mr.  Peek  certainly  had  no  right  to  assume  that  his 
name  would  not  when  that  allotment  was  sent  be  then  and  there 
placed  upon  the  list  of  shareholders.  The  next  question,  then, 
is,  whether  any  such  fraud  is  shown  as  would  entitle  Mr.  Peek 
to  repudiate.  I  am  of  opinion  on  the  facts  which  are  here  proved 
that  no  such  fraud  is  made  out.  That  being  so,  the  whole  case 
is  disposed  of,  and  it  is  enough  to  say  that  from  the  very  first 
Mr.  Peek  knew  that  it  was  a  matter  of  dispute  between  himself 
and  the  company  whether  he  had  or  had  not  a  right  to  repudiate, 
that  he  knew  throughout  that  they  were  disputing  his  right  to 
repudiate,  that  he  knew  throughout  that  they  were  holding  him 
to  his  contract,  and  that  he  supposed  throughout  that  they  would 
put  his  name  upon  the  list,  and  assert  a  right  to  do  so.  In  that 
state  of  things,  I  am  clearly  of  opinion  that  the  writing  of  the 
letter  of  repudiation  is  not  a  ground  to  excuse  him  from  being  on 
the  list.  I  entirely  agree  with  the  Vice  Chancellor  that  the 
evidence  would  not  satisfy  me  that  Peek's  name  was  on  the  regis- 
ter before  the  10th  of  September,  1864,  but  I  also  agree  with 
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him  in  considering  that  circumatance  utterly  immaterial.  The 
ground  on  which  we  distinguished  Pentelovfa  Case  from  Oalces  v. 
Tur^andy  No.  78,  post,  L  R,  2  H.  L  325;  36  L  J.  Ch.  949, 
does  not  exist  here. 

ENGLISH  NOTES. 

In  Holland  v.  Eyre  (1825),  2  Sim.  &  St.  194,  where  the  defendant 
offered  to  take  the  assignment  of  the  plaintiff's  lease,  and  the  latter 
offered  him  an  underlease,  no  contract  was  held  to  exist.  In  Boutledge 
V.  Grant  (1828),  4  Bing.  653,  1  M.  &  P.  717,  3  C.  &  P.  267,  the  de- 
fendant offered  to  purchase  the  plaintiff's  house  with  possession  from 
the  25th  of  July,  and  the  defendant  accepted  the  offer,  but  altered  the 
date  of  possession  to  the  1st  of  August.  Held,  that  there  was  no  contract. 
In  Ihike  v.  Andrews  (1848),  2  Ex.  290,  17  L.  J.  Ex.  231,  the  defendant 
offered  to  purchase  some  railway  shares ;  and  the  plaintiff  purported  to 
sell  them  to  him  with  the  words  *'  not  transferable  "  endorsed.  It  was 
held  that  these  words  introduced  a  new  term ;  and  the  defendant  was 
therefore  not  bound.  In  re  European  Central  Railway  Co.,  Ex  parte 
Gustard  (1868),  L.  R.,  8  Eq.  438,  A.  applied  for  shares  in  a  company. 
The  shares  were  then  £20  shares.  Before  allotment  the  directors,  ac- 
cording to  the  powers  reserved  to  them  by  the  articles  of  association, 
increased  the  amount  payable  on  each  share  to  £40:  and  allotted  shares 
to  A.  without  informing  him  of  the  change.  It  was  held  that  there 
was  no  contract  binding  A.  to  take  the  shares. 

Other  cases  of  insufficient  acceptance  are ;  — 

Meynell  v.  Surtees  (1855),  1  Jur.  N.  S.  737  (offer  of  wayleave,  ac- 
ceptance for  a  line  for  general  traffic)  j  Hall  v.  Hall  (1848),  12  Beav. 
414  (acceptance  introducing  a  condition) ;  Honeymoan  v.  Marryat 
(1857),  6  H.  L.  Gas.  112,  26  L.  J.  Ch.  619  (acceptance  *<  subject  to  the 
terms  of  a  contract  being  arranged") ;  In  re  Leeds  Banking  Co.,  Addi- 
nelVs  Case  (1865),  L.  R,lEq.  225,  35  L.  J.  Ch.  75;  and  Jackson,  v. 
Turquand  (1869),  L.  R.,  4  H.  L.  305,  39  L.  J.  Ch.  11  (proposal  to  take 
shares  accepted  with  a  condition  of  their  forfeiture  in  case  of  non-pay- 
ment of  price  within  a  prescribed  time) ;  In  re  United  Ports  Insurance 
Co.,  Wynne's  Case  (1873),  L.  R.,  8  Ch.  1002,  43  L.  J.  Ch.  138,  and  In 
re  United  PoHs  Insurance  Co.,  Beck's  Case  (1874),  L.  R.,  9  Ch.  392,  43 
L.  J.  Ch.  531  (on  a  proposal  to  amalgamate  two  companies,  the  pur- 
chasing company,  which  was  unlimited,  inserted  a  proviso  limiting  the 
liability  of  its  members  for  the  debts  of  the  absorbed  company  to  the 
amount  unpaid  on  their  shares.  Two  shareholders  of  the  absorbed 
company  applied  for  shares  in  the  purchasing  company  credited  with  a 
certain  sum  according  to  the  agreement,  and  were  alloted  shares  cred- 
ited with  a  ^'proportionate  amount  of  the  net  assets  "  of  the  absorbed 
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company.  These  shareholders  were  held  not  bound  by  the  allotment) ; 
Stanley  v.  DowdesweU  (1874),  L.  R.,  10  C.  P.  102,  23  VV.  R.  389  (ac- 
ceptance  with  the  words  ''I  have  decided  on  taking  No.  22  Belgrave 
Road,  and  my  agent  will  arrange  terms  with  you  ") ;  Appleby  y.  Johnson 
(1874),  L.  R.,  9  C.  P.  158,  43  L.  J.  C.  P.  146  (acceptance  of  a  proposal  to 
serve  as  salesman,  with  the  postscript,  '^  I  have  made  a  list  of  customers 
which  we  can  consider  together  ");  Lucas  v.  Martin  (1887),  37  Ch.  D. 
597,  57  L.  J.  Ch.  261,  58  L.  T.  862,  36  W.  R.  627  (proposal  to  buy  a 
bankrupt's  assets  on  condition  of  payment  of  the  bankruptcy  expenses, 
preferential  debts,  and  a  composition  to  the  unsecured  creditors,  and 
annulment  of  bankruptcy.  The  creditors  purport  to  accept  this,  adding 
a  clause  that  a  bond  should  be  given  by  the  offeror  for  payment  of  the 
price.     This  was  held  to  be  a  new  term,  and  there  was  no  contract). 

As  further  illustrations  of  the  latter  part  of  the  rule  may  be  cited  the 
following :  Cribhins  v.  N,  E.  Metropolitan  Asylum  District  (1847),  11 
Beav.  1,  17  L.  J.  Ch.  5;  Skinner  v.  M'Dowall  (1848),  2  De  Gex  &  Sm. 
265, 17  L.  J.  Ch.  347  ;  Maconchy  v.  Trower  (H.  L.  1894),  2  Ir.  Rep.  663. 

A  mere  answer  to  an  enquiry,  "what  is  the  lowest  price,"  is  not  an 
ofEer.  So  that  a  statement  by  the  enquirer  that  he  will  give  the  price 
named  is  not  an  acceptance  of  an  offer,  but  a  mere  offer.  Harvey  w 
Facey  (J.  C.  1893),  1893,  A.  C.  552,  62  L.  J.  P.  C.  127,  69  L.  T.  504, 
42  W.  R.  129. 

See  also  cases  noted  under  Hussey  v.  Home-Payney  No.  15,  p.  155, 
posU 

AMERICAN  NOTES. 

See  note,  ante,  p.  00,  subdivisions,  4,  5.  A  written  offer  of  land  at  a 
certain  price  for  cash,  giving  a  privilege  of  purchase  for  sixty  days,  is  not 
accepted  so  as  to  make  a  binding  contract  by  a  letter  announcing  a  deter- 
mination to  take  the  land  and  a  readiness  to  pay  for  it  on  the  conveyance  by 
a  proper  deed.  There  should  have  been  an  unconditional  acceptance,  with 
payment  or  tender  within  the  sixty  days.  If  to  the  acceptance  of  a  proposal 
a  condition  is  affixed,  or  any  modification  or  change  in  the  offer  is  requested, 
this  constitutes  a  rejection  Weaver  v.  Burr,  31  West  Virginia,  736 ;  3  Law- 
yers' Rep.  Annotated,  94 ;  citing  EUason  v.  Henthaw,  4  Wheaton  (U.  S.  Supr. 
Ct),  225;  Ocean  Ins.  Co,  v.  Carrinffton,  3  Connecticut,  357;  Hamilton  v. 
Lycoming  M,  Ins.  Co.,  5  Pennsylvania  State,  339 ;  Boston  Sf  M.  R.  Co.  v.  Bart- 
lett,  3  Cushing  (Mass.),  224.  So  where  a  proposal  to  buy  land  at  a  certain 
price  is  accepted  with  a  provision  that  it  shall  be  free  from  expense  of  titles 
and  the  purchaser  shall  repay  one  year's  insurance  which  had  been  paid,  this 
was  held  no  acceptance.  Kennedy  v.  Gramling,  33  South  Carolina,  367 ;  26 
Am.  St.  Rep.  676. 

Mr.  Lawson  says  (Contracts,  §  16)  :  '*  The  offer  must  be  accepted  exactly 
as  it  is  made,  for  there  is  no  contract  if  there  is  a  variance  of  any  kind  be- 
tween the  terms  of  the  offer  and  the  acceptance."     (Setting  out  the  principal 
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case  in  the  text.)  Potts  v.  Whitehead^  23  New  Jersey  Equity,  512 ;  Eads  v.  Car- 
ondelet,  42  Missouri,  113;  Corcoran  v.  White,  117  Illinois,  118;  67  Am.  Rep. 
858 ;  Siebold  v.  Davisy  67  Iowa,  560 ;  Moxley  v.  Moxley,  2  Metcalf  (Mass.),  309 ; 
Northwestern  Iron  Co,  v.  Meade,  21  Wisconsin,  474 ;  94  Am.  Dec.  567 ;  Baker 
V.  Holt,  56  Kansas,  100  ;  Stagg  v.  Compton,  81  Indiana,  171;  Bruce  v.  Bishop, 
43  Vermont,  161. 

So  an  offer  to  sell  lands,  and  an  acceptance  "  provided  the  title  is  perfect " 
do  not  constitute  a  contract.  Corcoran  v.  White,  supra.  So  where  a  resident 
of  California  addressed  a  letter  to  the  plaintiff  at  his  residence  in  Iowa,  offer- 
ing to  sell  him  land  at  a  certain  price ;  the  plaintiff  telegraphed  that  he  would 
take  it  at  the  price,  adding :  *'  Money  at  your  order  on  First  National  Bank 
here ; "  this  was  held  not  an  acceptance.  An  acceptance  of  an  offer  to  sell 
land,  but  fixing  a  different  place  for  the  delivering  of  the  deed  and  payment 
of  the  money  from  the  residence  of  either  of  the  parties,  is  not  effectual. 
Northwestern  Iron  Co.  v.  Meade,  supra. 


No.  15.— HUSSEY  v.  HORNE-PAYNE. 
(1879.) 

RULE. 

Where  a  contract  is  alleged  to  have  been  made  by  let- 
tars,  the  whole  of  the  correspondence  and  negotiations 
may  be  put  in  evidence  in  order  to  determine  whether 
there  was  a  contract  or  not. 

And  although  certain  letters,  if  taken  by  themselves, 
appear  to  constitute  a  binding  agreement;  yet,  if  the 
whole  correspondence  and  negotiations  show  that  there 
were  other  terms  contemplated  by  both  parties  as  essen- 
tial to  the  proposed  contract,  and  on  which  they  failed  to 
agree,  the  result  is  that  there  is  no  binding  contract. 

Thomas  Hnssey,  appellants,  v.  John  Home-Payne  and  0.  M.  Home- 
Payne  his  wife,  respondents. 

4  App.  Cas.  311-^23  (s.  o.  48  L.  J.  Ch,  846 ;  41  L.  T.  1 ;  27  W.  R.  585). 

Contract.  —  Correspondence. 

Where  a  Court  has  to  find  a  contract  in  a  correspondence,  and  not  [311] 
in  one  particular  note  or  memorandum  formally  signed,  the  whole  of 
that  which  has  passed  between  the  parties  must  be  taken  into  consideration. 

Applying  this  rule,  though  the  first  two  letters  of  a  correspondence  seemed 
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to  constitute  a  complete  contract,  the  House,  upon  the  whole  of  what  had 
passed  in  letters  and  conversation,  came  to  the  conclusion  that  no  concluded 
and  complete  contract  had  been  established. 

Per  The  Lord  Chancellor  :  Quare,  whether  the  addition,  in  a  written 
document,  of  the  words  "  subject  to  the  title  being  approved  by  our  solicitor," 
could  affect  a  contract  for  the  sale  of  land,  otherwise  complete  in  itself  ? 

Qucere,  whether  the  proper  meaning  of  such  words  is  more  than  that  the 
title  offered  is  not  to  be  accepted  without  investigation,  and  that  objec- 
tions made  on  such  investigation  would  be  subject  to  the  decision  of  a  legal 
tribunal  ? 

Per  Lord  Selborne  :  The  observation  stated  in  Jerois  v.  Berridge^  L.  R., 
8  Ch.  at  p.  360 ;  42  L.  J.  Ch.  518,  at  p.  528,  that  "  the  Statute  of  Frauds  is  a 
weapon  of  defence,  not  offence,  and  does  not  make  any  signed  instrument  a 
valid  contract  by  reason  of  the  signature,  if  it  is  not  such  according  to  the 
good  faith  and  real  intention  of  the  parties,"  affirmed. 


Appeal  against  a  judgment  of  the  Court  of  Appeal  reversing  an 
order  of  Vice-Chancellor  Malins,  made  in  an  action  for  specific 
performance,  brought  by  the  appellant  against  the  respondents, 
in  relation  to  a  sale  of  certain  freehold  land  situated  at  North 
End,  Fulham. 

Mrs.  G.  M.  Horne-Payne  was  entitled  for  her  separate  use  to 
the  property  in  question  called  the  Murnington  estate.  Negotia- 
tions for  the  purchase  of  the  estate  by  Mr.  Hussey  had  been  going 
on  when  Mrs.  Horne-Payne  wrote  the  following  letter,  dated  the 
4th  of  Pctober,  1876 :  "  I  cannot  accept  your  ofifer  of  £35,000  for 
my  freehold  land  at  North  End.  I  refused  that  sum  for 
[*312]  it  fifteen  months* ago,  when  offered  by  Messrs.  Willett 
through  Messrs.  Saunders.  I  am  now  willing  to  divide 
the  difference  between  your  offer  and  my  price,  and  I  am  prepared 
to  accept  £37,500  for  the  entire  freehold  property,  or  £34,000 
for  the  property  without  the  Mornington  House  and  1\  acre  of 
ground."  This  letter  was  addressed  to  Mr.  Weaver,  who  was 
acting  on  behalf  of  Mr.   Hussey. 

On  the  6th  of  October,  1876,  Mr.  Weaver  sent  an  answer  in 
the  following  terms :  "  I  beg  to  acknowledge  the  receipt  of  your 
letter  of  the  4th  instant,  stating  that  you  are  willing  to  accept 
the  sum  of  £37,500  for  the  whole  of  your  freehold  land  at  North 
EtKi  (including  the  Mornington  House  estate),  and  I  hereby,  on 
belinlf  pf  Mr.  Thomas  Hussey,  of  96  Kensington  High  Street, 
accept  your  terms  as  above,  and  agree  to  pay  you  the  said  sum  of 
£37,500  for  your  land  as  aforesaid,  extending  from  Hammersmith 
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Eoad  to  the  Hammersmith  Eailway,  subject  to  the  title  being 
approved  by  our  solicitors. ' 

It  was  alleged  that  there  had  been  a  suggestion  made  by  Mrs. 
Home-Payne  that  it  would  be  for  the  mutual  convenience  of  her- 
self and  Mr.  Weaver  that  the  purchase-money  should  be  paid  by 
instalments,  but  at  a  meeting  of  Mr.  Hussey,  Mr.  Weaver,  and 
Mr.  Gasquet  (the  solicitor  of  Mr.  Hussey),  at  the  oflSce  of  Mr. 
Crowdy  (the  solicitor  of  Mrs.  Home-Payne),  it  was  said  by  Mr. 
Crowdy  that  he  knew  of  no  agreement  to  take  the  money  by 
instalments,  and  that  nothing  less  than  the  immediate  payment 
of  ten  per  cent  of  the  purchase-money  by  way  of  deposit,  and 
the  payment  of  the  residue  in  a  few  months  would  be  accepted. 
It  was  stated  that  Mr.  Hussey  had  been  mistaken  on  this  point, 
and  his  solicitors,  on  the  24th  of  October,  1876,  wrote  to  Mr. 
Crowdy  that  as  he  had  said  he  could  make  no  other  arrangement 
for  the  payment  of  the  purchase-money  except  ten  per  cent  down 
as  a  deposit,  and  the  balance  in  a  few  months  time,  Mr.  Hussey 
had  no  alternative  but  to  decline  the  matter,  and  as  soon  as  Mr. 
Crowdy 's  client  should  be  prepared  to  treat  on  the  footing  of 
payment  by  instalments  extending  over  about  three  years,  they 
would  be  prepared  to  negotiate  again  on  Mr.  Hussey's  behalf. 
Mr.  Hussey  afterwards  saw  Mrs.  Home-Payne,  and  reminded  her 
of  the  understanding  about  payment  by  instalments,  and  on  the 
25th  of  October,  1876,  she  wrote  to  Mr.  Weaver :  "  I  have 
this  moment  seen  Mr.  Crowdy,  *  and  have  given  him  pos-  [*  313] 
itive  instmctions  to  accept  Mr.  Hussey 's  offer  of  payment 
by  instalments  in  three  years  and  the  deposit  down.  This  is 
very  much  against  Mr.  Crowdy 's  wishes,  but  I,  after  all,  am  the 
gainer  or  loser  by  it,  and  I  have  taken  the  responsibility.  * 

Mr.  Crowdy,  on  the  31st  of  October,  1876,  wrote  to  Mr.  Gasquet 
the  following  letter :  "  Mornington  Park  estate.  We  have  had 
some  farther  communication  with  our  clients  hereon,  and  are 
authorized  to  state  to  you  that  they  will  be  willing  to  carry  out 
this  sale  upon  the  following  terms  which,  we  believe,  correspond 
with  what  your  client  proposes,  videlicet:  — 

"  1.  A  deposit  of  £10  per  cent  to  be  paid  down. 

"  2.  Balance  of  purchase -money  to  be  paid  by  three  equal 
instalments  from  date  of  contract 

"  3.  Interest  at  £5  per  cent  on  balance  unpaid  from  time  to 
time. 
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"  This  we  believe  is  all  that  relates  to  the  money  payments,  the 
other  details  of  the  contract  we  can  settle. 

*"  We  should  add  that  this  only  binds  our  client  on  acceptance 
by  yours.  * 

On  the  same  day  Mrs.  Horne-Payne  wrote  to  Mr.  Weaver, 
announcing  that  Mr.  Crowdy  had  written  accepting  the  terms 
proposed,  of  paying  10  per  cent  down,  and  the  balance  in  three 
years,  and  expressing  a  hope  that  the  details  might  be  carried  out 
before  the  following  Saturday. 

On  the  14th  of  November,  1876,  Mr.  Weaver  called  on  Mr. 
Crowdy  and  left  with  him  a  complete  statement  of  the  terms  as 
actually  understood  between  the  parties.  The  paper  was  headed 
"  Proposal  by  Mr.  Thomas  Hussey  for  the  purchase  of  the  free- 
hold property  known  as  the  Momington  estate."  The  instal- 
ments named  therein  were  six,  the  first  to  fall  due  on  the  25th 
of  December,  1877,  and  a  corresponding  part  of  the  estate  was  to 
be  conveyed  on  the  payment  of  each  instalment  The  last  sen- 
tence of  this  proposal  was,"  Upon  the  contract  being  signed  the 
said  Thomas  Hussey  is  to  be  let  into  possession  of  the  property. " 
On  the  21st  of  November  Mr.  Crowdy  (who  was  then  very  ill) 
wrote  to  excuse  himself  for  not  having  noticed  at  the  time  an 
"  obvious  mistake"  in  the  paper  left,  and  pointed  out  that 
[*  314]  the  first  *  instalment  instead  of  being  in  December,  1877, 
ought  to  be  in  June,  1877,  and  Mr.  Gasquet  having  after- 
wards called  on  Mr.  Crowdy,  and  agreed  to  the  suggested  altera- 
tion, it  was  understood  (as  the  statement  of  claim  alleged)  that 
Mr.  Crowdy 's  counsel  was  at  once  to  prepare  the  draft  of  the  for- 
mal contract  The  formal  contract  never  was  prepared,  and  after 
correspondence  between  the  parties,  beginning  in  March,  1877, 
this  action  was,  in  August,  1877,  brought  by  Mr.  Hussey  claim- 
ing specific  performance  and  damages,  and  farther  relief. 

The  defendants  demurred  on  the  ground  that  in  the  statement 
of  claim  no  subsisting  agreement  was  alleged  of  which  specific 
performance  was  claimed,  nor  was  there  any  memorandum  or  note 
in  writing  of  such  agreement  signed  by  either  of  the  defendants, 
within  the  Statute  of  Frauds. 

Vice-Chancellor  Malins  was  of  opinion  that  the  ofiFer  of  the 
4th  of  October  was  unconditionally  accepted  by  the  letter  of  the 
6th  of  October ;  that  Hussey  proposed  to  abandon  it  on  the  24th 
of  October  on  account  of  the  difiference  as  to  the  payment  of  the 
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purchase-moDey  by  instalments,  but  that  the  defendants  declined 
to  abandon  it,  and  on  the  25th  of  October  conceded  the  payment 
by  instalments;  and  that  the  subsequent  negotiations  between 
the  parties  did  not  constitute  any  legal  abandonment  of  the  con- 
tract; he  therefore  overruled  the  demurrer.  This  decision  was 
reversed  by  the  Court  of  Appeal,  8  Ch.  D.  670 ;  47  L.  J.  Ch.  519, 
751,  the  Lords  Justices  l)eing  of  opinion  that  there  had  not  been 
a  completed  contract,  for  that  the  words  "  subject  to  the  title 
being  approved  by  our  solicitors,  *  constituted  a  new  term  which 
required  acceptance. 

Mr.  John  Pearson,   Q.  C,  and  Mr.   H.  M.  R  Pope,  for  the 
appellant :  — 

The  two  letters  of  the  4th  and  6th  of  October,  1876,  constituted 
a  contract  for  the  sale  of  the  estate.  There  had  been  some  pre- 
vious negotiations  which  the  letter  of  the  4th  of  October  noticed 
and  adopted ;  and  the  letter  of  the  6th  of  October  was  a  formal 
acceptance  of  the  terms  stated  in  that  of  the  4th.  The  contract 
was,  therefore,  concluded  and  complete.  The  addition  of  the 
words  "  subject  to  the  title  being  approved  of  by  our 
solicitor  "  could  *  not  aflfect  the  matter.  They  were  mere  [*  315] 
words  of  form  which  were  understood,  if  not  expressed, 
in  every  negotiation  and  contract  for  the  sale  of  land.  The  ven- 
dor was  always  bound  to  make  out  a  good  title,  and  unless  he 
did  so  the  purchaser  was  not  bound  to  accept  it  The  words, 
therefore,  were  mere  words  of  course.  Yet  the  Court  below  had 
treated  them  as  if  they  formed  a  precise,  specific,  and  unaccus- 
tomed stipulation,  and  required  to  be  formally  assented  to,  and 
if  not  formally  assented  to,  the  contract  could  not  be  complete. 
That  was  not  the  way  in  which  they  were  treated  in  practice. 
Hudson  V.  Buck,  7  Ch.  D.  683 ;  47  L.  J.  Ch.  247,  did  not  justify 
the  purpose  for  which  it  was  cited  in  the  Court  below.  On  the 
contrary,  it  really  treated  those  words  as  the  necessary  accom- 
paniment of  any  negotiations  for  the  sale  of  an  estate,  without 
complying  with  which  (where  there  was  no  mala  fides  or  un- 
reasonableness on  the  part  of  the  purchaser)  a  sale  could  not  be 
enforced.  No  mala  fides  existed  here,  nor  was  any  unreasonable 
objection  made.  Dudddl  v.  Simpson,  L.  B. ,  2  Ch.  102 ;  36  L.  J. 
Ch.  70,  Page  v.  Robinson,  3  Russ.  114,  and  Price  v.  Dyer,  17 
Ves.  356 ;  11  R.  R.  102,  showed  that  even  if  there  had  been  some 
variations  of  terms  after  a  contract  had  been  really  made,  the 
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Court  would  still  enforce  performance  of  it;  and  Gordon  v. 
Mahoneyy  13  Jr.  Eq.  383,  established  that  there  must  be  as  clear 
evidence  of  the  waiver  of  a  contract  as  of  the  making  of  it 
Nohle  V.  Ward,  L.  R,  1  Ex.  117;  35  L.  J.  Ex.  81,  affirmed  on 
appeal,  L.  R,  2  Ex.  135;  36  L.  J.  Ex.  91,  No.  bQ^post,  following 
Moore  v.  Campbell,  10  Ex.  323 ;  23  L.  J.  Ex.  310,  proceeded  on 
that  principle.  And  even  as  to  leases,  where  a  first  lease  had 
been  granted,  and  then  a  second,  which  recited  the  surrender  and 
acceptance  of  surrender  of  the  first,  but  which  turned  out  to  be 
itself  inoperative,  it  was  held  that  the  first  remained  in  force. 
Where  there  was  a  concluded  and  complete  contract  it  could  not 
be  destroyed  by  anything  less  formal  than  itself.  Carolan  v.  Bra^ 
bazoii,  3  J.  &  Lat  201 ;  Vendors  and  Purchasers,  chap.  iv.  s.  ix. 

Mr.  H.  Fox  Bristowe,  Q.  C,  and  Mr.  Benjamin,  Q.  C.  (Mr. 
r.  W.  Bush  was  with  them),  for  the  respondents :  — 

The  authority  of  the  cases  cited  on  the  other  side  may 
[*316]  be  *  admitted,  but  they  are  wholly  inapplicable  here. 
There  never  was  a  concluded  and  complete  contract  in 
this  case.  That  was  the  real  question  to  be  decided  here,  and  it 
must  be  decided  on  a  consideration  of  all  the  circumstances  of  the 
case.  Roasiter  v.  Miller,  3  App.  Cas.  1124,  p.  174,  post  So  con- 
sidered it  was  clear  that  there  never  had  been  any  contract  of 
which  performance  could  be  directed. 

Mr.  Pearson  replied. 

The  Lord  Chancellor  (Earl  Cairns)  :  — 

My  Lords,  I  will  not  refer,  in  the  first  instance,  to  the  grounds 
upon  which  this  case  was  decided  by  the  Vice  Chancellor  and 
the  Court  of  Appeal,  but  I  will  ask  your  Lordships  to  observe 
what  the  facts  of  the  case  are  upon  which  you  have  now  to  form 
an  opinion.  My  Lords,  at  the  outset  I  must  say  that  I  recognize 
the  great  convenience  of  having  a  case  stated  frankly  and  fairly 
as  this  case  has  been,  upon  the  claim,  and  thereby  enabling  the 
Court,  without  the  parties  being  put  to  any  greater  expense,  to 
decide  upon  the  claim,  upon  a  demurrer  being  put  in,  whether  the 
plaintiff  has  a  case  in  respect  of  which  he  is  entitled  to  relief. 

This  is  an  action  for  specific  performance  of  a  contract  It  is 
a  contract  for  the  sale  of  land,  and  the  plaintiff  must  show  two 
things :  he  must  show  that  there  is  a  contract  concluded  between 
the  parties,  and  that  there  is  a  note,  a  memorandum  in  writing, 
of  that  contract  sufficient  to  satisfy  the  requirements  of  the 
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Statute  of  Frauds.  The  second  requisite  in  this  case  he  proposes 
to  supply  through  the  medium  of  letters  which  passed  between 
the  parties,  and  it  is  one  of  the  first  principles  applicable  to  a 
case  of  the  kind  that  where  you  have  to  find  your  contract,  or 
ycur  note  or  memorandum  of  the  terms  of  the  contract  in  letters, 
you  must  take  into  consideration  the  whole  of  the  correspondence 
which  has  passed.  You  must  not  at  one  particular  time  draw  a 
line  and  say,  "  We  will  look  at  the  letters  up  to  this  point  and 
find  in  them  a  contract  or  not,  but  we  will  look  at  nothing  be- 
yond. "  In  order  fairly  to  estimate  what  was  arranged  and  agreed, 
if  anything  was  agreed  between  the  parties,  you  must  look  at  the 
whole  of  that  which  took  place  and  passed  between  them. 

*  The  first  two  letters  in  this  case  are  dated  the  4th  and  [*  317] 
the  6th  of  October.  In  the  first  of  them  Mrs.  Home- 
Payne,  who  appears  to  have  been  entitled  to  freehold  property 
for  her  separate  use,  stated  that  she  was  willing  to  **  divide  the 
difference  "  between  an  offer  which  had  been  made  to  her  and  the 
price  she  had  asked,  and  to  accept  the  sum  of  £37,500  for  the  free- 
hold property,  mentioning  the  name  of  the  property.  The  answer 
was  in  these  words  :  —  [His  Lordship  read  it,  see  p.  156,  ante.] 

Now  I  put  aside  these  last  words,  "  subject  to  the  title  being 
approved, "  for  separate  observation,  and,  putting  them  aside,  I 
should  say  that  if  these  two  letters  were  the  only  information 
which  your  Lordships  had  upon  the  subject  —  if  the  matter  had 
ended  here  as  it  began,  with  these  letters  —  I  should  have  been 
disposed  to  say  that  there  was  undoubtedly  evidence  of  a  con- 
cluded contract  sufficient  to  satisfy  the  Statute  of  Frauds.  There 
is  property  named,  there  is  a  price  to  be  paid,  and  there  is  the 
name  of  the  vendor  and  of  the  purchaser.  And,  of  course,  stop- 
ping  there  again,  the  words  which  I  have  read  would  imply  that 
the  purchase-money  was  to  be  paid  in  the  usual  way,  namely,  as 
soon  as  the  title  to  the  land  could  be  produced  by  the  vendor  and 
a  conveyance  ofiered. 

But  the  case  does  not  stop  there,  and,  we  are  told,  partly  by 
the  statements  of  the  plaintiff  and  partly  by  farther  letters  which 
passed,  very  much  more,  which  must  be  imported  into  the  case 
and  must  be  taken  along  with  the  letters  which  I  have  read. 
The  first  thing  we  are  told  by  the  plaintiff  himself  is  this :  that 
"  in  the  course  of  the  negotiations  which  resulted  in  "  these 
"  letters,  the  defendant  had  suggested  that  it  would  be  for  the 
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mutual  convenience  of  herself  and  the  plaintiff  that  the  pur- 
chase-money should  be  paid  by  instalments,  and  the  plaintiff 
acquiesced. "  Now  that  is  alleged  to  be  a  statement  of  a  term  of 
the  agreement  arranged  outside  what  was  written,  but  omitted  to 
be  mentioned  in  what  was  written.  I  look  upon  this  more  as  a 
statement  that  it  had  been  agreed  between  them  that  there  should 
be  a  settlement  as  to  the  instalments  in  which  the  purchase- 
money  was  to  be  paid ;  that  it  should  be  paid  by  way  of  instal- 
ments, and  not  in  one  sum,  but  that  it  should  be  a  subject  of 
settlement  what  were  to  be  the  instalments  in  which  the  money 
should  be  paid. 

And  that  seems  also  to  be  the  view  of  the  plaintiff,  be- 
[*318]  cause  be  *  continues,"  Pursuant  to  this  suggestion,  she, 
shortly,  after  the  receipt  of  the  letter  of  the  6th  of  October, 
1876,  viz.  on  the  11th  of  October,  1876,  wrote  to  William  Weaver  • 
(the  agent  of  the  plaintiff),  "  requesting  him  to  meet  her  at  the 
oflBce  of  Mr.  Crowdy,  her  solicitor,  on  the  following  day,  *to 
discuss  the  terms  of  payment,  etc.  ;  *"  that  is  to  say,  to  discuss 
the  subject  of  a  payment  to  be  made  by  way  of  instalments  and 
not  in  one  gross  sum  —  as  I  understand  it — to  arrange  the  instal- 
ments in  which  the  payment  was  to  be  made.  Then  the  plain- 
tiff continues :  "  Accordingly,  on  the  12th  of  October,  1876,  the 
plaintiff  and  his  solicitor,  Mr.  Gasquet,  and  the  said  Mr.  Weaver, 
called  upon  the  said  Mr.  Crowdy.  The  said  defendant,  however, 
failed  to  keep  her  appointment,  and  the  said  Mr.  Crowdy,  alle- 
ging that  he  knew  of  no  agreement  to  take  the  purchase-money  by 
instalments,  stated  that  nothing  less  than  the  immediate  pay- 
ment of  £10  per  cent  of  the  purchase-money  by  way  of  deposit, 
and  the  payment  of  the  residue  thereof  in  a  few  months  would 
be  accepted,  *  that  is  to  say,  Crowdy  stood  upon  that  which  was 
written  in  those  two  letters.  Those,  said  he  (this  was  his  view), 
constitute  an  agreement  upon  which  we  may  rely ;  we  hold  you 
to  them,  and  you  must  pay  the  purchase-money  in  one  sum, 
putting  aside  the  deposit,  and  on  the  usual  terms. 

But  was  that  the  view  of  the  appellant  ?  Certainly  not,  because 
he  says,  "  Meanwhile  the  plaintiff,  on  the  faith  of  the  under- 
standing that  the  purchase-money  should  be  paid  by  instalments, 
had  allowed  certain  arrangements  which  he  had  made  for  provid- 
ing the  purchase-money  at  once,  to  fall  through.  Shortly  after 
the  last-mentioned  interview,  therefore,  in  the  belief  that  he  bad 
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in  this  respect  been  unfairly  treated  by  the  said  defendant,  he 
directed  his  solicitors  to  write,  and  they,  on  the  24th  of  October, 
1876,  wrote  to  the  said  Mr.  Growdy,  that  as  he  stated  that  he 
could  make  no  other  arrangement  for  payment  of  the  purchase- 
money  except  10  per  cent  down  as  a  deposit,  and  the  balance 
in  a  few  months'  time,  Mr.  Hussey  had  no  alternative  but  to 
decline  the  matter,  and  as  soon  as  Mr.  Crowdy's  client  should 
be  prepared  to  treat  upon  the  footing  of  payment  by  instalments 
extending  over  about  three  years,  they  would  be  prepared  to  nego- 
tiate again  on  Mr.  Hussey's  behalf.  * 

*  I  can  conceive  nothing  clearer  than  the  result  of  the  [*  319] 
statement  which  the  appellant  thus  makes.  There  were 
two  letters,  no  doubt,  but,  as  he  says,  both  I  and  the  vendor  were 
at  one  that  there  was  to  be  a  payment  of  the  purchase-money  by 
way  of  instalment;  we  had  not  agreed  what  those  instalments 
should  be.  I  was  ready  to  settle  them.  Your  solicitor  repudi- 
ated the  idea  that  there  were  to  be  instalments,  and  required 
immediate  payment  of  the  purchase-money.  Thereupon  I  said 
that  that  was  unfair,  and  I  was  not  ready  to  be  bound  by  any 
claim  of  that  kind,  and  that  I  would  "  decline  the  matter,"  which 
must  be  taken  to  mean  decline  the  arrangement  for  the  purchase, 
and  he  would  be  ready  to  treat,  or  to  **  negotiate  again  "  as  soon 
as  Mr.  Growdy  "  should  be  prepared  to  treat  upon  the  footing  of 
payment  by  instalments.  *  Now  this  is  not  a  matter  of  contro- 
versy upon  the  demurrer ;  this  is  the  attitude  which  the  appel- 
lant assumed  at  the  time,  and  it  must  be  taken,  as  against  him, 
that  that  was  the  correct  view  of  the  facts  of  the  case  at  that 
moment 

How,  then,  did  the  case  proceed?  Weaver,  his  agent,  saw 
Mrs.  Payne  and  she  wrote  to  him.  He  having  reminded  her  of 
the  understanding  about  the  instalments,  she  at  once  admitted  it, 
and  in  her  letter  said :  —  [His  Lordship  read  the  letter].  Now, 
if  this  could  be  taken  as  a  memorandum  of  that  part  of  the  agree- 
ment which,  up  to  that  time,  never  had  been  settled;  if  this  could 
be  taken  as  the  statement  of  what  was  wanting,  and  a  memoran- 
dum in  writing  of  the  manner  in  which  what  was  wanting  was 
to  be  supplied,  then  the  desideratum,  the  thing  which  was  omitted 
in  the  two  original  letters,  might  be  taken  as  supplied.  But  this, 
after  all  is  merely  a  statement  referring  the  appellant  to  the 
solicitor  of  the  respondent,   and  a  statement  of  what  she  had 
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desired  the  solicitors  to  da  Therefore  we  must  look  at  what  the 
solicitor  did  under  those  instructions. 

Now  what  he  did  say  was  this  ?  He  wrote  to  the  solicitor  for 
the  appellant,  *  We  have  had  some  farther  communication  with 
our  clients  hereon,  and  are  authorized  to  state  to  you  that  they 
will  be  willing  to  carry  out  this  sale  upon  the  following  terms.  * 
And  then  he  gives  three  terms  with  regard  to  the  instalments. 
"  This, "  (he  says)  **  we  believe  is  all  that  relates  to  the  money 
payments,  the  other  details  of  the  contract  we  can  settle. 
[*  320]  Let  us  *  hear  if  you  are  instructed  to  the  above  effect  We 
should  add  that  this  only  binds  our  client  on  acceptance 
by  yours. "  Here,  again,  if  this  had  been  then  accepted,  you 
would  have  had  this  added  to  what  had  already  been  put  in 
writing,  and  you  would  have  had  the  agreement  completed  in 
the  way  required  to  complete  it  But  was  this  accepted  ?  On 
the  contrary,  a  week  or  thereabouts,  a  fortnight,  I  think,  passes 
over.  Then  the  agent  of  the  appellant  calls  on  the  solicitor  for 
the  respondent,  and  in  place  of  accepting  the  terms  which  had 
been  put  in  writing,  puts  in  a  counter  proposal  —  a  counter  state- 
ment of  terms — headed,  "Proposal  by  Mr.  Thomas  Hussey  for 
the  purchase  of  the  freehold  property  known  as  the  Momington 
estate, '  treating  it  again  as  still  a  matter  of  proposal.  He  pro- 
poses instalments  to  be  paid  in  a  different  way,  and  to  be 
accompanied  with  certain  provisions  for  partial  conveyance  as 
each  instalment  was  paid.  The  details  are  not  material.  "  Mr. 
Crowdy, "  he  says,  "  on  behalf  of  the  defendant,  went  carefully 
through  the  same,  and  verbally  agreed  thereto.*  But  even  if 
that  had  been  so,  a  verbal  agreement  is  insufficient;  there  was 
no  writing  to  bind  Mr.  Crowdy  or  his  client  to  it 

But  a  few  days  after  that  Mr.  Crowdy  writes,  and  in  place  of 
expressing  agreement  with  the  paper,  he  demurs  to  one  or  two  of 
the  provisions  in  the  counter  proposal,  and  speaks  of  one  serious 
error,  which  in  his  ill  state  of  health  he  had  omitted  to  notice. 
He  points  out  that  they  would  not  have  the  effect  which  he  would 
desire,  and  he  requires  a  change  in  the  proposal  to  be  made. 
There  was  no  completed  contract  Crowdy  was  seized  with  ill- 
ness ;  he  afterwards  died,  and  nothing  was  done  in  the  way  of 
supplying  what  was  wanting. 

Now,  my  Lords,  the  conclusion  I  draw  from  that  is  this,  that 
we  have  here  the  appellant  himself  telling  us  that  the  two  origi* 
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nal  letters,  which,  if  you  took  them  alone  without  any  knowledge 
supplied  to  you  of  the  other  facts  of  the  case,  might  lead  you  to 
think  that  they  represented  and  amounted  to  a  complete  and  con- 
cluded agreement,  yet  really  were  not  a  complete  and  concluded 
agreement,  that  there  were  to  be  other  terms  which  at  that  time 
had  not  been  agreed  upon,  that  efforts  were  made  afterwards  to 
settle  those  other  terms,  and  that  these  efforts  did  not  result 
in  a  settlement  of  these  other  terms.  The  consequence 
*  therefore  of  the  whole  is,  that  it  appears  to  me  not  only  [*  321] 
that  there  is  no  note  in  writing,  according  to  the  Statute 
of  Frauds,  of  that  which  was  a  completed  agreement  between  the 
parties,  but  that  there  was  in  point  of  fact  no  completed  agreement 
between  the  parties. 

My  Lords,  I  said  I  would  refer  to  the  grounds  upon  which  the 
case  was  decided  in  the  Courts  below.  The  Vice  Chancellor 
was  of  opinion  that  the  two  letters  constituted  a  completed  agree- 
ment, and  then  he  looked  to  see  whether  there  was  any  rescission 
of  that  completed  agreement,  and  he  was  of  opinion  that  there 
was  not  As  to  that,  I  can  only  say  that  if  I  could  arrive  at  the 
conclusion  at  which  the  Vice  Chancellor  arrived,  that  the  two 
original  letters  constituted  a  completed  agreement,  I  should  be 
disposed  to  agree  with  him  and  say  —  at  all  events  I  should  be 
unwilling  to  decide  in  an  opposite  sense  —  that  there  was  no  rescis- 
sion standing  upon  a  memorandum  of  equal  authority  with  the 
letters.  But  from  what  I  have  said,  your  Lordships  will  under- 
stand that  I  cannot  find  that  there  was  originally  in  those  two 
letters  a  completed  agreement 

The  Court  of  Appeal  reversed  the  Vice  Chancellor's  decision, 
and  dismissed  the  action,  but  upon  a  different  ground.  The  Court 
of  Appeal  held  that  the  second  of  what  I  have  called  the  first  two 
letters,  introduced  in  the  last  words  of  it  a  new  term  by  stipulat- 
ing that  the  sale  was  to  be  subject  to  the  title  being  approved 
by  the  solicitors  of  the  purchaser.  The  Lords  Justices  were  of 
opinion  that  that  constituted  the  solicitors  the  arbiters  of  whether 
the  title  was  a  good  one  or  not,  and  that  the  vendor  had  not 
agreed  to  that  term,  making  the  solicitors  of  the  purchaser  the 
arbiters  of  that  question.  I  rather  infer,  from  the  judgments  of 
the  learned  Judges  of  the  Court  of  Appeal,  that  they  were  dis- 
posed to  look  with  doubt  upon  the  question  of  whether,  even 
without  this,  there  was  a  completed  agreement,  or  would  turn  out 
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to  be  a  completed  agreement  between  the  parties ;  but  they  were 
of  opinion  that  this  difficulty  was  sufficient  to  decide  the  case 
against  the  appellant. 

My  Lords,  I  have  not  desired  to  put  the  opinion  which  I  have 
offered  to  your  Lordships  upon  that  ground,  and  I  should  doubt 
very  much  myself,  if  it  were  necessary  to  decide  it,  whether  the 
opinion  of  the  Court  of  Appeal  in  this  respect  could  be 
[*  322]  maintained.  *I  feel  great  difficulty  in  thinking  that  any 
person  could  have  intended  a  term  of  this  kind  to  have 
that  operation,  because,  as  was  pointed  out  in  the  course  of  the 
argument,  it  virtually  would  reduce  the  agreement  to  that  which 
is  illusory.  It  would  make  the  vendor  bound  by  the  agreement 
but  it  would  leave  the  purchaser  perfectly  free.  He  might 
appoint  any  solicitor  he  pleased, — he  might  change  his  solicitor 
from  time  to  time.  There  is  no  directio  personarum  ;  there  is  no 
appointment  of  an  arbitrator  in  whom  both  sides  might  be  sup- 
posed to  have  confidence.  It  would  be  simply  leaving  the  pur- 
chaser, through  the  medium  of  his  solicitors,  at  liberty  to  say 
from  caprice  at  any  moment,  we  do  not  like  the  title,  we  do  not 
approve  of  the  title,  and  therefore  the  agreement  goes  for  nothing. 
My  Lords,  I  have  great  difficulty  in  thinking  that  any  person 
would  agree  to  a  term  which  would  have  that  operation.  But  it 
appears  to  me  very  doubtful  whether  the  words  have  that  mean- 
ing. I  am  disposed  rather  to  look  upon  them,  and  the  case  which 
was  cited  from  Ireland  would  be  authority  if  authority  were 
needed  for  that  view,  I  am  disposed  to  look  upon  the  words  as 
meaning  nothing  more  than  a  guard  against  its  being  supposed 
that  the  title  was  to  be  accepted  without  investigation,  as  mean- 
ing in  fact  the  title  must  be  investigated  and  approved  of  in  the 
usual  way,  which  would  be  by  the  solicitor  of  the  purchaser.  Of 
course  that  would  be  subject  to  any  objection  which  the  solicitor 
made  being  submitted  to  decision  by  a  proper  Court,  if  the 
objection  was  not  agreed  to. 

Therefore,  my  Lords,  although  I  arrive  at  the  conclusion  a^ 
which  the  Court  of  Appeal  arrived,  I  desire  to  say  that  I  am 
unable  to  arrive  at  that  conclusion  upon  the  same  grounds,  but 
I  think  it  would  be  much  more  satisfactory  to  look  at  the  case 
upon  the  broader  ground.  I  think  there  was  here  no  concluded 
agreement  between  the  appellant  and  the  vendor,  and  therefore  I 
submit  to  your  Lordships  and  move  your  Lordships,  that  this 
appeal  should  be  dismissed  with  costs. 
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Lord  Selborne  :  — 

My  Lords,  I  am  of  the  same  opinion,  and  for  the  same  reasons, 
with  my  noble  and  learned  friend  upon  the  woolsack. 

I  cannot  agree  with  what  appeared  to  be  suggested  by 
part  of  *  the  appellant's  argument,  that,  because  two  let-  [*  323] 
ters  were  written,  by  which  the  conditions  required  by 
the  Statute  of  Frauds  would  have  been  satisfied,  if  there  were 
nothing  outside  those  letters  to  the  contrary,  therefore  there  is 
here  such  a  concluded  agreement  as  a  Court  of  Equity  ought 
specifically  to  perform,  without  regard  to  what  preceded,  or  what 
followed.  The  observation  has  often  been  made,  that  a  contract 
established  by  letters  may  sometimes  bind  parties  who,  when 
they  wrote  those  letters,  did  not  imagine  that  they  were  finally 
settling  the  terms  of  the  agreement  by  which  they  were  to  be 
bound ;  and  it  appears  to  me  that  no  such  contract  ought  to  be 
held  established,  even  by  letters  which  would  otherwise  be  suffi- 
cient for  the  purpose,  if  it  is  clear,  upon  the  facts,  that  there  were 
other  conditions  of  the  intended  contract,  beyond  and  besides 
those  expressed  in  the  letters,  which  were  still  in  a  state  of  nego- 
tiation only,  and  without  the  settlement  of  which  the  parties 
had  no  idea  of  concluding  any  agreement  I  adhere  to  what  I 
said,  when  sitting  in  the  Court  of  Chancery,  in  the  case  of  Jervis 
v.  Berridge,  L.  R,  8  Ch.  at  p.  360;  42  L.  J.  Ch.  at  p.  523,  that 
the  Statute  of  Frauds  "  is  a  weapon  of  defence,  not  offence, "  and 
"  does  not  make  any  signed  instrument  a  valid  contract  by  reason 
of  the  signature,  if  it  is  not  such  according  to  the  good  faith  and 
real  intention  of  the  parties ; '  and  I  think  it  especially  important 
to  keep  that  principle  in  view  when,  as  in  the  present  case,  it  is 
attempted  to  draw  a  line  at  one  point  of  a  negotiation,  conducted 
partly  by  correspondence  and  partly  at  meetings  between  the 
parties,  without  regard  to  the  sequel  of  the  negotiations,  which 
to  my  mind  plainly  shows  that  terms  of  the  intended  agreement, 
which  were  of  great  practical  importance,  and  were  so  regarded 
on  both  sides,  then  remained  unsettled  and  were  still  the  subject 
of  negotiation  between  them. 

Lord  Gordon  concurred. 

.Order  appealed  against  affirmed;  and  appeal  dismissed 
with  costs. 

Lords'  Journals,  Ist  May,  1879. 
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ENGLISH  NOTES. 

The  words  ''subject  to  the  title  being  approved  by  our  solicitor" 
came  up  for  decision  in  Hudson  v.  Buck  (1872),  7  Ch.  D.  683,  47  L,  J. 
Ch.  247,  38  L.  T.  56,  26  W.  R.  190.  There  it  was  held  that  in  absence 
of  mala  fides  or  unreasonableness  on  the  part  of  the  purchaser  or  of  his 
solicitor,  the  vendor  was  not  entitled  to  specific  performance  in  face  of 
disapproval  of  the  title  by  the  solicitor. 

In  Bristol,  &c.  A.  B.  C.  Company  v.  Magrjs  (1890),  44  Ch.  D.  616, 
59  L.  J.  Ch.  472,  Kay,  J.,  applied  the  principle  of  Hussey  v.  Home 
Payne  to  a  case  where  one  of  the  parties,  in  subsequent  correspondence, 
tried  to  introduce  a  new  term  into  what  but  for  this  would  have  ap- 
peared a  completed  agreement.  He  says:  "Having  treated  the  two 
letters  as  part  of  an  incomplete  bargain,  it  would  be  most  inequitable 
to  allow  them  (the  plaintiffs'  solicitors)  to  say,  'Although  we  thus 
treated  the  matter  as  incomplete  and  a  negotiation  only,  yet  the  de- 
fendant had  no  right  to  do  so,  but  was  bound  by  a  complete  con- 
tract.' "  The  reasoning  of  Kay,  J.,  is  criticised  by  North,  J.,  in 
Bellamy  v.  DeOenham  (1890),  45  Ch.  D.  481.  The  real  question, 
after  al],  must  be,  did  the  earlier  letters  contain  in  themselves 
all  the  terms  agreed  on  at  the  time,  and  were  thus  written  with 
the  intent  of  binding  the  writers.  Fry  on  Specific  Performance, 
3rd  ed.,  §  553. 

The  principle  of  the  rule  is  the  same  as  that  which  underlies  all 
those  cases  where  parol  evidence  is  admitted  notwithstanding  a  written 
document  purporting  to  embody  a  contract.  The  rule  of  English  law 
is  that  parol  evidence  is  not  admissible  to  vary  or  contradict  a  writ- 
ten instrument  containing  the  terms  of  a  contract.  Where,  how- 
ever, the  object  of  the  parol  evidence  is  to  show  that  the  written 
instrument  was  not  intended  by  the  parties  to  be  the  record  of  a 
contract,  or  to  be  the  record  of  the  whole  contract,  it  is  admissible. 
For  instance:  — 

(1)  In  Pym  v.  Campbell  (1856),  6  El.  &B1.  370,  25  L.  J.  Q.  B,  277, 
a  condition  precedent  on  which  the  existence  of  an  alleged  contract  in 
writing  depended,  was  allowed  to  be  proved  by  parol. 

(2)  Tn  Wake  v.  Harrop  (1861-2),  6  H.  &  N.  at  p.  774,  30  L.  J.  Ex. 
273,  4  L.  T.  5BB,  9  W.  R.  788  (affirmed  in  Exch.  Chamber,  1  H.  &  C. 
202,  31  L.  J.  Ex.  451),  the  law  was  laid  down  by  Bramwell,  B.,  as 
follows:  (6  H.  &  N.  774),  " It  should  be  borne  in  mind  that  a  written 
contract  not  under  seal  is  not  the  contract  itself  but  only  evidence,  — 
the  record  of  the  contract.  When  the  parties  have  recorded  their  con- 
tract, the  rule  is  that  they  cannot  alter  or  vary  it  by  parol  evidence. 
They  put  on  paper  what  is  to  bind  them,  and   so  make  the  written 
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document  conclusive  evidence  between  them.  But  it  is  always  open  to 
the  parties  to  show  whether  or  not  the  written  document  is  the  binding 
record  of  the  contract."  In  Rogers  v.  Hadlty  (1863),  2  H.  &  C.  227, 
32  L.  J.  Ex.  241,  9  L.  T.  292,  parol  evidence  was  allowed  to  prove  that 
a  writing  purporting  to  be  the  record  of  a  contract  signed  bj  the  parties 
was  not  in  fact  intended  to  operate  as  a  contract.  The  principle  on 
which  the  decision  in  Pym  v.  Campbell  and  Wake  v.  Harrop  rested  is 
reiterated  by  Bbamwell,  B.,  as  follows:  **  Where  the  parties  to  an 
agreement  have  preferred  to  set  down  the  agreement  in  writing,  they  can- 
not add  to  it  or  subtract  from  it,  or  vary  it  in  any  way  by  parol  evidence, 
otherwise  they  would  defeat  that  which  was  their  primary  intention  in 
committing  it  to  writing.  But  when  at  the  time  when  a  document,  which 
is  apparently  an  agreement,  was  signed,  the  parties  expressly  stated  that 
they  did  not  intend  it  to  be  the  record  of  any  agreement  between 
them,  though  this  is  a  conclusion  of  fact  which  a  jury  should  admit 
with  extreme  reluctance,  the  parties  would  not  in  such  a  case  be  bound 
by  the  document.  Whether  the  signature  is  or  is  not  the  result  of  a 
mistake  is  immaterial.  The  reasoning  proceeds  on  the  ground  that  the 
parties  never  intended  that  the  document  should  contain  the  terms  of 
an  agreement  between  them."  The  same  principle  is  illustrated  by  the 
cases  of  Clever  v.  Kirkman  (1875),  24  W.  R.  159,  33  L.  T.  672. 

(3)  In  JervU  v.  Berridge  (1873),  L.  R.,  8  Ch.  351,  42  L.  J.  Ch.  518, 
2^  L.  T.  481,  21  W.  R.  395,  parol  evidence  was  allowed  to  prove  the 
real  contract,  collateral  to  the  contract  on  which  the  action  was  brought; 
although  there  was  a  document  purporting  to  ^embody  the  collateral 
agreement,  but  suppressing  some  of  the  terms  agreed  upon  between  the 
parties.  In  Stones  v.  Bowler  (1860),  29  L.  J.  Ex.  122,  where  a  writ- 
ten proposal  was  assented  to  verbally  and  with  variation,  allowed  also 
verbally  by  the  offeror,  the  verbal  contract  was  held  to  be  binding. 
In  Erskine  v.  Adeane  (1873),  L.  R.,  8  Ch.  756,  42  L.  J.  Ch.  835,  29 
L.  T.  234,  21  W.  R.  802,  a  collateral  agreement  by  the  lessor  to  keep 
down  rabbits  was  allowed  to  be  proved  verbally  by  the  lessee.  See  also 
Angell  v.  Duke  (1875),  L.  R.,  10  Q.  B.  174,  44  L.  J.  Q.  B.  78,  32  L.  T.  25, 
320,  23  W.  R.  307, 548;  Clarke y.  Coleman,  C.  A.,  from  Q.  B.  D.  1895. 

(4)  A  custom  of  a  locality,  trade,  or  market  may  be  proved  orally, 
provided  it  is  not  inconsistent  with  the  written  instrument.  Wiggles- 
worth  V.  Dallison  (1778),  Dougl.  201,  1  Smith's  Lead.  Cas.  569; 
Humfrey  v.  Dale  (1857),  El.Bl.  &  El.  1004;  NickaUs  v.  Men^  (1875), 
L.  R.,  7  H.  L.  530,  45  L.  J.  Ch.  575,  32  L.  T.  623,  23  W.  R.  663; 
Tucker  v.  Linger  (1883),  8  App.  Cas.  508,  52  L.  J.  Ch.  941,  49  L.  T. 
273,  32  W.  R.  40.  The  custom  or  usage  must  be  reasonable,  not  con- 
trary to  law,  well  known  (Cooke  v.  Eshelby  (1887),  No.  13  of  "  Agency," 
2  R.  C.  398,  12  App.  Cas,  271,  ^  L.  J.  Q.  B.  505),  and  must  not  affect 
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the  intrinsic  validity  of  the  contract.  It  may,  however,  vary  the 
mode  of  performance.  Robinson  v.  Mollett  (1875),  L.  R.,  7  H.  L.  802, 
44  L.  J.  C.  P.  362.  Evidence  of  custom  is  not  admissible  to  discharge 
a  party  already  liable  on  the  face  of  the  contract,  Ma^ee  v.  Atkinson 
(1837),  2  M.  &  W.  440,  but  is  admissible  to  charge  a  party  not  so 
liable.  Humfrey  v.  Dale^  supra;  Higgins  v.  Senior  (1841),  8  M.  &  W. 
834. 

(5)  Parol  evidence  may  be  given  to  explain  the  customary,  special, 
or  technical  meaning  of  terms.  Smith  v.  Wilson  (1832),  3  B.  &  Ad. 
728  i  Button  v.  Warren  (1836),  1  M.  &  W.  466;  Grant  v.  Maddox 
(1846),  15  M.  &  W.  737,  16  L.  J.  Ex.  227;  Myers  v.  Sari  (1860),  3 
El.  <&  El.  306,  30  L.  J.  Q.  B.  9,  9  W.  R.  96;  Bowes  v.  ^hand  (1877), 
2  App.  Cas.  465,  46  L.  J.  Q.  B.  561,  36  L.  T.  857,  26  W.  R.  730. 

AMERICAN  NOTES. 

See  notes,  ante^  pp.  154, 155,  and  Brown  v.  N,  Y,  Cent.  R.  Co,,  44  New  York, 
79 ;  Dietz  v.  Farrish,  79  New  York,  520 ;  Baker  v.  Lyman,  38  U.  C.  Q.  B.  498.  A 
contract  may  be  spelled  out  from  contemporaneous  papers.  Rogers  v.  Smith, 
47  New  York,  324 ;  Draper  v.  Snow,  20  New  York,  331 ;  75  Am.  Dec.  408  $ 
Hunt  V.  Liuermore,  5  Pickering  (Mass.),  395. 

The  principal  case  is  reported  in  25  Moak's  Eng.  Rep.  561,  with  a  long  note, 
but  no  American  case  exactly  in  point  is  cited. 


No.  16.  — WINN  V.  BULL. 
(1877.) 

No.  17.— EOSSITER  v.  MILLER 
(1878.) 

RULE. 

Where  parties  agree  in  a  binding  manner  to  all  the 
terras  of  a  contract,  the  agreement  is  none  the  less  a  con- 
tract because  it  appears  from  the  terms  of  the  written 
agreement  or  otherwise,  that  the  parties  intend  to  embody 
the  terms  in  a  more  formal  contract ;  but  where  it  ap- 
pears that  the  drawing  up  and  signing  a  formal  contract 
was  contemplated  as  a  condition  precedent  of  the  final 
transaction  by  which  the  parties  were  to  be  bound,  there  is 
no  contract  until  this  is  done. 
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Winn  ▼.  Bull. 

7  Ch.  D.  29-^2  (8.  c.  47  L.  J.  Ch.  139;  26  W.  R.  230). 

Agreement  ^subject  to  Preptiration  ofFoivnal  Contract,' — No  binding  Contract, 

By  a  written  agreement  the  defendant  agreed  with  the  plaintifE  to  take  [29] 
a  lease  of  a  house  for  a  certain  term  at  a  certain  rent,  <<  subject  to  the 
preparation  and  approval  of  a  formal  contract"     No  other  contract  was 
ever  entered  into  between  the  parties:  — 

Held,  that  there  was  no  final  agreement  of  which  specific  performance 
could  be  enforced  against  the  defendant. 

On  the  16th  of  March,  1877,  the  plaintiff  and  defendant  entered 
into  and  signed  the  following  agreement  for  a  lease  of  a  freehold 
house  belonging  to  the  plaintiff:  — 

"  An  agreement  entered  into  between  William  Winn  (the  plain- 
tifi)  of  the  one  part,  and  Edward  Bull  (the  defendant)  of  the 
other  part :  whereby  the  said  William  Winn  agrees  to  let  and  the 
said  Edward  Bull  agrees  to  take  on  lease  for  the  term  of  seven 
years  from  the  9th  day  of  May,  1877,  the  dwelling-house  and 
premises  known  as  *  Westwood,'  situate  in  the  Avenue,  Southamp- 
ton, as  the  same  were  lately  in  the  occupation  of  Mrs.  Sullivan,  at 
the  yearly  rent  of  £180,  the  first  year's  rent  to  be  allowed  to  the 
said  Edward  Bull  and  to  be  laid  out  by  him  in  substantial  repairs 
to  the  property.  This  agreement  is  made  subject  to  the  prepara- 
tion and  approval  of  a  formal  contract" 

No  formal  or  other  contract  was  ever  entered  into  between  the 
parties. 

The  plaintiff's  solicitor  subsequently  sent  the  defendant's  soli- 
citor a  draft  of  the  proposed  lease  containing  covenants  on  the 
part  of  the  defendant  to  keep  the  premises  in  repair. 

The  defendant  objecting  to  take  a  lease  in  this  form,  a  cor- 
respondence passed  between  the  parties,  which  resulted  in  the 
plaintiff  insisting  that  the  lease  should  remain  substantially  in  its 
original  form,  whereas  the  defendant  contended  that  its  terms 
were  contrary  to  the  intention  of  the  agreement,  and  he 
ultimately  *  refused  to  take  a  lease  at  all.  The  plaintiff  [*  30] 
thereupon  brought  this  action  claiming  specific  performance 
of  the  agreement 

In  his  statement  of  defence  the  defendant  relied  upon  the 
Statute  of  Frauds,  alleging  that  the  agreement   was  conditional 
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only,  and  that  no  final  agreement  for  a  lease  was  ever  reduced 
into  writing  or  signed  by  him  or  his  agent  within  the  meaning  of 
the  statute. 

The  plaintiff  then  joined  issue,  and  the  action  now  came  on  for 
trial. 

Chitty,  Q.  C,  and  JoUiffe,  for  the  plaintiff,  contended  that  the 
agreement  was  suflSciently  clear  in  its  terms ;  that  it  was  equiva- 
lent to  an  agreement  for  a  lease  containing  "  usual  covenants," 
which  would  include  a  covenant  to  repair;  and  that  the  final 
clause  meant  nothing  more  than  that  the  parties  should  be  bound 
in  a  more  formal  manner.  They  referred  to  Rossiter  v.  Miller,  5 
Ch.  D.  648  (p.  174,  post),  CrossUy  v.  Maycoch  L.  R  18  Eq.  180,  and 
Chinnock  v.  Marchioness  of  Ely,  4  D.  J.  &  S.  638. 

Boxburgh,  Q.  C,  and  Maidlow,  for  the  defendant,  were  not  csJled 
upon. 

Jesskl,  M.  R  :  — 

I  am  of  opinion  there  is  no  contract.  I  take  it  the  principle 
is  clear.  If  in  the  case  of  a  proposed  sale  or  lease  of  an  estate 
two  persons  agree  to  all  the  terms  and  say,  "  We  will  have  the 
terms  put  into  form,"  then  all  the  terms  being  put  into  writing 
and  agreed  to,  there  is  a  contract. 

If  two  persons  agree  in  writing  that  up  to  a  certain  point  the 
terms  shall  be  the  terms  of  the  contract,  but  that  the  minor  terms 
shall  be  submitted  to  a  solicitor,  and  shall  be  such  as  are  approved 
of  by  him,  then  there  is  no  contract,  because  all  the  terms  have 
not  been  settled. 

Now  with  regard  to  the  construction  of  letters  which  are  relied 
upon  as  constituting  a  contract,  I  have  always  thought  that  the 
authorities  are  too  favourable  to  specific  performance.  When  a 
man  agrees  to  buy  an  estate,  there  are  a  great  many  more 
[*31]  stipulations  *  wanted  than  a  mere  agreement  to  buy  the 
estate  and  the  amount  of  purchase-money  that  is  to  be  paid 
What  is  called  an  open  contract  was  formerly  a  most  perilous  thing, 
and  even  now,  notwithstanding  the  provisions  of  a  recent  Act  of 
Parliament  —  the  Vendor  and  Purchaser  Act,  1874 — no  prudent 
man  who  has  an  estate  to  sell  would  sign  a  contract  of  that  kind, 
but  would  stipulate  that  certain  conditions  should  be  inserted  for 
his  protection.  When,  therefore,  you  see  a  stipulation  as  to  a 
formal  agreement  put  into  a  contract,  you  may  say  it  was  not  put 
in  for  nothing,  but  to  protect  the  vendor  against  that  very  thing. 
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Indeed,  notwithstanding  protective  conditions,  the  vendor  has  not 
unfrequently  to  allow  a  deduction  from  the  purchase-money  to 
induce  the  purchaser  not  to  press  requisitions  which  the  law  allows 
him  to  make. 

All  this  shows  that  contracts  for  purchase  of  lands  should 
contain  something  more  than  can  be  found  in  the  short  and 
meagre  form  of  an  ordinary  letter. 

When  we  come  to  a  contract  for  a  lease  the  case  is  still  stronger. 
When  you  bargain  for  a  lease  simply,  it  is  for  an  ordinary  lease 
and  nothing  more ;  that  is,  a  lease  containing  the  usual  covenants 
and  nothing  more ;  but  when  the  bargain  is  for  a  lease  which  is  to 
be  formally  prepared,  in  general  no  solicitor  would,  unless  actually 
bound  by  the  contract,  prepare  a  lease  not  containing  other  cove- 
nants besides,  that  is,  covenants  which  are  not  comprised  in  or 
understood  by  the  term  "  usual  covenants."  It  is  then  only  ra- 
tional to  suppose  that  when  a  man  says  there  shall  be  a  formal 
contract  approved  for  a  lease,  he  means  that  more  shall  he  put  into 
the  lease  than  the  law  generally  allows.  Now,  in  the  present  case, 
the  plaintiff  says  in  effect,  '*  I  agree  to  grant  you  a  lease  on  certain 
terms,  but  subject  to  something  else  being  approved."  He  does 
not  say,  "Nothing  more  shall  be  required  beyond  what  I  have 
already  mentioned,"  but  "something  eke  is  required"  which  is 
not  expressed.  That  being  so,  the  agreement  is  uncertain  in  its 
terms  and  consequently  cannot  ba  sustained. 

The  distinction  between  an  agreement  which  is  final  in  its 
terms,  and  therefore  binding,  and  an  agreement  which  is  de- 
pendent upon  a  stipulation  for  a  formal  contract,  is  pointed  out  in 
the  authcnrities. 

*  I  will  take  only  one  of  them,  Chinnock  v.  Marchioness  [*  32] 
of  Ely.  There  Lord  Westbury  says,  4  D.  J.  &  S.  645,  646  : 
"  I  entirely  accept  the  doctrine  .  .  .  that  if  there  had  been  a  final 
agreement,  and  the  terms  of  it  are  evidenced  in  a  manner  to  sat- 
isfy the  Statute  of  Frauds,  the  agreement  shall  be  binding,  al- 
though the  parties  may  have  declared  that  the  writing  is  to  serve 
only  as  instructions  for  a  formal  agreement,  or  although  it  may  be 
an  express  term  that  a  formal  agreement  shall  be  prepared  and 
signed  by  the  parties."  Then  he  goes  on,  "  But  if  to  a  proposal  or 
offer  an  assent  be  given  subject  to  a  provision  as  to  a  contract, 
then  the  stipulation  as  to  the  contract  is  a  term  of  the  assent,  and 
there  is  no  agreement  independent  of  that  stipulation." 
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That  judgment  of  Lord  Westbdky's  did  not  require  any  ap- 
proval, but  it  was  approved  of  by  the  Court  of  Appeal  in  Roasiter 
V.  Miller, 

It  comes,  therefore,  to  this,  that  where  you  have  a  proposal  or 
agreement  made  in  writing  expressed  to  be  subject  to  a  formal 
contract  being  prepared,  it  means  what  it  says ;  it  is  subject  to 
and  is  dependent  upon  a  formal  contract  being  prepared.  When 
it  is  not  expressly  stated  to  be  subject  to  a  formal  contract  it 
becomes  a  question  of  construction,  whether  the  parties  intended 
that  the  terms  agreed  on  should  merely  be  put  into  form,  or 
whether  they  should  be  subject  to  a  new  agreement  the  terms  of 
which  are  not  expressed  in  detail.  The  result  is,  that  I  must 
hold  that  there  is  no  binding  contract  in  this  case,  and  there  must 
therefore  be  judgment  for  the  defendant. 

W.  J.  £o88iter,  Oeorge  Curtis  and  others,  Appellants,  ▼. 
Daniel  Miller,  Respondent. 

8  App.  Caa.  1124-1154  (a.  c.  48  L.  J.  Ch.  10;  39  L.  T.  173 ;  2G  W.  R.  865). 

Contract,  —  Offer.  — Acceptancey  adding  Statement  of  Intention  to  send  Formal 
Agreement,  —  Specific  Performance. 

[1124]  Several  persons  interested  in  a  particular  piece  of  land  authorized, 
by  agreement  among  themselves,  one  of  their  number,  W.,  to  dispose 
of  it.  The  land  was  divided  into  lots  and  a  plan  of  the  lots  made,  and  certain 
conditions  on  which  the  land  might  be  let  or  sold  were  printed  on  the  plan. 
M.,  an  intending  purchaser,  made  inquiries  of  W.  as  to  the  sale  of  certain 
lots.  W.  expressly  informed  liim  that  he  must  purchase  subject  to  the  condi- 
tions stated  on  the  plan.  One  of  these  conditions  required  that  a  purchaser 
should  execute  a  contract  embodying  the  conditions.  M.  offered  to  purchase 
these  lots  at  a  price  which  he  named.  W.  promised  to  lay  his  offer  before 
"  the  proprietors  "  (without  naming  or  describing  them),  and  very  shortly 
afterwards  wrote  to  M.  that  he  had  done  so,  and  (stating  the  conditions)  that 
the  proprietors  had  accepted  his  offer ;  adding,  that  in  reducing  the  price 
they  had  taken  into  consideration  his  intention  of  soon  building  on  the  land, 
an  intention  which  of  course  they  wished  to  encourage.  W.  added  that  he 
had  instructed  the  solicitors  to  forward  to  M.  the  agreement  for  purchase. 
There  was,  in  fact,  nothing  in  the  conditions  which  bound  a  purchaser  to 
build,  though  there  were  provisions  which  assumed  that  he  might  do  so,  and 
which  in  such  a  case  regulated  the  mode  of  proceeding.  M.  wrote  back,  in 
answer  that  he  could  not  be  bound  to  build  at  any  given  time  or  at  all,  and 
that  the  subject  had  better  be  reconsidered,  unless  W.  was  prepared  to  leave 
him  to  do  as  he  might  think  best.  W.  replied  that  the  acceptance  of  the 
ofiFer  was  without  condition,  and  that  M.  was  free  to  do  what  he  might  think 
beat.    M.  afterwards  declined  to  complete  the  purchase  :  — 
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Held,  that  what  had  taken  place  by  the  correspondence  constituted  a  com- 
plete contract  between  the  parties ;  that  under  such  circumstances  the  execu- 
tion of  a  formal  deed  was  not  necessary ;  that  the  reference  to  it  in  W.'s 
letter  did  not  suspend  or  in  any  way  affect  the  contract ;  and  that  M.  was 
bound  specifically  to  perform  his  contract  of  purchase :  — 

Held,  also,  that  the  dealings  between  the  parties  sufficiently  showed  the 
authority  of  W.  to  enter  into  the  contract ;  and,  farther,  that  the  description 
of  **  the  proprietors  "  for  whom  he  acted  was  sufficient. 

This  was  an  appeal  against  an  order  of  the  Court  of  Appeal 
which  had  reversed  a  previous  decision  of  the  Masteb  of  the 
EOLLS,  5  Ch.  D.  648 ;  46  L.  J.  Ch.  737. 

*  Eossiter  and  Curtis  were,  with  six  other  persons,  pro-  [*  1125] 
prietors  of  some  plots  of  land  near  Dorking,  in  Surrey. 
There  was  an  agreement  between  these  eight  persons  by  which 
Eossiter  and  Curtis  were  to  act  as  trustees  for  themselves  and  the 
rest  in  the  sale  of  the  land,  but  the  trust  was  not  to  appear  on  the 
face  of  any  conveyance.  In  pursuance  of  this  agreement  the  land 
was  in  due  form  conveyed  to  Eossiter  and  Curtis.  Mr.  White  (who 
was  also  one  of  the  eight  persons  interested)  was  a  land  agent,  and 
acted  as  such  in  the  disposal  of  the  land.  In  July,  1871,  the  land 
was  laid  out  in  lots,  and  a  plan  was  prepared  showing  the  lots. 
Eight  conditions  were  printed  on  this  plan.  The  first  condition  set 
forth  the  price  of  each  lot.  A  conveyance,  exclusive  of  stamp  duties, 
was  to  be  furnished,  with  a  title  commencing  from  the  30th  of  Octo- 
ber, 1797,  for  the  sum  of  £2  2«.  for  each  plot,  and  each  purchaser 
could  employ  his  own  solicitor,  paying  only  the  £2  28,  for  the  ab- 
stract of  title.  The  second  related  to  the  dimensions  of  the  property ; 
the  third  to  the  lines  on  which  the  fronts  of  any  intended  houses 
might  be  placed  ;  the  fourth  to  fences  ;  the  fifth  described  the  sort 
of  buildings  that  might  be  erected ;  the  sixth  prohibited  burning 
bricks  on  the  land ;  the  seventh  related  to  roads  and  bridges ;  and 
the  eighth  was  in  these  words :  "  Each  purchaser,  on  completing 
his  purchase,  to  execute  a  deed  of  covenant  embodying  the  above 
rules  and  stipulations,  and  providing  for  their  due  performance, 
mutually,  by  such  purchaser  and  the  vendors."  The  applications 
were  to  be  made  to  Messrs.  White  &  Sons,  estate  agents,  Dorking, 
or  to  Messrs.  Hart  &  Marten,  solicitors  there.  Then  came  the  fol- 
lowing :  "  Each  purchaser  will  be  required  to  sign  a  contract  em- 
bodying the  foregoing  conditions  and  providing  for  the  payment  of 
a  depoeit  at  the  rate  of  10  per  cent  on  the  amount  of  the  purchase- 
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money,  and  for  the  completion  of  the  purchase  at  the  expiration  of, 
not  exceeding,  two  months  from  the  date  of  the  contract.  The 
costs  of  such  contract  will  be  included  in  the  fixed  charge  for  the 
conveyance  provided  for  by  the  first  stipulation." 

In  April,  1875,  Miller  called  on  White  and  verbally  ofiTered  to 
purchase  some  of  the  lots  for  JSlOOO,  and  was  then  informed  that 
he  must  purchase  under  the  conditions  printed  on  the 
[*  1126]  plan,  and  *  White  promised  to  lay  his  offer  before  the 
"proprietors."  Their  names  were  not  mentioned.  He 
did  so :  the  offer  was  accepted  at  a  meeting  on  the  21st  of  April, 
and  on  that  day  White  wrote  to  Miller  the  following  letter :  **  The 
proprietors  have  this  day  agreed  to  ac^spt  your  offer  of  Saturday 
last,  conveyed  to  them  through  me,  viz.,  to  purchase  for  £1000, 
plots  33,  34,  and  35  on  the  original  estate  plan,  dated  July, 
1871,  and  lot  1  in  the  sale  particulars  of  August,  1873,  subject  to 
the  conditions  and  stipulations  printed  on  the  plan  first  named. 
It  was  taken  into  consideration  by  them,  in  reducing  the  published 
price,  that  you  intended  building  at  once,  which  of  course  they 
wish  to  encourage.  I  have  requested  Messrs.  Hart  &  Marten  to 
forward  you  the  agreement  for  purchase.  Will  you  please  elect 
whether  to  take  the  title,  or  employ  your  own  solicitor  ? " 

On  the  22nd  of  April  the  defendant  wrote  this  answer :  *'  I  am 
in  receipt  of  yours  of  yesterday's  date  in  which  you  say,  '  It  was 
taken  into  consideration  by  them  in  reducing  the  published  price 
that  you  intended  building  at  once,  which  of  course  they  wish  to 
encourage.'  I  cannot  be  bound  to  build  at  any  given  time,  or  at 
all ;  therefore,  as  you  say  the  reduction  in  price  was  in  consequence 
of  your  understanding  that  I  should  build  at  once,  the  offer  had 
better  be  reconsidered,  unless  you  are  prepared  to  leave  me  at 
liberty  to  do  as  I  may  think  best." 

On  the  same  day  White  replied,  "  Mine  to  you  of  yesterday's 
date  was  not  intended  to  convey  a  conditional  acceptance  of  your 
offer  therein  defined.  I  gathered  from  your  remarks  that  you 
intended  to  build  shortly,  but  it  is  not  the  wish  of  the  proprietors 
or  myself  to  bind  you  in  any  way  to  do  so.  In  developing  an 
estate  like  this,  every  house  that  is  built  increases  the  value  of  the 
remaining  land.  This  I  laid  before  the  proprietors.  Your  offer,  I 
take  to  be  based  simply  on  the  stipulations  of  July,  1871,  so  that,  in 
your  own  words, '  you  are  at  liberty  to  do  as  you  may  think  best' " 

Shortly  afterwards   the  defendant    informed  White   that    be 
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should  not  employ  a  separate  solicitor.  On  the  30th  of  April 
Messrs.  Hart  &  Marten,  the  solicitors  of  the  owners,  sent  the  de- 
fendant a  formal  agreement  with  a  letter,  asking  him  to  return  it 
signed,  with  a  cheque  for  £100  deposit.  On  the  3rd  of 
May  the  *  defendant  returned  the  agreement  unsigned,  [*  1127] 
with  a  letter  declining  to  do  anything  more  as  to  the  pur- 
chase of  tlie  land,  but  offering  to  pay  any  reasonable  chaiges  for 
the  trouble  incurred. 

After  some  correspondence,  in  which  Messrs.  Hart  insisted  that 
Miller  had  entered  into  a  valid  contract  for  the  purchase  of  the 
land,  proceedings  were  taken  to  enforce  performance  of  the  agree- 
jaent.  Miller  put  in  a  demurrer  on  the  ground  that  it  did  not 
appear  by  the  statement  of  claim  that  the  alleged  agreement  or 
any  note  or  memorandum  thereof  was  ever  signed  by  him  or  by 
any  person  authorized  on  his  behalf.  The  case  was  tried  before 
the  Mastkr  of  the  Rolls,  who  gave  judgment  for  the  plaintiffs. 
On  appeal  the  Lokds  Justices  reversed  his  decision,  thinking  that 
no  sufficient  contract  had  been  executed.  This  appeal  was  then 
brought. 

Mr.  Davey,  Q.  C,  and  Mr.  Carson,  for  the  appellants  :  — 

There  was  a  complete  contract  constituted  here.  The  conditions 
printed  on  the  plan  were  those  to  which  a  purchaser  was  required 
to  agree.  They  were  fully  communicated  to  Mr.  Miller  by  Mr, 
White  when  the  offer  to  purchase  was  made.  No  objection  was 
then  or  afterwards  made  to  these  conditions.  The  acceptance  of 
the  offer  here  in  no  way  whatever  varied  the  terms  of  the  condi- 
tions printed  on  the  plan.  The  mention,  in  the  8th  condition,  of 
executing  "a  deed  of  covenant  embodying  the  above  rules  and 
stipulations,"  did  not  prevent  a  complete  contract  from  being 
constituted,  even  though  such  a  formal  deed  should  not  be  exe- 
cuted. It  is  settled  law  that  if,  in  the  correspondence  between  the 
parties,  a  clear  contract  can  be  found,  the  execution  of  a  formal 
instrument  declaring  that  contract,  which  instrument  could  then 
only  repeat  the  terms  agreed  on  in  the  correspondence,  is  not 
necessary.  Here  the  letters  did  fully  constitute  a  contract,  and 
were  signed  by  the  parties  entitled  to  make  it. 

But  then  it  is  said  that  there  is  nothing  to  show  that  Mr.  White 
was  the  agent  of  the  vendors,  authorized  to  make  the  contract. 
The  affidavits  in  the  case  leave  no  doubt  upon  that  point. 
VOL.  vr.  — 12 
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As  to  the  other  point,  that  the  persons  designated  as  the  "  pro- 
prietors "  ought  to  have  been  named,  it  is  clear  that  naming  them 
is  not  a  legal  requisite  in  a  case  like  this,  where  the  per- 
[•  1128]  son  who  is  *  their  agent  (and  here  he  happened  to  be  one 
of  the  body  of  persons  really  interested)  acts  on  their 
part  and  with  their  assent,  and,  until  it  is  sought  to  get  rid  of 
the  contract,  never  has  his  authority  questioned. 

Peek  V.  The  North  Staffordshire  Railway  Company ^  10  H.  L.  C. 
473,  No.  6  of  "  Carrier,"  5  E.  C.  286  ;  Smith  v.  Wehster,  3  Ch.  D.  49 ; 
45  L.  J.  Ch.  430, 528 ;  Honyman  v.  Marry att,  6  H.  L.  G  112 ;  26  L.  J. 
Ch.  619 ;  Fowle  v.  Freeman,  9  Ves.  351 ;  7  RE.  219 ;  Kennedy  v. 
Lee,  3  Mer.  441 ;  17  E.  R  110  ;  Thomas  v.  Bering,  1  Keen,  729; 
Olengall  v.  Barnard,  1  Keen,  769 ;  nom,  GengaU  v.  Thynne,  2  H. 
L.  C.  131 ;  Skinner  v.  M'Dowall,  2  De  G.  &  Sm.  265 ;  17  L.  J.  Ch. 
347;  Crossley  v.  Maycock,  L.  R,  18  Eq.  180;  48  L.  J.  Ch.  379; 
Bidgway  v.  Wharton,  6  H.  L.  C.  238  ;  27  L.  J.  Ch.  46 ;  Bonnewell  v. 
Jenkins,  8  Ch.  D.  70 ;  47  L.  J.  Ch.  758 ;  Benjamin  on  Contracts, 
p.  164;  Hood  v.  Barrington,  L.  E.,  6  Eq.  218  ;  Sale  v.  Lambert,  L. 
E.,  18  Eq.  1 ;  43  L.  J.  Ch.  470  ;  Potter  v.  Duffidd,  L.  R,  18  Eq.  4; 
43  L.  J.  Ch.  472  ;  Commins  v.  Scott,  L.  R,  20  Eq.  11 ;  44  L.  J.  Ch. 
563 ;  Beer  v.  London  and  Paris  Hotel  Company,  L.  R,  20  Eq.  412  ; 
Catling  v.  King,  5  Ch.  D.  660  ;  46  L.  J.  Ch.  384 ;  Brogden  v.  The 
Metropolitan  Hallway  Company,  2  App,  Cas.  666,  (No.  9,  p.  94, 
ante) ;  Meynell  v.  Surtees,  3  Sm.  &  GifiF.  101 ;  25  L.  J.  Ch.  257 ; 
Marvin  v.  Wallis,  6  El.  &  Bl.  726,  and  Chinnockv,  The  Marchioness 
of  Ely,  4  De  G.  J.  &  S.  638 ;  34  L.  J.  Ch.  399,  were  cited  and  com- 
mented on. 

Mr.  Chitty,  Q.  C,  and  Mr.  Phear,  for  the  respondent :  — 

There  was  no  perfect  contract  entered  into  in  this  case.  No 
deed  of  covenant  was  ever  executed,  —  none  was  ever  drawn  up 
and  presented  to  the  respondent  for  execution.  Yet  the  8th  article 
of  the  conditions  expressly  required  such  a  deed  to  be  executed, 
"  embodying  the  rules  and  stipulations,  and  providing  for  that  due 
performance  mutually  by  the  purchaser  and  the  vendors."  With- 
out that  deed,  any  correspondence  that  took  place  between  the 
parties  was  mere  treaty  and  negotiation.  And  another  portion  of 
the  same  8th  condition  even  more  peremptorily  required  this 
to  be  done,  for  the  words  were,  ••  Each  purchaser  will  be 
[*1129]    *  required  to  sign  a  contract  embodying  the  foregoing 
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conditions,  and  providing  for  the  payment  of  a  deposit,"  &c. 
In  such  a  case  as  this,  it  was  impossible  to  say  that  these  abso- 
lute requirements  for  executing  a  formal  contract  were  to  be 
surperseded  by  a  correspondence  by  letter,  in  which  one  party 
referred  to  what  had  been  verbally  proposed,  and  the  other  did 
not  object  to  his  statements.  But  here,  in  fact,  an  objection 
was  made,  for  the  letter  of  the  21st  of  April  written  by  Mr.  White 
did  introduce  a  new  stipulation,  one  which  had  never  been 
mentioned  in  the  printed  conditions,  and  which  new  stipulation 
was  instantly  rejected  by  the  respondent.  The  introduction  of 
that  new  stipulation  and  its  rejection  threw  open  the  whole  nego- 
tiation, and  after  that,  nothing  could  satisfy  the  conditions  marked 
on  the  plan  short  of  the  execution  of  that  formal  contract  and 
covenant  which  those  conditions  required.  All  the  cases  where 
there  were  ordinary  negotiations  commenced  and  carried  on  be- 
tween the  parties  by  mere  letters,  were  quite  inapplicable  here,  for 
here  the  negotiations  themselves  began  by  a  distinct  reference  to  the 
conditions  printed  on  the  plan,  and  no  arrangement  between  the 
parties  could  be  valid  without  a  complete  observance  of  the  terms 
of  those  conditions. 

The  cases  referred  to  on  the  other  side  were  discussed,  and 
Chinnock  v.  The  Marchioness  of  Ely  was  especially  relied  on,  and 
in  addition  Winn  v.  Bull,  No.  16,  p.  171,  ante,  7  Ch.  D. 
29;  47  L.  J.  Ch.  139,  Skelton  v.  Cole,  1  De  G.  &  J.  287,  and 
Thomas  v.  Brown,  1  Q.  B.  D.  714;  45  L.  J.  Q.  B.  811,  were 
cited. 

There  was  here  no  sufficient  proof  of  the  authority  of  White. 
And  then,  too,  the  description  of  *  proprietors"  was  not  a  sufficient 
description  of  the  persons  with  whom  the  supposed  contract  was 
said  to  be  made. 

Mr.  Davey  replied. 

The  Lord  Chancellor  (Lord  Cairns)  :  — 

My  Lords,  after  a  careful  and  anxious  consideration  of  this 
case,  I  regret  to  say  that  I  am  not  able  to  look  at  it  in  the  point 
of  view  in  which  it  has  presented  itself  to  the  learned  Judges  of 
the  Court  of  Appeal. 

My  Lords,  the  appeal  arises  in  an  action  for  specific 
performance,  *  brought  by  the  vendors  of  certain  property  [*  1130] 
against  the  purchaser ;  and  in  that  action  three  questions 
have  been  raised,  one,  which  I  will  call  the  principal  question, 
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and  two  others,  which  are  to  some  extent  subordinate.  The 
principal  one,  the  main  question  in  the  case,  is,  whether  there 
was  in  point  of  fact  a  concluded  contract  between  the  parties; 
and  the  two  subordinate  questions  are,  whether  in  the  view  of 
the  enactment  of  the  Statute  of  Frauds,  the  vendors  were  suffi- 
ciently described  in  writing  by  the  term  "  proprietors ;  "  and 
secondly,  whether  the  person  who  aflFected  to  act  as  agent  for  the 
vendors  had  authority  to  bind, them.  My  Lords,  those  being  the 
three  questions  which  have  been  raised,  it  was  upon  the  fitst  of 
them  that  the  case  was  determined  by  the  Court  of  Appeal. 
Their  Lordships,  all  of  them,  as  I  understand,  thought  that  there 
was  no  contract  actually  concluded  in  the  case.  Lord  Justice  James 
said,  that  in  his  opinion  it  was  not  a  question  of  the  Statute  of 
Frauds,  but  a  question,  of  whether  there  was  any  contract ;  and 
Lord  Coleridge  and'  Lord  Justice  Baggallay  both  founded  their 
decisions  upon  a  case  decided  by  the  late  Lord  Westbury,  the 
case  of  Chinnock  v.  The  Marchioness  of  Ely,  the  decision  in  which 
was  that  there  was  no  contract  Therefore  I  understand  that,  as 
I  have  said,  all  the  learned  Judges  in  the  Court  of  Appeal  pro- 
ceeded on  the  principle  that  in  the  present  case  no  contract  had 
been  actually  concluded. 

Now,  my  Lords,  in  order  to  consider  that  first  question,  I  will 
remind  your  Lordships  that  tliere  was  here  a  certain  property  in 
the  county  of  Surrey  which  had  been  bought  by  some  persons, 
eight  in  number,  upon  a  speculation  with  the  view  of  re-selling 
it,  and  they  had  the  property  conveyed  to  two  of  their  number, 
entering  at  the  same  time,  or  just'  before,  into  an  agreement 
amongst  themselves  as  to  the  manner  in  which  the  speculation 
should  be  conducted.  The  property  was  to  be  vested  as  regards 
the  legal  estate  in  two  of  the  number,  but  there  was  to  be  no 
notice  of  the  trust  put  upon  the  title.  The  two  were  to  have, 
upon  the  title,  the  power  of  leasing  and  of  selling,  but,  as  be- 
tween them  and  the  other  proprietors,  they  were  not  to  lease  or 
sell  without  the  sanction  of  their  co-proprietors,  and  that  sanction 
was  to  be  given  by  the  majority,  and  meetings  were 
[*1131]  to  be  held,  five  of  *the  number  constituting  a  meeting, 
and  the  questions  being  decided  by  the  majority  of  the 
meeting. 

My  Lords,  they  then  took  a  course  which  is  not  unusual  in 
such  cases.     As  the  object  was  to  sell  in  lots  of  considerable  size. 
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they  had  a  map  of  the  property  prepared  for  circulation,  and  they 
had  printed  upon  the  map  certain  terms  and  conditions  upon 
which  the  sales  were  to  be  made.  I  must  call  your  Lordship's 
attention  particularly  to  the  nature  of  those  terms.  They  com- 
mence in  this  way :  *  The  following  are  the  conditions  of  sale ; " 
that  is  the  introduction  to  the  statement  of  them.  **  The  Hollo- 
way  Estate,  Dorking,  is  situated  about  half  a  mile  south  of  the 
town,  and  about  one  mile  from  its  railway  stations  on  the  South 
Eastern  and  South  Coast  lines. "  Then  it  speaks  of  the  site,  of 
the  supply  of  water,  and  of  the  drainage.  It  speaks  then  of  the 
roads,  and  that  it  uses  the  term  **  proprietors  *  to  denote  the 
owners  of  the.  property  who  are  oflFering  it  for  sale.  The  first 
head  of  the  conditions  is  as  to  the  price  of  the  plots,  and  that 
states,  "  The  price  of  each  plot,  including  the  timber  growing 
thereon,  is  marked  on  the  map.  The  proprietors  will  furnish  a 
conveyance,  exclusive  of  stamp  duties,  with  a  title  commencing 
from  October  30th,  1797,  for  the  sum  of  £2  2«.  for  each  plot; 
this  to  include  the  lithographed  abstract,  the  deed  of  covenant 
embodied  in  the  conveyance,  and  the  contract  hereinafter  men- 
tioned ;  but  should  two  or  more  pieces  be  purchased  by  one  per- 
son, they  shall  for  this  purpose  be  considered  as  one  plot  Should 
any  purchaser  prefer  employing  his  own  solicitor,  he  can  do  so 
at  his  own  expense,  paying  the  vendor's  solicitor  the  sum  of  £2 
2&  for  the  abstract  of  title : "  a  stipulation  which  is  unusually 
detailed  with  regard  to  the  title  and  the  expense  which  a  pur- 
chaser would  incur  in  obtaining  the  title  which  was  ofiFered  to 
him. 

Then  there  is  a  second  head  as  to  the  dimensions  of  the  plots, 
a  third  as  to  building  lines,  and  where  fences  are  to  be  erected, 
a  fourth  as  to  fences,  a  fifth  as  to  the  value  of  buildings  to  be 
put  upon  the  plots,  a  sixth  as  to  forbidding  brick-making,  a 
seventh  reserving  certain  rights  as  to  the  control  of  the  roads  and 
the  drainage,  and  then  an  eighth  in  which  again  there  is  a  return 
to  the  question  of  title  and  conveyance :  **  Deed  of  Covenant ;  " 
**  Each  purchaser,  on  completing  his  purchase,  to  execute 
a  deed  of  *  covenant  embodying  the  above  rules  and  [*1132.] 
stipulations,  and  providing  for  their  due  performance 
mutually  by  such  purchaser  and  the  vendors.  Applications  to 
purchase  to  be  made  on  and  after  the  26th  day  of  August  next, 
to  Messrs.  White  &  Sons,  estate  agents,  Dorking,  or  to  Messrs. 
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Hart,  Hart,  &  Marten,  solicitors,  Dorking. '  Then,  **  In  the  event 
of  more  than  one  application  being  made  during  the  first  day's 
sale, "  it  provides  who  should  be  the  purchaser,  and  then  it  con- 
cludes with  this  sentence :  **  Each  purchaser  will  be  required  to 
sign  a  contract  embodying  the  foregoing  conditions,  and  providing 
for  the  payment  of  a  deposit  at  the  rate  of  £10  per  cent  on  the 
amount  of  the  purchase-money,  and  for  the  completion  of  the 
purchase  at  the  expiration  of  not  exceeding  two  months  from 
the  date  of  the  contract  The  costs  of  such  contract  will  be 
included  in  the  fixed  charge  for  the  conveyance  provided  by 
the  first  stipulation. " 

I  pause  there  for  the  purpose  of  pointing  out  to  your  Lordships 
that  in  these  conditions  there  are  to  be  found  the  terms  —  and 
the  detailed  terms  —  of  a  contract,  such  as  might  reasonably  be 
expected  to  be  proposed  with  regard  to  sales  of  plots  of  land  of 
this  description.  There  is  no  doubt  a  stipulation  that  the  pur- 
chaser would  be  required  to  sign  a  contract  embodying  these 
conditions.  That  is  an  obvious  and  natural  term,  because  the 
contemplation  is  that  persons  will  come  in  and  will  make  oflers  of 
the  price  which  is  required  for  the  plots,  and  at  that  point  the 
persons  so  oflFering  will  not  be  bound  by  anything;  it  will  be 
necessary  to  bind  them,  and  therefore  they  are  told,  beforehand, 
that  at  the  time  when  their  offer  is  accepted,  or  along  with  the 
acceptance  of  it,  the  matter  will  not  be  allowed  to  rest  in  dubio^ 
or  without  legal  obligation,  but  that  they  will  be  required  to  sign 
something  which  will  bind  them.  But  they  are  also  told  what 
they  will  be  required  to  sign;  it  will  not  be  a  contract  at  the 
arbitrium  of  the  vendors,  not  a  contract  the  terms  of  which  they 
do  not  know,  not  a  contract  the  provisions  of  which  they  will 
see  for  the  first  time  when  it  is  offered  to  them  to  sign,  but  a 
contract  as  to  which  the  vendors  are  content,  beforehand,  to  bind 
and  oblige  themselves  that  it  will  assume  the  shape  of  these 
stipulations,  and  no  other  shape.  That  is  what  is  stated  to  the 
purchasers  by  this  printed  form  of  conditions. 

That  being  the  scheme  by  which  this  property  was 
[•  1133]  offered  to  *the  public,  I  have  only  to  say  that  it  appears 
that  some  sales  were  made  in  the  year  1 871  as  to  which 
no  question  arises,  and  some  more  in  the  year  1873,  but  in  the 
year  1875  there  was  still  some  part  of  the  property  unsold.  It 
was  in  that  year  that  the  present  respondent  made  an  offer,  to 
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which  I  am  about  to  refer,  for  one  or  more  of  the  plots  of  the 
unsold  land  The  manner  in  which  the  offer  was  made  is  detailed 
in  an  afBdavit,  and  there  appears  to  be  no  controversy  as  to  that 
part  of  the  case.  Mr.  White,  who  I  may  say  here  was  acting  as 
the  agent  of  the  vendors  —  not  their  agent  with  plenipotentiary 
powers,  but  their  agent  as  a  surveyor  for  the  purpose  of  receiving 
offers  and  communicating  with  intending  purchasers  —  says  in 
his  affidavit:  "In  the  month  of  March,  1875,  the  defendant' 
(that  is  the  respondent)  "  personally  made  an  application  to  me 
at  my  office  at  Dorking  with  regard  to  purchasing  part  of  the  said 
estate,  and  on  the  16th  of  the  said  month  he  was  furnished  with 
a  copy  of  the  aforesaid  plan  of  July,  1871  *  (that  is  the  map  with 
conditions  to  which  I  have  referred).  "  On  or  about  the  17th  day 
of  April,  1875,  the  defendant,  accompanied  by  his  daughter  and 
his  son-in-law,  Mr.  Boslyn,  called  upon  me  at  my  said  office  in 
Dorking,  and  then  and  there  verbally  offered  to  purchase  the 
said  plots  numbered  33,  34,  and  35  on  the  aforesaid  plan  of  July, 
1871,  and  also  the  lot  No.  1  on  the  said  plan  of  August,  1873,  at 
the  price  of  £1000.  I  pointed  out  to  the  defendant,  at  the  same 
time  and  place,  that  he  must  purchase  subject  to  the  conditions 
and  stipulations  printed  on  the  said  plan  of  July,  1871,  a  copy  of 
which  had  been  furnished  to  him  as  aforesaid,  and  I  promised 
him  to  lay -his  offer  before  the  said  proprietors.  To  the  best  of 
my  recollection  and  belief,  the  offer  was  made  in  the  following 
words:  —  The  defendant,  addressing  his  said  son-in-law,  said, 
'  Shall  I  make  Mr.  White  an  offer  at  once  or  write  ?  *  and  on  Mr. 
Eoslyn  replying,  'Make  it  at  once,'  he  accordingly  did  so." 
That,  of  course,  was  a  verbal  offer,  which  would  not  become  bind- 
ing upon  him  until  some  writing  had  passed,  but  it  was  an  offer 
as  to  the  terms  of  which  there  is,  I  believe,  no  controversy.  It 
was  an  offer  which,  after  the  statement  of  Mr.  White  as  to  the 
way  in  which  it  was  made,  must  be  taken  to  be  an  offer  of  £1000 
for  these  particular  plots  on  the  terms  and  conditions  in  the 
printed  paper  of  July,  1871. 

♦That  offer  having  been  made  Mr.  White  submitted  [*1134] 
it  to  a  meeting  of  the  persons  beneficially  interested  (I 
will  refer  presently  to  the  fact  as  to  who  were  present),  and  hav- 
ing received  the  authority  of  that  meeting  to  accept  the  offer,  he 
wrote  a  letter  to  the  respondent  on  the  21st  of  April,  1875,  in 
these  words :  "  Holloway  Farm  Estate.  —  Dear  Sir,  —  The  pro- 
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first  letter  and  of  the  second  are  therefore  at  one  as  to  what  the 
oflfer  was,  as  to  the  property  to  be  sold,  the  price,  the  terms,  and 
conditions.  Mr.  Miller  therefore  puts  his  signature  to  a  letter  in 
which  he  af&rms  his  assent  to  die  description  of  the  offer  which 
he  had  found  in  the  letter  addressed  to  him.  But  then,  in  con- 
sequence of  the  sentence  in  the  letter  addressed  to  himself,  which 
had  implied  that  the  vendors  expected  him  to  build  at  a  partic- 
ular time,  although  they  of  course  had  no  right  absolutely  to  call 
for  that  building,  he  very  properly,  in  order  to  avoid  any  mis- 
understanding, states  that  he  would  not  come  under  any  terms  of 
that  kind,  and  therefore  he  says  "  the  offer  had  better  be  recon- 
sidered unless  you  are  prepared  to  leave  me  at  liberty  to  do  as  I 
may  think  best "  My  Lords,  I  apprehend  that  to  mean  my  ofifer 
is  still  before  you ;  you  have  described  my  oflfer  correctly  in  your 
letter;  I  repeat  it;  but  let  there  be  no  misunderstanding  with 
regard  to  the  question  of  building  immediately ;  that  is  iiot  in- 
cluded in  my  offer,  so  I  ask  you  again  to  consider  it ;  but,  suppos- 
ing that  is  rightly  understood,  and  my  offer  is  accepted  puie  and 
simple,  I  am  content  that  it  should  be  so.  My  Lords,  it  there- 
fore comes  at  this  point  of  the  case  to  a  distinct  and  clear  offer 
made,  and  made  by  a  person  who  has  confirmed  it  in  writing,  and 
the  only  question  is,  was  that  letter  accepted  ? 

On  the  22nd  of  April  Mr.  White  replies  :  "  Mine  to  you  of  yes- 
terday's date  was  not  intended  to  convey  a  conditional  acceptance 
of  your  offer  therein  defined.  I  gathered  from  your  remarks  that 
you  intended  to  build  shortly,  but  it  is  not  the  wish  of  the  pro- 
prietors or  myself  to  bind  you  in  any  way  to  do  so.  In  develop- 
ing an  estate  like  this,  every  house  that  is  built  increases  the 
value  of  the  remaining  land  —  this  I  laid  before  the  proprietors. 
Your  offer  I  take  to  be  based  simply  on  the  stipulation 
[*1137]  of  July,  *1871,  so  that  in  our  own  words  'You  are  at 
liberty  to  do  as  you  may  think  best '" 

My  Lords,  I  have  only  to  say  that  —  but  that  I  have  found  the 
learned  Judges  in  the  Court  of  Appeal,  for  whose  opinion  I  have 
the  greatest  respect,  taking  a  different  view  —  I  should  have  said 
that  a  clearer  and  simpler  case  of  an  offer  made  and  accepted  by 
a  correspondence  consisting  of  no  more  than  three  letters  I  have 
seldom  seen.  Every  term  is  made  clear,  by  reference  to  an  elab- 
orate scheme  of  conditions  under  which  the  sales  were  to  be 
made.     The  offer  is  recognized  in  terms  by  the  person  who  had 
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made  it,  under  his  hand,  and  it  is  accepted  without  the  pos- 
sibility of  doubt  or  cavil  by  the  persons  to  whom  the  offer  was 
made. 

My  Lords,  the  reference  to  the  agreement  in  the  first  letter  is, 
I  think,  exactly  what  you  might  have  expected  to  find,  i  have 
pointed  out  that  at  that  time  the  purchaser  was  in  no  way  bound, 
and  therefore  it  was  right  in  the  vendors  to  call  upon  him  for  the 
signature  of  the  agreement  which  he  was  bound  to  sign.  But, 
as  regards  any  legal  consequence,  the  moment  he  himself  had 
written  a  letter  in  which  he  had  referred  to  the  contract  as  a  con- 
tract under  the  terms  and  conditions  of  the  articles  of  1871,  the 
vendors  might,  if  they  had  so  desired  it,  have  required  the  agree- 
ment to  be  prepared  and  signed  as  a  matter  of  form,  but  as  a 
matter  of  law  it  was  to  my  mind  perfectly  indifferent  whether 
they  did  so  or  not  If  they  did  so,  if  an  agreement  had  to  be 
prepared  and  signed,  it  must  be  an  agreement  exactly  to  the  effect 
of  the  terms  and  conditions  of  the  paper  of  1871,  and  no  other 
terms  and  conditions  could  have  been  introduced.  If  other  terms 
and  conditions  had  been  introduced,  either  party  would  have  had 
a  perfect  right  not  only  to  refuse  to  accept  those  other  terms,  but 
to  insist  upon  an  agreement  in  the  original  terms  of  the  paper  of 
1871. 

My  Lords,  I  therefore  come  to  the  conclusion  that  there  is  here 
clearly  and  distinctly  a  concluded  contract  with  the  terms  ex- 
pressed in  this  letter,  subject  to  the  observation  I  have  yet  to 
make  upon  what  I  call  the  second  part  of  the  case  in  reference  to 
the  use  of  the  word  **  authorized. " 

Let  me,  my  Lords,  here  say  that  I  am  at  a  loss  to  under- 
stand upon  what  principle  the  case  of  Chinnock  v.  The 
Marchioness  of  Ely  *was  supposed  to  bear  upon  the  [*1138] 
present  case.  In  that  case  there  was  a  house  agent,  who 
was  authorized  to  find  a  purchaser  for  a  house  belonging  to  Lady 
Ely.  He  was  warned  that  he  was  not  to  put  his  hand  to  any 
paper  upon  the  subject,  because  the  conditions  as  to  title  under 
which  the  house  required  to  be  sold  were  such  that  they  must  be 
prepared  by  a  solicitor  with  great  care.  The  house  agent  scrupu- 
lously adhered  to  these  instructions ;  he  got  an  offer  for  the  house 
at  a  particular  price,  but  he  refused  to  put  his  name  to  any 
acceptance  of  it  There  were  no  terms  and  conditions  mentioned, 
but  merely  an  offer  of  the  price  of  £10,000.     Then  the  negotia- 
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tion,  for  some  reason  or  other,  fell  into  abeyance,  and  remained 
so  for  some  time.  Afterwards  it  was  taken  up  again,  and  taken 
up  by  the  solicitor,  not  by  the  house  agent  At  the  time  it  fell 
into  abeyance  there  is  not  the  slightest  doubt  that  there  was  noth- 
ing which  in  any  way  amounted  to  a  contract ;  there  neither  was 
a  concluded  contract,  nor  a  note  in  writing  of  a  concluded  con- 
tract When  the  solicitor  came  in  he  wrote  the  letter  upon 
which  the  whole  case  turns,  and  that  letter  was  this :  "  We  have 
been  instructed  by  the  Marchioness  of  Ely  to  proceed  with  the 
sale  to  you  of  these  premises.  The  draft  contract  is  being  pre- 
pared, and  will  be  forwarded  to  you  in  a  few  days. "  My  Lords, 
the  construction  put  upon  that  by  the  Lord  Chancellor  was  that 
it  amounted  to  no  more  than  the  solicitors  saying  that  they  took 
up  the  matter  where  it  had  stopped,  and  it  had  stopped  at  a  point 
where  there  was  no  contract,  and  that  they  took  it  up,  therefore, 
saying  that  they  would  continue  the  negotiation  in  order  that  a 
contract  might  be  piepared  to  which  both  parties  might  agree. 
And  then  Lord  Westbury  uses  these  words,  4  De  G.  J.  &  S.  at 
p.  645,  "I  entirely  accept  the  doctrine  contended  for  by  the 
plaintiff's  counsel,  and  for  which  they  cited  the  cases  of  Fowle  v. 
Freeman,  Kennedy  v.  Lee,  and  Thomas  v,  Bering,  which  estab- 
lish that  if  there  had  been  a  final  agreement,  and  the  terms  of 
it  are  evidenced  in  a  manner  to  satisfy  the  Statute  of  Frauds, 
the  agreement  shall  be  binding,  although  the  parties  may  have 
declared  that  the  writing  is  to  serve  only  as  instructions  for  a 

formal  agreement,  or  although  it  may  be  an  express  term 
[*1139]  that  a* formal  agreement  shall  be  prepared  and  signed 

by  the  parties.  As  soon  as  the  fact  is  established  of  the 
final  mutual  assent  of  the  parties  to  certain  terms,  and  those  terms 
are  evidenced  by  any  writing  signed  by  the  party  to  be  charged 
or  his  agent  lawfully  authorized,  there  exist  all  the  materials 
which  this  Court  requires  to  make  a  legally  binding  contract" 
Up  to  that  point  it  appears  to  me  that  these  words  exactly 
describe  the  case  which  your  Lordships  have  before  you.  But 
the  words  which  are  relied  upon  by  the  learned  Judges  in  the 
Court  of  Appeal  are  the  words  which  follow:  "  But  if  to  a  pro- 
posal or  offer  an  assent  be  given  subject  to  a  provision  as  to  a 
contract,  then  the  stipulation  as  to  the  contract  is  a  term  of  the 
assent  and  there  is  no  agreement  independent  of  that  stipulation. 
And  this  appears  to  me  to  be  the  real  state  of  the  case  before  me, 
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for  I  am  clearly  of  opinion  that  the  true  and  fair  meaning  and 
legal  effect  of  the  letter  of  the  19th  of  November  may  be  ex- 
pressed  in  these  words :  'I  will  go  on  with  the  treaty  for  the 
sale  to  you  of  my  house,  and  for  that  purpose  will  send  you  the 
form  of  the  contract  which  I  am  willing  to  enter  into/  I  take, 
therefore,  the  letter  of  the  19th  of  November  either  as  a  con- 
ditional acceptance  of  the  plaintiff's  terms,  subject  tp  the  draft 
contract  being  agreed  to,  or  as  an  expression  of  willingness  to 
continue  the  negotiation,  and  for  that  purpose  to  propose  a  form 
of  agreement* 

My  Lords,  I  can  only  say  tliat  I  am  willing  to  accept  every 
word  of  Lord  Westbuby  as  there  given.  I  assume  that  the  con* 
struction  put  by  him  upon  the  letter  I  have  quoted  was  a  proper 
construction,  and  I  entirely  acquiesce  in  what  he  says,  that  if 
you  find,  not  an  unqualified  acceptance  of  a  contract,  but  an 
acceptance  subject  to  the  condition  that  an  agreement  is  to  be 
prepared  and  agreed  upon  between  the  parties,  and  until  that 
condition  is  fulfilled  no  contract  is  to  arise,  then  undoubtedly 
you  cannot,  upon  a  correspondence  of  that  kind,  find  a  concluded 
contract  But,  I  repeat,  it  appears  to  me  that  in  the  present  case 
there  is  nothing  of  that  kind ;  there  is  a  clear  offer  and  a  clear 
acceptance.  There  is  no  condition  whatever  suspending  the  oper- 
ation of  that  acceptance  until  a  contract  of  a  more  formal  kind 
has  been  made. 

My  Lords,  it  is  a  satisfaction  to  think  that  before  the  judgment 
of  the  parties  in  this  case  became  somewhat  obscured  by 
the  *  controversy  which  arose  between  them,  the  view  [*1140] 
which  I  certainly  must  take  of  the  case  was  the  view 
which,  as  it  appears  to  me,  was  taken  both  by  the  respondent 
himself  and  by  his  legal  advisers.  With  regard  to  the  respondent 
himself,  I  am  at  a  loss  to  conceive  how  the  offer  which  he  made 
of  the  payment  of  expenses  incurred  could  have  arisen  unless  he 
had  felt  in  his  own  mind  that,  whether  he  had  a  right  to  resile 
by  reason  of  some  technicality  connected  with  the  Statute  of 
Frauds  or  no,  still  that  as  between  man  and  man  a  contract  had 
been  concluded  between  him  and  the  vendors.  And  with  regard 
to  his  solicitors,  we  find  them  after  some  time,  and  after,  as  it 
appears,,  they  had  for  the  first  time  been  made  aware  of  the  con- 
tents of  the  conditions,  which  were  printed  on  the  paper  of  July, 
1871,  stating  that  they  would  advise  their  client  in  this  way. 
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On  the  16th  of  June  they  say :  "  On  considering  the  effect  of  the 
conditions  printed  on  the  plan  of  1871,  we  shall  advise  Mr. 
Miller  that  what  has  occurred  creates,  as  you  maintain,  a  con- 
tract mutually  binding  on  the  basis  of  those  conditions.  Please 
to  send  us  accordingly  an  abstract  of  the  vendor's  title,  com- 
mencing from  the  30th  October,  1797. "  Then  lower  down,  "  We 
shall  be  happy  to  pay  you  the  £2  2&,  as  presented  by  the  printed 
conditions.  The  terms  of  the  contract  sent  for  Mr.  Miller's  sig- 
nature may  or  may  not  be  reasonable  to  be  required  where  no 
contract  already  existed,  but  are  certainly  unreasonable  where  a 
contract  existed  entitling  him  to  better  terms. "  My  Lords,  that- 
of  course  did  not  bind  the  respondent,  but  it  was  a  just  view,  as 
it  seems  to  me,  of  the  law ;  and  I  greatly  regret  that  the  advice 
of  his  solicitors  was  not  taken  by  him. 

My  Lords,  the  other  two  points  in  the  case  really  are  very 
small.  As  to  the  use  of  the  term  "  proprietors  "  I  own  I  was 
somewhat  surprised  to  hear  that  question  argued,  for  I  am  sure 
your  Lordships  have  frequently  seen  conditions  of  sale  not  merely 
by  auction  but  by  private  contract  in  which  it  is  stated  that  the 
sale  is  made,  sometimes  by  the  owners,  and  sometimes  by  the 
mortgagees,  and  a  form  of  contract  is  annexed  in  which  an  agent 
signs  for  the  vendors,  and  no  other  specification  upon  the  ven- 
dor's, part  is  inserted,  and  I  never  heard  up  to  this  time  that  a 
contract  under  those   circumstances  was  invalid.     In  point  of 

fact,  my  Lords,  the  question  is,  is  there  that  certainty 
[*1141]  which  is  described  *in  the  legal  maxim  id  cerium  est 

quod  cerium  reddi  poiest  If  I  enter  into  a  contract  on 
behalf  of  my  client,  on  behalf  of  my  principal,  on  behalf  of  my 
friend,  on  behalf  of  those  whom  it  may  concern,  in  all  those 
teases  there  is  no  such  statement,  and  I  apprehend  that  in  none  of 
those  cases  would  the  note  satisfy  the  requirements  of  the  Statute 
of  Frauds.  But  if  I,  being  really  an  agent,  enter  into  a  contract 
to  sell  Blackacre,  of  which  I  am  not  proprietor,  or  to  sell  the 
house  No.  1,  Portland  Place,  on  behalf  of  the  owner  of  that 
house,  there,  I  apprehend,  is  a  statement  of  matter  of  fact,  as  to 
which  there  can  be  perfect  certainty,  and  none  of  the  dangers 
struck  at  by  the  Statute  of  Frauds  can  arise ;  and  I  should  be 
surprised  if  any  authority  could  be  found,  and  certainly  none  has 
been  produced,  to  say  that  a  contract  under  those  circumstances 
would  not  be  valid. 
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My  Lords,  as  to  the  other  question,  the  question  of  authority. 
As  a  matter  of  pleading  the  authority  of  the  agent  for  the  vendors 
which  he  professed  to  have,  and  averred  that  he  had,  is  not 
denied,  is  not  traversed.  Your  Lordships  were  asked  if  there  was 
a  difficulty  upon  that  point  to  take  steps  which  would  admit  of 
an  amendment  being  made.  My  Lords,  I  certainly  do  not  think 
there  could  be  a  case  in  which  less  indulgence  at  any  stage  ought 
to  have  been  given  to  the  respondent  than  on  tliis  point,  with 
regard  to  amendment,  because,  during  the  whole  of  the  contro- 
versy from  the  month  of  April,  1875,  and  thenceforward  for  a 
number  of  months,  the  idea  never  was  suggested  between  the 
parties  that  there  was  any  want  of  authority  on  the  part  of  Mr. 
White.  Every  possible  objection  that  could  be  taken  was  taken, 
but  that  objection  never  was  taken.  My 'Lords,  it  is  an  objection 
which,  even  if  it  had  been  pleaded,  seems  to  me  perfectly  base- 
less. The  speculation  with  regard  to  this  property  I  have  already 
described  to  your  Lordships.  There  was  a  meeting  of  the  pro- 
prietors at  which  the  proposal  of  the  respondent  was  considered. 
There  were  present  at  that  meeting  five  of  the  number  including 
the  two  in  whose  names  the  legal  estate  was  vested.  There  was, 
therefore,  a  Inajority  at  a  meeting  duly  summoned,  such  as  the 
terms  of  the  agreement  for  the  speculation  required.  It  was  by 
meetings  of  that  kind  that  the  whole  business  of  the  specula- 
tion was  arranged  and  conducted,  and  there  is  not  the 
slightest  ground,  *as  it  seems  to  me,  for  saying  that  the  [*  1142] 
business  of  the  speculation  was  not  conducted  in  a  way 
completely  to  bind  every  member  of  it  It  seems  to  me  that  Mr. 
White  had  undoubtedly  the  authority  of  the  proprietors,  and  who 
the  proprietors  were,  there  could,  as  I  have  observed,  be  no 
possible  doubt 

I  therefore  move  your  Lordships  that,  as  I  have  already  said, 
the  order  appealed  from  be  reversed,  and  that  the  decree  made  by 
the  Master  of  the  Bolls  be  restored,  and  that  the  respondent 
pay  to  the  appellants  their  costs  both  in  the  Court  of  Appeal  and 
in  your  Lordships'  House. 

Lord  Hatherley  and  Lord  O'Hagan  concurred. 

Lord  Blackburn  :  —  [1151] 

My  Lords,  I  also  concur  in  the  judgment  proposed. 

I  quite  agree  with  the  Lords  Justices  that  (wholly  indepen- 
dent  of  the  Statute  of  Frauds)  it  is  a  necessary  part  of  the  plain- 
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tifif's  case  to  show  that  the  two  parties  had  come  to  a  final  and 
complete  agreement,  for,  if  not,  there  was  no  contract  So  long 
as  they  are  only  in  negotiation  either  party  may  retract;  and 
though  the  parties  may  have  agreed  on  all  the  cardinal  points  of 
the  intended  contract,  yet,  if  some  particulars  essential  to  the 
agreement  still  remain  to  be  settled  afterwards,  there  is  no  con- 
tract. The  parties,  in  such  a  case,  are  still  only  in  negotiation. 
But  the  mere  fact  that  the  parties  have  expressly  stipulated  that 
there  shall  afterwards  be  a  formal  agreement  prepared,  embody- 
ing the  terms,  which  shall  be  signed  by  the  parties,  does  not,  by 
itself,  show  that  they  continue  merely  in  negotiation.  It  is  a 
matter  to  be  taken  into  account  in  construing  the  evidence  and 
determining  whether  the  parties  have  really  come  to  a  final  agree- 
ment or  not.  But  as  sbon  as  the  fact  is  established  of  tlie  final 
mutual  assent  of  the  parties  so  that  those  who  draw  up  the  for- 
mal agreement  have  not  the  power  to  vary  the  terms  already 
settled,  I  think  the  contract  is  completed. 

This  is  what  I  understand  to  be  the  meaning  of  Lord  Cran- 
WORTH  in  Midgway  v.  Wharton^  6  H.  L.  C.  238 ;  27  L.  J.  Ch. 
46 ;  and  this  is  the  case  (6  H.  L.  C.  at  p.  307),  as  stated  by  Lord 
Wensleydale,  and  in  terms  assented  to  by  Lord  St.  Leonards, 
I  think,  however,  that  though  they  agree  on  the  terms  in  which 
the  proposition  of  law  is  stated,  it  is  obvious  that  Lord  Wensley- 
dale, trained  in  the  Courts  of  Common  Law  and  accustomed  to 
deal  with  the  question  of  what  was  to  be  left  to  the  jury,  attached 
far  more  weight  to  the  stipulation  that  there  should  be  a  formal 
agreement,  as  evidence  that  the  parties  were  not  yet 
[*1152]  agreed,  than  ♦did  Lord  St.  Leonards,  trained  in  the 
Courts  of  Equity,  where  fact  and  law  are  decided 
together.  I  think  Lord  Wensleydale  would  not  have  come  to 
the  same  conclusion  as  Lord  Langdale  did  in  Gibbions  v.  The 
North  Eastern  Asylum,  11  Beav.  1 ;  17  L.  J.  Ch.  5.  I  doubt 
whether  Lord  St.  Leonards  would  not  have  preferred  the  decision 
of  the  Vice  Chancellor  to  that  of  Lord  Westbury  in  Chinnock 
v.  The  Marchioness  of  My. 

Parties  often  do  enter  into  a  negotiation  meaning  that,  when 
they  have  (or  think  they  have)  come  to  one  mind,  the  result  shall 
be  put  into  formal  shape,  and  then  (if  on  seeing  the  result  in  that 
shape  they  find  they  are  agreed)  signed  and  made  binding ;  but 
that  each  party  is  to  reserve  to  himself  the  right  to  retire  from 
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the  contaract,  if,  on  looking  at  the  formal  contract,  he  finds  that 
though  it  may  represent  what  he  said,  it  does  not  represent  what 
he  meant  to  say.  Whenever,  on  the  true  construction  of  the 
evidence,  this  appears  to  be  the  intention,  I  think  that  the  parties 
ought  not  to  be  held  bound  till  they  have  executed  the  formal 
agreement  If  I  thought  with  Lord  Justice  Baggallay  that  the 
letters  here  "  left  the  defendant  a  right  to  believe  that  the  signing 
of  a  formal  contract  was  necessary  to  create  a  binding  agreement, " 
I  should  also  think  that  the  plaintiffs  failed;  but  I  cannot  put 
that  construction  on  the  letters.  If  I  understand  Lord  Justice 
James  rightly,  he  thinks  that,  in  practice,  persons  who  really 
meant  only  to  enter  into  such  a  preliminary  negotiation  may  be 
held  bound  contrary  to  their  intention,  and  I  do  not  doubt  that 
this  sometimes  happens.  I  infer,  though  of  this  I  am  not  quite 
sure,  that  he  wishes  it  to  be  a  canon  of  construction  that,  wher- 
ever there  is  a  stipulation  for  a  farther  and  more  formal  agree- 
ment, the  previous  arrangements  should  be  held  to  be  only  of 
this  preliminary  nature.  I  doubt  whether  such  a  canon  of  con- 
struction would  not  often  defeat  the  intention  of  the  parties ;  but 
I  think  it  is  too  late  now  to  introduce  it  I  think  the  decisions 
settle  that  it  is  a  question  of  construction  whether  the  parties 
finally  agreed  to  be  bound  by  the  terms,  though  they  were  sub- 
sequently to  have  a  formal  agreement  drawn  up.  In  the  present 
case  I  think  the  whole  is  a  question  of  what  is  expressed  in 
the  three  letters,  one  of  the  21st  of  April,  1875,  and 
♦two  of  the  22nd  of  April,  1875,  and  the  conditions  [*1153] 
therein  referred  to.  The  contract  mentioned  in  the  last 
of  the  conditions  was  to  be  one  embodying  the  foregoing  con- 
ditions "  and  providing  for  the  payment  of  10  per  cent  deposit " 
Nothing  new  could  be  introduced  into  it,  and  the  purchaser,  if  he 
signed  such  a  contract  as  is  stipulated  for  there,  would  not  have 
agreed  to  anything  more  than  he  had  already  agreed  to.  And 
there  is  nothing  that  I  can  find  postponing  the  final  assent  till 
the  agreement  was  seen  and  signed.  Unless,  therefore,  such  a 
new  canon  of  construction  as  I  have  alluded  to  is  to  be  intro- 
duced, I  think  the  parties  were  bound  as  soon  as  they  both 
assented  to  those  terms  expressed  in  the  conditions.  It  would  have 
raised  quite  a  different  question  if  a  lithographed  form  of  agree- 
ment (which  did  vary  from  the  conditions  and  introduce  important 
new  stipulations  about  title)  had  been  enclosed  in  the  letter. 
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On  the  other  points  raised  I  have  very  little  to  add.  I  can- 
not understand  the  objection  made  to  the  evidence  of  White's 
authority.  And  though  the  construction  by  which  it  is  held  that 
there  can  be  no  memorandum  of  the  agreement  unless  the  writing 
shows  who  the  parties  are,  is  now  inveterate,  it  is  not  necessary 
that  they  should  be  named.  It  is  enough  if  the  parties  are 
sufficiently  described  to  fix  who  they  are  without  receiving  any 
evidence  of  that  character  which  Sir  James  Wigram  in  his 
Treatise  calls  evidence,  Wigr.  on  Extrinsic  Evidence,  Intr.  Obs. 
p.  10,  "to  prove  intention  as  an  independent  fact. '  In  the 
present  case,  without  receiving  any  such  evidence,  there  is  ample 
to  show  that  the  plaintiffs  were  those  designated  by  the  description 
of  "  the  proprietors. ' 
Lord  Gordon  concurred. 

Order  appealed  against  reversed.  Order  of  the  Master 
of  the  Bolls,  dated  the  22nd  of  January,  1877, 
restored.  Respondent  ordered  to  pay  to  appel- 
lants their  costs  in  the  Court  of  Appeal  and  in 
this  House, 
Lords'  Journals,  22nd  July,  1878. 

ENGLISH  NOTES. 

In  Ridgicay  v.  Wharton  (1856-7),  6  H.  L.  C.  238,  27  L.  J.  Ch.  46, 
it  was  held  that  a  paper  consisting  of  "  instructions  "  to  a  solicitor  to 
prepare  a  lease  (and  referred  to  in  another  paper  signed  by  the  party 
to  be  charged)  was  a  sufficient  memorandum  of  the.  supposed  contract  to 
satisfy  the  Statute  of  Frauds,  it  being  in  evidence  that  the  "  instruc- 
tions "  contained  all  the  terms  verbally  agreed  upon,  and  that  thej' 
were  sent  merely  for  the  purpose  of  putting  that  agreement  into  a  formal 
shape  ;  but  Lord  Cranworth,  C,  observed  that,  generally  speaking,  the 
circumstance  that  parties  did  intend  a  subsequent  agreement  to  be  made, 
was  strong  evidence  to  show  that  they  did  not  intend  the  previous 
negotiations  to  amount  to  an  agreement.  In  Crossley  v.  Maycock 
(1872),  L.K.,  18  Eq.  180,  43  L.  J.  Ch.  379,  22  W.  R.  387,  a  communi- 
cation was  made  to  the  offerer  in  these  terms :  "  which  offer  we  accept, 
and  now  hand  you  two  copies  of  Conditions  of  Sale,'*  and  therewith  a 
formal  agreement  with  conditions  of  a  special  character  were  enclosed. 
It  was  held  that  there  was  no  contract.  In  Bonnewell  v.  Jenkins 
(1878),  8  Ch.  D.  70,  47  L.  J.  Ch.  758,  38  L.  T.  81,  26  W.  R.  294,  an 
offer  was  made  to  A.  's  agents  *  ^  subject  to  the  conditions  of  the  lease 
being  modified  to  my  solicitor's  satisfaction."     A-'s  agents  answered, 
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"We  are  instructed  to  accept  your  offer,  and  have  asked  A/s  solicitor 
to  prepare  a  contract."  The  conditions  in  the  lease  were  modified  as 
required.  It  was  held  that  there  was  a  complete  contract,  in  spite  of 
the  "formal  contract  "  not  being  prepared. 

In  Hawkesworth  v.  Chaffey  (1886),  55  L.  J.  Ch.  335,  64  L.  T.  72, 
the  plaintiff  and  defendant  signed  a  written  document  whereb}'  the  de- 
fendant agreed  to  buy  and  the  plaintiff  agreed  to  sell  an  estate  therein 
described  at  a  specified  price,  "subject  to  a  formal  contract  being  pre- 
pared and  signed  by  both  parties  as  approved  by  their  solicitors."  No 
formal  contract  having  been  signed  as  approved  by  the  solicitors,  it  was 
held  by  Kay,  J.,  following  Winn  v.  Bull,  supra,  that  there  was  no 
contract.  The  same  principle  was  followed  by  Kekewich,  J.,  in  Lloi/d 
V.  NoweU,  31  July,  1896. 

In  I^age  v.  Norfolk  (1894),  70  L,  T.  781,  an  offer  to  buy  was  made 
"  subject  to  our  approving  a  detailed  contract  to  be  entered  into."  Its 
acceptance  was  held  not  to  constitute  a  contract. 

AMERICAN   NOTES. 

A  contemporaneous  agreement  to  reduce  a  contract  to  writing  is  merely 
an  agreement  to  provide  a  particular  kind  of  evidence  of  the  terms  of  the 
contract,  and  the  oral  contract  is  binding  although  not  so  reduced  to  writing. 
Bell  V.  Offut,  10  Bush  (Kentucky),  632. 

But  an  oral  agreement  which  is  to  be  put  into  writing  and  signed  next  day 
does  not  bind  either  party  unless  so  written  and  signed.  Riggs  v.  MagrwJer, 
2  Cranch  (U.  S.  Circ.  Ct.),  143 ;  Lee  v.  Purdy,  2  U.  C.  Q.  B.  193. 

The  precise  point  has  been  very  recently  ruled  in  Sanders  v.  PottlUzer  Bran, 
Fruit  Co.,  144  New  York,  209,  in  which  the  Court,  citing  no  other  cases  than 
those  embraced  in  their  opinion  below,  observed :  — 

"  When  the  parties  intend  that  a  mere  verbal  agreement  shall  be  finally 
reduced  to  writing  as  the  evidence  of  the  terms  of  the  contract,  it  may  be 
true  that  nothing  is  binding  upon  either  party  until  the  writing  is  executed. 

"  But  here  the  contract  was  already  in  writing,  and  it  was  none  the  less 
obligatory  upon  both  parties  because  they  intended  that  it  should  be  put  into 
another  form,  especially  when  their  intention  is  made  impossible  by  the  act 
of  one  or  the  other  of  the  parties  by  insisting  upon  the  insertion  of  con- 
ditions and  provisions  not  contemplated  or  embraced  in  the  correspondenc?. 
(  Vasfar  v.  Camp,  11 N.  Y.  441 ;  Broton  v.  Norton,  50  Hun,  248 :  Pratt  v.  H,  1?,  /?. 
Cc;.,  21  N.  Y.  308.)  The  principle  that  governs  in  such  cases  was  clearly 
stated  by  Judge  Seldrn  in  the  case  last  cited  in  these  words :  *  A  con- 
tract to  make  and  execute  a  certain  written  agreement,  the  terms  of  which 
are  mutually  understood  and  agreed  upon,  is,  in  all  respects,  as  valid  and 
obligatory,  where  no  statutory  objection  interposes,  as  the  written  contract 
itself  would  be,  if  executed.  If  therefore  it  should  appear  that  the  minds 
of  the  parties  had  met ;  that  the  proposition  for  a  contract  had  been  made 
by  one  party  and  accepted  by  the  other ;  that  the  terms  of  this  contract 
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were  in  all  respects  definitely  understood  and  agreed  upon,  and  that  a  part 
of  the  mutual  understanding  was,  that  a  written  contract,  embodying  these 
terms,  should  be  drawn  and  executed  by  the  respective  parties,  this  is  an 
obligatory  contract,  which  neither  party  is  at  liberty  to  refuse  to  perform.' 
''  In  this  case  it  is  apparent  that  the  minds  of  the  parties  met  through 
the  correspondence  upon  all  the  terms  as  well  as  the  subject-matter  of  the 
contract,  and  that  the  consequent  failure  to  reduce  this  contract  to  the  pre- 
cise form  intended,  for  the  reason  stated,  did  not  affect  the  obligations  of 
either  party,  which  had  already  attached,  and  they  may  now  resort  to  the 
primary  evidence  of  their  mutual  stipulations.  Any  other  rule  would  always 
permit  a  party  who  has  entered  into  a  contract  like  this  through  letters 
and  telegraphic  messages  to  violate  it  whenever  the  understanding  was  that 
it  should  be  reduced  to  another  written  form,  by  simply  suggesting  other 
and  additional  terms  and  conditions.  If  this  were  the  rule  the  contract 
would  never  be  completed  in  cases  where  by  changes  in  the  market  or 
other  events  occurring  subsequently  to  the  written  negotiations  it  became 
the  interest  of  either  party  to  adopt  that  course  in  order  to  escape  or  evade 
obligations  incurred  in  the  ordinaiy  course  of  commercial  business.  A  stipu- 
lation to  reduce  a  valid  written  contract  to  some  other  form  cannot  be 
used  for  the  purpose  of  imposing  upon  either  party  additional  burdens  or 
obligations  or  of  evading  the  performance  of  those  things  which  the  parties 
have  mutually  agreed  upon  by  such  means  as  made  the  promise  or  assent 
binding  in  law.  There  was  no  proof  of  any  custom  existing  between  the 
shipi)ers  and  consignees  of  such  property  in  regard  to  the  payment  of  the 
expense  of  firing,  lining,  and  haying  the  cars.  If  it  be  said  that  such  pre- 
cautions are  necessary  in  order  to  protect  the  property,  while  in  transit, 
that  does  not  help  the  defendant.  The  question  still  remains,  who  was  to 
bear  the  expense?  The  plaintiffs  had  not  agreed  to  pay  it  any  more  than 
they  had  agreed  to  pay  the  freight  or  incur  the  other  expenses  of  trans- 
portation. The  plaintiffs  sent  a  plain  proposition  which  the  defendant 
accepted  without  any  such  conditions  as  it  subsequently  sought  to  attach  to 
it.  That  the  pfirties  intended  to  make  and  sign  a  final  paper  does  not  war- 
rant the  inference  that  they  also  intended  to  make  another  and  different 
agreement.  The  defendant  is  in  no  better  position  than  it  would  be  in 
case  it  had  refused  to  sign  the  final  writing  without  alleging  any  reasons 
whatever.  The  principle  therefore,  which  is  involved  in  the  case  is  this, 
Can  parties  who  have  exchanged  letters  and  telegrams  with  a  view  to  an 
agreement,  and  have  arrived  at  a  point  where  a  clear  and  definite  proposi- 
tion is  made  on  the  one  side  and  accepted  on  the  other,  with  an  under- 
standing that  the  agreement  shall  be  expressed  in  a  formal  writing,  ever 
be  bound  until  that  wi-iting  is  signed?  If  they  are  at  liberty  to  repudiate 
the  proposition  or  acceptance,  as  the  case  may  be,  at  any  time  before  the 
paper  is  signed,  and  as  the  market  may  go  up  or  down,  then  this  case  will 
be  decided.  But  if  at  the  close  of  the  correspondence  the  plaintiffs  become 
bound  by  their  offer,  whether  the  final  writing  was  signed  or  not,  as  I  think 
they  did,  under  such  circumstances  as  the  record  discloses,  then  the  con- 
clusion of  the   learned   referee   was  erroneous.    To  allow  either  party  to 
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repudiate  the  obligations  clearly  expressed  in  the  correspondence,  unless  the 
other  %yill  assent  to  material  conditions,  not  before  referred  to,  or  to  be 
implied  from  the  transaction,  would  be  introducing  an  element  of  great 
confusion  and  uncertainty  into  the  law  of  contracts."  Three  of  the  seven 
Judges  dissented. 

In  Mississippi  Sfc,  S.  Co.  v.  Swijiy  86  Maine,  248;  41  Am.  St.  Rep.  545, 
Jlossiter  v.  Miller,  and  many  other  English  cases  are  cited  and  examined,  and 
the  Court  conclude :  **From  all  these  expressions  of  Courts  and  jurists  it  is 
quite  clear  that  after  all  the  question  is  mainly  one  of  intention.  If  the  party 
sought  to  be  charged  intended  to  close  a  contract  prior  to  formal  signing  of 
a  written  draft,  or  if  he  signified  such  an  intention  to  the  other  party,  he  will 
be  bound  by  the  contract  actually  made,  though  the  signing  of  the  written 
draft  be  omitted.  If  on  the  other  hand,  such  party  had  neither  had  nor 
signified  such  an  intention  until  it  was  fully  expressed  in  a  written  instru- 
ment and  attested  by  signatures,  then  he  will  not  be  bound  until  the  signa- 
tures are  affixed.  The  expression  of  the  idea  may  be  attempted  in  other 
words :  if  the  written  draft  is  viewed  by  the  parties  merely  as  a  convenient 
memorial  or  record  of  theu'  previous  contract,  its  absence  does  not  affect  the 
binding  force  of  the  contract ;  if  however  it  is  viewed  as  the  consummation 
of  the  negotiation,  there  is  no  contract  until  the  written  draft  is  finally  signed. 
In  determining  which  view  is  entertained  in  any  particular  case,  several  cir- 
cumstances may  be  helpful,  as  whether  the  contract  is  of  that  class  which  are 
usually  found  to  be  in  writing ;  whether  it  is  of  such  nature  as  to  need  a  formal 
writing  for  its  full  expression ;  whether  it  has  few  or  many  details ;  whether 
the  amount  involved  is  large  or  small ;  whether  it  is  a  common  or  unusual 
contract ;  whether  the  negotiations  themselves  indicate  that  a  written  draft 
is  contemplated  as  a  final  conclusion  of  the  negotiations.  If  a  written  draft 
is  proposed,  suggested,  or  referred  to,  during  the  negotiations,  it  is  some  evi- 
dence that  the  parties  intended  it  to  be  the  final  closing  of  the  contract.  Still 
with  the  aid  of  all  rules  and  suggestions,  the  solution  of  the  question  is  often 
difficult,  doubtful,  and  sometimes  unsatisfactory.  An  illustration  of  this  is 
the  case  of  Kossiter  v.  Miller,  5  Ch.  Div.  648 ;  3  App.  Cas.  1124,  above  quoted 
from.  In  that  case  Lord  Chief  Justice  Coleridgr,  and  Lord  Justices  James 
and  Baogallat,  three  of  England's  most  distinguished  Judges,  were  clear 
that  there  was  no  contract  for  want  of  a  formal  draft.  Lord  Chancellor 
Cairns,  and  Lords  Hatherly,  Blackburn,  and  Gordon,  equally  able  and 
eminent  jurists,  were  confident  in  the  contrary  opinion."  Citing  Morrill  v. 
Ttihama  M.  Sr  M.  Co.,  10  Nevada,  135;  Eads  v.  Carondelet,  42  Missouri,  118  ; 
Water  CorrCrs  v.  Broion,  32  New  Jersey  Law,  504;  Congdon  v.  Darcy,  46 
Vermont,  478. 

See  notes,  ante,  p.  90,  sub-div.  4. 
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No.   18.  — RAFFLES  v.  WICHELHAUS. 
(1864) 
RULE. 

Where  after  parties  have  apparently  agreed  to  the 
terms  of  a  contract,  circumstances  disclose  a  latent  am- 
biguity in  the  meaning  of  an  essential  word  by  which  one 
of  the  parties  meant  one  thing,  and  the  other  a  different 
thing,  the  difference  going  to  the  essence  of  the  supposed 
contract,  the  result  is  that  there  is  no  contract. 

Eaffles  y.  Wiohelhaiu  and  another. 

2  Hurl.  &  Colt.  906-908  (8.  c.  33  L.  J.  Ex.  160). 

Contract  (apparent).  —  Latent  Ambiguity.  — Absence  of  Consent, 

[906]  To  a  declaration  for  not  accepting  Surat  cotton  which  the  defendant 
bought  of  the  plaintiff  "  to  arrive  ex  Peerless  from  Bombay,**  the  de- 
fendant pleaded  that  he  meant  a  ship  called  the  Peerless  which  sailed  from 
Bombay,  in  October,  and  the  plaintiff  was  not  ready  to  deliver  any  cotton 
which  arrived  by  that  ship,  but  only  cotton  which  arrived  by  another  ship 
called  the  Peerless^  which  sailed  from  Bombay  in  December,  —  Held^  on  de- 
murrer, that  the  plea  was  a  good  answer. 

Declaration.  —  For  that  it  was  agreed  between  the  plaintiff  and 
the  defendants,  to  wit,  at  Liverpool,  that  the  plaintiff  should  sell 
to  the  defendants,  and  the  defendants  buy  of  the  plaintiff,  certain 
goods,  to  wit,  125  bales  of  Surat  cotton,  guaranteed  middling  fair 
merchant's  Dhollorah,  to  arrive  ex  Peerless  from  Bombay;  and 
that  the  cotton  should  be  taken  from  the  quay,  and  that  the  de- 
fendants would  pay  the  plaintiff  for  the  same  at  a  certain  rate,  to 
wit,  at  the  rate  of  17 {d.  per  pound,  within  a  certain  time  then 
agreed  upon  after  the  arrival  of  the  said  goods  in  England. — 
Averments :  that  the  said  goods  did  arrive  by  the  said  ship  from 
Bombay  in  England,  to  wit,  at  Liverpool,  and  the  plaintiff  was 
then  and  there  ready  and  willing,  and  offered  to  deliver  the  said 
goods  to  the  defendants,  &c.  Breach  :  that  the  defendants  refused 
to  accept  the  said  goods  or  pay  the  plaintiff  for  them. 

Plea.  —  That  the  said  ship  mentioned  in  the  said  agreement 
was  meant  and  intended  by  the  defendants  to  be  the  ship  called 
the  Pcerlers  which  sailed  from  Bombay,  to  wit,  in  October ;  and 
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that  the  plaintiff  was  not  ready  and  willing  and  did  not  ofifer  to 
deliver  to  the  defendants  any  bales  of  cotton  which  arrived  by  the 
last  mentioned  ship,  but  instead  thereof  was  only  ready  and  will- 
ing and  offered  to  deliver  to  the  defendants  125  bales  of  Surat 
cotton  which  arrived  by  another  and  different  ship,  which  was  also 
called  the  Peerless,  and  which  sailed  from  Bombay,  to  wit,  in 
December. 

Demurrer,  and  joinder  therein. 

*  Milward,  in  support  of  the  demurrer.  —  The  contract  [*  907] 
was  for  the  sale  of  a  number  of  bales  of  cotton  of  a  par- 
ticular description,  which  the  plaintiff  was  ready  to  deliver.  It 
is  immaterial  by  what  ship  the  cotton  was  to  arrive,  so  that  it  was 
a  ship  called  the  Peerless,  The  words  "  to  arrive  "  ex  Peerless  only 
mean  that  if  the  vessel  is  lost  on  the  voyage,  the  contract  is  to  be 
at  an  end.  [Pollock,  C.  B.  It  would  be  a  question  for  the  jury 
whether  both  parties  meant  the  same  ship  call  the  Peerless,"]  That 
would  be  so  if  the  contract  was  for  the  sale  of  a  ship  called  the 
Peerless]  but  it  is  for  the  sale  of  cotton  on  board  a  ship  of  that 
name.  [Pollock,  C.  B.  The  defendant  only  bought  that  cotton 
which  was  to  arrive  by  a  particular  ship.  It  may  as  well  be  said, 
that  if  there  is  a  contract  for  the  purchase  of  certain  goods  in 
warehouse  A.,  that  is  satisfied  by  the  delivery  of  goods  of  the  same 
description  in  warehouse  B.]  In  that  case  there  would  be  goods 
in  both  warehouses  ;  here  it  does  not  appear  that  the  plaintiff  had 
any  goods  on  board  the  other  Peerless,  [Martin,  B.  —  It  is  im- 
posing on  the  defendant  a  contract  different  from  that  which  he 
entered  into.  Pollock,  C.  B.  It  is  like  a  contract  for  the  pur- 
chase of  wine  coming  from  a  particular  estate  in  France  or  Spain, 
where  there  are  two  estates  of  that  name.]  The  defendant  has 
no  right  to  contradict  by  parol  evidence  a  written  contract  good 
upon  the  face  of  it.  He  does  not  impute  misrepresentation  or 
fraud,  but  only  says  that  he  fancied  the  ship  was  a  different  one. 
Intention  is  of  no  avail,  unless  stated  at  the  time  of  the  contract. 
[Pollock,  C.  B.  One  vessel  sailed  in  October  and  the  other  in 
December.]     The  time  of  sailing  is  no  part  of  the  contract 

Hellish  (Cohen  with  him),  in  support  of  the  plea.  —  There  is 
nothing  on  the  fac«  of  the  contract  to  show  that  any  particu- 
lar ship  called  the  Peerless  was  meant ;  but  the  *  moment  [*  908] 
it  appears  that  two  ships  called  the  Peerless  were  about  to 
sail  from  Bombay  there  is  a  latent  ambiguity,  and  parol  evidence 
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may  be  given  for  the  purpose  of  showing  that  the  defendant  meant 
one  Peerless  and  the  plaintiff  another.  That  being  so,  there  was 
no  consensus  ad  idem,  and  therefore  no  binding  contract  —  He  was 
then  stopped  by  the  Court. 

Per  Curiam,  Pollock,  C.  B.,  Martin,  B.,  and  Pigott,  B.  —  There 
must  be  judgment  for  the  defendants. 

Judgment  for  the  defendants. 

ENGLISH  NOTES. 

The  rule  embodies,  in  a  case  where  the  intention  of  two  parties  lias 
to  be  considered,  a  similar  principle  to  that  concerning  a  written  in- 
strument (such  as  a  will)  embodyiug  the  intention  of  a  single  person, 
already  treated  under  {Doe  d,  Hiscocks  v.  Hiscocks)  No.  2  of  "Am- 
biguity," 2  R.  C.  718,  and  notes,  pp.  724,  725.  The  case  and  notes 
here  referred  to  further  illustrate  the  circumstances  under  which  parol 
evidence  may  be  admitted  to  disclose  a  latent  ambiguity. 

The  question  arising  by  Reason  of  latent  ambiguity  in  an  apparent 
contract  is  also  very  similar  to  the  questions  of  mistake  which  are 
treated  of  in  the  notes  to  Nos.  19,  20,  and  21,  pp.  202,  204, 211,  post. 

AMERICAN  NOTES. 

The  principle  in  question  is  recognized  in  this  country.  As  where  A. 
agreed  to  buy  of  B.  a  lot  on  Prospect  Street,  and  there  were  two  streets  of 
that  name,  and  A.  meant  one  and  B.  the  other ;  Kyle  v.  Kavanaugh,  103  Mas- 
sachusetts, 356 ;  4  Am.  Rep.  560.  And  where  the  price  was  stated  at  $165, 
but  the  buyer  understood  it  $65;  Rupley  y.  Daggett,  74  Illinois,  351.  And 
where  a  blooded  cow  was  sold  for  $80,  both  supposing  her  barren,  whereas 
she  was  with  calf,  and  as  a  breeder  was  worth  from  $750  to  $1000 ;  Sherwood 
V.  Walker,  66  Michigan,  568  ;  11  Am.  St.  Rep.  531.  So  where  a  wrong  judg- 
ment was  assigned  by  mistake  ;  Cutis  v.  Guilff,  57  New  York,  229.  So  on  a 
sale  of  a* drill-machine  title  does  not  pass  to  valuables  secreted  in  it;  liuth- 
macker  v.  Harris's  AdmW,  38  Pennsylvania  State,  491 ;  80  Am.  Dec.  502.  So 
where  on  a  sale  of  No.  1  mackerel  some  barrels  of  No.  3  and  some  of  salt  are 
delivered ;  Gardner  v.  Lane,  9  Allen  (Mass  ),  492 ;  85  Am.  Dec.  779.  See 
nyprs  V.  Chopin.  28  Ohio  State,  300.  So  where  at  auction  one  bids  off  one 
thing  supposing  it  another;  Sheldon  v.  Capj'on,3  Rhode  Island,  171.  So 
where  hides  were  accidentally  left  in  a  tannery  sold ;  Livermore  v.  White,  74 
^faino.  452 ;  43  Am.  Rep.  600.  So  where  money  was  found  in  an  old  safe 
r^old;  Davfee  v.  Jones,  11  Rhode  Island,  588;  23  Am.  Rep.  528.  See  Rayw. 
Lifjfit^  34  Arkansas,  421 ;  Bowen  v.  Sulfiran,  62  Indiana,  281 ;  Hague  v.  Mackey, 
41  KatTsas,  277.  So  where  an  assignment  of  a  lease  of  a  water^wer  was 
lak*^n  under  the  mutual  mistaken  impression  that  the  power  could  be  used  in 
making  pulp ;  Bedell  v.  Wilder,  65  Vermont,  406  ;  36  Am.  St.  Rep.  871.  So  where 
a  coiv  was  supposed  not  to  be  with  calf ;  Newell  v.  Smith,  53  Connecticut,  72. 

In  Hecht  v.  Bafcheller,  147  Massachusetts,  335;  9  Am.  St.  Rep.  70S,  the 
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Court  said :  "  It  is  a  general  rule  that  when  parties  assume  to  contract  and 
there  is  a  mistake  as  to  the  existence  or  identity  of  the  subject-matter,  there 
is  no  contract,  because  of  the  want  of  the  mutual  assent  necessary  to  create 
one ;  so  that  in  the  case  of  the  sale  of  pei-sonal  property,  if  there  is  such  mis- 
take, and  the  thing  delivered  is  not  the  thing  sold,  the  purchaser  may  refuse 
to  receive  it,  or  if  he  receives  it,  may  upon  discovery  of  the  mistake  return  it 
and  recover  back  the  price  he  has  paid.  But  to  produce  this  result  the  mis- 
take must  be  one  which  affects  the  existence  or  identity  of  the  thing  sold." 
And  the  doctrine  was  held  inapplicable  to  the  case  of  mistake  as  to  the  sol- 
vency of  the  maker  of  a  note  sold. 

The  most  singular  case  in  the  American  books  on  this  subject  is  Wood  v. 
Boynton,  64  Wisconsin,  265;  54  Am.  Rep.  010,  holding  that  where  one  sold 
and  another  bought  a  rough  diamond  worth  ^700  for  one  dollar,  the  stone 
being  open  to  the  inspection  of  both,  and  both  being  ignorant  of  its  real  value, 
and  supposing  the  price  a  fair  one,  tha  sale  cannot  be  rescinded.  The  Court 
said :  "  There  is  no  pretence  of  any  mistake  as  to  the  identity  of  the  thing 
sold,"  and  they  held  that  the  great  inadequacy  of  price  was  no  evidence  of 
fraud.  The  action  was  to  recover  the  stone.  The  Court  remarked  that 
whether  the  inadequacy  of  price  "  would  have  any  influence  in  an  action  in 
equity  to  avoid  the  sale,  we  need  not  consider."  The  reporter  in  the  note,  54 
Am.  Rep.  614,  says :  "This  case  seems  nearly  if  not  quite  unique."  A  very 
plausible  argument  might  be  made  on  the  question  of  identity,  to  the  effect 
that  a  diamond  is  not  the  same  thing  as  a  pebble  or  a  bit  of  glass.  In  Sher- 
wood  V.  Walker,  supra,  the  Court  said :  "  The  parties  would  not  have  made 
the  contract  of  sale  except  upon  the  understanding  and  belief  that  she  was 
incapable  of  breeding  and  of  no  use  as  a  cow.  It  is  true  that  she  is  now  the 
identical  animal  that  they  thought  her  to  be  when  the  contract  was  made ; 
there  is  no  mistake  as  to  the  identity  of  the  creature.  Yet  the  mistake  was 
not  of  the  mere  quality  of  the  animal.  A  barren  cow  is  substantially  a  dif- 
ferent thing  than  a  breeding  one.  There  is  as  much  difference  between  them 
for  all  purposes  of  use  as  is  between  an  ox  and  a  cow  that  is  capable  of  breed- 
ing and  giving  milk.  If  the  mutual  mistake  had  simply  related  to  the  fact 
whether  she  was  with  calf  or  not  for  one  season,  then  it  might  have  been  a 
good  sale ;  but  the  mistake  affected  the  charactsr  of  the  animal  for  all  time, 
and  for  her  present  and  ultimate  use.  She  was  not  in  fact  the  animal,  or  the 
kind  of  animal  the  defendant  intended  to  sell  or  the  plaintiff  to  buy.  She 
was  not  a  barren  cow ;  and  if  this  fact  had  been  known  there  would  have 
been  no  contract.  The  mistake  affected  the  substance  of  the  whole  consid- 
eration; and  it  must  be  considered  that  there  was  no  contract  to  sell,  or  sale 
of,  the  cow  as  she  actually  was.  The  thing  sold  and  bought  had  in  fact  no 
existence.  She  was  sold  as  a  beef  creature  would  be  sold ;  she  is  in  fact  a 
breeding  cow  and  a  valuable  one."  This  reasoning  seems  quite  applicable  to 
the  diamond  case. 
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No  19.  — THOROUGHGOOD'S  CASK 
(c.  P.  1582.) 

No.  20.  — COUTURIER  v.  HASTIE. 
(1856.) 

No.  21.  —  CUNDY  V.  LINDSAY. 

(Appeal  from  Lindsay  v.  Cundy.) 

(H.  L.  1878.) 

RULE. 

Where  a  person  is  induced  to  sign  what  purports  to  be 
a  contract  through  a  mistake  or  fraud  going  to  the  essence 
of  the  consent,  there  is  no  contract  to  bind  him. 

And  so  if  A.  has  been  fraudulently  induced  to  make 
what  purports  to  be  a  contract  with  B.  under  the  belief 
that  he  is  contracting  with  C,  there  is  no  valid  contract.. 

Thorongligood*8  Case. 

2  Co.  Rep.  9  a,  9  b. 

Contract  (apparent),  —  Signature  induced  by  Fraud. 

[9  a]  In  trespass  quare  clausuni  fregit^  the  defendant  pleaded  a  release  from 
the  plaintiff  to  J.  S.,  and  justified  as  servant  to  the  feoffee  of  J.  S. ;  the 
plaintiff  replied  that  he  was  a  layman,  not  lettered,  and  that  at  the  time  of 
the  release  made,  divers  arrearages  of  an  annuity  were  due  to  him ;  and  that 
one  J.  W.  took  the  deed,  v\?hile  it  was  reading,  and  said  to  him  »' You  will 
better  understand  it  by  hearing  than  by  reading,"  and  taking  it  in  his  hand 
said  "  It  is  but  a  release  of  the  arrearages ; "  and  he  said,  **  If  it  be  so,  I  am 
contented ; "  held,  1st,  That  a  deed  executed  by  an  illiterate  person  does  not 
bind  him,  if  read  falsely  either  by  the  grantee  or  a  stranger ;  2ndly,  That  an 
illiterate  man  need  not  execute  a  deed  before  it  be  read  to  him  in  a  language 
which  he  understands ;  but  if  the  party  executes  without  desiring  it  to  be 
read,  the  deed  is  binding;  3rdly,  That  if  an  illiterate  man  execute  a  deed 
which  is  falsely  read,  or  the  sense  declared  differently  from  the  truth,  it  does 
not  bind  him ;  and  that  though  it  be  by  a  friend  of  his,  unleas  there  be  covin. 

Thoroughgood  brought  an  action  of  trespass  for  breaking  of  his 
close  against  Cole  defendant,  who  pleaded,  that  long  time  before 
the  trespass,   the  plaintiff  released  to  one  William   Chicken   all 
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demands  whatsoever,  &c.  whose  estate  in  the  land  the  defendant 
hath,  and  justified  the  trespass,  &c.  The  plaintiff  said,  that  he 
was  a  layman,  not  lettered,  and  that  at  the  time  of  the  said  release 
made,  divers  arrearages  of  an  annuity  were  due  to  him  by  the  said 
William  Chicken,  and  that  the  said  writing  of  release  was  read  and 
declared  to  him  as  a  writing  of  acquittance  for  those  arrearages 
only ;  and  that  he  (giving  credit  thereunto)  did  seal  and  deliver 
the  same  to  the  said  William  Chicken,  and  so,  not  his  deed ; 
upon  which  issue  was  joined ;  and  the  jury  found  a  special  verdict 
to  this  effect ;  that  is  to  say,  that  the  plaintiff  was  a  layman,  not 
lettered,  and  that  divers  arrearages  of  the  said  annuity  were  be- 
hind, and  that  the  writing  was  never  read  to  him ;  but  after  that 
one  Thomas  Ward  had  begun  to  read  it  to  the  plaintiff,  and  before 
he  had  read  a  line  of  the  writing,  one  John  Ward  took  the  writing 
out  of  his  hands,  saying  to  the  plaintiff,  "  Goodman  Thoroughgood, 
you  are  a  man  unlearned,  and  I  will  declare  it  unto  you,  and  make 
you  understand  it  better  than  you  can  by  hearing  of  it  read  :  '*  and 
then  said  further  to  him, "  Goodman  Thoroughgood,  the  effect  of  it 
is  this,  that  you  do  release  to  William  Chicken  all  the  arrearages 
of  rent  that  he  doth  owe  you,  and  no  otherwise,  and  then  you  shall 
have  your  land  again : "  to  which  the  plaintiff  said,  "  If  it  be  no 
otherwise,  I  am  content;"  and  tliereupon  the  plaintiff,  giving 
credit  to  the  said  John  Ward,  delivered  the  said  release  to  the 
said  William  Chicken ;  and  whether  this,  upon  the  whole 
*  matter,  be  the  plaintiff's  deed,  the  jury  refer  to  the  Court,  [*  9  J] 
&c.  And  it  was  adjudged,  that  it  was  not  the  plaintiff's 
deed;  and  in  this  case  three  points  were  resolved:  first,  that 
although  the  party  to  whom  the  writing  is  made,  or  other  by  his 
procurement,  doth  not  read  the  writing,  but  a  stranger  of  his  own 
head  read  it  in  other  words  than  in  truth  it  is,  yet  it  shall  not 
bind  the  party  who  delivereth  it ;  for  it  is  not  material  who  read- 
eth  the  writing,  so  as  he  who  maketh  it  be  a  layman,  and  being 
not  lettered,  be  (without  any  covin  in  himself)  deceived ;  and  that 
is  proved  by  the  usual  form  of  pleading  in  such  case,  that  is  to  say, 
that  he  was  a  layman,  and  not  learned,  and  that  the  deed  was  read 
to  him  in  other  words,  &c.  generally,  without  showing  by  whom  it 
was  read.  And  if  a  stranger  menace  A.  to  make  a  deed  to  B.,  A. 
shall  avoid  the  deed  which  he  made  by  such  threats,  as  well  as  if 
B.  himself  had  threatened  him,  as  it  is  adjudged  45  E.  III.  6,  a. 
Vide  39  H.  VI.  36,  a. 
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Secondly,  that  such  layman,  not  learned,  is  not  bound  to  deliver 
the  deed,  if  there  be  not  one  present  which  can  read  the  deed  unto 
him,  in  such  language  that  he  who  should  make  the  deed  may 
understand  it;  and  that  is  the  reason,  that  if  it  be  read  to  him  in 
other  words  than  are  contained  in  the  writing,  it  shall  not  bind 
the  party  who  delivereth  it,  for  it  is  at  the  peril  of  the  party  to 
whom  the  writing  is  made,  that  the  true  effect  and  purport  of  the 
writing  be  declared,  if  it  be  required ;  but  if  the  party  who  should 
deliver  the  deed  doth  not  require  it,  he  shall  be  bound  by  the 
deed,  although  it  be  penned  against  his  meaning. 

Thirdly,  although  the  writing  be  not  read  to  the  party,  yet  if  the 
effect  be  declared  to  him  in  other  form  than  is  contained  in  the 
writing,  and  upon  that  he  deliver  it,  he  shall  avoid  the  deed ;  for 
it  is  all  one  in  law  to  read  it  in  other  words,  and  to  declare  the 
effect  thereof  in  other  manner  than  is  contained  in  the  writing;  if 
the  party  who  maketh  the  writing  (being  not  learned)  desire  one 
to  read  the  writing  to  him,  and  he  read  it,  or  declare  the  effect 
thereof  to  him  in  other  manner  than  the  writing  doth  purport,  it 
(unless  there  be  covin  betwixt  them)  shall  not  bind  him. 

Couturier  and  Others,  Plaintiffs  in  Error  y.  Hastie  and  Another, 
Defendants  in  Error. 

6  H.  L.  Cas.  673-682  (b.  c.  25  L.  J.  Ex.  253 ;  2  Jur.  N,  S.  1241). 

Contract.  —  Mistake  going  to  the  Essence  of  the  Contract. 

[673]  A  cargo  of  corn  was  shipped  by  A,  at  Salonica,  in  February,  1848,  for 
delivery  in  London.  On  the  15th  of  May  it  was  sold  by  H.  a  factor, 
who  made  the  sale  on  a  del  credere  commission.  The  contract  described  the 
corn  as  **  of  average  quality  when  shipped,"  and  the  sale  was  made  at  "27«. 
per  quarter  free  on  board,  and  including  freight  and  insurance  to  a  safe  port 
in  the  United  Kingdom,  payment  at,  &c.,  upon  handing  shipping  documents." 
In  fact  the  com  had,  a  short  time  before  the  date  of  the  contract,  been  sold 
at  Tunis,  in  consequence  of  getting  so  heated  in  the  early  part  of  the  voyage 
as  to  render  its  being  brought  to  England  impossible.  The  contract  in  Eng- 
land was  entered  into  in  ignorance  of  this  fact.  When  the  English  pur- 
chaser discovered  it,  he  repudiated  the  contract :  In  an  action  for  the  price 
brought  against  the  factor :  Held,  that  the  contract  contemplated  that  there 
was  an  existing  something  to  be  sold  and  bought  and  capable  of  transfer, 
which  not  being  the  case  at  the  time  of  the  sale  by  the  factor,  he  was  not 
liable. 

The  plaintiflfs  were  merchants  at  Smyrna ;  the  defendants  were 
com  factors  in  London ;  and  this  action  was  brought  to  recover 
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from  them  the  price  of  a  cargo  of  *  Indian  corn  which  [*674] 
had  been  shipped  at  Salonica,  on  board  a  vessel  char- 
tered by  the  plaintiffs  for  a  voyage  to  England,  and  had  been 
sold  in  London  by  the  defendants  in  error,  upon  a  del  credere  com- 
mission. The  purchaser,  under  the  circumstances  hereafter  stated, 
had  repudiated  the  contract. 

In  January,  1848,  the  plaintiffs  chartered  a  vessel  at  Salonica,  to 
bring  a  cargo  of  1180  quarters  of  corn  to  England.  On  the  8th  of 
February  a  policy  of  insurance  was  effected  on  "corn  warranted 
free  from  average,  unless  general,  or  the  ship  be  stranded."  On  the 
22nd  of  that  month  the  master  signed  a  bill  of  lading,  making  the 
corn  deliverable  to  the  plaintiffs,  or  their  assigns,  **  he  or  they  pay- 
ing freight,  as  per  charter-party,  with  primage  and  average  accus- 
tomed." On  the  23rd  February,  the  ship  sailed  on  the  home- 
ward voyage.  On  the  1st  May,  1848,  Messrs.  Bernouilli,  the 
London  agents  of  the  plaintiffs,  and  the  persons  to  whom  the  bill 
of  lading  had  been  indorsed,  employed  the  defendants  to  sell  the 
cargo,  and  sent  them  the  bill  of  lading,  the  charter-party,  and  the 
policy  of  insurance,  asking  and  receiving  thereon  an  advance  of 
£600. 

On  the  15th  May  the  defendants  sold  the  cargo  to  A.  B.  Cal- 
lander, who  signed  a  bought  note,  in  the  following  terms :  "  Bought 
of  Hastie  &  Hutchinson,  a  cargo  of  about  1180  (say  eleven  hun- 
dred and  eighty)  quarters  of  Salonica  Indian  com,  of  fair  average 
quality  when  shipped  per  the  ICezia  Page,  Captain  Page,  from 
Salonica  ;  bill  of  lading  dated  twenty-second  February,  at  27«.  (say 
twenty-seven  shillings)  per  quarter,  free  on  board,  and  including 
freight  and  insurance,  to  a  safe  port  in  the  United  Kingdom,  the 
vessel  calling  at  Cork  or  Falmouth  for  orders ;  measure  to  be  cal- 
culated as  customary ;  paj  ment  at  two  months  from  this 
date,  or  in  cash,  less  discount,  at  the  rate  *  of  five  per  cent  [*  675] 
per  annum  for  the  unexpired  time,  upon  handing  shipping 
documents." 

In  the  early  part  of  the  homeward  voyage,  tlie  cargo  became  so 
heated  that  the  vessel  was  obliged  to  put  into  Tunis,  where,  after 
a  survey  and  other  proceedings,  regularly  and  bond  fide  taken,  the 
cargo  was,  on  the  22nd  April,  unloaded  and  sold.  It  did  not  ap- 
pear that  either  party  knew  of  these  circumstances  at  the  time  of 
the  sale.  The  contract  having  been  made  on  the  15th  of  May, 
Mr.  Callender,  on  the  23rd  of  May,  wrote  to  Hastie  and  Hutchin- 
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son :  "  I  repudiate  the  contract  of  the  cargo  of  Indian  corn,  per 
the  Kezia  Page,  on  the  ground  that  the  cargo  did  not  exist  at  the 
date  of  the  contract,  it  appearing  that  the  news  of  the  condemna- 
tion and  sale  of  this  cargo  at  Tunis,  on  the  22nd  April,  was  pub- 
lished at  Lloyd's  and  other  papers,  on  the  12th  instant,  being  three 
to  four  days  prior  to  its  being  oflfered  for  sale  to  me." 

The  plaintiffs  afterwards  brought  this  action.  The  declaration 
was  in  the  usual  form.  The  defendants  pleaded  several  pleas,  of 
which  the  first  four  are  not  now  material  to  be  considered.  The 
fifth  plea  was  that  before  the  sale  to  Callender,  and  whilst  the 
vessel  was  on  the  voyage,  the  plaintiffs  sold  and  delivered  the  com 
to  other  persons,  and  that  since  such  sale  the  plaintiffs  never  had 
any  property  in  the  corn  or  any  right  to  sell  or  dispose  thereof, 
and  that  Callander  on  that  account  repudiated  the  sale,  and  re- 
fused to  perform  his  contract,  or  to  pay  the  price  of  the  corn. 
Sixthly,  that  before  the  defendants  were  employed  by  the  plain- 
tiffs, the  corn  had  become  heated  and  greatly  damaged  in  the 
vessel,  and  had  been  unloaded  by  reason  thereof,  and  sold  and 
disposed  of  by  the  captain  of  the  said  vessel  on  account  of  tlie 
plaintiffs  at  Tunis,  and  that  Callender^  for  that  reason,  repudiated 

the  sale,  &c. 
[*  676]      *  The  cause  was  tried  before  Mr.  Baron  Martin,  when 

his  Lordship  ruled,  that  the  contract  imported  that  at 
the  time  of  the  sale  the  com  was  in  existence  as  such,  and  cap- 
able of  delivery,  and  that  as  it  had  been  sold  and  delivered  by 
the  captain  before  this  contract  was  made,  the  plaintiffs  could 
not  recover  in  the  action.  He  therefore  directed  a  verdict  for  the 
defendants.  The  case  was  afterwards  argued  in  the  Court  of 
Exchequer  before  the  Lord  Chief  Baron,  Mr.  Baron  Parke,  and 
Mr.  Baron  Alderson,  when  the  learned  Judges  differed  in  opinion, 
and  a  rule  was  drawn  up  directing  that  the  verdict  found  for  the 
defendants  should  be  set  aside  on  all  the  pleas  except  the  sixth, 
and  that  on  that  plea  judgment  should  be  entered  for  the  plaintiffs, 
non  obstante  veredicto.  That  the  defendants  should  be  at  liberty 
to  treat  the  decision  of  the  Court  as  the  ruling  at  nisi  prius,  and 
to  put  it  on  the  record  and  bring  a  bill  of  exceptions.  8  Exch.  40. 
This  was  done,  and  the  Lord  Chief  Baron  sealed  the  bill  of  ex- 
ceptions, adding,  however,  a  memorandum  to  the  effect  that  he 
did  so  as  the  ruling  of  the  Court,  but  that  his  own  opinion  was  in 
opposition  to  such  ruling. 
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The  case  was  argued  on  the  bill  of  exceptions  in  the  the  Ex- 
chequer Chamber,  before  Justices  Coleridge,  Maule,  Cresswell, 
WiGHTMAN,  Williams,  Talfourd,  and  Crompton,  who  were  unani- 
mously of  opinion  that  the  judgment  of  the  Court  of  Exchequer 
ought  to  be  reversed.  9  Exch.  102.  The  present  writ  of  error 
was  then  brought. 

The  Judges  were  summoned,  and  Mr.  Baron  Alderson,  Mr. 
Justice  WiGHTMAN,  Mr.  Justice  Cresswell,  Mr.  Justice  Erle,  Mr. 
Justice  Williams,  Mr.  Baron  Martin,  Mr.  Justice  Crompton, 
Mr.  Justice  Willes,  and  Mr.  Baron  Bramwell,  attended. 

*  Sir  F.  Thesiger  and  Mr.  James  Wilde  for  the  plaintiffs  [*  677] 
in  error. 

The  purchase  here  was  not  of  the  cargo  absolutely  as  a  thing 
assumed  to  be  in  existence,  but  merely  of  the  benefit  of  the  ex- 
pectation of  its  arrival,  and  of  the  securities  against  the  contin- 
gency of  its  loss.  The  purchaser  bought  in  fact  the  shipping 
documents,  the  rights  and  interests  of  the  vendor.  A  contract  of 
such  a  kind  is  valid.  Paine  v.  Meller,  6  Ves.  349 ;  5  R  R  327 ; 
Ca88  V.  Budele,  2  Vern.  280.  The  languag3  of  the  contract  implies 
all  this.  The  representation  that  the  corn  was  shipped  free  on 
board  at  Salonica,  means  that  the  cargo  was  the  property  of,  and 
at  the  risk  of  the  shipper.  Cowasjee  v.  Thompson^  5  Moo.  R  C.  165. 
The  Court  of  Exchequer  proceeded  on  the  words  of  this  contract 
and  gave  the  correct  meaning  to  them.  Mr.  Baron  Parke  said, 
(8  Exch.  54;  22  L.  J.  Ex.  103) :  "There  is  an  express  engagement 
that  the  cargo  was  of  average  quality  when  shipped,  so  that  it 
is  clear  that  the  purchaser  was  to  run  the  risk  of  all  subsequent 
deterioration  by  sea  damage  or  otherwise,  for  which  he  w«is  to  be 
indemnified  by  having  the  cargo  fully  insured ;  for  the  275.  per 
quarter  was  to  cover  not  merely  the  price,  but  all  expenses  of 
shipment,  freight,  and  insurance."  In  a  contract  for  the  sale  of 
goods  afloat,  there  are  two  periods  which  are  important,  to  be  re- 
garded, the  time  of  sale  and  the  time  of  arrival.  If  at  the  time  of 
the  sale  there  is  anything  on  which  the  contract  can  attach  it  is 
valid,  and  the  vendee  bound.  Barr  v.  Gibson,  3  M.  &  W.  390  ;  7 
L  J.  (N.  S.)  Ex.  124.  The  goods  are  either  shipped,  as  here,  "  free 
on  board,"  when  it  is  clear  that  they  are  thenceforward  at  the 
risk  of  the  vendee,  or  they  are  shipped  "  to  arrive,"  which  saves 
the  vendee  from  all  risk  till  they  are  safely  brought  to  port, 
Johnson  V.  Macdonald,  9  M.  &  W.  600,  12  L  J.  Ex.  99.     The 
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[*  678]  intention  *  of  the  parties  is  understood  to  be  declared  by 
different  terms  of  expression,  and  the  judgment  of  the 
Exchequer  Chamber  here  really  violates  that  intention.  The  case 
of  Strickland  v.  Turner,  7  Exch.  208,  which  was  referred  to  by  the 
Lord  Chief  Baron  Pollock  (8  Exch.  49),  is  not  in  point,  for  there 
the  annuity,  which  was  the  subject  of  the  sale,  had  actually  ceased 
to  exist  when  the  sale  took  place ;  there  was  nothing  whatever  on 
which  the  contract  could  attach ;  and  the  principles  therefore  on 
which  all  contracts  of  sale  must  proceed,  as  explained  and  illus- 
trated by  Pothier,^  whose  definitions  of  a  sale  are  literally  adopted 
by  Mr.  Chancellor  Kent,  2  Kent's  Com.  468,  applied  there,  but 
they  do  not  apply  here,  for  here  the  parties  were  dealing  with  an 
expectation,  namely,  the  expectation  of  the  arrival  of  the  cargo. 
As  Lord  Chief  Baron  Eic hards  said  in  Hitchcock  v.  Giddings,  4 
Price,  135,  **  If  a  man  will  make  a  purchase  of  a  chance,  he  must 
abide  by  the  consequences."  Here,  however,  the  chance  was  only 
that  of  the  arrival  of  the  cargo,  and  that  chance  was  covered  by 
the  policy,  for  the  cargo  itself,  as  stated  in  the  contract,  had  been 
actually  shipped.  Had  the  cargo  been  damaged  at  the  time  of 
this  contract,  the  loss  thereby  arising  must  have  been  borne  by  the 
purchaser.  Suppose  the  com  had  been  landed  at  Tunis, 
[*  679]  and  had  remained  in  the  warehouse  there,  *  it  would  have 
ceased  to  be  a  cargo  in  the  strict  and  literal  meaning  of 
the  word,  but  the  purchaser  would  still  have  been  bound  by  his 

contract. 

The  Court  of  Exchequer  Chamber,  admitting  that  the  vendee 
might  have  recovered  an  average  loss  under  the  policy  on  this 
cargo,  said  that  he  could  not  have  recovered  if  a  total  loss  had 
occurred,  and  referred  to  an  admission  to  that  effect  supposed  to 
have  been  made  by  the  present  Baron  Martin  when  arguing 
Sutherland  v.  Pratt,  11  M.  &  W.  296,  That  admission  does  not 
mean  what  is  thus  supposed ;  and  after  the  case  of  Sonx  v.  Sal- 

1  Pothier,  Contrat  de  Vente,  pt.  1,8  2  sommes,  Tun  et  Tantre,  que  cette  maison 

art.   1.    *'  II  faut  en  premier  lieu,  nne  a  ^t4  incendi^e  pour  le  total,  ou  pour  la 

chose  qui  soit  vendue,  et  qui  fause  Tohjet  plus  grande  partie,  ce  contrat  sera  uul, 

du  contrat.    Si  done,  ignorant  que  mon  parceque  la  maison  qui  en  faisoit  Tobjet 

cheval  est  mort,  je  le  vendii  k  quelqn'un,  n^existoit  pas  ;  la  place  et  ce  qui  restoit 

il  n'y  aura  pas  un  contrat  de  rente,  faute  de  cette  maison.  u'etoient   pas  tant   la 

d*une  chose  qui  en  soit  I'objet.    Par  la  chose  qui  faisoit  Vohjet  de  notre  contrat, 

mfime  raison,  si,  me  trouvant  avec  vous  k  que  des  restes  de  ces  choses.    L.  67,  ff. 

Paris,  jft  vous  vends  nne  maison  quej'ai  de  Contr.  Empt." 
k    Orleans,    dana    Tignorauce   oil    nous 
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vadoT,  3  Bing.  N.  C.  266;  7  L  J.  Ex.  328,  No.  6  of  "Abandon- 
ment/* 1  R.  C.  46,  where  there  was  a  total  loss,  and  the  plaintiflf 
recovered  on  the  policy,  it  is  difficult  to  understand  how  such  an 
opinion  could  be  entertained.  A  technical  objection  arising  on 
the  form  of  the  policy  would  not  affect  this  question.  The  pur- 
chaser's right  on  this  policy  would  have  been  complete.  1  Phijlips, 
Insur.  438 ;  1  Marshall,  lusur.  333,  and  March  v.  Pit/ott,  5 
Burr.  2802. 

By  what  has  happened  here,  the  purchaser  has  been  saved  the 
payment  of  freight.  Vlierboom  v.  Chapman,  13  M.  &  W.  230, 13  L. 
J.  Ex.  384,  and  Oivens  v.  Dunbar,  12  Ir.  L.  R.  304,  shows  that  he 
would  have  been  bound  to  accept  the  cargo.  The  contract  here 
was,  that  the  cargo  was  shipped  "  free  on  board."  To  that  extent 
the  vendor  was  bound,  but  he  was  not  bound  by  any  farther  emd 
implied  warranty.     Dickson  v.  Zirzinia,  10  C.  B.  602. 

Mr.  Butt  and  Mr.  Bovill  for  the  defendants  in  error  were  not 
called  on. 

The  Lord  Chancellor  (Lord  Cranworth). 

My  Lords,  this  case  has  been  very  fully  and  ably  argued  on  the 
part  of  the  plaintiffs  in  error,  but  I  understand  from  an  in- 
timation which  I  have  received,  that  all  *  the  learned  [*  680] 
Judges  who  are  present,  including  the  learned  Judge  who 
was  of  a  different  opinion  in  the  Court  of  Exchequer,  before  the 
case  came  to  the  Exchequer  Chamber,  are  of  opinion  that  the  judg- 
ment of  the  Court  of  Exchequer  Chamber  sought  to  be  reversed 
by  this  writ  of  error  was  a  correct  judgment,  and  they  come  to 
that  opinion  without  the  necessity  of  hearing  the  counsel  for  the 
defendants  in  error.  If  I  am  correct  in  this  belief,  I  will  not 
trouble  the  learned  counsel  for  the  defendants  in  error  to  address 
your  Lordships,  because  I  confess,  though  I  should  endeavour  to 
keep  my  mind  suspended  till  the  case  had  been  fully  argued,  that 
my  strong  impression  in  the  course  of  the  argument  has  been,  that 
the  judgment  of  the  Court  of  Exchequer  Chamber  is  right.  I 
should  therefore  simply  propose  to  ask  the  learned  Judges,  whether 
they  agree  in  thinking  that  that  judgment  was  right. 

[The  Judges  consulted  together  for  a  few  minutes,  at  the  end 
of  which  time] 

Mr.  Baron  Aldeeson  said,  —  My  Lords,  Her  Majesty's  Judges 
are  unanimously  of  opinion  that  the  judgment  of  the  Exchequer 
Chamber  was  right,  and  that  the  judgment    of   the    Court   of 
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Exchequer  was  wrong  ;  and  I  am  also  of  that  opinion  myself  now, 
having  been  one  of  the  Judges  before  whom  the  case  came  to  be 
heard  in  the  Court  of  Exchequer. 

The  Lord  Chancellor.  —  My  Lords,  that  being  so,  I  have  no 
hesitation  in  advising  your  Lordships,  and  at  once  moving  that 
the  judgment  of  the  Court  below  should  be  affirmed.  It  is  hardly 
necessary,  and  it  has  not  ordinarily  been  usual  for  your  Lordships 
to  go  much  into  the  merits  of  a  judgment  which  is  thus  unani- 
mously affirmed  by  the  Judges  who  are  called  in  to  consider  it, 

and  to  assist  the  House  in  forming  its  judgment.  But  I 
[*  681]  may  state  shortly  *  that  the  whole  question  turns  upon 

the  construction  of  the  contract  which  was  entered  into 
between  the  parties.  I  do  not  mean  to  deny  that  many  plausible 
and  ingenious  arguments  have  been  pressed  by  both  the  learned 
counsel  who  have  addressed  your  Lordships  showing  that  there 
might  have  been  a  meaning  attached  to  that  contract  different 
from  that  which  the  words  themselves  impart.  If  this  had  de- 
pended not  merely  upon  the  construction  of  the  contract  but  upon 
evidence,  which,  if  I  recollect  rightly,  was  rejected  at  the  trial,  of 
what  mercantile  usage  had  been,  I  should  not  have  been  prepared 
to  say  that  a  long-continued  mercantile  usage  interpreting  such 
contracts  might  not  have  been  sufficient  to  warrant,  or  even  to 
compel  your  Lordships  to  adopt  a  different  construction.  But,  in 
the  absence  of  any  such  evidence,  looking  to  the  contract  itself 
alone,  it  appears  to  me  clearly  that  what  the  parties  contemplated, 
those  who  bought  and  those  who  sold,  was  that  there  was  an  exist- 
ing something  to  be  sold  and  bought,  and  if  sold  and  bought,  then 
the  benefit  of  insurance  should  go  with  it.  I  do  not  feel  pressed 
by  the  latter  argument,  which  has  been  brought  forward  very  ably 
by  Mr.  Wilde,  derived  from  the  subject  of  insurance.  I  think  the 
full  benefit  of  the  insurance  was  meant  to  go  as  well  to  losses  and 
damage  that  occurred  previously  to  the  15th  of  May,  as  to  losses 
and  damage  that  occurred  subsequently,  always  assuming  that 
something  passed  by  the  contract  of  the  15th  of  May.  If  the 
contract  of  the  15th  of  May  had  been  an  operating  contract,  and 
there  had  been  a  valid  sale  of  a  cargo  at  the  time  existing,  I  think 
the  purchaser  would  have  had  the  benefit  of  insurance  in  respect 
of  all  damage  previously  occurring.  The  contract  plainly  imports 
that  there  was  something  which  was  to  be  sold  at  the  time  of  the 
contract,  and  something  to  be  purchased.     No  such  thing  existed. 
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I  *  think  the  Court  of  Exchequer  Chamber  has  come  to  [*  682] 
the  only  reasonable  conclusion  upon  it,  and  consequently 
that  there  must  be  judgment  given  by  your  Lordships  for  the 
defendants  in  error. 

Judgment  for  the  defendants  in  error,  with  costs. 
Lords'  Journals,  27  June,  1856. 


Cnndy  and  Bevington,  Appellants  y.  Lindsay  and  others,  Bespondents. 

3  App.  Cas.  459-472  (s.  c.  47  L.  J.  Q.  B.  481  ;  38  L.  T.  573 ;  26  W.  R.  406). 

Contract.  —  Fraud.  [459] 

The  purchaser  of  a  chattel  takes  it,  as  a  general  rule,  subject  to  what  may 
turn  out  to  be  informahties  in  the  title. 

By  a  purchase  in  market  overt  the  title  obtained  is  good  against  all  the 
world. 

If  not  so  purchased,  though  purchased  hondfidty  the  title  obtained  may 
not  be  good  against  the  real  owner. 

Where  the  original  owner  has  parted  with  the  chattel  to  A.  upon  a  de  facto 
contract,  though  there  may  be  circumstances  which  enable  that  owner  to  set 
aside  that  contract,  the  bondjide  purchaser  from  A.  will  obtain  an  indefeasi- 
ble title. 

The  question,  therefore,  in  many  such  cases  will  be,  was  there  a  contract 
between  the  original  owner  and  the  intermediate  person. 

L.  was  a  manufacturer  in  Ireland ;  Alfred  Blenkarn,  who  occupied  a  room 
in  a  house  looking  into  Wood  Street,  Cheapside,  wrote  to  L.,  proposing  a  con- 
siderable purchase  of  L.'s  goods,  and  in  his  letter  used  this  address  —  *^  S7, 
Wood  Street,  Cheapside,"  and  signed  the  letters  (without  any  initial  for  a 
Christian  name)  with  a  name  so  written  that  it  appeared  to  be  "  Blenkiron 
&  Co."  There  was  a  respectable  firm  of  that  name,  "  W.  Blenkiron  &  Co.," 
carrying  on  business  at  123,  Wood  Street.  L.  sent  letters,  and  afterwards 
supplied  goods,  the  letters,  the  goods,  and  the  invoices  accompanying  the 
goods,  being  all  addressed  to  "Messrs.  Blenkiron  &  Co.,  37,  Wood  Street." 
The  goods  were  received  by  Blenkarn  at  that  place,  and  disposed  of  to  the 
defendants,  who  were  entirely  ignorant  of  the  fraud :  — 

Heldy  that  no  contract  was  made  with  Blenkarn,  that  even  a  temporary 
property  in  the  goods  never  passed  to  him,  so  that  he  never  had  a  possessory 
title  which  he  could  transfer  to  the  defendants,  who  were  consequently  liable 
to  the  plaintifEs  for  the  value  of  the  goods. 

Appeal  from  a  decision  of  the  Court  of  Appeal,  which  had 
reversed  a  previous  decision  of  the  Queen's  Bench. 

In  1873,  one  Alfred  Blenkarn  hired  a  room  at  a  corner  house 
in  Wood  Street,  CHieapside,  —  it  had  two  side  windows  opening 
into  Wood  Street,  but  though  the  entrance  was  from  Little  Love 
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Lane  it  was  by  him  constantly  described  as  37,  Wood  Street, 
Cheapside.  His  agreement  for  this  room  was  signed 
[*  460]  "  Alfred  Blenkam.  **  The  *  now  respondents,  Messrs. 
Lindsay  &  Co.,  were  linen  manufacturers,  carrying  on 
business  at  Belfast  In  the  latter  part  of  1873,  Blenkam  wrote 
to  the  plaintiffs  on  the  subject  of  a  purchase  from  them  of  goods 
of  their  manufacture,  —  chiefly  cambric  handkerchiefs.  His  let- 
ters were  written  as  from  "  37,  Wood  Street,  Cheapside,*  where 
he  pretended  to  have  a  warehouse,  but  in  fact  occupied  only  a 
room  on  the  top  floor,  and  that  room,  though  looking  into  Wood 
Street  on  one  side,  could  only  be  reached  from  the  entrance  in 
5,  Little  Love  Lane.  The  name  signed  to  these  letters  was 
always  signed  without  any  initial  as  representing  a  Christian 
name,  and  was,  besides,  so  written  as  to  appear  "  Blenkiron  & 
Co.*  There  was  a  highly  respectable  firm  of  W.  Blenkiron 
&  Son,  carrying  on  business  in  Wood  Street,  —  but  at  number 
123,  Wood  Street,  and  not  at  37.  Messrs.  Lindsay,  who  knew 
the  respectability  of  Blenkiron  &  Son,  though  not  the  number  of 
the  house  where  they  carried  on  business,  answered  the  letters, 
and  sent  the  goods  addressed  to  "  Messrs.  Blenkiron  &  Co. ,  37, 
Wood  Street,  Cheapside,  *  where  they  were  taken  in  at  once.  The 
invoices  sent  with  the  goods  were  always  addressed  in  the  same 
way.  Blenkam  sold  the  goods,  thus  fraudulently  obtained  from 
Messrs.  Lindsay,  to  different  persons,  and  among  th^  rest  he  sold 
250  dozen  of  cambric  handkerchiefs  to  the  Messrs.  Cundy,  who 
were  hon^  fide  purchasers,  and  who  resold  them  in  the  ordinary 
way  of  their  trade.  Payment  not  being  made,  an  action  was 
commenced  in  the  Mayor's  Court  of  London  by  Messrs.  Lindsay, 
the  junior  partner  of  which  firm,  Mr.  Thompson,  made  the  ordi- 
nary affidavit  of  debt,  as  against  Alfred  Blenkam,  and  therein 
named  Alfred  Blenkarn  as  the  debtor.  Blenkarn's  fraud  was 
soon  discovered,  and  he  was  prosecuted  at  the  Central  Criminal 
Court,  and  convicted  and  sentenced.  Messrs.  Lindsay  then 
brought  an  action  against  Messrs.  Cundy  as  for  unlawful  con- 
version of  the  handkerchiefs.  The  cause  was  tried  before  Mr. 
Justice  Blackburn,  who  left  it  to  the  jury  to  consider  whether 
Alfred  Blenkarn,  with  a  fraudulent  intent  to  induce  the  plain- 
tiffs to  give  him  the  credit  belonging  to  the  good  character  of 
Blenkiron  &  Co.,  wrote  the  letters,  and  by  fraud  induced  the 
plaintiffs  to  send  the  goods  to  37,  Wood  Street,  —  were  they  the 
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same  goods  as  those  bought  by  the  defendants  —  and  did  the 
plaintiffs  by  the  affidavit  of  debt  intend,  as  a  matter  of 
fact,  to  adopt  Alfred  Blenkarn  as  *  their  debtor.  The  first  [*  461] 
and  second  questions  were  answered  in  the  affirmative, 
and  the  third  in  the  negative.  A  verdict  was  taken  for "  the 
defendants,  with  leave  reserved  to  move  to  enter  the  verdict  for 
the  plaintiffs.  On  motion  accordingly,  the  Court,  after  argu- 
ment, ordered  the  rule  for  entering  judgment  for  the  plaintiffs 
to  be  discharged,  and  directed  judgment  to  be  entered  for  the 
defendants.  1  Q.  B.  D.  348 ;  45  L.  J.  Q.  B.  381.  On  appeal,  this 
decision  was  reversed  and  judgment  ordered  to  be  entered  for  the 
plaintiffs,  Messrs.  Lindsay.  2  Q.  B.  D.  96 ;  46  L  J.  Q.  B.  233. 
This  appeal  was  then  brought 

The  Solicitor  General  (Sir  H.  S.  Giffard)  and  Mr.  Benjamin, 
Q.  C.  (Mr.  B.  Francis  Williams  was  with  them),  for  the 
appellants :  — 

The  question  here  is,  whether  the  property  in  the  goods  passed 
from  the  respondents  to  Blenkarn.     It  is  submitted  that  it  did.^ 

A  title  to  goods  may  be  acquired  even  where  they  are  obtained 
upon  false  pretences.  Though  it  will  not  be  an  indefeasible  title, 
and  may  be  voidable,  it  will,  as  to  third  persons  at  least,  be  good 
till  it  has  been  avoided.  It  must  in  some  sense  pass  the  property, 
for  if  it  did  not,  it  may  be  doubtful  whether  a  conviction  for 
obtaining  the  goods  could  be  sustained.  Here  it  is  clear  that 
there  was  in  the  first  instance  an  intention  on  the  part  of  the 
original  owner  that  the  property  should  pass.  [Lord  Penzance  : 
But  was  it  not  the  intention  that  it  should  pass  to  Blenkiron, 
but  not  to  Blenkarn  ?]  As  to  some  person  in  Wood  Street  the 
intention  plainly  did  exist  that  it  should  pass.  [Lord  Penzance  : 
Is  there  no  distinction  between  the  case  of  a  man  who,  being 
deceived,  enters  into  a  contract,  and  that  of  a  man  who,  being 
also  deceived,  does  not  enter  into  a  contract?]  The  latter  was 
the  case  of  Hardman  v.  Booth,  1  H.  &  C.  803 ;  32  L  J.  Ex.  105, 
so  much  relied  on  in  the  Court  below.  But  that  case  is  dis- 
tinguishable from  the  present,  for  there  the  facts  showed  distinctly 
that  the  intention  was  to  contract  with  Thomas  Gandell  &  Co. , 

1  There  bad  been,  in  the  Courta  below,  who  had  fraudulently  obtained  it.    Tliat 

a  question  aa  to  the  effect  of  the  statute  question  was  also  made  the  subject  of  argu- 

24  &  25  Vict.  c.  96,  with  regard  to  the  resti-  ment  in  this  House,  but  the  judgment  did 

tution  of  the  property  to    the    original  not  refer  to  it. 
owner  after  the  conviction  of  the  person 
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and  with  them  alone ;  and  the  firm  of  Edward  *Gandell  & 
[*462]  Todd  was  a  different  firm  and  carried  on  business  at  a 

different  place,  and  was  wholly  unknown  to  the  plain- 
tiffs, and  Edward  Gandell  having  by  fraud  got  hold  of  the  goods 
sent  to  the  warehouse  of  Thomas  Gandell,  carried  them  off  to  his 
own  place,  and  so  disposed  of  them.  Here  the  plaintiffs  them- 
selves sent  the  goods  to  the  person  who  had  corresponded  with 
them,  and  who  did  carry  on  business  at  37,  Wood  Street  The 
goods  reached  that  destination,  and  were  delivered  there  accord- 
ing to  the  address  which  the  plaintiffs  had  put  upon  them.  The 
facts  of  the  two  cases  were  unlike,  and  without  in  the  least  doubt- 
ing the  decision  in  that  case,  it  may  well  be  contended  not  to  be 
applicable  here.  Here  the  original  owner  allowed  the  goods  to 
remain  in  the  hands  of  the  person  to  whom  he  had  sent  them, 
and  while  there  they  were  sold  to  the  defendants,  who  were  bon& 
fide  purchasers  for  value.  After  that  the  vendor  could  no  longer 
follow  them  as  his  own ;  his  intention  had  been  to  transfer  them, 
and  the  transfer  was  complete.  In  no  way  whatever  could  the 
case  be  compared  to  one  in  which  money  or  a  bill  of  exchange 
was  delivered  to  a  person  for  a  particular  purpose,  and  he  used 
it  for  another,  and  so  could  give  no  title  whatever  to  a  third  per- 
son to  whom  he  passed  it  Neither  was  this  a  delivery  to  B. , 
who  stated  himself  to  be  the  agent  of  some  one  else  when  he  was 
not  so;  it  was  a  delivery  to  B.  himself.  Credit  was  therefore 
given  to  him;  it  was  given  to  Blenkam  &  Co.,  of  37,  Wood 
Street  Then  again,  in  the  first  instance  Mr.  Thompson,  one  of 
the  partners  in  Messrs,  Lindsay's  house,  made  an  affidavit  of 
debt  agfiinst  Alfred  Blenkam,  which  showed  that  the  house 
recognized  Blenkam  as  the  debtor,  and  the  transaction  as  one  of  a 
sale.  That,  though  not  conclusive  on  the  subject,  was  at  least 
strong  evidence  of  previous  intention.  It  may  be  admitted  that 
where  the  authority  to  part  with  the  property  is  limited,  and  the 
property  is  parted  with  in  disregard  of  that  limited  authority, 
the  title  to  it  would  not  pass :  Reg,  v.  Middleton,  L.  R,  2  C.  C.  R 
38 ;  42  L.  J.  M.  C.  73 ;  but  that  cannot  affect  this  case,  for  here 
the  goods  were  transmitted  by  the  owners  themselves  to  a  person 
and  a  place  described  by  themselves.  The  title  to  the  goods  was 
for  the  time  perfect  in  law,  and,  being  so,  the  transfer  to  the 

defendants  made  during  that  time,  being  made  bond  fide, 
[*463]  could  not  be  impeached:  Pease  v.  *  Gloahec,  L.  R,  1  P.O. 
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219;  35  L.  J.  P.  C.  66.  Till  the  title  of  Blenkarn  was  dis- 
affirmed  it  was  good,  and  the  property  disposed  of  in  the  mean 
time  could  not  afterward  be  followed  in  the  hands  of  a  third 
person  who  had  honestly  purchased  it 

Mr.  Wills,  Q.  C. ,  and  Mr.  FuUarton,  for  the  respondents :  — 

Where  the  circumstances  are  such  that  no  contract  has  ever 
arisen,  mere  delay  in  declaring  a  disaffirmance  cannot  affect  the 
case.  Kingsford  v.  Merry,  1  H.  &  N.  503;  26  L  J.  Ex.  83; 
Boulton  V.  JoTUiB,  2  H.  &  N.  564 ;  27  L  J.  Ex.  117 ;  see  In  Re 
Reed,  Ex  parte  Bamett,  3  Ch.  D.  123 ;  45  L.  J.  Bank.  120 ;  Hard- 
man  v.  Booth.  Here  there  w«w  no  contract  The  plaintiffs  did 
not  know  of  the  existence  of  two  firms  of  names  similar  to  each 
other  carrying  on  business  in  Wood  Street;  they  knew  only  of 
Blenkiron  &  Co. ,  and  thought  they  were  dealing  with  Blenkiron 
&  Co. ,  and  sent  their  goods  to  that  firm.  But  Blenkiron  &  Co. 
knew  nothing  whatever  of  the  matter.  There  was,  therefore,  no 
contract  with  them.  Nor  was  there  any  with  Blenkarn,  for  by 
a  fraud  in  using  the  name  of  other  persons  he  obtained  possession 
of  goods  intended  for  those  other  persons,  and  not  for  him.  There 
was,  therefore,  no  contract  with  him.  If  so,  no  moment  existed 
during  which  a  title  to  the  goods  could  be  given  to  the  defend- 
ants.    Their  conversion  of  the  goods  was  consequently  unlawful. 

The  Solicitor  General  replied. 

The  Lord  Chancellor  (Lord  Cairns)  :  — 

My  Lords,  you  have  in  this  case  to  discharge  a  duty  which  is 
always  a  disagreeable  one  for  any  Court,  namely,  to  determine  as 
between  two  parties,  both  of  whom  are  perfectly  innocent,  upon 
which  of  the  two  the  consequences  of  a  fraud  practised  upon  both 
of  them  must  fall.  My  Lords,  in  discharging  that  duty  your 
Lordships  can  do  no  more  than  apply,  rigorously,  the  settled  and 
well-known  rules  of  law.  Now,  with  regard  to  the  title  to  per- 
sonal property,  the  settled  and  well-known  rules  of  law  may,  I 
take  it,  be  thus  expressed :  by  the  law  of  our  country  the  pur- 
chaser of  a  chattel  takes  the  chattel  as  a  general  rule  sub- 
ject to  what  *  may  turn  out  to  be  certain  infirmities  in  the  [*  464] 
title.  If  he  purchases  the  chattel  in  market  overt,  he 
obtains  a  title  which  is  good  against  all  the  world ;  but  if  he  does 
not  purchase  the  chattel  in  market  overt,  and  if  it  turns  out  that 
the  chattel  has  been  found  by  the  person  who  professed  to  sell  it, 
the  purchaser  will  not  obtain  a  title  good  as  against  the  real 
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owner.  If  it  turns  out  that  the  chattel  has  been  stolen  by  the 
person  who  has  professed  to  sell  it,  the  purchaser  will  not  obtain 
a  title.  If  it  turns  out  that  the  chattel  has  come  into  the  hands 
of  the  person  who  professed  to  sell  it,  by  a  de  facto  contract,  that 
is  to  say,  a  contract  which  has  purported  to  pass  the  property  to 
him  from  the  owner  of  the  property,  there  the  purchaser  will 
obtain  a  good  title,  even  although  afterwards  it  should  appear 
that  there  were  circumstances  connected  with  that  contract,  which 
would  enable  the  original  owner  of  the  goods  to  reduce  it,  and  to 
set  it  aside,  because  these  circumstances  so  enabling  the  original 
owner  of  the  goods,  or  of  the  chattel,  to  reduce  the  contract  and 
to  set  it  aside,  will  not  be  allowed  to  interfere  with  a  title  for 
valuable  consideration  obtained  by  some  third  party  during  the 
interval  while  the  contract  remained  unreduced. 

My  Lords,  the  question,  therefore,  in  the  present  case,  as  your 
Lordships  will  observe,  really  becomes  the  very  short  and  simple 
one  which  I  am  about  to  state.  Was  there  any  contract  which, 
with  regard  to  the  goods  in  question  in  this  case,  had  passed 
the  property  in  the  goods  from  the  Messrs.  Lindsay  to  Alfred 
Blenkam  ?  If  there  was  any  contract  passing  that  property,  even 
although,  as  I  have  said,  that  contract  might  afterwards  be  open 
to  a  process  of  reduction,  upon  the  ground  of  fraud,  still,  in  the 
mean  time,  Blenkarn  might  have  conveyed  a  good  title  for  valuable 
consideration  to  the  present  appellants. 

Now,  my  Lords,  there  are  two  observations  bearing  upon  the 
solution  of  that  question  which  I  desire  to  make.  In  the  first 
place,  if  the  prof)erty  in  the  goods  in  question  passed,  it  could 
only  pass  by  way  of  contract ;  there  is  nothing  else  which  could 
have  passed  the  property.  The  second  observation  is  this,  your 
Lordships  are  not  here  embarrassed  by  any  conflict  of  evidence, 
or  any  evidence  whatever  as  to  conversations  or  as  to  acts  done, 
the  whole  history  of  the  whole  transaction  lies  upon 
[*  465]  paper.  The  principal  *  parties  concerned,  the  respondents 
and  Blenkam,  never  came  in  contact  personally,  —  every- 
thing that  was  done  was  done  by  writing.  What  has  to  be 
judged  of,  and  what  the  jury  in  the  present  case  had  to  judge  of, 
was  merely  the  conclusion  to  be  derived  from  that  writing,  as 
applied  to  the  admitted  facts  of  the  case. 

Now,  my  Lords,  discharging  that  duty  and  answering  that 
inquiry,  what  the  jurors  have  foimd  is  in  substance  this :  it  is 
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not  necessary  tx)  spell  out  the  words,  because  the  substance  of  it 
is  beyond  all  doubt.  They  have  found  that  by  the  form  of  the 
signatures  to  the  letters  which  were  written  by  Blenkam,  by  the 
mode  in  which  his  letters  and  his  applications  to  the  respondents 
were  made  out,  and  by  the  way  in  which  he  left  uncorrected  the 
mode  and  form  in  which,  in  turn,  he  was  addressed  by  the 
respondents;  that  by  all  those  means  he  led,  and  intended  to 
lead,  the  respondents  to  believe,  and  they  did  believe,  that  the 
person  with  whom  they  were  communicating  was  not  Blenkarn, 
the  dishonest  and  irresponsible  man,  but  was  a  well-known  and 
solvent  house  of  Blenkiron  &  Co.,  doing  business  in  the  same 
street  My  Lords,  those  things  are  found  as  matters  of  fact,  and 
they  are  placed  beyond  the  range  of  dispute  and  controversy  in 
the  case. 

If  that  is  so,  what  is  the  consequence  ?  It  is  that  Blenkam  — 
the  dishonest  man,  as  I  call  him  —  was  acting  here  just  in  the 
same  way  as  if  he  had  forged  the  signature  of  Blenkiron  &  Co. , 
the  respectable  firm,  to  the  applications  for  goods,  and  as  if, 
when,  in  return,  the  goods  were  forwarded  and  letters  were  sent, 
accompanying  them,  he  had  intercepted  the  goods  and  intercepted 
the  letters,  and  had  taken  possession  of  the  goods,  and  of  the 
letters  which  were  addressed  to,  and  intended  for,  not  himself, 
but  the  firm  of  Blenkiron  &  Co.  Now,  my  Lords,  stating  the 
matter  shortly  in  that  way,  I  ask  the  question,  how  is  it  possible 
to  imagine  that  in  that  state  of  things  any  contract  could  have 
arisen  between  the  respondents  and  Blenkam,  the  dishonest  man  ? 
Of  him  they  knew  nothing,  and  of  him  they  never  thought 
With  him  they  never  intended  to  deal.  Their  minds  never,  even 
for  an  instant  of  time,  rested  upon  him,  and  as  between  him  and 
them  there  was  no  consensvs  of  mind  which  could  lead  to  any 
agreement  or  any  contract  whatever.  As  between  him 
and  them  there  was  *  merely  the  one  side  to  a  contract,  [*  466] 
where,  in  order  to  produce  a  contract,  two  sides  would  be 
required.  With  the  firm  of  Blenkiron  &  Co.  of  course  there  was 
no  contract,  for  as  to  them  the  matter  was  entirely  unknown,  and 
therefore  the  pretence  of  a  contract  was  a  failure. 

The  result,  therefore,  my  Lords,  is  this,  that  your  Lordships 
have  not  here  to  deal  with  one  of  those  cases  in  which  there  is 
de  facto  a  contract  made  which  may  afterwards  be  impeached  and 
set  aside,  on  the  ground  of  fraud ;  but  you  have  to  deal  with  a 
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case  which  ranges  itself  under  a  completely  different  chapter  of 
law,  the  case  namely  in  which  the  contract  never  -comes  into 
existence.  My  Lords,  that  being  so,  it  is  idle  to  talk  of  the 
property  passing.  The  property  remained,  as  it  originally  had 
been,  the  property  of  the  respondents,  and  the  title  which  was 
attempted  to  be  given  to  the  appellants  was  a  title  which  could 
not  be  given  to  them. 

My  Lords,  I  therefore  move  your  Lordships  that  this  appeal  be 
dismissed  with  costs,  and  the  judgment  of  the  Court  of  Appeal 
affirmed. 

Lord  Hatheeley  :  — 

My  Lords,  I  have  come  to  the  same  conclusion  as  that  which 
has  just  been  expressed  by  my  noble  and  learned  friend  on  the 
woolsack.  The  real  question  we  have  to  consider  here,  is  this : 
whether  or  not  any  contract  was  actually  entered  into  between  the 
respondents  and  a  person  named  Alfred  Blenkam,  who  imposed 
upon  them  in  the  manner  described  in  the  verdict  of  the  jury ; 
the  case  that  was  tried  being  one  as  between  the  alleged  vendors 
and  a  person  who  had  purchased  from  Alfred  Blenkarn. 

Now  the  case  is  simply  this,  as  put  by  the  learned  Judge  in 
the  Court  below;  it  was  most  carefully  stated,  as  one  might 
expect  it  would  be  by  that  learned  Judge :  "  Is  it  made  out  to 
your  satisfaction  that  Alfred  Blenkam,  with  a  fraudulent  intent 
to  induce  customers  generally,  and  Mr.  Thompson  in  particular, 
to  give  him  the  credit  of  the  good  character  which  belonged  to 
William  Blenkiron  &  Sons,  wrote  those  letters  in  the  way  you 
have  heard,  and  had  those  invoices  headed  as  you  have  heard," 
and  farther  than  that,  "  Did  he  actually  by  that  fraud  induce  Mr. 
Thompson  to  send  the  goods  ...  to  37,  Wood  Street  ?  " 
[*467]  *Both  these  questions  were  answered  in  the  affirmative 
by  the  jury.  What,  then,  was  the  result?  It  was,  that 
there  were  letters  written  by  a  man  endeavouring  by  contrivance 
and  fraud,  as  appears  upon  the  face  of  the  letters  themselves,  to 
obtain  the  credit  of  the  well-known  firm  of  Blenkiron  &  Co., 
Wood  Street  That  was  done  by  a  falsification  of  the  signature 
of  the  Blenkirons,  writing  his  own  name  in  such  a  manner  as 
that  it  appeared  to  represent  the  signature  of  that  firm.  And 
farther,  his  letters  and  invoices  were  headed  "  Wood  Street,  * 
which  was  not  an  accurate  way  of  heading  them ;  for  he  occupied 
only  a  room  on  a  third  floor,  looking  into  Little  Love  Lane  on 
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one  side,  and  looking  into  Wood  Street  on  the  other.  He  headed 
them  in  that  way,  in  order  that  by  these  two  devices  he  might 
represent  himself  to  the  respondents  as  Blenkiron  of  Wood  Street 
He  did  that  purposely;  and  it  is  found  that  he  induced  the 
respondents  by  that  device  to  send  the  goods  to  Blenkiron  of 
Wood  Street  I  apprehend,  therefore,  that  if  there  could  be  said 
to  have  been  any  sale  at  all,  it  failed  for  want  of  a  purchaser. 
The  sale,  if  made  out  upon  such  a  transaction  as  this,  would  have 
been  a  sale  to  the  Blenkirons  of  Wood  Street,  if  they  had  chosen 
to  adopt  it,  and  to  no  other  person  whatever,  —  not  to  this  Alfred 
Blenkam,  with  whom  the  respondents  had  not,  and  with  whom 
they  did  not  wish  to  have,  any  dealings  whatever. 

My  Lords,  it  appears  to  me  that  that  brings  the  case  completely 
within  the  authority  of  Hardman  v.  Booth,  where  it  was  held 
that  there  was  no  real  contract  between  the  parties  by  whom  the 
goods  were  delivered  and  the  concoctor  of  the  fraud  who  obtained 
possession  of  them,  because  they  were  not  to  him  sold.  Exactly 
in  the  same  way  here,  there  was  no  real  contract  whatever  with 
Alfred  Blenkam ;  no  goods  had  been  delivered  to  anybody  except 
for  the  purpose  of  transferring  the  property  to  Blenkiron  (not 
Blenkam) ;  therefore  the  case  really  in  substance  is  the  identical 
case  of  Hardman  v.  Booth  over  again. 

My  noble  and  learned  friend  who  sits  opposite  to  me  (Lord 
Penzance)  has  called  my  attention  to  a  case  which  seems  to  have 
been  decided  on  exactly  the  same  principle  as  Hardman  v.  Booth, 
and  it  is  worth  while  referring  to  it  as  an  additional 
authority  upon  *  that  principle  of  law.  It  is  the  case  of  [*  468] 
Higgons  v.  Burton,  26  L.  J.  Ex.  342.  There,  one  Dix, 
who  had  been  the  agent  of  a  responsible  firm  that  had  had  deal- 
ings with  the  plaintiff  in  the  action,  was  dismissed  by  his 
employers;  he  concealed  that  dismissal  from  a  customer  of  the 
firm,  the  plaintiff  in  the  action,  and,  having  concealed  that  dis- 
missal, continued  to  obtain  goods  from  him  still  as  acting  for  the 
firm.  The  goods  were  delivered  to  him,  but  it  was  held  that  that 
delivery  was  not  a  delivery  to  any  person  whatever  who  had 
purchased  the  goods.  The  goods,  if  they  had  been  purchased  at 
all,  would  have  been  purchased  by  the  firm  for  which  this  man 
had  acted  as  agent ;  but  he  had  been  dismissed  from  the  agency, 
—  there  was  no  contract,  therefore,  with  the  firm ;  there  was  no 
contract  ever  intended  between  the  vendors  of  the  goods  and  the 
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person  who  had  professed  to  purchase  the  goods  as  the  agent  of 
that  firm ;  and  the  consequence  was  that  there  was  no  contract  at 
all.  There,  as  here,  the  circumstance  occurred  that  an  innocent 
person  purchasing  the  goods  from  the  person  with  whom  there 
was  no  contract  was  obliged  to  submit  to  his  loss.  The  point  of 
the  case  is  put  so  very  shortly  by  Chief  Baron  Pollock,  that  I 
cannot  do  better  than  adopt  his  reasoning :  "  There  was  no  sale 
at  all,  but  a  mere  obtaining  of  goods  by  false  pretences;  the 
property,  therefore,  did  not  pass  out  of  the  plaintiffs. "  The  other 
Judges,  who  were  Barons  Martin,  Bramwell,  and  Watson, 
concurred  in  that  judgment  Here,  I  say,  exactly  as  in  those 
cases  of  Hardman  v.  Booth,  and  Higgons  v.  Burton,  there  was  no 
sale  at  all ;  there  was  a  representation,  a  false  representation, 
made  by  Bleukarn,  by  which  he  got  goods  sent  to  him,  upon 
applications  from  him  to  become  a  purchaser,  but  upon  invoices 
made  out  to  the  firm  of  Blenkiron  &  Co.  But  no  contract  was 
made  with  Blenkarn,  nor  any  contract  was  made  with  Blenkiron 
&  Co. ,  because  they  knew  nothing  at  all  about  it,  and  therefore 
there  could  be  no  delivery  of  the  goods  with  the  intent  to  pass  the 
property. 

We  have  been  pressed  very  much  with  an  ingenious  mode  of 
putting  the  case  on  the  part  of  the  counsel  who  have  argued  with 
eminent  ability  for  the  appellants  in  this  case,  namely,  suppose 
this  fraudulent  person  had  gone  himself  to  the  firm  from 
[*  469]  whom  *  he  wished  to  obtain  the  goods,  and  had  repre- 
sented that  he  was  a  member  of  one  of  the  largest  firms  in 
London.  Suppose  on  his  making  that  representation  the  goods 
had  been  delivered  to  him.  Now  I  am  very  far,  at  all  events  on 
the  present  occasion,  from  seeing  my  way  to  this,  that  the  goods 
being  sold  to  him  as  representing  that  firm  he  could  be  treated  in 
any  other  way  than  as  an  agent  of  that  firm ;  or  suppose  he  had 
said :  "  I  am  as  rich  as  that  firm.  I  have  transactions  as  large  as 
those  of  that  firm.  I  have  a  large  balance  at  my  bankers ;  '  then 
the  sale  would  have  been  a  sale  to  a  fraudulent  purchaser  on 
fraudulent  representations,  and  a  sale  which  would  have  been 
capable  of  being  set  aside,  but  still  a  sale  would  have  been  made 
to  the  person  who  made  those  false  representations ;  and  the  part- 
ing with  the  goods  in  that  case  might  possibly  —  I  say  no  more 
—  have  passed  the  property. 

But  this  case  is  an  entirely  different  ona     The  whole  case,  as 
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represented  here  is  this;  from  beginning  to  end  the  respondents 
believed  they  were  dealing  with  Blenkiron  &  Co.,  they  made  out 
their  invoices  to  Blenkiron  &  Co.,  they  supposed  they  sold  to 
Blenkiron  &  Co. ,  they  never  sold  in  any  way  to  Alfred  Blenkam ; 
and  therefore  Alfred  Blenkam  cannot,  by  so  obtaining  the  goods, 
have  by  possibility  made  a  good  title  to  a  purchaser,  as-  against 
the  owners  of  the  goods,  who  had  never  in  any  shape  or  way 
parted  with  the  property  nor  with  anything  more  than  the 
possession  of  it 

Lord  Penzance  :  — 

My  Lords,  the  findings  of  the  jury  in  this  case,  coupled  with 
the  evidence,  warrant  your  Lordships  in  concluding  that  the  fol- 
lowing are  the  circumstances  under  which  the  respondents  parted 
with  their  goods.  Whether  by  so  doing  they  passed  the  property 
in  them  to  Alfred  Blenkam  is  I  conceive  the  real  question  to  be 
determined. 

The  respondents  had  never  seen  or  even  heard  of  Alfred  Blen- 
kam, when  they  received  a  letter  followed  by  several  others 
signed  in  a  manner  which  was  not  absolutely  clear,  but  which 
the  writer  intended  them  to  take,  and  which  they  did  take,  to  be 
the  signature  of  a  well-known  house  of  Blenkiron  &  Co., 
which  in  fact  *  carried  on  business  at  No.  123,  Wood  [*470] 
Street  The  purport  of  these  letters  was  to  order  the 
goods  now  in  question.  The  house  of  Blenkiron  &  Co.  was 
known  to  the  respondents,  and  it  was  also  known  that  they  lived 
in  Wood  Street,  though  the  respondents  did  not  know  the  number. 
The  respondents  answered  these  letters,  addressing  their  answers 
to  Blenkiron  &  Co.  in  Wood  Street,  but  in  place  of  No.  123,  they 
directed  them  to  No.  37,  which  was  the  number  given  in  the 
letters  as  the  address  of  that  firm.  In  the  result  they  sent  off  the 
goods  now  in  dispute,  and  addressed  them,  as  they  had  addressed 
their  letters,  to  Blenkiron  &  Co. ,  No.  37,  Wood  Street,  London. 
It  is  not  doubted  or  disputed  that  throughout  this  correspondence 
and  up  to,  and  after,  the  time  that  the  respondents  had  despatched 
their  goods  to  London,  they  intended  to  deal  and  believed  they 
were  dealing  with  Blenkiron  &  Co. ,  and  with  nobody  else ;  nor  is 
it  capable  of  dispute  that,  when  they  parted  with  the  possession 
of  their  goods,  they  did  so  with  the  intention  that  the  goods 
should  pass  into  the  hands  of  Blenkiron  &  Co. ,  to  whom  they 
addressed  these  goods.     The  goods,  however,  were  not  delivered 
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tx)  Blenkiron  &  Co.,  to  whom  they  were  addressed,  but  found 
their  way  to  the  hands  of  Alfred  Blenkam,  owing  to  the  number 
in  Wood  Street  being  given  as  No.  37,  in  place  of  No.  123, —  a 
mistake  which  had  been  purposely  brought  about  by  the  writer 
of  the  letters  as  I  have  before  mentioned,  who  was  no  other  than 
Alfred  Blenkam,  and  who  had  an  ofl&ce  or  room  at  No.  37,  Wood 
Street 

In  this  state  of  things,  it  is  not  denied  that  the  contract,  or 
dealing,  which  the  respondents  thought  they  were  entering  into 
with  Blenkiron  &  Co.,  and  in  fulfilment  of  which  they  parted 
with  their  goods,  and  forwarded  them  to  what  they  thought  was 
the  address  of  that  firm,  was  no  contract  at  all  with  them,  seeing 
that  Blenkiron  &  Co.  knew  nothing  of  the  transaction.  But,  say 
the  appellants,  it  was  a  contract  with,  and  a  good  delivery  to, 
Alfred  Blenkam,  so  as  to  pass  the  property  in  the  goods  to  that 
individual,  although  the  goods  were  not  addressed  to  him  and  the 
respondents  did  not  know  of  his  existenca 

I  am  not  aware,  my  Lords,  that  there  is  any  decided  case  in 
which  a  sale  and  delivery  intended  to  be  made  to  one 
[*  471]  man,  has  *  been  held  to  be  a  sale  and  delivery  so  as  to 
pass  the  property  to  another,  against  the  intent  and  will 
of  the  vendor.  And  if  this  cannot  be,  it  is  difficult  to  see  how 
the  contention  of  the  appellants  can  be  maintained.  It  was 
indeed  argued  that  as  the  letters  and  goods  were  addressed  to  No. 
37  instead  of  No.  123,  this  constituted  a  dealing  with  the  person 
whose  ofl&ce  was  at  No.  37.  But  to  justify  this  argument  it 
ought  at  least  to  be  shown  that  the  respondents  knew  that  there 
was  such  a  person,  and  that  he  had  oflBces  there,  —  whereas  the 
contrary  is  tie  fact,  and  the  respondents  only  adopted  the  number 
because  it  was  given  as  the  address  in  letters  purporting  to  be 
signed  "  Blenkiron  &  Co.  " 

My  Lords,  I  am  unable  to  distinguish  this  case  in  principle 
from  that  of  Hardman  v.  Booth,  to  which  reference  has  been 
made.  In  that  case  Edward  Gandell,  who  obtained  possession 
of  the  plaintiff's  goods,  pretended  to  have  authority  to  order  goods 
for  Thomas  Gandell  &  Co.,  which  he  had  not,  and  then  inter- 
cepted the  goods  and  made  away  with  them ;  the  Court  held  that 
there  was  no  contract  with  Thomas  Gandell  &  Co.  as  they  had 
given  no  authority,  and  none  with  Edward  Gandell,  who  had 
ordered  the  goods,  as  the  plaintiffs  never  intended  to  deal  with 
him. 
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In  the  present  case  Alfred  Blenkam  pretended  that  he  was,  and 
acted  as  if  he  was,  Blenkiron  &  Co.  with  whom  alone  the  vendors 
meant  to  deal.  No  contract  was  ever  intended  with  him,  and  the 
contract  which  was  intended  failed  for  want  of  another  party  to 
it     In  principle  the  two  cases  seem  to  me  to  be  quite  alike. 

Another  case  of  a  similar  kind  is  that  of  Higgona  v.  Burton^  to 
which  similar  reasoning  was  applied. 

Hypothetical  cases  were  put  to  your  Lordships  in  argument  in 
which  a  vendor  was  supposed  to  deal  personally  with  a  swindler, 
believing  him  to  be  some  one  else  of  credit  and  stability,  and 
under  this  belief  to  have  actually  delivered  goods  into  his  hands. 
My  Lords,  I  do  not  think  it  necessary  to  express  an  opinion  upon 
the  possible  eifect  of  some  cases  which  I  can  imagine  to  happen 
of  this  character,  because  none  of  such  cases  can  I  think  be 
parallel  with  that  which  your  Lordships  have  now  to 
decide.  For  in  the  *  present  case  the  respondents  were  [*472] 
never  brought  personally  into  contact  with  Alfred  Blen- 
kam ;  all  their  letters,  although  received  and  answered  by  him, 
were  addressed  to  Blenkiron  &  Co.,  and  intended  for  that  firm 
only ;  and  finally  the  goods  in  dispute  were  not  delivered  to  him 
at  all,  but  were  sent  to  Blenkiron  &  Co.,  though  at  a  wrong 
address. 

This  appeal  ought  therefore,  in  my  opinion,  to  be  dismissed. 

Lord  Gordon  concurred. 

Judgment  appealed  from  affirmed;  and  appeal  dismissed 
with  costs. 

Lords'  Journals,  4th  March,  1878. 

ENGLISH  NOTES. 

Mistake  simpliciter  is,  as  a  rule,  no  defence  to  an  action  on  a  con- 
tract. Lord  KoMTLLY,  in  Swaisland  v.  Dearsley  (1861),  29  Beav. 
430,  at  p.  433,  said:  "The  principle  upon  which  this  Court  (the 
Court  of  Chancery)  proceeds  in  cases  of  mistake  is  this :  if  it  appears 
upon  the  evidence  that  there  was,  in  the  description  of  the  property,  a 
matter  in  which  a  person  might  hand  fide  make  a  mistake,  and  he 
swears  positively  that  he  did  make  such  mistake,  and  his  evidence  is 
not  disproved,  this  Court  cannot  enforce  the  specific  performance  against 
him.  If  there  appears  on  the  particulars  no  grounds  for  the  mistake, 
if  no  man  with  his  senses  about  him  could  have  misapprehended  the 
character  of  the  parcels,  then  I  do  not  think  that  it  is  sufficient  for  the 
purchaser  to  swear  that  he  made  a  mistake,  or  that  he  did  not  under- 
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stand  what  he  was  about,"  This  statement  of  the  law  was  approved  in 
Tamplin  v.  Jamen  (1880),  15  Ch.  D.  215,  43  L.  J.  520,  29  W.  R.  311. 
There  a  property  was  put  up  for  sale  under  the  description  of  "  all  that 
Inn  with  the  brew-house,  out  buildings,  and  premises  known  as  The 
Ship,  together  with  the  saddler's  shop,  and  premises  adjoining  thereto, 
situate  at  N.,  Nos.  454  and  455  on  the  Tithe  Map,  and  containing  by 
admeasurement  twenty  perches  more  or  less.'^  In  the  sale-room  were 
plans  of  the  property.  At  the  back  of  the  property  were  two  pieces  of 
garden  ground  containing  together  about  20  perches,  not  belonging  to 
the  vendors,  one  of  which  had  for  many  years  been  occupied  with  the 
inn  and  the  other  with  the  saddler's  shop,  and  which  were  not  divided 
from  the  premises  with  which  they  were  occupied  in  such  a  way  as  to 
suggest  a  different  ownership.  The  defendant,  who  was  acquainted 
with  the  property  and  knew  that  the  gardens  were  occupied  along  with 
the  inn  and  the  saddler's  shop,  did  not  look  at  the  plans,  and  bought  in 
the  belief  that  he  was  buying  the  whole  of  the  property  in  the  occu- 
pation of  the  tenants.  It  was  held  that  mistake  was  no  defence  to  the 
action  for  specific  performance.  James,  L.  J.,  in  delivering  judg- 
ment (p.  221),  said:  '*  If  a  man  will  not  take  reasonable  care  to  ascer- 
tain what  he  is  buying,  he  must  take  the  consequences.  .  .  .  Perhaps 
some  of  the  cases  on  this  subject  go  too  far,  but  for  the  most  part  the 
cases  where  a  defendant  has  escaped  on  the  ground  of  a  mistake  not 
contributed  to  by  the  plaintiff,  have  been  cases  where  a  hardship 
amounting  to  injustice  would  have  been  upheld  upon  him  by  holding 
him  to  his  bargain,  and  it  was  unreasonable  to  hold  him  to  it.''  See 
also  Powell  v.  Smith  (1872),  L.  R.,  14  Eq.86,  41  L.  J.  Ch.  734;  ScoU 
v.  LiUledale  (1859),  8  El.  &  Bl.  815;  Freston  v.  Zuck  (1884),  27  Ch. 
D.  497,  33  W.  R.  317,  &c.,  for  applications  of  the  same  rule. 

The  principles  under  which  an  apparent  contract  may  be  avoided  by 
showing  mistake  entering  into  the  essence  of  the  contract  are  well  ex- 
pressed by  Hannen,  J.,  in  Smith  v.  Hughes  (1871),  L.  R.,  6  Q.  B. 
597,  at  p.  609,  40  L.  J.  Q.  B.  221,  at  p.  228:  "It  is  essential,"  he 
says,  "  to  the  creation  of  a  contract  that  both  parties  should  agree  to 
the  same  thing  in  the  same  sense.  Thus,  if  two  persons  enter  into  an 
apparent  contract  concerning  a  particular  person  or  ship,  and  it  turns 
out  that  each  of  them,  misled  by  a  similarity  of  name,  had  a  different 
person  or  ship  in  his  mind,  no  contract  would  exist  between  them. 
Raffles  V.  Wichelhaus,  2  Hurl.  &  C.  906,  33  L.  J.  Ex.  160  (p.  198, 
ante), 

<<But  one  of  the  parties  to  an  apparent  contract  may,  by  hia  own 
fault,  be  precluded  from  setting  up  that  he  had  entered  into  it  in  a  dif- 
ferent sense  to  that  in  which  it  was  understood  by  the  other  party. 
Thus,  in  the  case  of  a  sale  by  sample,  where  the  vendor  by  mistake 
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.  exhibited  a  wrong  sample^  it  was  held  that  the  contract  was  not  avoided 
by  this  error  of  the  vendor.  Scott  v.  LUtledaley  8  E.  &.  B.  815,  27  L. 
J.  Q.  B.  201. 

^*  But  if,  in  the  last-mentioned  case,  the  purchaser,  in  the  course  of 
the  negotiations  preliminary  to  the  contract,  had  discovered  that  the 
vendor  was  under  a  misapprehension  as  to  the  sample  he  was  offering, 
the  vendor  would  have  been  entitled  to  show  that  he  had  not  intended 
to  enter  into  the  contract  by  which  the  purchaser  sought  to  bind  him. 
The  rule  of  law  applicable  to  such  a  case  is  a  corollary  from  the  rule  of 
morality  which  Mr.  Pollock  cited  from  Paley  (ch.  5,  p.  85,  II.),  that 
a  promise  is  to  be  performed  'in  that  sense  in  which  the  promiser  ap- 
prehended at  the  time  the  promisee  received  it,'  and  may  thus  be 
expressed :  '  The  promiser  is  not  bound  to  fulfil  a  promise  in  a  sense 
in  which  the  promisee  knew  at  the  time  that  the  promiser  did  not 
intend  it.' 

*'If,  by  any  means,  he  knows  that  there  was  no  real  agreement  be- 
tween him  and  the  promiser,  he  is  not  entitled  to  insist  that  the 
promise  shall  be  fulfilled  in  a  sense  to  which  the  mind  of  the  promiser 
did  not  assent." 

In  the  case  of  Smith  v.  Hughes  (supra),  the  action  was  for  breach  of 
contract  in  refusing  to  accept  a  parcel  of  oats  sold  to  the  defendant. 
The  defendant's  contention  was,  that  he  had  intended  and  agreed  to 
buy  old  oats,  and  that  those  supplied  were  new.  The  jury  were  told 
that  if  the  plaintiff  knew  that  the  defendant  thought  he  was  buying 
old  oats,  the  plaintiff  could  not  recover.  But  the  Court  of  Queen's 
Bench  held  that  this  was  not  enough  to  avoid  the  sale;  that  in  order  to 
do  so  the  plaintiff  must  have  known  that  the  defendant  thought  he 
was  being  promised  old  oats. 

In  contrast  with  this  may  be  mentioned  the  case  of  Denny  v.  HaU' 
eock  (1870),  L.  R,  6  Gh,  1,  23  L.  T.  686,  19  W.  R  54.  That  was  a  case 
of  a  sale  of  a  small  residential  property.  The  plan  exhibited  showed 
the  western,  side  as  bounded  by  a  strip  of  ground  covered  with  a  mass 
of  shrubs  or  trees.  An  intending  purchaser  went  with  the  plan  in  his 
hand,  inspected  the  property,  found  on  the  western  side  a  belt  of 
shrubs  bounded  on  the  west  by  an  iron  fence,  and  including  three  mag- 
nificent trees.  He  then  bid  for  the  property,  believing  that  he  was 
buying  everything  up  to  the  fence.  He  afterwards  discovered  that  the 
three  trees  and  the  iron  fence  stood  in  the  glebe  land  adjoining^  the 
property,  the  real  boundary  being  denoted  by  stumps,  which  were  so 
covered  by  the  shrubs  as  not  easily  to  be  seen.  The  plan  represented 
in  a  conspicuous  way  all  the  detached  trees  standing  on  the  property, 
none  of  which  were  nearly  so  large  as  the  trees  in  question,  but  did  not 
show  these  trees.    The  plan  was  not  prepared  with  an  intention  to  de* 
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ceive  purchasers.  The  action  for  specific  performance  was  dismissed 
on  the  ground  of  mistake  induced  by  the  plaintiff.  See  also  Mason  v. 
Amiitaffe  (1806),  13  Ves.  26,  9  R.  R.  131;  Higginson  v.  Clowes  (1808), 
15  Ves.  616,  10  R.  R.  112;  Clowes  v.  Higginson  (1813),  1  Ves.  &  Bea. 
524,  12  R.  R.  284;  BascoTnh  v.  Beckwith  (1869),  L.  R.,  8  Eq.  100,  38 
L.  J.  Ch.  636. 

Mistake  will  also  be  a  good  defence,  where  the  Court  has  considered 
that  a  hardship  amounting  to  injustice  would  be  inflicted  on  the  party  by 
holding  him  to  his  apparent  bargain,  and  it  is  unreasonable  to  hold  him 
to  it.  Paget  v.  Marshall  (1885),  28  Ch.  D.  256,  64  L.  J.  Ch.  676,  51  L. 
T.  351,  33  W.  R.  608.  The  plaintiff  in  that  case  wrote  a  letter  offering 
to  the  defendant  to  make  a  lease  to  him  of  a  portion  of  a  block  of  three 
houses,  consisting  of  the  first,  second,  third,  and  fourth  floors  of  all  the 
three  houses  at  a  rent  of  £500  a  year.  Defendant  wrote  in  answer  ac- 
cepting the  offer,  and  a  lease  was  executed  whereby  all  the  upper  floors 
of  the  block  were  demised  by  the  plaintiff  to  the  defendant  at  the 
agreed  rent.  The  plaintiff  alleged  that  the  first  floor  of  one  of  the 
houses  was  included  in  the  offer  and  in  the  lease  by  mistake,  and  that 
he  always  intended  to  reserve  such  first  floor  for  his  own  use.  The 
defendant  denied  that  he  accepted  the  offer  or  executed  the  lease  under 
any  mistake.  The  Court  found  that  there  was  a  mistake  on  the  part  of 
the  plaintiff,  and  gave  judgment  for  rescission  with  an  option  to  the 
defendant  to  accept  rectification  instead.  The  same  principle  runs 
through  the  group  of  cases  where  the  Court  orders  rescission  with  the 
alternative  of  rectification  of  the  contract  on  the  ground  of  a  mistake  of 
one  of  the  parties.  To  this  class  of  cases  belong  Jones  v.  Statham 
(1746),  3  Atk.  388;  Legal  v.  Mill&r  (1750),  2  Ves.  Sen.  299;  Rams^ 
bottom  V.  Gosden  (1812),  1  Ves.  &  B.  166,  12  R.  R.  207;  Townsend  v. 
Stangroom  (1801),  6  Ves.  328,  6  R.  R.  312;  Clarke  v.  arant  (1807), 
14  Ves.  619,  9  R.  R.  336;  Lindsay  v.  Lynch  (1804),  2  Sch.  &  Lef.  1, 
9  R.  R.  54;  Davi^  v.  Bone  (1805),  2  Sch.  &  Lef.  341,  9  R.  R.  89; 
Garrard  v.  Grindling  (1818),  2  Swanst.  244;  Howell  v.  George  (1816), 
1  Madd.  1,  15  R.  R  203;  Gordon  v.  Hertford  (1818),  2  Madd.  106,  17 
R.  R.  196;  Malins  v.  Freeman  (1836),  2  Keen.  26;  Manser  yI  Back 
(1848),  6  Hare,  443;  Lestiev.  Thomson  (1861),  9  Hare,  268;  Ricketts 
V.  Bell  (1847),  1  De  G.  &  S.  336;  Baxendale  v.  Seale  (1864),  19 
Beav.  601;  Webster  v.  Cecil  (1861),  30  Beav.  62;  Wood  v,  Scarth 
(1857),  2  K.  &  J.  33;  Garrard  v.  Frankel  (1862),  30  Beav.  446,  31  L. 
J.  Ch.  604;  Bloomer  v.  Spittle  (1872),  L.  R.,  13  Eq.  427,  41  L.  J.  Ch. 
369;  alley  v.  Fisher  (1886),  34  Ch.  D.  367,  66  L.  J.  Ch.  208,  55  L.  T. 
807,  36  W.  R.  301.  The  case  last  mentioned  shows  that  where  the 
Statute  of  Frauds  does  not  interpose  a  difficulty,  the  plaintiff  in  an 
action,  according  to  the  practice  since  the  Judicature  Acts,  may  have 
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the  instrument  which  purports  to  be  the  contract  rectified,  and  obtain 
a  judgment  for  specific  performance  of  the  contract  as  so  rectified.  Or 
perhaps  it  is  more  correct  to  say  that  he  may  have  specific  performance 
of  the  true  agreement,  notwithstanding  an  instrument  purporting  to 
put  the  agreement  in  writing,  but  which  by  a  mistake  embodies  a 
different  agreement. 

Where  a  policy  of  marine  insurance  is  made  out  in  terms  which  by 
mistake  vary  from  the  terms  of  the  slip  initialed  according  to  the  prac- 
tice at  Lloyd's,  questions  have  arisen  similar  to  the  questions  above 
discussed.  The  principles  are  really  the  same,  although  they  have 
been  somewhat  obscured  by  the  former  distinction  between  Courts  of 
Law  and  Equity.  In  a  case  of  Mackenzie  v.  Coulson  (1869),  L.  B.,  8 
Eq.  368,  there  was  a  suit  in  Chancery  to  get  a  policy  of  insurance  rec- 
tified according  to  the  slip.  Vice-Chancellor  James  dismissed  the  bill 
with  costs,  on  the  gro\ind  that  the  Court  of  Chancery  does  not  rectify 
contracts;  and  that,  in  a  commercial  contract  of  this  kind,  a  court  of  law 
might  have  been  safely  left  to  deal  with  the  contract  whatever  it  was. 
That  was  doubtless  (in  the  then  state  of  the  courts)  the  only  way  to  deal 
with  such  a  case.  If  the  policy  was  that  which  the  parties  adopted  as 
the  record  of  their  contract,  it  could  not,  according  to  the  well-known 
legal  rule  (see  notes  to  Hussey  v.  Home-Payne^  No.  15,  p.  168,  supra), 
be  rectified  or  varied.  If  it  was  not,  cadit  qucestio,  —  a  Court  of  law 
must  discover  by  evidence  from  other  sources  what  the  contract  (if  there 
were  any  contract)  was. 

As  to  the  true  intention  and  use  of  the  slip  and  the  policy,  there  has 
been  much  discussion.  But  it  has  been  made  clear  by  the  observations 
of  Blackbubn,  J.,  in  the  case  of  lonides  v.  Pacific  Fire  and  Marine 
Insurance  Co.  (1871),  L.  R.,  6  Q.  B.  674,  684,  41  L.  J.  Q.  B.  33,  25  L. 
T.  490,  that  the  slip  is  that  which  the  parties  adopt  as  the  record  of 
their  contract,  although  by  reason  of  the  stamp  laws  the  contract  can- 
not be  made  effectual  in  a  court  of  law  unless  expressed  in  a  policy. 
Therefore  a  policy  which  varies  from  the  terms  of  the  slip  cannot  be 
conclusive  evidence  of  what  the  terms  of  the  contract  wer^.  If  it  varies 
the  terms  in  favour  of  the  plaintiff,  the  plaintiff  can  only  claim  the 
benefit  of  the  contract  contained  in  the  slip.  If  the  policy  varied  the 
terms  in  favour  of  the  defendant,  doubtless  the  plaintiff  could  not  en- 
force his  claim  to  more  than  he  would  be  entitled  to  under  the  policy ; 
although  probably  he  could  use  some  moral  pressure  at  Lloyd's  to  get  a 
policy  executed  according  to  the  slip.  What  the  cases  directly  decide 
is  that  the  slip  may  be  used  as  evidence  in  any  way  except  to  establish 
the  contract  to  be  enforced.  Cory  v.  Patton  (1872),  L.  R.,  7  Q.  B.  304, 
9  Q.  B.  577, 41  L.  J.  Q.  B.  195  n.,  43  L.  J.  Q.  B.  181 ;  lonides  v.  Pacific 
Fire  and  Marine  Insurance  Co.  (1871),  L.  R.,  6  Q.  B.  674,  7  Q.B.  517, 
41  L.  J.  Q.  B.  33,  190;  25  L.  T.  490;  26  L.  T.  738. 


228  CONTRACT. 


Hoi.  19,  20,  21.  —  Ihoroagligood'i  Omo;  Ooatnrier  ▼.  Haitie,  &o.  —  Votei. 

When  mistake  is  such  as  to  prevent  a  consensus  animi  ad  idem  there 
is  no  contract.  Such  a  case  arises  when  the  parties  to  the  contract  did 
not  intend  the  same  thing.  Baffles  v.  Wichelhaus,  p.  Id8,  supra  ;  Thorn- 
ton V.  Kempster  (1814),  5  Taunt.  786>  15  R.  R.  658.  In  Calverley  v. 
Williams  (1790),  1  Ves.  Jun.  210,  1  R.  R.  118,  the  bill  was  for  the 
conveyance  of  seven  acres  of  copyhold  land,  part  of  an  estate  sold 
by  auction  and  purchased  by  the  plaintiff,  as  being  comprised  in 
the  advertisement  of  the  sale,  and  described  as  in  the  possession  of 
Groombridge.  The  defendant  resisted  this  claim  on  the  ground  that 
the  seven  acres  were  never  intended  to  be  included.  Lord  Thurlow 
ordered  rescission  of  the  contract  on  the  ground  of  mutual  mistake. 
Where  A.  proposed  certain  terms  of  insurance  to  the  agent  of  an  insur- 
ance office,  and  by  mistake  wrote  down  other  terms  in  his  proposal,  to 
which  the  insurance  office  assented,  the  Court,  at  the  instance  of  A., 
rescinded  the  contract  and  ordered  repayment  of  the  premium  paid. 
Fowler  v.  Scottish  Eqnitahle  Life  Insurance  Co.  (1859),  28  L.  J.  Ch. 
225. 

Foster  v.  Mackinnon  (1869),  L.  R.,  4  C.  P.  704,  38  L.  J.  C.  P.  310, 
20  L.  T.  887,  17  W.  R.  1105,  was  a  case  very  similar  to  Thorough- 
good^  s  case  (No.  19,  p.  202,  supra),  A  very  old  man  was  induced  to 
indorse  a  bill  of  exchange  for  £3000,  being  told  that  it  was  a  guaranty. 
The  bill  was  indorsed  for  value  to  the  plaintiff.  It  was  held  that  the 
defendant  was  not  liable.  See  also  Kennedy  v.  Green  (1834),  2  My. 
&  K.  699;  Simons  v.  Great  Western  Railway  Co.  (1857),  2  C.  B.  (N. 
S.)  620;  Vorley  v.  Cooke  (1858),  1  Giff.230;  In  re  Victoria  Permanent 
Benefit  Building,  &c.  Society,  Empson's  case  (1870),  L.  R.,  9  Eq.  597; 
Besley  v.  Besley  (1878),  9  Ch.  D.  103.  On  the  other  hand,  it  is  decided 
in  Hunter  v.  Walters  (1871),  L.  R.,  7  Ch.  84,  41  L.  J.  Ch.  175,  that  a 
person  of  ordinary  intelligence  and  culture  cannot  avoid  a  contract 
which  he  signed  on  the  ground  that  he  was  misinformed  of  its  contents, 
or  that  he  did  not  read  it,  for  it  is  his  own  fault  to  sign  without  ac* 
quainting  himself  with  the  contents. 

Cundy  v.  JAndsay  (No.  21,  p.  211,  supra)  is  the  type  of  another 
class  of  cases  where  there  is  no  actual  contract  owing  to  mistake  in  the 
personnel  of  one  of  the  contracting  parties.  An  earlier  instance  is  fur* 
nished  by  Boulton  v.  Jones  (1857),  2  H.  &  N.  564,  27  L.  J.  Ex.  117. 
Jones  had  addressed  an  offer  of  purchase  to  a  firm  whose  business  had 
been  taken  over  by  the  plaintiff,  who  supplied  the  goods.  It  was  held 
that  there  was  no  contract  between  the  parties.  In  contrast  with  such 
cases  must  be  considered  the  case  of  Hollins  v.  Fowler,  No.  14  of 
"Agency;''  2  R.  C.  410  (L.  R.,  7  H.  L.  757,  44  L.  J.  Q.  B.  169), 
where  there  was  a  real  contract,  although  carried  out  by  a  fraud. 

Palpable  mistake  in  the  quantity  contracted  for  has  been  held  a  good 
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ground  for  avoiding  the  contract.  Henkel  v.  Pape  (1870),  L.  R.,  6 
Ex.  7,  40  L.  J.  Ex.  15,  23  L.  T.  419,  19  W.  R.  106;  Levy  v.  Green 
(1859),  1  El.  &  El.  969,  28  L.  J.  Q.  B.  319,  7  W.  R.  486. 

Wlien  mistake  is  such  as  to  cause  a  failure  of  consideration,  it  is 
fatal  to  the  contract,  for  instance,  where  the  suhject  matter  of  the  con- 
tract has  ceased  to  exist  Couturier  r.  Hastie^  No.  20,  p.  204,  supra) ; 
or  where  a  person  buys  a  life  interest  after  the  death  of  the  life  tenant, 
CoehratieY.  Willis  (1866),  L.  R.,  1  Ch.  m,  35  L.  J.  Ch.  36;  Striek' 
land  V.  Tum&r  (1852),  7  Ex.  208,  22  L.  J.  Ex.  115;  or  where  the  sale 
is  of  a  fee  simple  in  remainder  expectant  on  the  determination  of  an 
estate  tail,  after  the  estate  has  been  disentailed,  Hitchcock  v.  GHd- 
dings  (1817),  4  Price,  135  (s.  c.  Daniell,  Ex.  Equity  1,  18  R.  R.725); 
or  where  a  person  buys  what  is  already  his  own,  Cooper  v.  Fhipps 
(1867),  L.  R.,  2  H.  L.  149;  Beauchamp  v.  Winn  (1871),  L.  R.,  6  H. 
L.  223;  Jones  v.  Clifford  (1876),  3  Ch.  D.  779,  45  L.  J.  Ch.  809,  24 
W.  R.  979. 

AMERICAN  NOTES. 

The  principal  cases  are  all  cited  by  Lawson  on  Contracts,  §§  212,  213,  and 
their  doctrine  finds  universal  support  in  this  country.  Mr.  Lawson  lays 
emphasis  on  Foster  v.  McKinnon,  and  says  that  its  principle  has  been  followed 
in  many  American  cases.  As  whei-e  one  signed  a  bond  which  he  believed  to 
be  a  petition;  SchuiflkiU  Co.  v.  Copley^Ql  Pennsylvania  State,  386;  5  Am. 
Rep.  441 ;  or  a  deed  which  he  believed  to  be  a  lease;  McGinn  v.  Tobey,  62 
Michigan,  252 ;  4  Am.  St.  Rep.  848.  See  also  Bowers  v.  Thomas^  62  Wisconsin, 
480 ;  De  Camp  v.  Hanna,  29  Ohio  State,  467 ;  Cline  v.  Guthrie^  42  Indiana, 
236 ;  Baldwin  v.  Bricker,  86  Indiana,  221 ;  Corby  v.  Weddle,  57  Missouri,  452 ; 
First  Nat.  Bk.  v.  Lierman^  6  Nebraska,  247. 

This  principle  extends  even  to  negotiable  paper  in  the  hands  of  a  purchaser, 
where  the  signer  without  negligence  supposed  he  was  signing  an  instrument 
of  a  different  character.  Taylor  v.  Atchiscm^  54  Illinois,  196 ;  5  Am.  Rep.  118 ; 
Gibbs  V.  Linahury,  22  Michigan,  479  ;  7  Am.  Rep.  675 ;  Walker  v.  Egbert,  29 
Wisconsin,  194;  9  Am.  Rep.  548;  Briggs  v.  Eioart,  51  Missouri,  245 ;  11  Am. 
Rep.  445  (overruled  in  Shirts  v.  Ooerjohn,  60  Missouri,  305) ;  Cline  v.  Guthrie, 
42  Indiana,  227 ;  13  Am.  Rep.  357 ;  WUlard  v.  Nelson,  35  Nebraska,  651 ;  37 
Am.  St.  Rep.  455.  Mr.  Daniel  (Negotiable  Instruments,  §  851  a),  cites  and 
approves  Foster  v.  MeKinnon.  That  case  is  also  reported  in  4  Am.  Rep.  240, 
note,  and  is  cited  and  approved  in  Whitney  v.  Snyder,  2  Lansing  (New  York 
Supr.  Ct),  477. 

So  far  as  can  be  discovered  the  signer  is  always  absolved  in  such  cases, 
unless  he  has  been  negligent  He  is  bound  to  read  for  himself  if  he  can,  and 
most  cases  hold  that  if  he  cannot  he  must  procure  the  paper  to  be  read  to  him. 
See  Daniel  on  Negotiable  Instruments,  supra;  Ruddell  v.  Dillman,  73  Indiana^ 
518;  38  Am.  Rep.  152;  WiUiams  v.  Stoll,  79  Indiana,  80;  41  Am.  Rep.  604. 
Chapman  v.  Rose,  56  New  York,  137 ;  15  Am.  Rep.  401,  citing  the  principal 
case ;  Cannon  v.  Lindsey,  85  Alabama,  198 ;  7  Am.  St.  Rep.  38 ;  Ward  v.  Johnson, 
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51  Minnesota,  480 ;  38  Am.  St.  Rep.  515 ;  Upton  v.  Tribilcocky  91  United  States, 
50.    See  notes,  11  Am.  St.  Rep.  309 ;  37  Id.  458. 

Cundy  v.  Lindsay  is  approved  by  Mr.  Lawson,  and  is  supported  by  Gregory 
V.  Wendell,  40  Michigan,  443 ;  Haniet  v.  Letcher,  37  Ohio  State,  356 ;  Win- 
chester V.  Howard,  97  Massachusetts,  303 ;  Randolph  Iron  Co.  v.  Elliott,  34 
New  Jersey  Law,  184.  In  Boston  Ice  Co.  v.  Potter,  123  Massachusetts,  28 ;  25 
Am.  Rep.  9;  P.  bought  ice  of  the  B.  Ice  Co.,  ceased  to  take  it  from  them  on 
account  of  dissatisfaction,  and  contracted  to  take  it  from  the  C.  Ice  Co.  Sub- 
sequently the  B.  Co.  bought  out  the  C.  Co.,  and  continued  to  supply  P.  with- 
out notifying  him  of  the  change.  It  was  held  that  the  B.  Co.  could  not 
recover  therefor,  on  the  ground  that  <*  a  party  has  a  right  to  select  and  deter- 
mine with  whom  he  will  contract,  aud  cannot  have  another  person  thrust 
upon  him  without  his  consent ; "  citing  Boulton  v.  Jones,  2  H.  &  N.  564.  To 
the  same  effect,  Abom  v.  M,  T,  Co,,  135  Massachusetts,  283  ;  Barker  v.  Dins- 
more,  72  Pennsylvania  State,  427;  13  Am.  Rep.  697;  McCrUlis  v.  Allen,  57 
Vermont,  505 ;  Rodliff  v.  Dallinger,  141  Massachusetts,  1 ;  55  Am.  Rep.  439. 
In  the  last  case  the  Court  said :  **The  invalidity  of  the  transaction  in  the 
case  at  bar  does  not  depend  u{)oii  fraud,  but  upon  the  fact  that  one  of  the 
supposed  parties  is  wanting,  it  does  not  matter  how." 


Section  IV.  —  Formal  Requircniefnts.  —  Statute  of  Frauds. 

No.  22.  — WAIN  V.  WARLTERS. 
(1804.) 

No.  23.  — LAYTHOARP  v.  BRYANT. 
(1836.) 

KULE. 

The  memorandum  in  writing  required  by  section  4  of 
the  Statute  of  Frauds  (which  applies  to  contracts  for  the 
sale  of  land,  &c.)  must  show  the  name  or  description  suffi- 
cient to  identify  the  parties,  the  consideration,  the  full 
promise,  and  any  other  essential  terms  agreed  upon,  the 
fact  of  agreement,  and  the  signature  of  the  party  to  be 
charged  or  of  his  duly  authorized  agent.  Under  the  17th 
section  of  the  Statute  of  Frauds  (now  embodied  in  section  4 
of  the  Sale  of  Goods  Act  1893)  the  memorandum  must  at 
least  contain  all  the  terms  by  which  the  party  to  be  charged 
is  to  be  bound. 
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Wain  and  another  v.  Warlters. 

5  East,  10-20  (s.  o.  1  Smith,  299 ;  7  B.  K.  645). 

Statute  of  Frauds.  —  Promise  to  pay  the  Debt  of  Another,  —  Memorandum. 

No  person  can,  by  the  Statute  of  Frauds,  be  charged  upon  any  promise  [10] 
to  pay  the  debt  of  another,  unless  the  agreement  upon  which  the  action  is 
brought,  or  some  note  or  memorandum  thereof,  be  in  writing ;  by  which 
word  **  agreement"  must  be  understood  the  consideration  for  the  promise  as 
well  as  the  promise  itself.  And  therefore  where  one  promised  in  writing  to 
pay  the  debt  of  a  third  person,  without  stating  on  what  consideration  ;  it  was 
holden  that  parol  evidence  of  the  consideration  was  inadmissible  by  the 
Statute  of  Frauds ;  and  consequently  such  promise  appearing  to  be  without 
consideration  upon  the  face  of  the  written  engagement,  it  was  nudum  pactum 
and  gave  no  cause  of  action. 

The  plaintiffs  declared  that  at  the  time  of  making  the  promise 
after-mentioned  they  were  the  indorsees  and  holders  of  a  bill  of 
exchange,  dated  the  14th  of  February,  1803,  drawn  by  one  W. 
Gore  upon  and  accepted  by  one  J.  Hall,  whereby  Gore  requested 
Hall,  seventy  days  after  date,  to  pay  to  his,  Gore's  order,  X56  16s. 
6d. ;  which  bill  of  exchange  Gore  had  before  then  indorsed  to  the 
plaintiffs,  and  which  sum  in  the  bill  mentioned  was  at  the  time  of 
making  the  promise  by  the  defendant  due  and  unpaid.  And  there- 
upon the  plaintiffs,  before  and  at  the  time  of  making  the  said  prom- 
ise by  the  defendant,  had  retained  one  A.  as  their  attorney  to  sue 
(jore  and  Hall  respectively  for  the  recovery  of  the  said  sum  so  due, 
&c.  whereof  the  defendant,  at  the  time  of  his  promise,  &c.  had 
notice.  And  thereupon,  on  the  30th  of  April,  1803,  at,  &c.,  in  con- 
sideration of  the  premises,  and  that  the  plaintiffs,  at  the  instance 
of  the  defendant,  would  forbear  to  proceed  for  the  recovery  of  the 
said  £56  16^.  6rf.,  he,  the  defendant,  undertook  and  promised  the 
plaintiffs  to  pay  them  by  half  past  four  o'clock  on  that  day  £56 
and  the  expenses  which  had  then  been  incurred  by  them  on  the 
said  bill.  The  plaintiffs  then  averred  that  they  did,  within  a  rea- 
sonable time  after  the  defendant's  promise,  stay  all  proceedings 
for  the  recovery  of  the  said  debt,  and  have  hitherto  forborne  to 
proceed  for  the  recovery  thereof ;  and  that  the  expenses  by  them 
incurred  on  the  said  bill  at  the  time  of  making  the  promise  by  the 
defendant,  and  in  respect  of  their  having  so  retained  the  said 
A.,  and  on  account  of  his  having,  before  the  defendant's 
said  promise,  *  drawn  and  engrossed  certain  writs  called  [*11] 
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special  capias*  against  Gore  and  Hall  respectively  on  the  said  bill, 
amounted  to  £20,  of  which  the  defendant  had  notice ;  yet  the 
defendant  did  not  at  half  past  four  o'clock  on  that  day,  &c.,  nor  at 
any  time  before  or  since,  pay  the  said  sum  of  £56  and  the  said 
expenses  incurred,  &c.  There  was  another  special  count,  charging 
that  the  reasonable  expenses  incurred  on  the  bill  were  so  much, 
which  the  defendant  had  refused  to  pay.  And  the  common  money 
counts. 

In  support  of  the  undertaking  laid  in  the  declaration  the  plain- 
tiffs, at  the  trial  at  Guildhall,  produced  the  written  engagement 
signed  by  the  defendant,  which  was  in  these  words :  "  Messrs. 
Wain  and  Co.,  I  will  engage  to  pay  you  by  J  past  4  this  day  fifty- 
six  pounds  and  expenses  on  bill  that  amount  on  Hall.  (Signed) 
Jno.  Warlters,  (and  dated)  No.  2,  Cornhill,  April  30th,  1803." 
Whereupon  it  was  objected,  on  the  part  of  the  defendant,  that 
though  the  promise,  which  was  to  pay  the  debt  of  another,  were  in 
writing,  as  required  by  the  Statute  of  Frauds,  yet  that  it  did  not 
express  the  consideration  of  the  defendant's  promise,  which  was 
also  required  by  the  statute  to  be  in  writing ;  and  that  this  omis- 
sion could  not  be  supplied  by  parol  evidence,  (which  the  plaintiflFs 
proposed  to  call  in  order  to  explain  the  occasion  and  consideration 
of  giving  the  note) ;  and  that  for  want  of  such  consideration  ap- 
pearing upon  the  face  of  the  written  memorandum,  it  stood  simply 
as  an  engagement  to  pay  the  debt  of  another  without  any  con- 
sideration, and  was  therefore  nvdum  pactum  and  void  And  Lord 
Ellenborough,  C.  J.,  upon  view  of  the  Statute  of  Frauds,  29  Car. 

II.,  c.  3,  s.  4,  which  avoids  any  special  promise  to  answer  for 
[*  12]  the  debt  of  another, "  unless  the  agreement  upon  which  *  the 

action  shall  be  brought,  or  some  memorandum  or  note 
thereof,  shall  be  in  writing,  and  signed  by  the  party  to  be  charged 
therewith,"  &c.,  thought  that  the  term  "  agreement "  imported  the 
substance  at  least  of  the  terms  on  which  both  parties  consented  to 
contract,  and  included  the  consideration  moving  to  the  promise, 
as  well  as  the  promise  itself :  and  the  agreement  in  this  sense  not 
having  been  reduced  to  writing  for  want  of  including  the  consider- 
ation of  the  promise,  he  thought  it  could  not  be  supplied  by  parol 
evidence,  which  it  was  the  object  of  the  statute  to  exclude ;  and 
therefore  nonsuited  the  plaintiffs.  A  rule  nisi  was  obtained  in  the 
last  term  for  setting  aside  the  nonsuit  and  granting  a  new  trial,  on 
the  ground  that  the  statute  only  required  the  promise  or  binding 
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part  of  the  contract  to  be  in  writing,  and  that  parol  evidence  might 
be  given  of  the  consideration,  which  did  not  go  to  contradict,  but 
to  explain  and  support  the  written  promise. 

Garrow  and  Lawes  showed  cause  against  the  rule  :  — 
The  question  is  simply  this,  Whether  parol  evidence  can  be 
given  of  an  agreement  which  the  Statute  of  Frauds  avoids  unless 
it  be  in  writing  ?  The  words  are  ''that  no  action  shall  be  brought 
whereby  to  charge  the  defendant  upon  any  special  promise  to  an- 
swer for  the  debt,  &c.,  of  another  person,  &c.,  unless  the  agreement 
upon  which  such  action  shall  be  brought,  or  some  memorandum  or 
note  thereof,  shall  be  in  writing,  and  signed  by  the  party  to  be 
charged  therewith,  &c."  Now  to  every  agreement  there  must  be 
at  least  two  parties ;  and,  in  order  to  make  it  available  in  law, 
there  must  be  some  consideration  for  it ;  which  necessarily  forms 
part  of  the  agreement  itself,  being  that  in  respect  of  which  either 
party  consents  to  be  bound.  It  is  no  answer  to  say  that 
the  parol  evidence  *  offered  of  the  consideration,  namely,  [♦  13] 
the  forbearance  to  sue  Hall,  did  not  go  to  contradict  the 
written  promise ;  it  is  enough  that  being  part,  and  a  material  part, 
of  the  agreement,  it  was  not  reduced  to  writing  and  signed  by  the 
party  to  be  charged,  as  required  by  the  statute.  The  effect  of  such 
parol  evidence,  if  admitted,  would  be  to  render  valid  that  which, 
so  far  as  appears  by  the  writing  itself,  is  void  in  law  for  want  of  a 
consideration ;  and  this  would  be  letting  in  all  the  dangers  of  fraud 
and  perjury,  which  it  was  the  object  of  the  statute  to  guard  against. 
Upon  the  face  of  the  paper  the  debt  appears  to  be  the  debt  of 
another ;  and  as  a  mere  promise  to  pay  the  debt  of  another,  with- 
out any  consideration,  would  before  the  statute  have  been  void  as 
nudum  pactum  at  common  law ;  so  it  is  not  made  good  by  the 
statute  without  a  consideration  in  law  for  entering  into  such  an 
agreement ;  which  agreement,  i  e,,  the  whole  agreement,  or  some 
memorandum  or  note  of  the  whole,  specifying  the  contracting 
parties,  the  consideration,  and  the  promise,  must  be  made  in  writ- 
ing. The  consideration  is  an  essential  part  of  every  executory 
agreement ;  and  this  was  altogether  executory,  on  the  part  at  least 
of  the  defendant.  If  the  agreement  had  been  declared  on  as  in 
writing,  the  mere  production  of  the  note  would  not  have  proved 
the  consideration  of  forbearance  laid  in  the  declaration ;  and  such 
consideration  could  not  have  been  supplied  by  parol  evidence.  In 
Preston  v.  Merccau,  2  Blac.  1249,  where  the  plaintiff  had  agreed  in 
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writing  with  the  defendant's  testator  to  let  him  certain  premises  at 
a  certain  rent ;  parol  evidence,  tendered  to  show  that  the  tenant 
had  agreed  to  pay  a  further  sum  for  ground-rent  to  the  ground 

landlord,  was  rejected  as  subversive  of  the  Statute  of  Frauds ; 
[*  14]  although  it  was  there  *  contended  that  the  evidence  offered 

did  not  go  to  alter  but  to  explain  the  agreement.  So  in 
Gunnis  v.  Erhart,  1  H.  Blac.  290 ;  2  R.  R.  769,  the  verbal  declara- 
tion  of  an  auctioneer  at  the  time  of  a  sale,  that  there  was  a  charge 
on  the  estate,  was  deemed  inadmissible  to  contradict  the  printed 
conditions,  which  stated  the  premises  to  be  free  from  all  incum- 
brances. 

Erskine  and  Marryat,  in  support  of  the  rule,  said  that  the  evi- 
dence tendered  in  the  two  cases  cited  went  not  to  explain  but  to 
contradict  the  written  agreements  ;  in  the  one  case  to  increase  the 
quantum  of  the  rent  specified,  in  the  other  to  subtract  so  much  as 
the  charge  amounted  to  from  the  value  of  the  estate  which  was 
offered  for  sale  free  from  incumbrances.  But  here  the  parol  evi- 
dence went  merely  to  show  on  what  occasion  the  written  agree- 
ment had  been  entered  iuto ;  and  it  is  in  common  practice  to 
admit  parol  evidence  for  such  a  purpose :  it  is  part  of  the  res  gestce, 
and  no  part  of  the  agreement  itself,  which  must  in  its  nature  be 
executory  at  the  time  of  the  writing  made.  The  foundation  of  the 
action  in  this  case  is  not  the  writing,  but  the  promise  by  the  de- 
fendant to  pay  the  debt  of  Hall.  This  before  the  Statute  of  Frauds 
might  have  been  proved  wholly  by  oral  testimony,  but  since  that 
statute  the  promise  can  only  be  evidenced  by  writing  signed  by 
the  party  to  be  charged  therewith,  or  by  some  other  lawfully 
authorised.  It  is  difl&cult  indeed  to  account  for  the  introduction 
of  the  word  agreement  into  the  latter  part  of  the  clause,  which  in 
its  strict  sense,  as  compounded  of  "aggregatio  mentium,  or  the 
union  of  two  or  more  minds  in  a  thing  done  or  to  be  done,  1  Com. 
Dig.  311,"  is  more  properly  applicable  to  the  other  branches  of  the 

clause,  namely,  "an  agreement  on  consideration  of  mar- 
[*  15]  riage,  or  *upon  contract  or  sale  of  lands,  &c.,  or  upon  any 

agreement  not  to  be  performed  within  the  space  of  one 
year,  &c.,"  than  to  any  "special  promise  by  an  executor  to  answer 
damages  out  of  his  own  estate,**  or  to  any  "special  promise  to 
answer  for  the  debt,  &c.,  of  another.*'  To  such  promises  the  word 
agreement  can  only  be  considered  applicable  so  far  as  it  is  synony- 
mous to  engagement  or  undertaking,  in  which  sense  it  is  often 
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used  in  common  parlance,  and  therefore  means  in  this  respect  the 
agreement  or  promise  to  pay  the  debt  of  another.  Besides,  the 
statute  does  not  require  the  whole  agreement  to  be  set  out  in  form, 
but  it  is  sufficient  if  there  be  a  note  or  memorandum  of  it  in  writ- 
ing ;  that  is,  so  much  of  the  agreement  as  is  obligatory  on  "  the 
party  to  be  charged  therewith."  In  whatever  form  of  words  there- 
fore the  promise  is  made,  which  before  the  statute  would  have 
been  evidence  to  bind  the  party  making  it  under  the  circumstances 
of  the  case,  it  will,  if  those  words  are  reduced  into  writing,  still 
bind  him  since  the  statute  under  the  like  circumstances.  But  in 
either  case  the  inducement  for  making  such  promise,  which  is  part 
of  the  res  gestcSy  may  be  evidenced  by  parol.  Thus  suppose  a 
promise  in  writing  to  pay  the  expenses  attending  a  certain  bill 
drawn  by  another ;  parol  evidence  must  necessarily  be  let  in  to 
show  to  what  bill  the  promise  was  meant  to  apply,  and  how  the 
expenses  arose,  and  the  bill  itself  would  be  produced.  And  this 
would  be  evidence  not  to  vary,  but  to  corroborate  the  written 
promise.  The  3d,  7th,  and  17th  sections  of  the  Act  all  require  the 
signature  of  the  party  to  some  note  in  writing  in  order  to  charge 
him  with  the  several  subject  matters  of  those  sections.  But  in  all 
those  cases  the  party  must  be  charged  on  the  special  written  agree- 
ment ;  but  here  he  is  charged  on  the  promise,  of  which  the 
writing  is  only  evidence.  ♦  Yet  the  4th  section  supposes  [*  16] 
that  the  party  is  to  be  charged  upon  the  agreement,  "unless 
the  agreement  upon  which  such  action  shall  be  brought,"  &c. ; 
which  shows  that  agreement  as  there  used  means  no  more  than 
undertaking  or  engagement.  And  in  this  sense  an  agreement 
signed  by  one  party  only  on  a  sale  by  auction  was  holden  sufficient 
to  charge  him  within  the  Statute  of  Frauds.  Seton  v.  Sladey  7  Ves. 
265 ;  6  R.  R  124. 

[Lord  Ellenborough,  C.  J. :  There  it  was  deemed  sufficient 
proof  of  such  agreement  so  as  to  charge  the  party  signing  it.  He 
was  estopped  by  his  signature  from  protecting  himself  under  the 
statute.     But  there  the  consideration  appeared  in  writing.] 

They  then  observed,  that  though  the  objection  must  have  often 
before  occurred  in  actions  of  this  sort,  which  were  in  common  prac- 
tice, the  word  "  agreement "  had  never  before  received  such  a  con- 
struction as  applicable  to  this  branch  of  the  clause. 

Lord  Ellenborough,  C.  J.,  after  noticing  the  definition  of  the 
word  "  agreement "  by  Lord  C.  B.  Comyns,  who  considered  it  as  a 
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thing  to  which  there  must  be  the  assent  of  two  or  more  minds, 
and  which,  he  says,  ought  to  be  so  certain  and  complete  that  each 
party  may  have  an  action  upon  it;  for  which,  in  addition  to  the 
author's  own  authority,  was  cited  that  of  Plowden;  and  better 
(his  Lordship  observed)  could  not  be  cited :  — 

In  all  cases  where  by  long  habitual  construction  the  words  of  a 
statute  have  not  received  a  peculiar  interpretation,  such  as  they 
will  allow  of,  I  am  always  inclined  to  give  to  them  their  natural 
ordinary  signification.  The  clause  in  question  in  the  Statute  of 
Frauds  has  the  word  "  agreement "  ("  unless  the  agreement  upon 

which  the  action  is  brought,  or  some  memorandum  or  note 
[*  17]   thereof  shall  *  be  in  writing,"  &c.).     And  the  question  is, 

Whether  that  word  is  to  be  understood  in  the  loose  incor- 
rect sense  in  which  it  may  sometimes  be  used,  as  synonymous  to 
promise  or  undertaking,  or  in  its  more  proper  and  correct  sense, 
as  signifying  a  mutual  contract  on  consideration  between  two  or 
more  parties  ?  The  latter  appears  to  me  to  be  the  legal  construc- 
tion of  the  word,  to  which  we  are  bound  to  give  its  proper  effect ; 
the  more  so  when  it  is  considered  by  whom  that  statute  is  said  to 
have  been  drawn,  by  Lord  Hale,^  one  of  the  greatest  Judges  who 
ever  sat  in  Westminster  Hall,  who  was  as  competent  to  express 
as  he  was  able  to  conceive  the  provisions  best  calculated  for  carry- 
ing into  effect  the  purposes  of  that  law.  The  person  to  be  charged 
for  the  debt  of  another  is  to  be  charged,  in  the  form  of  the  pro- 
ceeding against  him,  upon  his  special  promise ;  but  without  a  legal 
consideration  to  sustain  it,  that  promise  would  be  nudum  pactum 
as  to  him.  The  statute  never  meant  to  enforce  any  promise  which 
was  before  invalid  merely  because  it  was  put  in  writing.  The 
obligatory  part  is  indeed  the  promise,  which  will  account  for  the 
word  promise  being  used  in  the  first  part  of  the  clause,  but  still 
in  order  to  charge  the  party  making  it,  the  statute  proceeds  to 
require  that  the  agreement,  by  which  must  be  understood  the 
agreement  in  respect  of  which  the  promise  was  made,  must  be 
reduced  into  writing.  And  indeed  it  seems  necessary  for  effectu- 
ating the  object  of  the  statute  that  the  consideration  should  be  set 
down  in  writing  as  well  as  the  promise ;  for  otherwise  the  con- 
sideration might  be  illegal,  or  the  promise  might  have  been  made 

»  Ix)rd  Mansfield  expreffled  a  doubt  Hale's  having  left  some  loose  notes  be- 
of  this  in  Wifrulham  v.  Chftwifnd,  1  Burr,  hind  him,  which  were  afterwards  unskil- 
418,  any  otherwise  perhaps  than  by  Lord    fuUjr  digested.  1  Blac  99. 
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upon  a  condition  precedent,  which  the  party  *  charged  may  [*  18] 
not  afterwards  be  able  to  prove,  the  omission  of  which 
would  materially  vary  the  promise,  by  turning  that  into  an  ab- 
solute promise  which  was  only  a  conditional  one:  and  then  it 
would  rest  altogether  on  the  conscience  of  the  witness  to  assign 
another  consideration  in  the  one  cctse,  or  to  drop  the  condition  in 
the  other  and  thus  to  introduce  the  very  frauds  and  perjuries 
which  it  was  the  object  of  the  Act  to  exclude,  by  requiring  that 
the  agreement  should  be  reduced  into  writing,  by  which  the  con- 
sideration as  well  as  the  promise  would  be  rendered  certain.  The 
authorities  referred  to  by  Comyns,  Plowd.  5  a,  6  a,  9,  to  which 
may  be  added  Dyer,  336  b,  all  show  that  the  word  "  agreement " 
is  not  satisfied  unless  there  be  a  consideration,  which  consider- 
ation forming  part  of  the  agreement  ought  therefore  to  have  been 
shown ;  and  the  promise  is  not  binding  by  the  statute  unless  the 
consideration  which  forms  part  of  the  agreement  be  also  stated  in 
writing.  Without  this,  we  shall  leave  the  witness  whose  memory 
or  conscience  is  to  be  refreshed  to  supply  a  consideration  more 
easy  of  proof,  or  more  capable  of  sustaining  the  promise  declared 
on.  Finding  therefore  the  word  "agreement"  in  the  statute, 
which  appears  to  be  most  apt  and  proper  to  express  that  which 
the  policy  of  the  law  seems  to  require,  and  finding  no  case  in 
which  the  proper  meaning  of  it  has  been  relaxed,  the  best  con- 
struction which  we  can  make  of  the  clause  is  to  give  its  proper 
and  legal  meaning  to  every  word  of  it. 

Grose,  J. :  — 

It  is  said  that  the  parol  evidence  tendered  does  not  contradict 
the  agreement ;  but  the  question  is.  Whether  the  statute  does  not 
require  that  the  consideration  for  the  promise  should  be  in  writing 
as  well  as  the  promise  itself  ?  Now  the  words  of  the  statute 
are  "  that  *  no  action  shall  be  brought  whereby  to  charge  [*  19] 
the  defendant  upon  any  special  promise  to  answer  for  the 
debt,  &c.,  of  another  person,  &c.,  unless  the  "agreement"  upon 
which  such  action  shall  be  brought,  or  some  memorandum  or 
note  thereof,  shall  be  in  writing  *'  &c.  What  is  required  to  be  in 
writing,  therefore,  is  the  "  agreement "  (not  the  promise,  as  men- 
tioned in  the  first  part  of  the  clailse),  or  some  note  or  memo- 
randum of  the  agreement.  Now  the  "  agreement "  is  that  which 
is  to  show  what  each  party  is  to  do  or  perform,  and  by  which  both 
parties  are  to  be  bound ;  and  this  is  required  to  be  in  writing.     If 
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it  were  only  necessary  to  show  what  one  of  them  was  to  do,  it 
would  be  sufficient  to  state  the  promise  made  by  the  defendant 
who  was  to  be  charged  upon  it  But  if  we  were  to  adopt  this 
construction  it  would  be  the  means  of  letting  in  those  very  frauds 
and  perjuries  which  it  was  the  object  of  the  statute  to  prevent 
For  without  the  parol  evidence  the  defendant  cannot  be  charged 
upon  the  written  contract  for  want  of  a  consideration  in  law  to 
support  it  The  effect  of  the  parol  evidence  then  is  to  make  him 
liable:  and  thus  he  would  be  charged  with  the  debt  of  another 
by  parol  testimony,  when  the  statute  was  passed  with  the  very 
intent  of  avoiding  such  a  charge,  by  requiring  that  the  "agree- 
ment," by  which  must  be  understood  the  "whole  agreement," 
should  be  in  writing. 

Lawrence,  J. :  — 

From  the  loose  manner  in  which  the  clause  is  worded,  I  at  first 
entertained  some  doubt  upon  the  question  ;  but  upon  further  con- 
sideration I  agree  with  my  Lord  and  my  brothers  upon  their  con- 
struction of  it.  If  the  question  had  arisen  merely  on  the  first  part 
of  the  clause,  I  conceive  that  it  would  only  have  been  necessary 
that  the  promise  should  have  been  stated  in  writing ;  but 
[*  20]  *  it  goes  on  to  direct  that  no  person  shall  be  charged  on 
such  promise  unless  the  "  agreement,"  or  some  note  or 
memorandum  thereof,  that  is,  of  the  "  agreement,"  be  in  writing ; 
which  shows  that  the  word  "  agreement "  was  meant  to  be  used  in 
a  sense  different  from  promise,  and  that  something  besides  the 
mere  promise  was  required  to  be  stated.  And  as  the  consideration 
for  the  promise  is  part  of  the  "  agreement,"  that  ought  also  to  be 
stated  in  writing. 

Le  Blanc,  J. :  — 

If  there  be  a  distinction  between  "  agreement "  and  "  promise,"  I 
think  that  we  must  take  it  that  "  agreement "  includes  the  con- 
sideration for  the  promise  as  well  as  the  promise  itself;  and  I 
think  it  is  the  safer  method  to  adopt  the  strict  construction  of  the 
words  in  this  case,  because  it  is  better  calculated  to  effectuate  the 
intention  of  the  Act,  which  was  to  prevent  frauds  and  perjuries,  by 
requiring  written  evidence  of  what  the  parties  meant  to  be  bound 
by.  I  should  have  been  as  well  satisfied,  however,  if,  recurring  to 
the  words  used  in  the  first  part  of  the  clause,  they  had  used  the 
same  words  again  in  the  latter  part,  and  said,  "  unless  the  promise 
or  agreement  upon  which  the  action  is  brought,  or  some  note  or 
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memorandum  thereof,  shall  be  in  writing."  But  not  having  so 
done,  I  think  we  must  adhere  to  the  strict  interpretation  of  the 
word  "agreement,"  which  means  the  consideration  for  which  as 
well  as  the  promise  by  which  the  party  binds  himself. 

Bule  discharged, 

Laythoarp  v.  Bryant. 

2  Bing.  N.  C.  735-748  (s.  c.  3  Scott,  238;  2  Hodges,  25). 

Statute  of  Frauds,  —  Sale  of  Interest  in  Land.  — Memorandum. 

The  defendant  purchased  certain  leasehold  premises  at  an  auction,  and  [735] 
signed  a  memorandum  of  the  purchase  on  the  back  of  a  paper  contain- 
ing the  particulars  of  the  premises,  the  name  of  the  owner,  and  the  con- 
ditions of  sale:  Ilelfl,  that  the  defendant  was  bound  by  his  contract,  not- 
withstanding it  was  not  signed  by  the  vendor. 

This  was  an  action  against  the  defendant  to  recover  damages 
for  loss  occasioned  to  the  plaintiif  by  the  defendant's  refusing  to 
pay  for  certain  leasehold  premises  he  had  purchased  at  an  auction, 
on  the  3rd  of  December  1833,  for  £441. 

The  particulars  and  conditions  of  sale  announced  that  the  lease 
and  goodwill  of  the  premises,  situate  in  Stoke  Newington, 
in  which  the  coke,  coal,  and  seed  *  trades  had  been  carried  [*  736] 
on,  would  be  peremptorily  sold  by  auction  by  ]tfr.  Thomas 
Ross,  at  the  Auction  Mart,  on  the  3d  of  December,  by  order  of 
Mr.  W.  Laythoarp,  the  proprietor,  retiring  from  the  trade. 

The  defendant  signed  a  memorandum  of  the  purchase  at  the 
back  of  a  paper  containing  the  particulars  and  conditions  of  sale, 
but,  being  known  to  the  auctioneer,  was  not  required  to  pay  any 
deposit.  On  the  12th  of  December  the  plaintiffs  solicitor  sent 
defendant  an  abstract  of  the  plaintiffs  title,  and  by  letter  called 
on  him  to  proceed  with  the  purchase,  when  the  defendant,  saying 
he  had  only  bid  at  the  plaintiff's  request,  refused  to  complete  the 
purchase,  and  returned  the  abstract  An  assignment  of  the  lease, 
prepared  by  the  solicitor  of  the  ground  landlord,  accompanied  with 
a  letter  from  the  plaintiffs  solicitor,  was  then  sent  to  the  defend- 
ant ;  this  he  also  returned,  still  refusing  to  complete  the  contract, 
but  making  no  objection  to  the  title.  The  plaintiff  thereupon 
sold  the  premises  again,  for  £194  58.,  and  brought  this  action  to 
recover  the  difference  between  that  sum  and  X441,  the  price  which 
the  defendant  had  agreed  to  pay. 
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A  verdict  having  been  found  for  the  plaintiBf, 

Atcherley,  Serjt.,  pursuant  to  leave  reserved  at  the  trial,  moved 
to  seL  aside  the  verdict,  and  enter  a  nonsuit  instead,  on  the  ground 
that  the  plaintiffs  name  was  not  in  the  contract,  which  appeared 
to  be  made  with  Boss  the  auctioneer :  that  it  was  not  binding  on 
the  plaintiff ;  that  therefore,  for  want  of  mutuality,  the  contract 
was  inoperative ;  and  also  as  not  being  signed  pursuant  to  the 
fourth  section  of  the  Statute  of  Frauds.  He  relied  on  Lawrenson 
V.  Butler,  1  Sch.  &  Lef.  13,  where  Lord  Eedesdale  refused  to  en- 
force a  specific  performance,  on  the  ground,  that  without  a 
[*  737]  signature  to  bind  the  *  vendor  there  was  no  mutuality  in 
the  contract ;  and  said,  "  I  confess  I  have  no  conception 
that  a  Court  of  Equity  ought  to  decree  a  specific  performance  in 
a  case  where  nothing  has  been  done  in  pursuance  of  the  agree- 
ment, except  where  both  parties  had  by  the  agreement  a  right 
to  compel  a  specific  performance  according  to  the  advantages 
which  it  might  be  supposed  that  they  were  to  derive  from  it; 
because  otherwise  it  would  follow  that  the  Court  would  decree  a 
specific  performance  where  the  party  called  upon  to  perform  might 
be  in  this  situation,  that  if  the  agreement  was  disadvantageous  he 
would  be  liable  to  the  performance,  and  yet,  if  advantageous  to 
him,  he  could  not  compel  a  performance.  This  is  not  equity  as  it 
seems  to  me.  If,  indeed,  there  was  a  concealment,  or  an  ignorance 
of  the  facts  on  the  one  part,  and  that  thereby  the  other  party  was 
led  into  a  situation  from  whence  he  could  not  be  extricated,  then 
he  would  have  a  right  to  have  the  agreement  executed  cy  prh ; 
that  is,  a  new  agreement  is  to  be  made  between  the  parties." 

In  ffBourke  v.  Perceval,  2  Ball  &  Beatty,  58  ;  12  R  E.  68,  Lord 
Manners  approved  of  that  decision ;  and  in  Martin  v.  Mitchell, 
2  Jac.  &  Walk.  428,  Sir  W.  Grant  says,  "  When  one  party  having 
entered  into  a  contract  that  has  not  been  signed  by  the  other  party, 
afterwards  repents,  and  refuses  to  proceed  in  it,  I  should  have  felt 
great  difficulty  in  saying  that  he  had  not  a  locus  penitentice,  and 
was  not  at  liberty  to  recede  until  the  other  had  signed,  or  in  some 
manner  made  it  binding  upon  himself.  How  can  the  contract  be 
complete  before  it  is  mutual ;  and  how  can  it  be  complete  as  to 
the  one  and  not  as  to  the  other  ? " 

A  rule  nisi  having  been  granted, 

Bompas,  Serjt,  and  Steere  showed  cause.     It  sufficiently 
[*  738]  appears  from  the  particulars  of  sale,  that  Ross  was  *  acting 
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as  agent  to  the  plaintiff,  and  that  the  plaintiff  was  a  party  to  the 
contract.  The  contract  is  complete  when  the  auctioneer's  hammer 
falls.  Payne  v.  Cave,  3  T.  E.  148 ;  1  R  R  679.  And  a  Court  of  equity 
will  enforce  specific  performance,  where  there  is  an  express  undertak- 
ing on  the  part  of  the  purchaser.  Palmer  v.  Scott,  1  Russ.  &  Mylne, 
391.  Under  the  fourth  section  of  the  Statute  of  Frauds,  all  that  is 
requisite  is,  that  the  agreement  should  be  in  writii^g,  and  signed  by 
the  party  to  be  charged.  It  is  true  that  to  constitute  an  agreement, 
the  consideration  must  appear,  Wain  v.  Warltera,  5  East,  10 ;  7 
R  R  645,  p.  231,  ante ;  but  an  objection  on  the  ground  of  want 
of  mutuality  has  never  been  made  before.  Agreements  similar  to 
the  present  have  been  repeatedly  enforced  in  Courts  of  equity, 
even  under  the  17th  section  of  the  Statute  of  Frauds,  w^hich 
enacts  that  no  contract  for  the  sale  of  merchandise  shall  be  good, 
unless  upon  a  part  delivery,  a  payment  of  earnest,  or  a  note  in 
writing  of  the  bargain,  "  made  and  signed  by  the  parties  to  be 
charged  by  such  contract,  or  their  agents  :  whereas  the  4th  section 
only  enacts  that  no  action  shall  be  brought  upon  any  sale  of  lands, 
unless  the  agreement  on  which  such  action  shall  be  brought,  or 
some  note  thereof  shall  be  in  writing,  and  signed  by  the  party  to 
be  charged  therewith,  or  some  person  thereunto  by  him  lawfully 
authorised.  In  Btukhouse  v.  Crosby,  2  Equ.  Cas.  Abr.  33,  the  Lord 
Chancellor  said,  "  he  had  often  known  the  objection  taken,  that 
a  mutual  contract  in  writing  ought  to  appear  on  both  sides ;  but 
that  that  objection  had  as  often  been  overruled."  In  Seton  v. 
Slade,  7  Ves.  275  ;  6  R  R  129,  Lord  Eldon  said,  "  This  agreement 
is  signed  by  the  defendant  only ;  but  that  makes  him  within  the 
statute  a  party  to  be  charged."  In  Coles  v.  Trecothick,  9  Ves. 
250 ;  7  R  R  178,  it  is  said  to  have  been  laid  down  by 
Lord  *  Hardwicke,  "  that  it  is  not  necessary  the  identi-  [*  739] 
cal  agreement  should  be  signed ;  but  any  not«  or  memo- 
randum will  do."  Tavmey  v.  Crowther,  3  Br.  Ch.  Cas.  161-318,  and 
Hatton  V.  Grey,  2  Br.  Ch.  Cas.  164,  established  the  same  principle. 
Layyrenson  v.  Butler,  goes  only  to  the  point  of  specific  performance 
not  to  the  validity  of  the  contract,  and  it  is  the  first  case  in  which 
any  doubt  has  been  raised.  But  in  Lord  Ormond  v.  Anderson,  2 
Ball  &  Beatty,  370  ;  12  R  R  107,  Lord  Manners  says,  "  An  objec- 
tion has  been  made  to  the  execution  of  this  agreement,  on  the 
ground  that  it  has  not  been  signed  by  the  plaintiff,  and  that  the 
defendant  could  not  have  enforced  it  against  the  plaintiff.     I  am 
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very  well  aware,  that  a  doubt  has  been  entertained  by  a  Judge  in 
this  Court  of  very  high  authority,  whether  Courts  of  equity  would 
specifically  execute  an  agreement  where  one  part  only  was  bound. 
There  exists  no  provision  in  the  Statute  of  Frauds  to  prevent  the 
execution  of  such  an  agreement ;  and  Sir  James  Mansfield,  who 
certainly  had  great  experience  in  Courts  of  equity,  lays  it  down 
in  the  case  of  Allen  v.  Bennett,  3  Taunt.  169,  176;  12  R  R  633, 
that  a  contract  signed  by  one  party  would  be  enforced  in 
equity  against  that  party,  and  that  such  was  the  daily  prac- 
tice of  that  Court."  And  the  same  view  was  taken  by  Sir 
W.  Grant  who  says  in  Western  v.  Etissell,  3  Ves.  &  Beames,  192 ; 
12  R  R  179,  "  after  the  cases  that  have  been  determined,  I  should 
hardly  be  at  liberty,  notwithstanding  the  Considerable  doubt  thrown 
upon  that  point  by  Lord  Redesdale  in  Clinan  v.  Cooke,  1  Sch.  & 
Let  22 ;  9  R  R.  3,  No.  70,  post,  to  refuse  a  specific  performance 
upon  the  ground  that  there  was  no  agreement  signed  by  the  party 
seeking  a  i>erformance."  In  Courts  of  law  the  name  of  the  pur- 
chaser, written  by  the  auctioneer  acting  as  his  agent,  has  always 
been  held  suflScient  to  bind  him,  EmToerson  v.  Heelis,  2  Taunt.  38 ; 
11  R  R  520 ;  and  here  the  plaintiffs  name  was  in  the  conditions 

of  sale.  In  Allen  v.  Bennett,  3  Taunt.  169  ;  12  R  R  633, 
[*  740]  it  was  held  that  an  order  for  goods,  *  written  and  signed 

by  the  seller  in  a  book  of  the  buyers,  but  not  naming  the 
buyers,  might  be  connected  with  a  letter  of  the  seller  to  his  agent, 
mentioning  the  name  of-  the  buyer,  and  with  a  letter  of  the  buyer 
to  the  seller,  claiming  the  performance  of  the  order,  to  constitute 
a  complete  contract  within  the  Statute  of  Frauds.  And  Sir  J. 
Mansfield,  C.  J.,  said,  "  It  was  then  objected,  that  one  party  who 
has  not  signed  is  not  bound ;  but  the  fact  was  the  same  in  the 
cases  of  Egerton  v.  Mattheics,  6  East,  307 ;  8  R.  R  489,  and 
Champion  v.  Plummer,  1  Bos.  &  R  (N.  R)  252  ;  8  R  R  795,  and 
the  objection  was  never  taken  in  either  of  those  cases ;  but  the 
whole  of  this  case  supposes  that  the  plaintiff  had  agreed.  Suppose 
he  has  not  contracted  by  writing,  he  has  by  parol,  and  he  is  bound 
\M  iumour;  and  it  has  never  yet  been  decided  that  an  obligation 
in  honour  would  not  be  a  good  consideration.  All  these  cases, 
Egerton  v.  Matthews,  Saunderson  v.  Jackson,  2  Bos.  &  R  238 ;  5  R 
B.  580,  and  Champion  v.  Plummer,  suppose  a  signature  by  the  seller 
to  be  sufficient,  and  every  one  knows  it  is  the  daily  practice  of  the 
Court  of  Chancery  to  establish  contracts  signed  by  one  person  only; 
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and  yet  a  Court  of  equity  can  no  more  dispense  with  the  Statute 
of  Frauds,  than  a  court  of  law  can ;  there  is  no  reason  therefore 
to  set  aside  the  verdict,  and  the  rule  must  be  discharged." 

In  the  present  case,  the  letters  of  the  plaintiffs  attorney  upon 
sending  the  abstract  and  the  assignment,  may,  according  to  the 
foregoing  decision,  be  connected  with  the  defendant's  signing 
the  particulars  of  sale,  and  constitute  an  agreement  binding  on  the 
plaintiff,  even  according  to  the  view  taken  by  the  defendant's 
counsel. 

Atcherley  and  Busby,  in  support  of  the  rule. 

In  order  to  bind  a  purchaser  of  real  estate,  there  must,  under 
the  4th  section  of  the  Statute  of  Frauds,  be  a  mutuality  in  the 
contract,  as  well  as  a  consideration  expressed  in  writing. 
Without  those  ingredients,  there  can  *  be  no  agreement ;  [*  741] 
and  though  the  17th  section  of  the  statute  requires  only 
a  note  of  the  bargain  upon  a  sale  of  chattels,  the  4th  section,  on  a 
sale  of  real  property,  requires  a  note  of  the  agreement.  Here,  upon 
the  face  of  the  particulars,  the  property  appears  to  be  sold  by  Ross 
the  auctioneer,  not  by  the  plaintifif,  and  the  plaintiff  having  omitted 
to  sign,  there  is  no  agreement  between  him  and  the  defendant 
There  is  nothing  to  fix  the  plaintiff ;  nothing  on  which  the  defend- 
ant could  have  sued  him  for  a  breach  of  contract.  The  letters  of 
the  plaintiffs  attoniey  accompanying  the  abstract  and  the  assign- 
ment of  the  lease,  are  mere  offers,  and  not  an  engagement  to  sell. 
The  authorities  relied  on  for  the  plaintiff  are  either  cases  in  equity 
where  the  question  has  turned  on  specific  performance,  or  questions 
on  the  17th  section  of  the  statute.  Now,  upon  a  demand  for  spe- 
cific performance,  if  the  plaintiff  alleges  a  contract  in  his  bill,  the 
defendant,  unless  he  puts  himself  upon  the  statute  in  his  answer, 
admits  the  existence  of  the  contract.  Roberts  on  Frauds,  p.  106 ; 
Whitchurch  v.  Bevis,  2  Br.  Ch.  Cas.  564.  But  even  in  equity  it 
is  required  that  the  writing  the  plaintiff  seeks  to  enforce  should 
import  the  privity  and  assent  of  both  parties.  Charlwood  v.  Duke 
of  Bedford,  1  Atk.  497.  And  in  Champion  v.  Plummer,  1  Bos. 
&  P.  (N.  R)  254;  8  R.  R,  797,  Sir  James  Mansfield  said,  "How 
can  that  be  said  to  be  a  contract,  or  memorandum  of  a  contract, 
which  does  not  state  who  are  the  contracting  parties  ?  By  this 
note  it  does  not  at  all  appear  to  whom  the  goods  were  sold.  It 
would  prove  a  sale  to  any  other  person  as  well  as  to  the  plaintiffs ; 
there  cannot  be  a  contract  without  two  parties,  and  it  is  customary 
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in  the  course  of  business  to  state  the  name  of  the  purchaser,  as 
well  as  of  the  seller,  in  every  bill  of  parcels.  This  does  not  appear 
to  me  to  amount  to  any  memorandum  in  writing  of  a 
[*742]  bargain."  Gosbell  *v.  Archer^  4  Nev.  &  Man.  485,  shows 
that  the  Courts  are  not  disposed  to  construe  the  statute 
away.  Even,  independently  of  the  statute,  no  agreement  can  be 
enforced  without  an  actionable  mutuality  between  the  parties.  In 
Lees  V.  Whitcovib,  5  Bing.  34,  it  was  held  that  a  written  agreement 
"  to  remain  with  A.  B.  two  years  for  the  purpose  of  learning  a 
trade,"  was  not  binding  for  want  of  an  engagement  in  the  same 
instrument  by  A.  B.  to  teach. 

TiNDAL,  C.  J.  .  This  case  comes  before  the  Court  on  two 
objections. 

First,  that  when  the  contract  is  inspected  it  does  not  contain 
the  name  of  one  of  the  parties.  I  admit  that  an  agreement  is  not 
perfect  unless  in  the  body  of  it,  or  by  necessary  inference,  it  con- 
tain the  names  of  the  two  contracting  parties,  the  subject-matter 
of  the  contract,  the  consideration,  and  the  promise.  Looking  at 
this  contract,  as  it  may  be  collected  from  the  particular  of  sale,  it 
appears  to  be  an  agreement  by  which  Ross  sells  property  on  be- 
half of  Laythoarp.  When,  in  the  outset,  it  says  that  the  property 
will  be  sold,  subject  to  conditions,  we  are  referred  to  the  conditions 
in  the  same  paper;  and  there  we  see  that  Ross  is  an  auctioneer 
who  sells  for  Laythoarp.  That  gets  rid  of  the  objection  therefore, 
that  Laythoarp's  name  is  not  contained  in  the  contract. 

The  second  objection  is  of  great  importance :  that  the  contract 
has  not  been  signed  by  the  vendor.  In  order  to  determine  the 
validity  of  the  objection  we  must  look  to  section  4  of  the  Statute 
of  Frauds.  That  section  directs  that  "  no  action  shall  be  brought, 
whereby  to  charge  any  executor  or  administrator,  upon  any  special 
promise,  to  answer  damages  out  of  his  own  estate ;  or  to 
[*743]  charge  the  tliifendant  upon  any  special  promise  *to  an- 
swer for  the  debt,  default,  or  miscarriage  of  another  per- 
son; or  to  charge  any  person  upon  any  agreement  made  upon 
oonsidpration  of  marriage;  or  upon  any  contract  or  sale  of  lands, 
tenements,  or  hereditaments,  or  any  interest  in  or  concerning 
them ;  or  upon  any  agreement  that  is  not  to  be  performed  within 
the  space  of  one  year  from  the  making  thereof,  unless  the  agree- 
ment upon  which  !?uch  action  shall  be  brought,  or  some  memo- 
randum  or  note  thereof  shall  be  in  writing,  and  signed  by  the 


R.  C.  VOL.  VI.]  SECT.  IV.  — STATUTE  OF  FRAUDS.  245 

Ho.  23.  —  Laythoarp  ▼.  Brytnt,  2  Bing.  H.  C.  748,  744. 

party  to  be  charged  therewith,  or  some  other  person  thereunto  by 
him  lawfully  authorised."  And  the  object  of  the  statute  was,  that 
no  action  should  lie  unless  where  it  could  be  proved  at  the  trial 
that  the  agreement  had  been  signed  by  the  party  to  be  charged. 
First,  no  action  against  any  executor  or  administrator;  that  is, 
where  an  executor  is  defendant ;  then,  "  or  to  charge  the  defend- 
ant upon  any  special  promise,  &c.,"  —  there,  the  term  is,  expressly, 
defendant,  —  "  unless  the  agreement  upon  which  such  action  shall 
be  brought,  or  some  memorandum  or  note  thereof,  shall  be  in 
writing,  and  signed  by  the  party  —  "  By  what  party  ?  By  "  the 
party  to  be  charged  therewith,"  —  the  defendant  in  the  action. 

But  then  it  is  said,  unless  the  plaintiff  signs  there  is  a  want 
of  mutuality.  Whose  fault  is  that  ?  The  defendant  might  have 
required  the  vendor's  signature  to  the  contract ;  but  the  object  of 
the  statute  was  to  secure  the  defendant's.  The  preamble  runs, 
"For  prevention  of  many  fraudulent  practices  which  are  com- 
monly endeavoured  to  be  upheld  by  perjury  and  subornation  of 
perjury."  And  the  whole  object  of  the  Legislature  is  answered 
when  we  put  this  construction  on  the  statute.  Here,  when  this 
party  who  has  signed  is  the  party  to  be  charged,  he  cannot  be 
subject  to  any  fraud.  And  there  has  been  a  little  confusion  in 
the  argument  between  the  consideration  of  an  agreement 
and  mutuality  of  claims.  *  It  is  true  the  consideration  [*  744] 
must  appear  on  the  face  of  the  agreement  Wain  v. 
Warlters  was  decided  on  the  express  ground  that  an  agreement 
under  the  fourth  section  imports  more  than  a  bargain  under  the 
seventeenth.  But  I  find  no  case,  nor  any  reason  for  saying  that 
the  signature  of  both  parties  is  that  which  makes  the  agreement 
The  agreement,  in  truth,  is  made  before  any  signature. 

Let  us  apply  this  to  several  of  the  cases  pointed  out  in  the 
fourth  section.  I  agree  that  the  same  principle  must  be  applied 
to  all ;  but  let  us  see  whether  in  any  it  has  been  dreamed  of  that 
there  must  be  a  signature  by  both  parties.  In  the  first  place, 
take  the  case  of  a  letter  from  an  executor.  Who  ever  heard  that 
in  order  to  charge  him  there  must  also  be  a  letter  from  the  party 
addressed  ?  If  the  executor's  letter  contain  merely  an  offer,  that 
offer  indeed  must  be  accepted  before  it  can  be  binding  ;  but  if  it 
contain  a  promise  on  adequate  consideration,  no  further  signature 
is  wanting  to  its  validity.  Let  us  look  at  the  next  case,  —  an 
engagement  to  pay  the  debt  of  a  third  person.     Is  it  not  every 


246  CONTRACT. 


Ho.  28.  —  Laythoarp  ▼.  Bryant,  2  Bing.  H.  C.  744,  745. 


day's  practice  to  put  in  a  guaranty  signed  by  the  surety  ?  but  I 
never  heard  it  objected  that  unless  you  show  also  the  signature 
of  the  other  party  the  guaranty  is  void.  No  such  objection  was 
made  in  IVain  v.  Warlters,  although  it  would  have  afforded  an 
easy  answer  to  the  plaintiff's  claim. 

The  word  agreement,  therefore,  is  satisfied,  if  the  writing  states 
the  subject-matter  of  the  contract;  the  consideration;  and  is 
signed  by  the  party  to  be  charged. 

Among  the  several  authorities  cited,  I  will  only  refer  to  two, 
which  seem  to  decide  this  cause.  In  JEmrnerson  v.  Hedis  there 
was  a  sale  by  auction  of  some  growing  turnips.  Upon  a  bidding 
by  the  defendant's  servant,  on  the  part  of  the  defendant, 
[*  745]  the  lot  weis  knocked  down  to  *  him  ;  the  auctioneer  wrote 
the  defendant's  name  opposite  the  description  of  the  lot 
in  the  particulars  of  sale ;  and  the  contract  was  held  valid  not- 
withstanding there  was  no  signature  on  the  part  of  the  vendor. 
Allen  V.  Bennett  was  a  decision  on  the  17th  section,  but  it  was 
held  that  there  was  no  occasion  for  a  signature  by  the  vendor, 
although  the  word  in  that  section  is  parties ;  in  section  4,  party. 
Lees  V.  Whitcomh  does  not  bear  out  the  point  for  which  it  has 
been  cited.  For,  first,  it  turned  on  the  want  of  consideration ;  and, 
secondly,  on  a  variance  between  the  record  and  the  evidence.  As 
to  the  decisions  in  Courts  of  equity,  I  can  only  say  that  in  the 
greater  number  of  them  there  has  not  been  a  signature  by  both 
parties,  and  notw^ithstanding  the  dicta  of  Lord  Redesdale  and 
Sir  T.  Plummer,  —  no  doubt  great  authorities,  —  Courts  of  equity 
have  continued  the  same  stream  of  decision  as  before. 

Park,  J.  I  put  out  of  view  the  decisions  in  Courts  of  equity, 
although  the  greater  proportion  of  them  is  in  favour  of  the  con- 
struction we  now  adopt,  and  those  Courts  have  not  followed  the 
dicta  of  Lord  Redesdale  and  Sir  Thomas  Plummer.  And  the 
cases  on  the  17th  section  of  the  statute  might  very  much 
be  put  out  of  question,  because  the  language  of  that  section  is 
different  from  the  language  of  the  fourth.  But  even  in  those 
cases,  where  the  language  of  the  section  is  parties,  not  party,  it 
was  not  held  necessary  that  the  contract  should  be  signed  by  both. 
In  Saunderson  v.  Jackson,  2  Bos.  &  P.  238 :  5  R.  R.  580,  the  name 
of  the  buyer  was  not  at  first  inserted  in  the  contract ;  but  a  letter 
was  found  referring  to  it,  and  it  was  held  the  two  papers  might  be 
connected  together.     And  Bowcn  v.  Morris,  2  Taunt.  374,  confirms 
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that  decision.  Then,  with  respect  to  the  construction  of 
the  fourth  section,  it  *  is  best  not  to  make  fanciful  dis-  [*  746] 
tinctions,  but  to  look  at  the  words  of  the  statute :  "  No  ac- 
tion shall  be  brought,  unless  the  agreement  upon  which  such  action 
shall  be  brought,  or  some  memorandum  or  note  thereof,  shall  be  in 
writing,  and  .<«igned  by  the  party  to  be  charged  therewith,  or  some 
other  person  thereunto  by  hiih  lawfully  authorised." 

This  is  signed  by  the  party  to  be  charged ;  the  consideration  is 
duly  stated,  and  the  name  of  the  auctioneer  and  of  the  vendor 
appears  in  the  conditions.  In  Lees  v.  Whitcomb  the  only  question 
was,  whether  the  contract  was  truly  set  out  in  the  declaration. 

Vaughan,  J.  All  the  essential  requisites  of  sect  4,  both  ac- 
cording to  the  letter  and  spirit  of  the  Act,  have  been  complied 
with.  The  argument  htw  proceeded  on  a  fallacy  arising  out  of  a 
misconception  of  the  case  of  Wain  v.  Warlters.  That  decision 
never  turned  on  the  ground  that  the  mutuality  of  a  contract 
must  appear,  but  only  that  the  note  or  memorandum  must  show 
the  consideration  as  well  as  the  promise,  otherwise  all  the  incon- 
veniences would  prevail  which  the  statute  was  meant  to  obviate. 

The  present  objection  has  not  been  taken  before,  and  is  not 
sanctioned  by  any  of  the  great  authorities.  In  Seton  v.  Slade,  7 
Ves.275,  6  R.  R  129,  a  signature  by  one  party  was  held  sufficient ; 
and  Fowle  v.  Freeman,  9  Ves.  351 ;  7  R  R.  219,  is  a  decision  to  the 
same  effect.  In  Bowen  v.  Morris^  2  Taunt.  387,  Sir  J.  Mansfield 
said,  "  In  equity,  a  contract  signed  by  one  party  would  be  enforced, 
and  it  was  not  clear  that  it  was  different  in  law." 

The  Courts  of  equity,  with  the  exception  of  the  dicta  of  Lord 
Kedesdalb  and  Sir  T.  Plummer,  present  one  uniform 
stream  of  authority.  There  is  nothing  contrary  at  *law;  [*  747] 
and  looking  at  the  words  of  the  statute,  they  are,  "No 
action  shall  be  brought,  unless  the  agreement  upon  which  such 
action  shall  be  brought,  or  some  memorandum  or  note  thereof, 
shall  be  in  writing,  and  signed  by  the  party  to  be  charged  there- 
with, or  some  other  person  thereunto  by  him  lawfully  authorised." 
Is  not  this  an  agreement  which  fulfils  the  requisites  of  the  statute 
inasmuch  as  it  states  the  consideration  for  the  contract,  and  the 
promise,  and  is  signed  by  the  party  to  be  charged  ? 

Bosanquet,  J.  My  opinion  is  founded  on  the  words  of  the 
fourth  section  of  the  statute,  as  well  taken  by  themselves  as  con- 
trasting them  with  sect.  17.     It  is  said  there  has  been  some  differ- 
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ence  of  opinion  on  the  subject  in  Courts  of  equity ;  although  the 
preponderance  of  authority  is  in  favour  of  the  construction  we  now 
adopt ;  I  find  no  doubt  in  Courts  of  law ;  but  if  there  be  any,  we 
must  revert  to  the  language  of  the  statute :  *'  No  action  shall  be 
brought,  unless  the  agreement  upon  which  such  action  shall 
be  brought,  or  some  memorandum  or  note  thereof,  shall  be  in 
writing,  and  signed  by  the  party  to  be  charged  therewith,  or 
some  other  person  thereunto  by  him  lawfully  authorised."  This 
fourth  section  does  not  avoid  contracts  not  signed  in  the  man- 
ner prescribed ;  it  only  precludes  any  right  of  action.  The  17th 
section  is  stronger,  and  avoids  contracts  not  made  as  the  section 
prescribes ;  yet  even  under  that  section  it  has  been  held  sufficient 
if  a  contract  be  signed  by  the  party  to  be  charged.  In  the  4th 
section,  the  language  is,  expressly,  the  party  to  be  charged.  It  is 
said  there  must  be  an  agreement,  and,  to  be  binding,  it  must  be 
signed.  No  doubt  that  is  so ;  and  the  question  is,  is  this  an  agree- 
ment?    It  states  the  particulars  of  the  property  to  be  sold;  it 

incorporates  the  name  of  the  purchaser,  the  seller,  the 
[*  748]  property,  and  the  price ;  it  *  includes  all  the  requisites  of 

an  agreement,  and  the  defendant  testifies  by  his  signature 
that  such  an  agreement  exists.  The  question  is,  can  the  vendor 
enforce  it,  if  it  be  not  signed  by  himself  ? 

The  statute  requires  that  it  shall  be  signed  by  the  party  to  be 
charged ;  and  it  was  not  intended  to  impose  on  the  vendor  the 
burthen  of  the  proof  of  some  other  paper  in  the  hands  of  the 
opposite  party,  and  which  the  vendor  may  have  no  means  of  pro- 
ducing ;  for  it  often  happens  that  each  party  delivers  to  the  other 
the  part  signed  by  himself.  A  common  case  is,  where  an  agree- 
ment arises  out  of  a  correspondence  ;  it  often  happens  that  a  party 
is  unable  to  give  evidence  of  his  own  letter;  and  he  is  not  to  be  de- 
feated because  he  cannot  produce  a  formal  agreement  signed  by 
both  the  parties  to  the  contract. 

My  opinion  being  formed  on  the  language  of  the  statute,  it  is 
unnecessary  to  observe  on  the  letters  written  on  the  part  of  the 
plaintiff;  but  if  there  had  been  any  doubt  as  to  the  extent  of 
what  the  statute  requires,  I  should  have  thought  those  letters 
would  have  supplied  the  deficiency.  Buk  discharged. 
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ENGLISH  NOTES. 

The  requisites  of  a  sufficient  memorandum  are:  (a)  The  Parties; 
(h)  The  Promise;  (c)  The  Consideration. 

{a)  The  Name  or  Description  of  t/ie  Parties.  In  Vandenberg  v. 
Spooner  (1866),  L.  R.,  1  Ex.  316,  35  L.  J.  Ex.  201,  14  W.  R.  843, 
**S.  agrees  to  hxxy  the  whole  of  the  lots  of  marble  purchased  by  B.,  now 
lying  at  Lyme  Cobb,  at  Is.  per  foot,"  was  held  not  to  be  a  sufficient 
memorandum,  as  B.'s  name  was  not  mentioned  as  a  seller.  In  Newall 
Y.  Radford  (1868),  L.  R.,  3  C.  P.  52,  37  L.  J.  C.  P.  1,  17  L.  T. 
118,  16  W.  R.  97,  on  a  purchase  of  flour  the  defendant's  agent,  J.  W., 
made  the  following  entry  in  a  book  belonging  to  N. :  "Mr.  N.,  32 
sacks  culasses,  at  39*.  280ths.,  to  wait  orders.  J.  W."  In  an  action 
by  N.  for  non-delivery  of  the  flour,  this  entry  was  proved,  and  it  was 
established  by  parol  evidence  that  N.  was  a  baker  and  that  the  defend- 
ant was  a  flour  merchant.  In  the  correspondence  which  ensued  N. 
wrote  to  J.  W.  about  the  flour  he  "had  bought,"  and  J.  W.  wrote  in 
reply  about  the  flour  he  "had  sold."  It  was  held  that  the  entry  was 
a  sufficient  memorandum ;  for  that  the  parol  evidence  of  the  relative 
trades  of  the  parties  was  admissible,  and  independently  of  the  corre- 
spondence showed  that  the  defendant  was  the  seller  and  the  plaintiff 
the  buyer  of  the  flour.  In  Hood  v.  Barrington  (1868),  L.  R.,  6  Eq. 
218,  description  of  the  vendors  as  "executors  of  F."  was  considered 
sufficient.  It  has  been  held  that  the  word  ^'vendor  "  is  not  a  sufficient 
description  to  identify  the  person  who  contracts  to  sell.  Potter  v.  Duf- 
field  (1873),  L.  R.,  18  Eq.  4,  43  L.  J.  Ch.  472,  22  W.  R.  585;  Jarrett 
V.  Hunter  (1887),  34  Ch.  D.  182,  6^  L.  J.  Ch.  141,  55  L.  T.  727,  35 
W.  R.  132;  but  that  the  word  "proprietor"  is  sufficient.  Sale  v.  Lam- 
heH  (1873),  L.  R.,  18  Eq.  1,  43  L.  J.  Ch.  470,  22  W.  R.  478,  Rossiter 
V.  Miller,  No.  17,  p.  174,  ante,  3  App.  Cas.  1124.  Where  an  agreement 
for  the  sale  of  real  estate  did  not  disclose  the  names  of  the  vendors,  but 
it  appeared  therefrom  that  the  vendors  were  a  company  in  possession  of 
the  property  offered  for  sale  and  that  they  had  carried  on  operations 
thereon,  the  vendors  were  held  to  be  sufficiently  described.  Commins  v. 
Scott  (1875),  L.  R.,  20  Eq.  11,  44  L.  J.  Ch.  563,  32  L.  T.  420,  23  W. 
R.  498.  Description  of  a  vendor  as  "trustee  selling  under  a  power  of 
sale"  is  sufficient.  Catling  v.  King  (1877),  5  Ch.  D.  660,46  L.  J.  Ch. 
384,  36  L.  T.  526,  25  VV.  R.  550.  In  an  agreement  for  sale  of  land  it  is 
sufficient  if  the  name  of  the  agents  appear  on  the  receipt  for  the  deposit 
instead  of  that  of  the  real  purchaser.  Smith  v.  Breutuell  (1888),  W. 
N.  69. 

The  names  of  the  parties  need  not  all  be  in  the  same  document.  In 
Warner  v.  WUlington  (1856),  3  Drew.  533,  25  L.  J.  Ch.  662,  an  agree- 
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to  be  contained  in  four  letters  written  by  the  vendor's  agent  to  the 
vendor  or  to  his  solicitor.  Two  of  them  were  signed  by  the  agent's 
clerk,  and  in  the  last  signed  by  the  agent  there  was  no  reference  to 
those  signed  by  the  clerk.  It  was  held  that  there  was  no  sufficient 
memorandum. 

But  two  papers  may  by  intrinsic  evidence  (with  the  aid  of  parol  evi- 
dence o£  surrounding  circumstances  in  order  to  construe  them)  be  so 
connected  as  to  constitute  a  memorandum. 

The  leading  case  upon  this  subject  is  Ridgwuy  v.  Wharton  (1858), 
6  H.  L.  Cas.  238,  27  L.  J.  Ch.  46,  in  which  the  subject  was  fully  dis- 
cussed. The  rule  to  be  extracted  from  it  appears  to  be  the  following 
(see  Campbell  on  Sale,  2nd  ed.  p.  309):  Where  there  are  two  (or  it 
may  be  more)  writings,  one  containing  the  terms,  and  the  other 
signed,  but  not  on  the  face  of  it  containing  the  terms,  and  such  writings 
are  capable  (having  regard  to  the  circumstances  under  which  they  were 
respectively  written  and  signed)  of  being  with  legal  certainty  so  con- 
strued that  the  latter  refers  to  the  former  as  a  document  embodying  or 
further  setting  forth  the  terms  of  the  contract;  then  parol  evidence  is 
admissible  to  prove  those  circumstances  in  order  to  establish  this  con- 
struction j  and  this  construction  being  established,  the  documents  may 
be  read  together  as  a  note  or  memorandum  in  writing  of  the  contract. 
This  principle  is  further  illustrated  by  the  cases  of  Buxton  v.  Rust 
(1872),  L.  R.,  7  Ex.  1,  279,  41  L.  J.  Ex.  1,  173;  Long  v.  Millar  (1879), 
4  C.  P.  D.  450,  48  L.  J.  C.  P.  596,  41  L.  T.  306,  27  W.  R.  720 ; 
Shardlow  V.  Cotterill  (1881),  20  Ch.  D.  90,  51  L.  J.  Ch.  353,  45  L.  T. 
572,  30  W.  R.  143;  Cave  v.  Hastings  (1881),  7  Q.  B.  D.  125,  50  L. 
J.  Q.  B.  575,  45  L.  T.  348;  and  Craig  v.  Elliott  (1885),  15  L.  R.  Ir. 
257. 

The  rule  is  still  more  elastic  where  it  is  merely  required  to  supplement 
an  incomplete  memorandum  which  is  signed  by  the  party  to  be  charged 
with  another  also  signed  by  him.  Here  it  is  sufficient  that  the  papers 
are  (having  regard  to  surrounding  circumstances)  capable  of  being 
with  legal  certainty  so  construed  as  to  relate  to  one  and  the  same  trans- 
action, and  that  when  read  together  they  disclose  all  the  essentials  of 
the  contract.  Illustrations  of  this  are:  Allen  v.  Bennett  (1810),  3 
Taunt.  169,  12  R.  R.  633;  Western  v.  Russell  (1814),  3  Ves.  &  B.  187, 
13  R.  R.  178;  Warner  v.  Willington  (1856),  3  Drew.  523,  25  L.  J. 
Ch.  662;  Bauma7in  v.  Jaines  (1868),  L.  R.,  3  Ch.  508;  Studds  v.  Wat- 
son  (1884),  28  Ch.  D.  305,  54  L.  J.  Ch.  626,  52  L.  T.  129,  33  W.  R. 
118;  and  Oliver  v.  Hunting  (1890),  44  Ch.  D.  205,  59  L.  J.  Ch.  255, 
62  L.  T.  108,  38  W.  R.  618. 
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AMERICAN  NOTES. 

The  rule  probably  states  the  law  as  it  is  pronounced  generally  in  this  country, 
except  as  to  the  necessity  for  expressing  the  consideration.  Upon  this  point 
the  authorities  differ.  In  a  few  States  it  is  enacted  in  the  statute  that  the  con- 
sideration shall  be  stated,  and  in  many  it  is  enacted  that  it  need  not  be  stated. 
In  New  York  the  consideration  must  be  stated  ;  Sears  v.  Br  ink,  3  Johnson  (New 
York),  210 ;  3  Am.  Dec.  475 ;  Justice  v.  Lang,  42  New  York,  522  (now  required 
by  statute) ;  so  in  Vermont ;  Idey.  Stanton^  15  Vermont,  685 ;  40  Am.  Dec.  698. 
Mr.  Browne  (Statute  of  Frauds,  §  390)  says  :  **  In  this  country,  such  has  been 
the  contrariety  of  opinion  upon  the  doctrine  of  Wain  y.  Warlters^  that  it  would 
scarcely  afford  any  useful  purpose  to  attempt  to  weigh  the  cases  with  a  view 
to  ascertain  which  way  the  balance  of  judicial  opinion  may  incline.  In  each 
of  the  States  the  point  has  been  presented,  and  in  each  has  been  decided  as 
seemed  to  its  Courts  wisest  in  point  of  policy  or  most  commended  by  authority. 
Of  those  States  where  the  word  *  agreement '  is  retained  in  the  clause  requir- 
ing the  memorandum,  the  doctrine  of  Wain  v.  Warlters^  is  repudiated  in  Maine, 
Vermont,  Connecticut,  Massachusetts,  North  Carolina,  Ohio,  and  Missouri ; 
but  it  has  received  the  sanction  of  the  Courts  in  New  Hampshire,  New  York, 
New  Jersey,  Maryland,  South  Carolina,  Georgia,  Indiana,  Michigan,  and 
Wisconsin.  In  the  statutes  of  some  other  States  the  word  *  agreement '  does 
not  so  occur,  but  the  word  *  promise  '  is  coupled  with  it  in  the  clause  in  ques- 
tion, and  the  Courts  of  those  States  have  generally  dispensed  with  the  state- 
ment of  the  consideration  on  the  ground  of  that  difference."  It  would  seem 
that  Mr.  Browne  ranks  Vermont  on  the  wrong  side,  and  that  if  Mr.  Lawson  is 
right  (Contracts,  §  79),  the  point  is  regulated  by  statute  in  Maine,  Massachu- 
setts, New  Jersey,  and  Michigan,  among  the  States  enumerated  by  Mr.  Browne 
as  depending  on  judicial  decision. 

In  the  leading  case  of  Packard  v.  Bichardson^  17  Massachusetts,  122  ;  9  Am. 
Dec.  123,  "  the  varied  fortunes  of  the  law  of  that  case  "  ( Wain  v.  Warlters\ 
**  both  in  England  and  America,  are  shown  with  leanied  and  painful  elabora- 
tion by  Parker,  C.  J.,  and  the  decision  disapproved ;  '*  Sheehy  v.  Adarene,^! 
Vermont,  541 ;  98  Am.  Dec.  623.  "  In  Day's  edition  (1817),  of  East's  reports 
is  also  a  very  learned,  acute,  and  exhaustive  note  by  Judge  Swift,  and 
enlarged  by  the  editor,  disapproving  that  decision."  Id.  Chief  Justice 
Parker  devoted  many  pages  to  Wain  v.  Warlters,  considered  the  doctrine  of 
it  "novel  and  unsound,"  and  "does  not  find  that  it  has  been  recognised  any- 
where but  in  New  York,"  cited  Kent's  dissatisfaction  with  it,  and  observed : 
"  Indeed  I  cannot  but  entertain  the  belief  that  neither  the  British  Parliament 
nor  the  Legislature  of  New  York  or  Massachusetts  ever  looked  into  Plowden 
or  Comyns,  or  any  law  dictionary  to  ascertain  the  force  and  meaning  of  that 
term,  as  has  been  done  since  to  make  out  the  construction  of  the  statute. 
Sometimes  the  sense  of  an  instrument  or  statute  is  lost  by  looking  too  deep 
for  it,  as  men  have  been  known  to  impoverish  themselves  by  digging  into 
the  bowels  of  the  earth  for  riches  which  they  would  have  obtained  with  less 
labour  by  working  upon  its  surface.  Not  that  I  am  disposed  to  treat  with  dis- 
respect the  labours  and  researches  of  learned  and  patient  jurists  in  ancient  or 
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modern  times.  Cei-tainly  the  science  of  the  law  requires  such  investigations, 
but  as  in  other  sciences,  the  object  of  pursuit  has  been  sometimes  lost  by 
reason  of  its  being  thought  at  a  distance  when  all  the  time  it  has  been  near." 

It  would  be  interesting,  but  could  hardly  be  useful,  to  review  the  course  of 
the  conflict  over  this  question  in  this  country.  It  reminds  one  of  Milton's 
opinion  of  the  character  of  the  early  battles  between  the  rude  inhabitants  of 
England. 

Mr.  Browne  (Statute  of  Frauds,  §  386)  remarks  that  this  is  the  most  diffi- 
cult question  relating  to  the  statute,  and  has  occasioned  a  more  marked  con- 
flict of  judicial  opinion  than  any  other  arising  upon  it,  and  cites  and  discusses 
Wain  V.  Warlters  at  great  length,  favouring  its  conclusions. 

In  general,  the  memorandum  must  contain  either  in  itself  or  by  clear  refer- 
ence, the  terms  of  a  complete  contract,  and  if  any  essential  term  is  absent  the 
memorandum  is  insufficient.  Aheel  v.  Radcliff,  13  Johnson  (New  York),  297 ; 
7  Am.  Dec.  377 ;  Wardell  v.  WUliams,  62  Michigan,  50 ;  4  Am.  St.  Rep.  814 ; 
Hazard  v.  Day,  14  Allen  (Mass.),  487  ;  92  Am.  Dec.  790 ;  Tice  v.  Freeman^ 
30  Minnesota,  389  j  Fry  v.  Piatt,  32  Kansas,  62;  Peck  v.  Vandemark,  99  New 
York,  29  ;  Grace  v.  Denixon,  114  Massachusetts,  16 ;  Hope  v.  Dixon,  22  Grant 
Chancery  (U.  C),  439 ;  Baker  v.  Glass,  6  Munford  (Virginia),  212 ;  Grajlon  v. 
Cumming.%  99  United  States,  100,  disapproving  Salmon  Falls  M,  Co.  v.  Goddard, 
14  Howard  (U.  S.  Supr.  Ct.),  446.  In  Mentz  v.  Newwitter,  122  New  York, 
491 ;  11  Lawyers*  Rep.  Annotated,  97 ;  19  Am.  St.  Rep.  514,  it  was  held  that 
the  memorandum  of  a  sale  of  land  was  fatally  defective  for  not  containing  the 
name  of  the  vendor,  citing  Champion  v.  Plummer,  1  B.  &  P.  N.  R.  252 ;  8  R.  R. 
795.  So  if  the  terms  of  payment  cannot  be  made  out  therefrom.  Nelson  v. 
Shelby,  ^c,  Co.,  96  Alabama,  515 ;  38  Am.  St.  Rep.  116.  See  also  Kopp  v.  Reiter, 
146  Illinois,  437  ;  37  Am.  St.  Rep.  156 ;  Ringer  v.  HoUsclaw,  112  Missouri,  519. 

But  the  cases  are  agreed  that  the  form  of  the  memorandum  is  not  essential 
It  may  be  an  invoice  or  bill,  a  bought  and  sold  note,  an  entry  in  a  book,  or 
by  letters.  Austin  Y.Davis,  128  Indiana,  472;  25  Am.  St.  Rep.  456;  Neuh 
berry  v.  Wall,  84  New  York,  576;  Argus  Co.  v.  Albany,  55  New  York,  495; 
Hurley  v.  Brown,  98  Massachusetts,  545 ;  96  Am.  Dec.  671 ;  McConnell  v. 
Brillhart,  17  Illinois,  354  ;  65  Am.  Dec.  661 ;  Louisville,  ^c,  Co.  v.  Lorick,  29  S.  C. 
633 ;  2  Lawyers'  Rep.  Annotated,  212 ;  Wiener  v.  Whipple,  53  Wisconsin,  298 ; 
40  Am.  Rep.  775. 

See  note,  26  Am.  Dec.  661 ;  5  Id.  321 ;  2  Lawyers'  Rep.  Annotated,  212. 

As  to  the  necessity  of  signature,  the  doctrine  of  Laythoarp  v.  Bryant,  that 
the  phrase  "party  to  be  charged  "  or  "parties  to  be  charged,"  means  the 
party  sued,  and  that  the  signature  of  the  other  party  is  not  essential  seems  to 
be  accepted  by  the  weight  of  authority  in  this  country.  This  is  the  opinion 
of  ]Mr.  Lawson  (Contracts,  §  80,  citing  many  cases)  ;  and  of  Judge  Bennett 
(note,  Benj.  Sales,  6th  Am.  ed.  220),  who  says  the  contrary  view  "  is  clearly 
untenable."  The  leading  case  is  probably  Justice  v.  Lang,  42  New  York,  493 ; 
1  Am.  Rep.  576 ;  52  New  York,  323 ;  citing  Laythaorp  v.  Bryant,  and  other 
cases  to  the  same  effect  are  Sanborn  v,  Flagler,  9  Allen  (Mass.),  474  ;  Williams 
V.  Robinson,  73  Maine,  186 ;  40  Am.  Rep.  352 ;  Smith  v.  Smith,  8  Blackford 
(Indiana),  208 ;  Lowber  v.  Connit^  36  Wisconsin,  176 ;  Ivory  v.  Murphy,  36 
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Missouri,  534;  Lowryv,  Mehaffy,  10  Watts  (Pennsylvania),  387;  DeCordooa 
V.  Smith's  Admr%  9  Texas,  129;  58  Am.  Dec.  136;  Gartrell  y,  Stafford,  12 
Nebraska,  545 ;  41  Am.  Rep.  707 ;  Sabre  v.  Smith,  62  New  Hampshire,  663 ; 
Ellsworth  V.  So,j  Sfc.  Co.,  31  Minnesota,  543;  Douglass  v.  Spears,  2  Nott  &  Mc- 
Cord  (So.  Car.)  207 ;  10  Am.  Dec.  588 ;  Old  Colony  R,  Co,  v.  Evans,  6  Gray 
(Mass.),  25;  66  Am.  Dec.  394;  Ives  y,  Hazzard,  4  Rhode  Island,  81 ;  67  Am. 
Dec.  500.     See^note,  25  Am.  Rep.  54-3. 

Holding  the  contrary  view  are  Thomas  v.  Tnistees,  3  A.  K.  Marshall  (Ken- 
tucky), 298  ;  13  Am.  Dec.  165 ;  Corbitt  v.  Gas  Co.,  6  Oregon,  405 ;  25  Am.  Rep. 
540  ;  Krohn  v.  Bantz,  68  Indiana,  277;  Wilkinson  v.  Heaoenrich,  58  Michigan, 
574  ;  55  Am.  Rep.  708. 

Justice  V.  Lang  was  doubted,  although  followed  on  the  second  appeal,  and 
on  oral  evidence  of  acceptance  it  was  left  to  the  jury  to  say  whether  the  de- 
fendant had  agreed  to  accept  and  pay.  This  doctrine  has  since  been  followed  in 
Xew  York.  (Mason  v.  Decker,  72  New  York,  595 ;  28  Am.  Rep.  190.)  The  first 
decision  was  by  the  commission  of  appeals  (a  temporary  tribunal  appointed  to 
help  the  Court  with  its  arrears  of  business),  the  second  by  the  Court  of  Appeals. 
On  the  second  appeal  the  Court  observed :  "  Whether  therefore  the  case  was 
well  decided  as  reported  in  42  N.  Y.  will  not  be  considered.  The  case  pre- 
sented a  grave  question ;  and  without  more  consideration  than  I  have  now 
given  it,  I  should  have  hesitated  before  assenting  to  the  conclusions  of  the 
learned  and  accurate  Judge  by  whom  the  prevailing  opinion  was  given,  that 
a  promise  void  in  law,  made  by  one  party,  was  a  good  consideration  for  a 
promise  by  the  other.  It  is  not  easy  to  discover  any  of  the  elements  of  a 
consideration  in  such  a  void  promise.  It  is  neither  a  benefit  to  the  one  nor 
a  loss  to  the  other  party."  But  this  seems  to  beg  the  question  whether  the 
promise  by  the  one  not  signing  teas  a  void  promise. 

In  Wilkinson  v.  Heavenrich,  supra,  the  Court  said :  "  The  conflict  of  author- 
ity upon  questions  of  the  kind  raised  upon  this  record  is  tnily  bewildering, 
and  the  cases  are  incapable  of  being  reconciled  with  each  other,"  and  the 
Court  held  the  contract  signed  by  only  one  of  the  parties  to  it  to  be  void  for 
want  of  mutuality. 

No.  24.  — CATON  V.  CATON. 
(1867.) 

No.  25. —JONES  V.  VICTOEIA  GRAVING  DOCK 
COMPANY. 

(1877.) 

RULE. 

A  siGNATUUE  to  Satisfy  the  Satute  of  Frauds  may  be  any- 
where in  the  document ;  but  it  must  be  there  with  the  in- 
tention of  verifying  the  document  as  a  writing  containing 
the  terms  of  the  contract. 
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Caton  y.  Caton. 

L,  R.,  2  H.  L.  127-148  (8.  c.  36  L.  J.  Ch.  886  ;  16  W.  R.  1). 

[127]  Statute  of  Frauds.  —  Memorandum,  —  Signature, 

Though  it  is  not  necessary  that  the  signature  of  a  party  should  (within  the 
Statute  of  Frauds)  be  placed  in  any  particular  part  of  a  ^vritten  instrument, 
it  is  necessary  that  it  should  be  so  introduced  as  to  govern  or  authenticate 
every  material  and  operative  part  of  the  instrument.  Wiiere,  therefore,  the 
name  of  the  party  against  whom  specific  performance  was  sought  to  be  en- 
forced, appeared  in  different  parts  of  the  paper,  but  only  in  such  a  way  that, 
in  each  case,  it  merely  referred  to  the  particular  part  where  it  was  found,  and 
that  part  was  in  the  form  of  reference  or  description,  and  not  of  promise  or 
undertaking :  — 

Held^  that  the  paper  did  not  constitute  a  contract  signed  within  the  provi- 
sions of  the  Statute  of  Frauds. 

C.  proposing  to  marry  H.,  wi-ote  out  a  paper  beginning  thus:  *'ln  the  event 
of  a  marriage  between  the  under-mentioned  parties,  the  following  conditions  as 
a  basis  for  a  maniage  settlement  are  mutually  agreed  upon."  Then  followed 
several  sentences,  each  in  this  form,  **  C.  to  do  so  and  so,  H.  to  have  so  and 
so."  No  name  of  either  party  was  signed  to  the  paper,  which  was  delivered 
by  C.  to  H.^A  solicitor  for  the  purpose  of  drawing  the  settlement.  Two  of  the 
clauses  in  it  appeared  to  have  been,  by  mutual  arrangement,  struck  out.  No 
settlement  was  ever  executed;  it  was  dispensed  with  by  U.  at  C.'s  request, 
upon  C.*s  verbal  promise  to  give  H  certain  advantages  by  his  will.  C.  died, 
and  the  will  was  not  found  to  fulfil  the  promise:  — 

Held,  that  H.  was  not  entitled  (independently  of  the  question,  whether,  as 
a  matter  of  fact,  there  had  been  any  waiver)  to  specific  performance  of  the 
arrangements  mentioned  in  the  written  paper,  as  it  did  not  constitute  a  con- 
tract within  the  meaning  of  the  Statute  of  Frauds. 

Kichard  Bewley  Caton  was  a  clergyman  of  the  Church  of  Eng- 
Inmh  In  the  autumn  of  1852,  when  about  seventy-eight  years 
of  age,  he  made  proposals  of  marriage  to  Mrs.  Harriet  Henley, 
widow,  then  about  sixty  years  of  age.  Both  parties  were  pos- 
sessed of  property,  the  lady  holding  some,  hereinafter  called  the 
Irish  property  and  producing  £80  a  year,  under  a  settlement  made 
upon  a  former  marriage,  and  secured  to  her  separate  use.  Her 
other  property  consisted  of  money  on  mortgage  and  of  railway 
securities.  It  was  arranged  that  a  settlement  should  be  made  on 
the  intended  marriage,  and  in  December,  1852,  Mr.  Caton  wrote 

out  a  paper  in  the  following  terms :  — 
[•  1 28]    "  Chester  and  Holyhead  debentures  .    .    .  £4,000 
"  Manchester  and  kolyhead 3,000 


R.  C.  VOL.  VI.]  SECT.  IV.  —  STATUTE  OF  FRAUDS.  257 

Ko.  24.  — Cat<m  t.  Caton,  L.  S.,  S  H.  L.  128, 129. 

"  Pickering  estate  mortgage £2,000 

"Mr.  Cole's  mortgage 2,000 

"  Irish  property,  annual  value,  say     ...  80 

"  In  the  event  of  marriage  between  the  under-mentioned  parties, 
the  following  conditions,  as  a  basis  for  a  marriage  settlement,  are 
mutually  agreed  upon.  Mrs.  Henley  to  have  the  whole  of  her 
fortune  settled  upon  herself  (under  trustees  one  to  be  named  by 
Mrs.  H. ,  and  the  other  by  Mr.  Caton),  and  to  go  to  the  uses  of 
her  will.  But  the  annual  interest  on  her  fortune  to  be  received 
and  taken  by  the  Eev.  R  B.  C.  for  and  during  his  life,  with  the 
exception  of  £80  a  year  to  be  paid  to  Mrs.  H.  under  the  denom- 
ination of  pin-money. " 

"  The  house,  coach-houses,  and  stables,  No.  75,  Seymour  Place, 
Bryanstone  Square,  the  property  of  the  Eev.  R.  B.  C,  is  given 
to  Mrs.  H.  for  her  life,  at  her  decease  to  go  to  the  uses  of  Mr. 
Caton's  will.  Also  his  household  furniture,  plate,  linen,  and 
china,  given,  at  his  decease,  to  Mrs.  H.  in  whatever  house  they 
may  reside. " 

"  Memorandum  omitted  at  the  proper  place.  Mrs.  H.  to  have 
liberty  to  withdraw  £2000  for  the  purchase  of  a  house,  said  house 
to  be  settled  upon  herself. "  ^ 

**  All  property  that  may  fall  into  Mrs.  H.  during  our  marriage 
to  be  her  sole  property,  and  subject  to  the  uses  of  her  will,  but 
her  husband  to  have  the  annual  rent  or  interest  of  said  property 
during  his  life." 

"  Mrs.  H.  to  be  entitled  to  receive  at  my  death  the  half-year's 
rents  that  shall  then  be  due,  or  becoming  due,  arising  from  her 
property. "  ^ 

This  paper,  though  in  the  handwriting  of  Mr.  Caton,  was  not 
signed  by  him,  nor  was  it  signed  by  Mrs.  Henley,  though  she 
was  made  aware  of  its  contents,  and  agreed  to  them.  On  the 
29th  of  December,  1852,  Mr.  Caton  and  Mrs.  Henley  attended  at 
the  office  of  Mr.  Emmet,  solicitor,  in  Bloomsbury  Square, 
and  acquainted  him  *  with  their  arrangements,  and  Mr,  [*  129] 
Caton  handed  to  him  this  paper  to  prepare  a  marriage 
settlement  He  was  named  trustee  for  Mrs.  Henley,  and  the 
Rev.  Trewell  Moore  was  named  trustee  for  Mr  Caton. 

^  In  the  cop7  of  this  instrument  printed  sentence  was  marked  as  struck  through 
in  the  Appendix  to  the  Cases,  and  declared    %vith  a  pen. 

hy  the  respondents  to  be  a  fac-simile,  this        ^  This  sentence  was  marked  in  the  same 

manner. 
VOL.  VI.— 17 
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The  draft  settlement  was  prepared,  and  the  two  parties  saw  it 
at  Mr.  Emmet's  chambers  on  the  6th  of  January,  1853.  On  their 
waj'  home,  Mr.  Caton  complained  of  the  length  of  the  settlement, 
and  proposed  to  her  that,  in  order  to  diminish  the  expense  of  it, 
all  mention  of  her  Irish  property  should  be  omitted,  as  that  was 
already  settled  to  her  separate  use.  She  consented.  The  draft 
was  altered  accordingly,  and  a  copy  sent  to  Mr.  Caton  on  the  11th 
of  January.  Mr.  Caton  then  represented  to  Mrs.  Henley  the  great 
expense  that  the  settlement  would  occasion,  which  he  proposed  to 
save  altogether,  and,  as  she  alleged,  he  promised,  if  she  would 
forego  its  execution,  strictly  and  faithfully  to  carry  into  effect  the 
terms  of  the  memorandum,  and  to  leave  to  her,  by  his  will,  the 
whole  of  her  then  and  after -acquired  property,  and  to  give  her 
his  house  in  Seymour  Place  for  her  life,  and  to  give  her  abso- 
lutely all  the  furniture,  plate,  linen,  &c.,  in  and  about  his  resi- 
dence at  the  time  of  his  death,  and  promised  that  she  should  not 
in  any  way  be  injured  by  consenting  to  what  he  proposed.  She 
did  consent  to  it,  and  communicated  her  wishes  to  Mr.  Emmet, 
who,  both  by  word  of  mouth  and  by  letter,  remonstrated 
[*  130]   against  her  so  consenting.^     She  showed* this  letter  to 

1   His   letter    was    in    the    foUowing  Fortunately  she  had  all  her  fortane  (£500 

terms: —  a  year)  settled,  and  she  is  consequently 

"Bloomsbury  Squabe,  now  qnite  independent  of  him.      What 

"  4  Fpb.  1853.  wonld  have  been  the  case  had  she  had  no 

"  My  dear  Mrs.  Henley,  —  It  wonld  settlement  1    She  must  have  returned  to 

appear  strange  were  I  to  sa\'  that  a  day  her  husband's  honse  or  starved, 

has  not  passed  since  you  left  town  that  "  Now,  I  wiU  suppose,  in  your  case,  that 

my  thoughts  have  not  dwelt  on  our  last  the  will  is  duly  executed  at  the  time  and 

interview,  and  I  felt  and  still  do  feel,  the  place  named,  and  that  it  is  to  the  effect 

very  deepest  anxiety  for  your  future  wel-  promised  ;  then  suppose    a   quarrel,  and 

fare.    It  is  however,  impossible  for  me  to  the  will  is  thrown  into  the  fire,  and  another 

allow  you  to  change  your  present  state  made,  leaving  you  a  paltry  pittance,  per- 

and  place  yourself  in  a  position  by  which  haps  £100  a  year ;  and  remember,  too,  you 

yon  will  be  deprived  of  all  your  fortune  will  bo  in  ignorance  of  the  change  until 

and  left  entirely  at  the  mercy  of  another  death  shall  have  removed  him  far  beyond 

for  your  future   existence,  without  once  the  reach  of  all  reproaches.     What  will 

again  raising  my  warning  roice  against  you  say  then,  and  you  incur  the  possibility 

such  a  very  unjust  proceeding.     Since  I  of  such  an  event  taking  place,  when  (if 

saw  you,  a  case  has  occurred  in  my  own  the  gentleman  is  acting  honourably)  there 

office  which  fully  justifies  all  I  have  said  cannot  be  the  least  objection  to  your  hav- 

on  the  subject.    The  marriage  took  place  ing  your  fortune  settled  upon  yourself  in 

a  year  since  last  October.      ITie  gentle-  accordance  with  his  promise  to  you,  and 

man,  a  widower  with  three  children,  aged  your  promise  to  me.     Do  let  me  beg  of 

sixty,  and  the  lady  aged  about  fifty ;  they  you  to  pause  and  well  consider  the  conse- 

have  quarrelled  and  separated.    The  lady  quence  before  you  lose  all  your  fortnne, 

finding  it  impossible  to  endure  his  conduct,  and  for  ever.    Once   married,  and  your 

left  the  house  and  went  to  her  sister's,  power  is  gone.    You  can  do  nothing  then. 
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Mr.  Caton,  who  was  very  angry  that  his  word  should  be  doubted. 
She  adhered  to  her  promise  to  Mr.  Caton.  The  marriage  took 
place  on  the  7th  of  February,  1853,  and,  before  the  ceremony, 
Mr.  Caton  produced  a  will  which  appeared  to  be  in  con- 
formity with  his  promises,  and  which  he  executed  as  soon  as  the 
ceremony  had  been  performed.  During  his  life  he  took  pos- 
session of  his  wife's  property,  and  also  received  several  sums  of 
money  which  fell  to  her  on  the  deaths  of  other  people,  amount- 
ing to  £1360.  This  was  shown  by  a  memorandum  of  his  own. 
He  paid  her  the  sum  of  £80  a  year.  In  one  of  his  own  memoran- 
dum books  was  an  entry  by  him  in  these  words :  "  Mrs.  Caton's 
fortune,  Feb.  7,  1853,"  and  the  particulars  which  followed  were 
added  up  by  him,  and  were  stated  at  "£14,904"  By  arrange- 
ment between  them,  the  house  in  Seymour  Place  was  sold,  and 
the  proceeds,  amounting  to  £775,  were  invested  in  3  per  cent, 
consols. 

Mr.  Caton  died  on  the  24th  of  January,  1864,  and  it  was  then 
■found  that,  on  the  4th  of  May,  1863,  he  had,  without  the  appel- 
lant's knowledge,  made  a  will,  revoking  all  others,  and  leaving 
his  household  furniture,  linen,  &c.,  to  the  appellant  absolutely, 
and  two  leasehold  houses.  No.  9,  Seymour  Place,  and  No.  2,  Mit- 
ford  Place,  to  her  for  life,  the  income  of  Cole's  mortgage  to  her 
for  her  life,  but  the  principal  to  the  respondents,  in  equal  shares, 
at  her  death;  and  he  made  other  similar  dispositions, 
*tlie  result  of  which  was,  as  she  alleged,  that,  under  this  [*131] 
will,  the  income  which  she  should  derive  would  amount 
to  £400  a  year,  a  sum  smaller  than  that  which  she  had,  pre- 
viously to  the  marriage,  enjoyed  from  her  own  fortune.  The 
respondents  were  made  his  general  devisees  and  legatees.  The 
gross  amount  of  his  property  was  stated  to  be,  in  realty  about 
£50,000,  and  in  personalty  about  £40,000. 

On  the  15th  of  April,  1864,  the  appellant  filed  her  bill  (which 
was  afterwards  amended  (against  the  respondents,  and  prayed 
that  the  terras  of  the  agreement  contained  in  the  memorandum 
drawn  up  by  Mr.  Caton,  and  delivered  to  Mr.  Emmet,  might  be 

bnt  ntter  rain  regrets.    Pray  excuse  my  brother.    With  my  beat  wishes  for  your 

Mrriting  in  this  strain,  and  attribute  it  to  fatare  happiness  in   whatever   state  yon 

the  rery  great  interest  I  feel  in  yonr  future  may  be,  and  wherever  you  may  be,  be- 

welfare  as  your  brother,  for  you  will  re-  lieve  me, 

member  you  begged  of  me  years  ago  to  "  My  dear  Mrs.  Henley,  yours  truly, 
act  towards  you,  and  watch  over  you,  as  a  "  Geo.  N.  Emmbt." 
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decreed  to  be  carried  into  effect,  and  that  she  might  be  declared 
entitled  to  the  property  therein  specifically  mentioned  as  the  for- 
tune of  which  she  was  possessed  at  the  time  of  her  marriage,  and 
to  her  after-acquired  property,  and  to  the  annual  income  thereof 
accrued  since  Mr.  Caton's  death,  and  to  the  consols  representing 
the  sum  of  £775,  the  proceeds  of  the  sale  of  the  house,  No.  75, 
Seymour  Place,  and  for  general  relief. 

The  respondents  put  in  their  answer,  denying  the  existence  of 
any  agreement,  and  they  pleaded  the  Statute  of  Frauds. 

The  cause  came  on  for  hearing  before  Vice-Chancellor  Stuart, 
on  motion  for  a  decree,  in  May,  1865,  when  His  Honour 
pronounced  judgment  in  favour  of  the  appellant  84  L.  J.  Ch. 
564.  On  appeal,  this  decree  was  reversed  by  Lord  Chancellor 
Cranworth.     L.  R  1  Ch.  137. 

Sir  Roundell  Palmer,  Q.  C,  and  Mr.  C.  Locock  Webb,  for  the 
appellant :  — 

The  Attorney-General  (Sir  John  Eolt),  and  Mr.  Greene,  Q.  C, 
(Mr.  Elderton  was  with  them),  for  the  respondent :  — 
[135]       Sir  R.  Palmer  replied. 

May  20.     The  Lord  Chancellor  (Lord  Chelmsford)  :  — 

My  Lords,  upon  the  argument  of  this  appeal  the  counsel  for  the 

appellant  abandoned  the  ground  on  which  her  case  was 

[*  136]  placed  in  *  the  Court  below,  and  raised  a  question  which 

had  not  been  previously  considered,  or,  at  all  events,  was 

not  decided  by  the  decree  appealed  from. 

The  case  for  the  plaintiff,  at  the  hearing  before  Vice-Chancellor 
Stuart,  was  founded  upon  the  parol  agreement  of  Mr.  Caton, 
that  if  the  plaintiff  would  forego  the  execution  of  any  deed  of 
settlement  he  would  leave  to  her  by  will  the  whole  of  her  then 
and  after-acquired  property,  and  the  house  in  Seymour  Place,  and 
the  furniture  and  effects  which  should  be  in  his  residence  at  the 
time  of  his  decease,  which  agreement  it  was  contended  had  been 
in  part  performed  by  the  subsequent  execution  of  a  will  by  Mr. 
Caton  in  accordance  with  his  promise.  The  Vice  Chancellor 
adopted  this  view,  and  said :"  I  am  at  a  loss  to  know  what  act 
of  part  performance  of  an  agreement  to  leave  a  certain  provision 
by  will,  could  be  more  complete  than  the  execution  of  a  will 
conformably  to  that  contract  In  fact  it  is,  so  far,  more  than  a 
part  performance,  it  a  complete  performance. "  And  upon  the 
fact,  which  appears  in  the  case,  of  the  subsequent  revocation  of 
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the  will  by  Mr.  Caton,  the  Vice  Chancellor  considered  that  the 
case  was  brought  within  a  class  of  cases  in  which,  to  use  his 
words,  "  the  Court  has  had  to  consider  whether,  where  a  testator 
has  intended  to  leave  by  will  a  sum  of  money  to  a  particular  per- 
son, and  his  executor  has  undertaken,  without  its  being  left  by 
will,  to  make  good  to  the  legatee  the  intended  legacy,  and  the 
testator  has  therefore  forborne  to  execute  a  will,  the  Court  should, 
notwithstanding  the  provisions  of  the  Statute  of  Frauds,  and  in 
order  to  prevent  a  fraud,  interfere,  and  give  to  the  legatee  who 
was  not  named  in  the  will,  that  which  the  executor  had  promised 
the  testator  should  be  given  to  him  out  of  his  estate  after  his 
death,  just  as  much  as  if  it  had  been  given  by  will." 

These  were  the  grounds  upon  which  the  decree  of  the  Vice 
Chancellor  in  favour  of  the  plaintiff  proceeded.  Upon  appeal 
to  the  Lord  Chancellor,  he  do3s  not  appear  to  have  thought  that 
there  were  any  other  than  these  questions  to  be  decided  by  him ; 
and,  after  fully  considering  them,  he  reversed  the  decree  of  the 
Vice  Chancellor. 

If  the  same  questions  had  been  raised  on  the  argument  upon 
this  appeal,  I  should  have  had  no  difficulty  in  agreeing 
with  the  *  judgment  of  my  noble  and  learned  friend  (Lord  [*  137] 
Cranworth),  but  the  counsel  for  the  appellant  distinctly 
declined  to  argue  the  case  upon  the  footing  of  part  performance  of 
the  parol  agreement,  and  had  thus  rendered  it  unnecessary  for  me 
to  state  any  reasons  in  support  of  the  decree  appealed  from. 

The  question  which  your  Lordships  are  now  called  upon  to 
determine  is,  whether  the  memorandum  in  the  handwriting  of  Mr. 
Caton  which  was  delivered  to  Mr.  Emmet  as  instructions  for  the 
preparation  of  the  marriage  settlement,  is  such  an  agreement  in 
writing,  or  memorandum,  or  note  thereof,  signed  by  the  party  to 
be  charged  therewith,  within  the  4th  section  of  the  Statute  of 
Frauds,  as  to  amount  to  a  marriage  contract  which  the  appellant  is 
entitled  to  have  established  by  the  decree  of  the  Court,  according 
to  the  prayer  of  her  bill. 

The  respondents  deny  that  this  memorandum  is  a  sufficient 
agreement  within  the  statute,  and  contend  that,  even  if  it  is,  it 
was  waived  and  abandoned  by  the  mutual  consent  of  the  parties. 

There  are  very  few  facts  necessary  to  be  adverted  to  in  con- 
sidering these  questions.  In  the  autumn  of  1852,  the  appellant 
having  accepted  the  offer  of  marriage  made  to  her  by  Mr.  Caton, 
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and  the  parties  having  arranged  between  themselves  certain  terms 
for  the  marriage  settlement,  on  the  29th  of  December,  1852,  they 
went  together  to  the  offices  of  Mr.  Emmet,  the  solicitor  and  friend 
of  the  appellant.  Mr.  Emmet's  account  of  that  interview  is  in 
these  terms:  After  stating  that,  on  the  29th  of  December,  Mr. 
Caton,  **  accompanied  by  the  plaintiff,  called  on  me  at  my  offices, 
when  he  also  informed  me  of  the  intended  marriage,  and  stated 
that  he  had  agreed  with  the  plaintiflf  that  all  the  property  of  the 
plaintiff,  both  present  and  future,  should  be  settled  upon  her : ' 
he  goes  on  to  say,  Mr.  Caton  "  also  at  the  same  interview,  and  in 
the  presence  and  hearing  of  the  plaintiff,  stated  that  he  had  him- 
self prepared  a  memorandum  of  the  terms  of  the  marriage  settle- 
ment, which  had  been  mutually  agreed  to  between  them,  and 
produced  and  handed  over  to  me  such  memorandum,  and  instructed 
me  to  prepare  a  proper  deed  of  settlement  in  accordance  there- 
with. "  He  afterwards  says :  "  I,  under  the  joint  direction  of  the 
said  Eichard  Bewley  Caton  and  the  plaintiff,  at  once  instructed 

counsel  to  settle  a  proper  draft  settlement,  and  for  that 
[*  138]  purpose  I  laid  before  him  the  *  aforesaid  memorandum, 

two  of  the  clauses  therein  being,  for  the  purpose  of  such 
instruction,  struck  through  by  the  said  Eichard  Bewley  Caton 
himself,  as  they  now  appear.  *  There  is  no  evidence  as  to  the 
exact  time  at  which  those  clauses  were  struck  out  of  the  memo- 
randum ;  but  it  appears  from  the  evidence  that  the  draft  settle- 
ment, having  been  prepared,  was,  on  the  5th  of  January,  1853, 
sent  by  Mr.  Emmet  to  the  appellant  Then  on  the  following  day, 
the  6th  of  January,  she  and  Mr.  Caton  went  to  the  offices  of  Mr. 
Emmet,  and  they  both  approved  of  the  draft  settlement  On  the 
7th  of  January,  1853,  Mr.  Caton  wrote  a  letter  to  Mr.  Emmet, 
desiring  that  certain  property  in  Dublin  belonging  to  the  appel- 
lant should  be  struck  out  of  the  settlement,  and  suggesting  that 
a  clause  ought  to  be  introduced  providing  for  the  payment  of  the 
interest  and  the  rents  and  profits  of  that  portion  of  the  property 
which  was  to  be  settled  upon  her.  On  the  12th  of  January  the 
parties  agreed  to  waive,  at  all  events,  the  execution  of  the  deed 
of  settlement  And  upon  that  subject  the  evidence  of  Mrs.  Caton, 
as  well  as  of  Mr.  Emmet,  is  important  Mrs.  Caton  says  that 
Mr.  Caton,  on  the  11th  of  January,  called  and  had  an  interview 
with  her,  and  "  represented  to  me  that  the  engrossment  of  the 
settlement,  and  expense  incident  to  its  execution,  would  cost  a 
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good  deal  of  mouey,  and  that  he  desired  to  avoid  such  expense 
altogether,  and  promised  me  that  if  I  would  forego  the  execution 
of  any  deed  of  settlement,  he,  the  said  Richard  Bewley  Caton, 
would  most  strictly  and  faithfully  observe  and  carry  out  the 
terms  of  the  said  marriage  contract  so  agreed  upon  between  us  as 
aforesaid,  and  would  leave  to  me  by  his  last  will  the  whole  of 
my  then  and  after-acquired  property  (if  any),  and  would  also 
thereby  give  to  me  the  said  house.  No.  75,  Seymour  Place,  for 
my  life,  and  all  the  household  furniture,  plate,  linen,  and  china, 
and  other  effects  which  should  be  in  his  residence  at  the  time  of 
his  decease,  absolutely. " 

Mr.  Emmet  states  that,  on  the  12th  of  January,  Mr.  Caton, 
accompanied  by  the  plaintiff,  had  an  interview  with  him  at  his 
ofiBces,  and  Mr.  Caton  then  stated  to  him  "  that,  at  his  request, 
the  plaintiff  had  consented  to  abandon  the  settlement '  I  stop 
here;  I  do  not  put  an  interpretation  upon  these  words  which  Mr. 
Caton  used  upon  this  occasion,  which  will  be  matter  for 
subsequent  *  consideration.  But,  in  consequence  of  this,  [*  139] 
no  deed  of  settlement  was  executed. 

On  the  day  of  the  marriage,  the  7th  of  February,  1853,  Mr. 
Caton  made  his  will,  and  afterwards  executed  it  in  the  vestry. 
He  had  shown  that  will  to  Mrs.  Caton,  and  it  seemed  to  be  in 
entire  accordance  with  this  promise.  He  died  on  the  24th  of 
January,  1864,  having  left  a  will  dated  on  the  4th  of  May,  1863, 
under  which  will  the  appellant  derived  less  benefit  than  he  had 
proposed  she  should  have.  Under  these  circumstances,  the  appel- 
lant now  insists  that  the  memorandum  which  served  as  instruc- 
tions for  the  proposed  marriage  settlement  is  a  binding  marriage 
contract,  the  performance  of  which  she  is  entitled  to  enforce. 

It  is  unnecessary  for  me  to  trouble  your  Lordships  with  that 
memorandum,  which  is  familiar  to  you.  Supposing  this  to  be 
an  agreement,  the  first  question  to  be  considered  is,  whether  it 
is  signed  by  Mr.  Caton,  as  required  by  the  4th  section  of  the 
Statute  of  Frauds. 

The  cases  upon  this  point  cited  in  the  course  of  the  argument 
(Stokes  v.  Moore,  1  Cox,  219;  1  R.  R.  24,  and  other  cases  cited 
below)  establish  that  the  mere  circumstance  of  the  name  of  a 
party  being  written  by  himself  in  the  body  of  a  memorandum  of 
agreement  will  not  of  itself  constitute  a  signature.  It  must  be 
inserted  in  the  writing  in  such  a  manner  as  to  have  the  effect  of 
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"  authenticating  the  instrument,  **  or  "  so  as  to  govern  the  whole 
agreement, "  to  use  the  words  of  Sir  William  Grant,  in  the  ease 
of  Ogilvie  v.  Foljambe,  3  Mer.  53;  17  R  R  13,  or  in  the  language 
of  Mr.  Justice  Coleridge,  in  Lobb  v.  Stanley,  5  Q.  B.  574;  13 
L.  J.  Q.  B.  117,  "  so  as  to  govern  what  follows."  Now  I  cannot 
think  that  the  occurrence  of  Mr.  Caton 's  name  in  the  manner  in 
which  it  appears  can  possibly  be  taken  to  govern  the  entire 
memorandum,  although  the  whole  of  it  is  in  his  handwriting. 

It  was  argued  that  the  introductory  words,  "  in  the  event  of  a 
marriage  between  the  under-named  parties, '  gave  to  the  name  of 
Mr.  Caton,  however  afterwards  appearing,  the  same  force  and 
eflfect  as  if  he  had  written  his  own  and  Mrs.  Henley's  name  at  the 
beginning  of  the  memorandum,  instead  of  the  words,  "  the  under- 
named parties. "  But  these  words  of  reference  cannot,  in  my 
opinion,  have  any  effect  upon  the  question.  The  name  of  the 
party,  and  its  application  to  the  whole  of  the  instru- 
[*  140]  ment,  can  alone  satisfy  *  the  requisites  of  a  signature.  In 
the  memorandum  in  question,  Mr.  Caton's  name  is  inci- 
dentally introduced  with  reference  to  a  particular  purpose,  or  as 
matter  of  description,  and  as  this  mention  of  his  name  would 
clearly  be  insuflBcient  in  itself,  it  cannot  have  any  new  efifect 
given  to  it  by  the  introductory  words  of  the  memorandum. 

But,  in  my  opinion,  the  memorandum  did  not  amount  to  an 
agreement,  and  therefore  it  is  immaterial  whether  it  was  signed 
or  not  It  was  nothing  more  than,  as  it  imports  upon  the  face 
of  it  to  be,  instructions  for  a  settlement  It  contains  the  con- 
ditions agreed  upon  as  the  basis  of  a  marriage  settlement  That 
it  was  not  intended  as  a  linal  agreement  appears  from  the  altera- 
tions which  were  made  by  striking  out  clauses  originally  inserted 
in  it  It  was  intended  merely  as  proposals  for  a  settlement, 
which  were  alterable  at  the  pleasure  of  the  parties,  and  were 
afterwards  actually  varied  by  the  alterations  made  in  the  draft 
settlement 

But,  assuming  it  to  be  an  agreement,  what  was  its  nature  ?  It 
was  an  agreement  for  a  settlement ;  the  words  are :  "  In  the  event 
tit  a  marriage  between  the  under-named  parties,  the  following 
conditions,  as  a  basis  for  a  marriage  settlement,  are  mutually 
ngreed  upon.  Mrs.  Henley  to  have  the  whole  of  her  fortune 
settled  upon  herself,"  &c.  Now,  supposing  this  agreement  to 
have  been  propsrly  signed,  and  not  to  have  been  performed,  what 
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would  the  appellant's  remedy  have  been?  She  might  have 
enforced  a  specific  performance,  not  of  the  mere  execution  of  a 
deed,  but  of  the  terms  of  the  settlement  agreed  upon.  Supposing 
that  to  be  the  case,  the  agreement  being  of  that  nature  was,  in 
my  opinion,  most  clearly  waived  and  abandoned.  Upon  that 
subject  a  reference  again  to  the  affidavit  of  Mr.  Emmet  will  be 
important  He  says  that,  on  the  12th  of  January,  Mr.  Caton 
**  stated  to  me  that,  at  his  request,  the  plaintiff  had  consented  to 
abandon  the  settlement ;  "  and  then  he  goes  on  to  say  :  *  Meaning, 
as  I  well  knew,  from  statements  made  to  me  by  the  plaintiff  and 
the  said  Eichard  Bewley  Caton,  in  the  presence  of  each  other,  the 
execution  of  any  deed  of  settlement,  upon  his  promise  that,  upon 
her  ^0  doing,  he  would  leave  to  her,  by  his  will,  the  whole  of  her 
then  and  after-acquired  property,  if  any,  intact,  and  would  also 
give  to  her  the  premises  No.  75,  Seymour  Place,  for  her 
life,  and  also  the  whole  of  his  household  *  furniture,  plate,  [*  141  ] 
and  other  effects,  absolutely  and  precisely  the  same  as  if 
the  proposed  deed  of  settlement  had  been  executed.  " 

Your  Lordships  will  observe,  therefore,  that  the  endeavour  of 
Mr.  Emmet  in  this  affidavit  is  to  show  that  the  parties  did  not 
waive  and  abandon  the  settlement  altogether,  but  that  they  merely 
consented  that  there  should  be  no  deed  of  settlement  executed. 
And  it  is  now  contended  that  it  was  all  along  the  purpose  of  the 
parties  that  this  memorandum,  which  I  have  shown  your  Lord- 
ships does  not  amount  to  an  agreement,  but  merely  contained 
proposals  which  were  used  as  instructions  for  the  marriage  settle- 
ment, were  in  fact  marriage  articles,  which  were  to  continue  in 
effect  and  to  be  enforceable,  although  no  deed  of  settlement  was 
actually  executed. 

Now,  it  appears  to  me  that  the  whole  conduct  of  the  parties  is 
at  variance  with  any  such  understanding,  and  it  is  unaccountable, 
if  this  had  really  been  the  case,  that  it  should  never  have  been 
insisted  upon  down  to  the  time  of  the  hearing  of  the  present 
appeal.  But  the  best  answer  to  such  a  case,  brought  forward  at 
this  last  stage,  is  to  be  found  in  Mr.  Emmet's  warning  letter  to 
the  appellant  of  the  4th  of  February,  1853,  and  which  has  also 
a  bearing  upon  the  objection  raised  to  the  abandonment  of  the 
settlement,  that  it  was  obtained  by  fraud. 

This  letter  of  Mr.  Emmet  not  only  cautioned  the  appellant  that 
if  she  gave  up  the  settlement  she  would  be  at  Mr.  Caton's  mercy, 
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but  also  pointed  out  to  her  so  strongly  the  effect  of  relinquishing 
it,  that  it  is  impossible  to  say  that  her  consent  to  give  up  her 
right  to  a  settlement  was  obtained  from  her  by  contrivance,  or 
that  she  was  ignorant  of  the  consequences  which  would  result 
from  it 

I  will  draw  your  Lordships'  attention  to  one  or  two  passages  in 
that  letter.  Mr.  Emmet  says :  "  It  is,  however,  impossible  for 
me  to  allow  you  to  change  your  present  state,  and  place  yourself 
in  a  position  by  which  you  will  be  deprived  of  all  your  fortune, 
and  left  entirely  at  the  mercy  of  another  for  your  future  existence, 
without  once  again  raising  my  warning  voice  against  such  a  very 
unjust  proceeding. '  Then,  after  mentioning  a  case  in  which  a 
lady  would  have  been  deprived  of  all  her  property  if  no  settle- 
ment had  been  executed,  he  goes  on  to  say :  **  Now,  I 
[*  142]  will  suppose  in  your  case  *  that  the  will  is  duly  executed 
at  the  time  and  place  named,  and  that  it  is  to  the  effect 
promised,  —  then  suppose  a  quarrel,  and  the  will  is  thrown  into 
the  fire,  and  another  made,  leaving  you  a  paltry  pittance,  perhaps 
£100  a  year ;  and  remember  too  you  will  be  in  ignorance  of  the 
change  until  death  shall  have  removed  him  far  beyond  the  reach 
of  all  reproaches.  What  will  you  say  then  ?  And  you  incur  the 
possibility  of  such  an  event  taking  place ;  when,  if  the  gentleman 
is  acting  honourably,  there  cannot  be  the  least  objection  to  your 
having  your  fortune  settled  upon  yourself  in  accordance  with  his 
promise  to  you  and  your  promise  to  me."  This  letter  is  wholly 
inconsistent  with  the  idea  that  all  that  the  appellant  consented  to 
abandon  was  the  mere  form  of  the  execution  of  the  deed,  and  that 
the  substance  was  to  remain  in  the  memorandum  as  marriage 
articles,  enforceable  at  any  time  against  Mr.  Caton  or  his  repre- 
sentatives. My  Lords,  even  supposing  that  there  had  been  a 
regularly  signed  agreement  within  the  Statute  of  Frauds,  I  am 
of  <  tpinion  that  the  agreement  was  waived  and  abandoned  by  the 
mutual  consent  of  the  parties,  and  therefore  I  advise  your  Lord- 
hhi\i&  that  the  decree  appealed  from  ought  to  be  aflSrmed. 

Lord  Westbury  :  — 

Jly  Lords,  my  noble  and  learned  friend  who  sits  near  me  (Lord 
CitiNWORTH)  has  requested  me  to  address  your  Lordships  before 
be  iU*es ;  I  will  therefore  proceed  to  do  so.  The  cardinal  question 
in  this  case  is  the  inquiry  whether  the  document  pleaded  as  a 
memorandum  of  agreement  is  sufBciently  signed  to  satisfy  the 
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provisions  of  the  Statute  of  Frauds.  It  has  been  very  correctly 
said  that  that  statute  requires  a  signing  and  not  a  subscribing. 
Hence  it  has  been  deduced,  and  I  think  correctly,  that  if  the 
signature  be  in  itself  a  sufficient  signature,  it  matters  not  in  what 
part  of  the  instrument  it  is  to  be  found. 

Now,  what  constitutes  a  sufficient  signature  has  been  described 
by  different  Judges  in  different  words.  In  the  original  case  upon 
this  subject,  though  not  quite  the  original  case,  but  the  case  most 
frequently  referred  to  as  of  the  earliest  date,  that  of  Stokes  v. 
Moore,  1  Cox,  219.  1  R  R  24,  the  language  of  the 
learned  Judge  is,  that  the  signature  *  must  authenticate  [*  143] 
every  part  of  the  instrument  Or  again,  that  it  must 
give  authenticity  to  every  part  of  the  instrument  Probably  the 
phrases  "  authentic  "  and  "  authenticity  "  are  not  quite  felicitous, 
but  their  meaning  is  plainly  this,  that  the  signature  must  be  so 
placed  as  to  show  that  it  was  intended  to  relate  and  refer  to, 
and  that  in  fact  it  does  relate  and  refer  to,  every  part  of  the  in- 
strument The  language  of  Sir  William  Grant  in  Ogilvie  v. 
Foljamhe  is  (as  his  method  was)  much  more  felicitous.  He  says 
it  must  govern  every  part  of  the  instrument  It  must  show  that 
every  part  of  the  instrument  emanates  from  the  individual  so 
signing,  and  that  the  signature  was  intended  to  have  that  effect 
It  follows,  therefore,  that  if  a  signature  be  found  in  an  instrument 
incidentally  only,  or  having  relation  and  reference  only  to  a  por- 
tion of  the  instrument,  the  signature  cannot  have  that  legal  effect 
and  force  which  it  must  have  in  order  to  comply  with  the  statute, 
and  to  give  authenticity  to  the  whole  of  the  memorandum. 

My  Lords,  on  looking  at  this  memorandum  you  find  that  the 
name  (or  the  initials  of  the  name  of  Mr.  Caton,  which  might  be 
equivalent  to  the  same  thing),  occurs  four  times,  I  think,  in  the 
document  In  the  first  place  it  occurs  in  a  parenthesis  under 
tlie  reference  to  trustees,  "  one  to  be  named  by  Mrs.  H. ,  the  other 
by  Mr.  Caton. '  Plainly  there  the  signature  has  no  other  refer- 
ence than  to  that  portion  of  the  memorandum  which  is  contained 
within  the  parenthesis.  In  the  next  place  it  occurs  where  it 
says,  **  the  interest  on  her  fortune  to  be  received  and  taken  by  the 
Reverend  R  B.  C. "  There  the  signature  has  no  other  reference 
to  any  other  part  of  the  instrument  than  the  antecedent  words 
touching  the  receipt  of  the  income  of  her  fortune.  Then  a  little 
lower  down  occur  the  words  "  the  property  of  the  Reverend  R  B. 
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C. "  There  the  name  is  used  in  the  genitive  case,  as  indicating 
possession  of  the  property  previously  spoken  of,  and  its  reference 
is  limited  to  that  property.  Finally  it  occurs  thus :  "  at  her 
decease  to  go  to  the  uses  of  Mr.  Caton  *s  will.  "  There,  again,  it  is 
used  in  the  genitive  case,  and  relates  to  the  subject-matter  with 
which  it  is  connected.  In  no  place,  therefore,  is  this  signature 
found  so  situated  as  to  have  connection,  or  reference,  or  rela- 
tion to  or  with  anything  more  than  particular  portions  of  the 

instrument 
[*  144]       *  Now,  an  ingenious  attempt  was  made  at  the  bar  to 

supply  that  defect  by  fastening  on  the  antecedent  words : 
"  In  the  event  of  marriage  the  under-named  pgo-ties ;  "  and  by  the 
force  of  these  words  of  reference  to  bring  up  the  signature  subse- 
quently found,  and  treat  it  as  if  it  were  found  with  the  words 
of  reference.  My  Lords,  if  we  adopted  that  device  we  should 
entirely  defeat  the  statute.  You  cannot  by  words  of  reference 
bring  up  a  signature  and  give  it  a  signification  and  efifect  different 
from  that  which  the  signature  has  in  the  original  place  in  which 
it  is  found.  What  is  contended  for  by  this  argument  differs  very 
much  from  the  process  of  incorporating  into  a  letter  or  a  memoran- 
dum signed  by  a  party,  another  document  which  is  specifically 
referred  to  by  the  terms  of  the  memorandum  so  signed,  and  which 
by  virtue  of  that  reference  is  incorporated  into  the  body  of  the 
memorandum.  There  you  do  not  alter  the  signature;  but  you 
apply  the  signature  not  only  to  the  thing  originally  given,  but 
also  to  that  which,  by  force  of  the  reference,  is,  by  the  very  con- 
text of  the  original,  made  a  part  of  the  original  memorandum. 
But  here  you  would  be  taking  a  signature  intended  only  to  have  a 
limited  and  particular  effect,  and,  by  force  of  the  reference  to  a 
part  of  that  document,  you  would  be  making  it  applicable  to  the 
whole  of  the  document  to  which  the  signature  in  its  original  con- 
dition was  not  intended  to  apply,  and  could  not,  by  any  fair  con- 
struction, be  made  to  apply.  Independently,  therefore,  of  the 
general  principle  of  not  frittering  away  the  requirement  of  the 
statute,  which,  in  some  respects,  I  might  be  of  opinion  has  been 
done  with  rather  too  much  freedom,  and  taking  the  doctrine  in 
the  strict  sense  in  which  it  ha?  been  laid  down  by  Sir  William 
Grant,  and  also  by  the  Judges  of  the  Exchequer  in  equity,  in 
deciding  the  case  of  Stokes  v.  Moore,  and  many  others  which  have 
subsequently  followed,  there  cannot,  I  think,  be  brought  forward 
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any  well-founded  argument  to  justify   your  holding   that  this 
memorandum  is  sufi&ciently  signed  to  comply  with  the  statute. 

My  Lords,  this  point  appears  scarcely  to  have  been  made  in  the 
Court  below.  I  regret  very  much  that  a  case  should  be  brought 
at  your  Lordships'  bar,  and  argued  here  on  grounds  that  were  not 
presented  to  the  Court  below.  It  is  not  only  unfair  to 
the  Court  *  below,  but  it  has  a  tendency  to  give  to  the  [*  145] 
Court  of  Appeal  the  character  of  an  original  jurisdiction, 
instead  of  its  being  confined  to  the  exercise  of  an  appellate  juris- 
diction. New  arguments,  undoubtedly,  may  be  presented ;  but  in 
ordinary  fairness  a  point  not  brought  forward  in  the  Court  below 
ought  not  to  be  made  the  ground  of  appeal. 

My  Lords,  this  is  a  case  in  which  I  have  come  to  this  con- 
clusion with  reluctance,  because  I  cannot  but  regard  it  as  a  case 
of  some  hardship.  I  desire  to  give  no  opinion  on  the  other  points 
in  this  case.  If  this  had  been  a  memorandum  of  agreement, 
signed  so  as  to  satisfy  the  statute,  I  should  have  had  no  diCBculty 
in  holding  that  it  was  intended  as  a  binding  agreement,  because 
the  words  in  the  introductory  clause  are  **  conditions  mutually 
agreed  upon. "  If  it  had  been  such  as  to  satisfy  the  statute  I 
should  have  hesitated  very  much  before  I  could  have  brought 
myself  to  hold  that  it  was  effectually  revoked  and  given  up  by 
the  party  in  dependence  upon  a  promise  that  has  not  been  ful- 
filled. But  it  is  unnecessary  to  discuss  that,  because  the  first 
point  is  one  which  I  think  your  Lordships  will  agree  in  accepting 
as  a  sufficient  ground  of  decision  in  this  case ;  and  if  it  be  a  suffi- 
cient ground  it  supersedes  the  necessity  of  considering  the  other. 

My  Lords,  I  would  only  add  that  I  entirely  concur  with  my 
noble  and  learned  friend,  the  Lord  Chancellor,  in  overruling  the 
grounds  on  which  the  Vice  Chancellor's  judgment  appears  to 
have  proceeded.  There  is  no  analogy  between  the  case  presented 
here  and  the  case  of  an  executor  promising  a  testator  that  if  a 
legacy  be  not  inserted  in  the  will  he  will  pay  the  money.  That 
is  a  case  of  personal  liability  incurred  by  the  executor.  But  here 
the  attempt  is  to  follow  the  property,  and  to  make  it  subject  to 
an  agreement  which  has  no  reality.  If  that  could  be  done,  the 
Statute  of  Frauds,  imposing  the  necessity  of  an  agreement  signed 
by  the  parties,  would  be  readily  and  effectually  superseded. 

My  Lords,  I  agree  entirely  in  the  ground  upon  which  my  noble 
and  learned  friend  rested  his  judgment  in  the  Court  below ;  and 
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with  regard  to  the  additional  ground  which  has  been  brought  foi- 
ward  here  for  the  first  time  (and  as  to  which  I  should  have  been 
sorry  if  it  had  not  been  considered  by  your  Lordships,  so  that  the 
parties  may  be  satisfied  that  every  point  in  the  case  has 
[*  146]  received  *  due  attention),  I  think  that,  notwithstanding 
the  ingenuity  with  which  the  argument  has  been  presented 
at  the  bar,  there  is  no  foundation  here  for  contending  that  there 
ever  was  a  binding  agreement  such  as  to  satisfy  the  Statute  of 
Frauds,  and  that  being  so,  I  think  it  will  be  your  Lordships' 
duty  to  dismiss  this  appeal. 

Whether  your  Lordships  will,  under  the  circumstances,  deem  it 
right  to  dismiss  it  with  costs,  I  must  leave  entirely  to  your  judg- 
ment, expressing  only  my  own,  that  having  regard  to  the  fact  that 
the  whole  of  this  lady's  fortune  has  found  its  way  into  the  pos- 
session of  her  husband,  where  clearly,  according  to  the  moral 
agreement  of  the  parties,  it  was  not  intended  to  remain,  I  should 
be  more  satisfied  if,  without  injury  to  the  general  rule  which 
clearly  ought  to  be  abided  by  in  all  cases,  namely,  that  costs 
follow  the  event,  you  could  find  it  right  to  dismiss  this  appeal 
without  costs. 

Lord  CoLONSAY :  — 

My  Lords,  I  have  had  occasion  to  consider  this  statute  so  much 
less  frequently  than  your  Lordships  have  done,  that  it  is  with 
some  distrust  of  my  own  judgment  that  I  entered  on  its  considera- 
tion, and  have  endeavoured  to  satisfy  myself  as  to  its  interpre- 
tation. I  think  it  is  very  plain  looking  to  the  cases  which  have 
been  decided,  and  to  the  meaning  of  the  statute,  that  it  is  not 
necessary  that  the  signature  of  the  party  shouhi  be  placed  in  any 
particular  position  upon  the  paper,  whether  it  is  subscribed  or 
superscribed,  or  otherwise  placed  so  as  to  show  that  it  was,  in  the 
language  of  Sir  William  Grant,  intended  to  govern  the  matter 
that  is  contained  in  the  document  But  in  this  particular  case 
the  great  diflBculty  that  I  have  felt  has  been  that,  although  the 
name  of  the  party,  written  by  himself,  is  to  be  found  in  reference 
to  particular  provisions  where  it  occurs,  in  places  which,  taken 
together,  seem  to  go  very  nearly  to  exhaust  all  the  several  pro- 
visions which  the  document  contains,  yet  I  think  it  did  not 
exhaust  all  the  several  considerations  that  the  parties  had  in 
view.  I  think  it  is  plain  from  what  followed,  and  from  the  use 
that  is  made  of  that  document,  that  there  were  other  considera- 
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tions  which  the  parties  had  in  view  which  this  document  did  not 

give  effect  to;    and  therefore  I  get  out  of  the  difficulty  which 

embarrassed  me  when  I  considered  the  several  clauses  to 

which  signatures  were  *  appended,  and  I  have  come  to  the  [*  147] 

conclusion  which  has  been  expressed  by  both  my  noble 

and  learned  friends,  that  this  document  is  not  one  that  satisfies 

the  provisions  of  the  statute. 

I  must  say,  in  reference  to  the  other  parts  of  the  case,  that  I 
am  inclined  to  think  that  this  document  was  not  only  one  that 
did  not  satisfy  the  provisions  of  the  statute,  but  that  it  was  one 
which  the  parties  never  regarded  as  satisfying  the  provisions  of 
the  statute.  I  think  it  was  never  so  treated.  I  think  it  is  plain 
that  the  matters  that  were  set  forth  here  were  regarded  only  as 
the  basis  of  a  settlement,  and  that  they  were  discussed  and  con- 
sidered, and  that  variations  were  made  according  to  the  views  of 
the  parties,  and  then  I  think  it  is  probable  that  when  they  applied 
themselves  to  the  consideration  of  all  the  various  matters,  they 
came  to  the  conclusion  that  it  would  be  better  to  have  no  settle- 
ment at  all,  —  that  is,  not  to  follow  up  the  purpose  for  which 
the  memorandum  was  made.  That  appears  to  me  to  be  the  fair 
result  of  the  whole  case.  I  think  that  was  clearly  the  opinion 
of  Mr.  Emmet  I  think  that  letter  of  his  of  February  the  4th  is 
quite  inconsistent  with  any  other  view  being  entertained  by  the 
parties  at  the  time.  Looking  at  what  passed  at  the  time,  that 
part  of  the  case  also  leads  me  to  the  same  conclusion  at  which 
I  have  arrived  with  reference  to  the  document  itself.  Therefore, 
I  think  the  judgment  that  is  proposed  by  my  noble  and  learned 
friend  is  the  correct  one. 

Lord  Cranworth  :  — 

My  Lords,  I  am  well  satisfied  to  take  no  part  in  the  discussion 
of  this  appeal  from  a  decision  of  my  own ;  but,  having  heard  the 
whole  of  the  argument,  and  endeavoured  to  listen  to  it  with  a 
perfectly  impartial  mind,  I  confess  that  nothing  that  has  been 
uiged  (however  ably  it  has  been  urged  at  the  bar)  has  at  all 
shaken  me  in  the  conclusion  at  which  I  arrived  in  the  Court 
below.  It  is  said  that  the  precise  point  which  has  been  relied  on 
by  the  appellant  here  was  not  argued  below,  and  I  believe  it  was 
not ;  but  I  should  be  sorry  to  pledge  myself  to  that,  because,  as 
some  time  has  elapsed  since  that  argument,  the  matter  has  gone 
out  of  my  mind.     But  if  this  point  had  been  argued,  I  think  it 
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would  have  been  entirely  in  vain.  Without  going  into 
[*  148]  the  grounds  of  my  opinion,  *  I  will  only  say  that  on  all 
points  I  think  the  appellant  has  failed.  I  should  be  very 
sorry  to  hold  that  we  are  to  fritter  away  the  Statute  of  Frauds,  as 
I  think  we  should  do  by  holding  that  this  is  a  signature.  It 
seems  to  me  very  unlike  a  signature.  But  if  it  was  a  signature, 
to  what  was  it  a  signature?  I  think  that  the  parties  clearly 
meant  that  that  paper  should  only  be  considered  a  paper  contain- 
ing some  directions  to  Mr.  Emmet,  to  enable  him  from  them  to 
frame  a  settlement,  and  that  the  matter  remained  all  in  fieri.  I 
think  that  is  clear,  from  the  evidence  of  Mr.  Emmet,  which  has 
been  already  adverted  to.  I  have  only  to  state  farther,  that  I 
concur  in  the  feeling  which  has  been  expressed  by  my  noble  and 
learned  friends  with  respect  to  this  case.  I  expressed  somewhat 
the  same  feeling  at  the  hearing  below.  I  wished  that  I  could 
have  given  this  lady  some  relief,  because  I  think  she  has  been 
hardly  dealt  with ;  but  I  did  not  see  my  way  to  do  so.  Even 
now,  I  should  be  glad  to  see  my  way  to  any  mitigation  in  the 
shape  of  costs ;  but  I  do  not  see  any  reason  for  departing  from  the 
ordinary  rule  here. 

Decree  or  order  appealed  from  affirmed,  and  appeal  dismissed 
vyith  costs. 
Lords'  Journals,  20th  May,  1867. 

Jones  and  others  v.  The  Victoria  Graving  Dock  Company. 

2  Q.  B.  D.  314-331  (s.  c.  46  L.  J.  Q.  B.  219 ;  36  L.  T.  144 ;  25  W.  R.  348). 

Statute  of  Frauds,  s,  4 — Memorandum,  —  Signature, 
The  defendants,  a  company  incorporated  under  the  Companies  Act  1862, 
entered  into  negotiations  with  the  plaintiffs  to  employ  them  as  managers  for 
five  yeara.  A  draft  agreement  was  prepared  and  submitted  to  the  plaintiffs ; 
they  objected  to  some  of  its  terms,  and  thereupon  the  directors  of  the  defend- 
ants' company  wrote  out  a  paper  modifying  the  draft  agreement  in  some  par- 
ticulars, but  concluding  with  the  words  **all  other  provisions  as  in  draft." 
The  plaintiffs  agreed  to  the  draft  as  modified  by  this  paper.  The  secretary  of  the 
defendants^  company  entered  in  the  minut«  book  a  resolution  that  the  plain- 
tiffs, having  signified  their  willingness  to  undertake  **  the  nianafi^ement  of  the 
company's  works  upon  the  terms  of  the  draft  agreement  submitted  to  them  by 
the  board,  it  was  resolved  that  the  said  agreement  be  engrossed  in  duplicate, 
signed,  sealed,  and  executed."  At  the  next  meeting  of  the  directors  of  the 
defendants'  company  the  chairman  signed  the  above  resolution  pursuant  to  the 
Companies  Act  1882,  s.  67:  —  Held,  in  the  Queen's  Bench,  by  Mkllor,  J.,  and 
Lush  J.,  that  there  was  a  Talid  contract  within  the  Statute  of  Frauds,  s.  4  ;  for 
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that  the  signature  of  the  chairman,  having  been  affixed  to  the  minute  book  for 
the  purpose  of  verifj^ing  the  accuracy  of  the  entry,  operated  as  an  admission  of 
the  contract  contained  in  the  draft  agreement  as  modified  by  the  above  men- 
tioned paper ;  it  being  proved  by  parol  evidence  that  the  draft,  as  so  modified 
by  the  paper,  was  the  **  draft  agreement  submitted  to  the  board.'' 

Jones  Brothers,  the  plaintiffs  in  this  case,  had  brought  an 
*  action  against  the  Victoria  Graving  Dock  Company,  the   [*315] 
defendants,  for  damages  for  having  been  dismissed  from 
their  employment. 

By  an  order  of  Mr.  Justice  Blackburn,  dated  the  28th  of  June, 
1875,  and  expressed  to  be  made  by  consent,  the  action  was  in  the 
usual  manner  referred  to  an  arbitrator,  one  of  the  clauses  (on  a 
printed  form)  being,  "  And  I  further  order,  by  and  with  such  con- 
sent as  aforesaid,  that  neither  the  plaintiffs  nor  the  defendants 
shall  bring  or  prosecute  any  action  or  suit  at  law  or  in  equity 
against  the  said  arbitrator,  or  bring  any  writ  of  error,  or  prefer  any 
bill  in  equity  against  eabh  other  of  and  concerning  the  matters  so 
as  aforesaid  referred." 

The  arbitrator,  on  the  30th  of  May,  1876,  made  an  award  that 
the  plaintiffs  were  dismissed  from  the  service  or  employment  of 
the  defendants  under  such  circumstances  that  the  plaintiffs  would 
be  entitled  to  damages  assessed  at  £1500,  provided  there  was 
a  memorandum  of  a  new  agreement  to  satisfy  the  4th  section 
of  the  Statute  of  Frauds;  and  stated  the  following  special 
case :  — 

1.  The  firm  of  Jones  Brothers  of  Liverpool,  the  plaintiffs  in  the 
action,  in  1866  entered  into  an  agreement  with  the  defendants  to 
act  as  managers  of  their  docks  in  London  for  a  space  of  eight 
years,  which  would  terminate  on  the  1st  of  January,  1874.  Shortly 
before  the  expiration  of  the  term  of  eight  years  negotiations  were 
commenced  between  the  parties  relative  to  a  continuation  of  their 
management  by  the  plaintiffs  on  certain  terms  as  to  remuneration 
and  otherwise. 

2.  Messrs.  Gedge,  Kirby,  &  Millett  were  the  solicitors  acting  for 
the  defendants,  and  as  such  in  December,  1873,  drew  up  a  draft 
agreement  in  duplicate  relative  to  the  new  terms,  one  part  of 
which  was  laid  before  Messrs.  Jones  and  the  other  retained  by 
Messrs.  Gedge,  Kirby,  &  Millett  Messrs.  Jones  objected  to  certain 
of  the  proposed  terms,  and  both  parts  of  the  agreement  were  then 
altered  in  red  ink  by  Mr.  Gedge,  who  acted  throughout  on  behalf 
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of  his  firm,  with  a  view  of  meeting  Messrs.  Jones'  objections ;  and 
one  of  such  parts,  hereinafter  called  Jones'  draft,  was  towards  the 
end  of  December,  1873,  re-submitted  to  Messrs.  Jones.     The  other 

part  is  hereinafter  called  Gedge's  draft. 
[*  316]       *  3.   By  clause  8  of  these  drafts  it  was  stipulated  that 
an  annual  account  should  be  taken  in  January  in  each 
year,  so  as  to  show  among  other  things  the  profit  and  loss  of  the 
company  in  their  business. 

4.  The  following  is  clause  11  as  it  then  stood  in  both  drafts 
with  the  red  ink  alterations  (herein  printed  in  italics). 

"  In  taking  such  annual  account  as  aforesaid,  when  the  gross 
profits  of  the  year  have  been  ascertained,  the  following  deductions 
shall  be  made  therefrom  for  the  purposes  of  this  agreement :  1.  A 
sum  of  £200  in  each  year  to  he  paid  to  or  retained  hy  the  said 
Messrs,  Jones  Brothers  for  their  travelling  expenses  in  and  upon  the 
company's  business,  2.  A  sum  of  £500  in  each  year  towards  the 
interest  paid  by  the  company  upon  its  debentures.  3.  A  sum  of 
£600  in  each  year  for  the  remuneration  of  the  directors  and  secre- 
tary, and  for  office  expenses  in  London.  4.  All  law  charges  incurred 
or  paid  by  the  company  in  the  year.  6.  A  sum  equal  to  interest 
at  the  rate  of  10  per  cent,  per  annum  upon  all  the  paid  capital  of 
the  company  over  and  above  the  sum  of  £142,000.  6.  Two  sums, 
on^  of  £400,  and  the  other  of  £300,  in  each  year,  to  be  dealt  with 
in  manner  hereinafter  mentioned,  and  the  sum  remaining  to  the 
credit  of  profit  and  loss  account,  after  making  these  deductions, 
shall  be  considered  and  is  hereinafter  referred  to  as  the  net  profits 
of  the  company  for  the  year,  in  respect  of  which  any  such  account 
shall  have  been  taken."  The  figure  £142,000,  in  the  above 
clause  was,  under  any  view  of  the  circumstances,  an  error  in  the 
statement  of  the  amount  of  capital,  and  under  any  circumstances 
would  require  to  be  largely  increased. 

5.  By  clause  12  it  was  stipulated  that  the  plaintiffs  should  re- 
ceive annually  one  equal  eighth  part  of  the  net  profits  of  the  com- 
pany up  to  the  sum  of  £8000,  and  one  equal  fourth  part  of  such 
net  profits  as  should  be  in  excess  of  £8000. 

6.  On  Jones'  draft  being  re-submitted  to  the  plaintiffs  as  mem- 
tioned  in  paragraph  2,  John  Jones,  one  of  the  members  of  Jones 
Brothers,  on  their  behalf  objected  to  the  proposed  terms  as  altered 
and  modified  in  red  ink,  and  upon  the  1st  of  January,  1874,  a 
board  meeting  of  the  company  was  held,  at  which  A.,  who  was  a 
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director  of  the  company,  and  whom  the  company  had  authorized 
to  act  on  their  behalf  with  Mr.  Gtedge  relative  to  the  prep- 
aration *  and  making  of  the  agreement,  was  present.  At  [*  317] 
this  meeting  Mr.  John  Jones  again  refused  to  agree  to  the 
proposed  terms.  Mr.  John  Jones  thereupon,  being  requested  so  to 
do,  retired  from  the  room,  and  in  his  absence  certain  modifications 
of  the  proposed  agreement  were  considered. 

7.  A.  then  at  the  board  meeting  drew  up  a  paper  which  was  in- 
tended by  him  to  represent  the  ultimatum  of  the  board  with 
reference  to  the  various  objections  and  requirements  raised  by 
Messrs.  Jones  and  Mr.  John  Jones  on  their  behalf.  It  was  as 
follows :  — 

"That  interest  be  charged  at  5  per  cent  instead  of  10  per  cent 
on  new  capital  for  extending  business.  The  charge  of  £500  per 
annum,  interest  on  debentures,  not  to  be  made  against  gross  profits. 
The  minimum  salary  to  be  £500  per  annum.  The  charges  for 
insurance  (£300)  and  depreciation  (£400)  to  be  as  in  the  draft 
All  other  provisions  as  in  draft" 

This  paper  was,  on  Mr.  John  Jones  being  called  into  the  room, 
submitted  to  him  as  the  utmost  limit  to  which  the  defendants' 
board  would  go.  Mr.  John  Jones  on  reading  the  paper  desired  to 
consult  his  brothers,  the  other  members  of  the  firm  of  Jones 
Brothers  who  were  at  Liverpool,  on  the  terms  thereof,  and  took 
it  away  with  him  from  the  board  meeting  with  that  object 

8.  The  effect  of  the  proposals  contained  on  the  paper  was  to 
alter  the  11th  clause  of  the  agreement  proposed  to  Messrs.  Jones, 
as  by  them  understood,  and  under  the  circumstances  rightly 
understood,  as  follows :  — 

"In  taking  such  annual  account  as  aforesaid  when  the  gross 
profits  of  the  year  have  been  ascertained,  the  following  deductions 
shall  be  made  therefrom  for  the  purposes  of  this  agreement :  1.  A 
sum  of  £200  in  each  year  to  be  paid  to  or  retained  by  the  said 
Messrs.  Jones  Brothers  for  their  travelling  expenses  in  and  upon 
the  company's  business.  2.  A  sum  of  £600  in  each  year  for  the 
remuneration  of  the  directors  and  secretary,  and  for  oflBce  expenses 
in  London.  3.  All  law  charges  incurred  or  paid  by  the  company 
in  the  year.  4  A  sum  equal  to  interest  at  the  rate  of  5  per  cent, 
per  annum  upon  all  the  share  or  loan  capital  of  the  company  over 
and  above  the  sum  of  £172,000  raised,  called  up,  or  issued 
for  the  *  purpose  of  enlarging  the  docks  or  extending  the  [*  318] 
business  of  the  company." 
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The  remaining  paragraph  of  the  11th  clause  was  as  it  already 
stood  in  Messrs.  Jones'  draft. 

9.  The  next  meeting  of  the  board  was  held  on  the  7th  of 
January,  and  Mr.  John  Jones  attended  and  stated  that  the  plain- 
tiffs accepted  the  terms  proposed  to  them,  and  on  this  acceptance 
the  arbitrator  found  that  there  was  a  complete  contract  between 
the  parties. 

10.  Mr.  Gedge  who  was  ignorant  of  the  terms  contained  in  the 
paper  submitted  to  Messrs.  Jones  by  A.,  had  in  the  mean  time 
altered  his  (Gedge's)  draft,  so  as  to  embody  what  he  believed  was 
the  effect  of  the  negotiations  between  the  parties.  The  result  was 
that  the  11th  clause  of  the  proposed  agreement  was  left  by  him 
in  effect  identical  with  the  clause  as  set  out  in  the  8th  paragraph 
in  this  case,  except  that  the  figure  162,000  was  inserted  instead 
of  172,000.  This  figure  of  162,000  was  in  any  case  an  error  on 
the  part  of  Mr.  (Jedge,  and  in  any  event  would  require  alteration 
subsequently. 

11.  After  the  acceptance  mentioned  in  the  9th  paragraph  of 
this  case,  the  following  resolution  was  written  by  Mr.  Gedge  on 
Gedge's  draft :  — 

"Eesolved,  that  the  draft  agreement  with  Messrs.  Jones  be 
approved  and  engrossed  in  duplicate,  and  that  the  seal  of  the  com- 
pany be  aflBixed  thereto." 

The  resolution  was  then  put  to  the  board,  A.  being  one  of  it,  and 
carried,  whereupon  the  chairman  wrote  on  Gedge's  draft  the 
following :  — 

"  Jan.  7, '  74,  carried  unanimously.     Claud  Hamilton,  chairman." 

12.  Before  the  next  meeting,  but  from  notes  taken  at  the  pre- 
ceding one,  the  secretary  of  the  company  entered  the  following 
minute  in  the  minute  book  :  — 

"  Mr.  John  Jones  having  attended  and  signified  on  the  part  of 

himself  and  brothers  their  willingness  to  continue  the  management 

of  the  company's  works  upon  the  terms  of  the  draft  agree- 

[*  319]  ment  *  submitted  to  them  by  the  board,  it  was  resolved 

that  the  said  agreement  be  engrossed  in  duplicate,  signed, 

sealed,  and  executed." 

The  words  "draft  agreement"  in  the  above  minute,  as  entered 
in  the  minute  book,  mean  "  Jones'  draft "  as  altered  by  the  terms 
expressed  on  the  paper  drawn  up  by  A.,  and  hereinafter  called  B, 
and  by  him  given  to  Messrs.  Jones. 
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13.  Lord  Claud  Hamilton,  as  the  first  business  at  the  next  board 
meeting  of  the  company,  on  the  12th  of  March,  signed  the  above 
minute  in  the  words  and  figures  following :  — 

"  Read  and  confirmed :  Claud  Hamilton." 

14.  At  the  meeting  on  the  7th  of  January  the  paper  B  was  not 
produced  by  Mr.  John  Jones.  Mr.  Gredge,  however,  obtained  from 
him  Jones'  draft,  and  having  altered  it  in  accordance  with  his, 
Gedge's,  idea  of  what  the  agreement  was,  sent  it  to  be  engrossed 
and  sent  the  engrossment  to  Messrs.  Jones  to  be  signed ;  they  there- 
upon objected  to  the  figure  of  162,000,  which  was  entered  in  the 
11th  clause,  and  a  correspondence  ensued  between  Mr.  Cedge,  the 
secretary  of  the  company,  and  Messrs.  Jones,  the  result  of  which 
was  that  the  matter  stood  over  to  be  discussed  at  the  next  board 
meeting,  which  took  place,  as  before  mentioned,  on  the  12th  of 
March.  The  first  business  thereat  was  that  Lord  Claud  Hamilton 
signed  the  minute  of  the  previous  meeting  as  entered  in  the  minute 
book  by  the  secretary  of  the  company. 

15.  At  the  meeting  on  the  12th  of  March,  on  its  beiug  mentioned 
that  Messrs.  Jones  had  taken  objection  to  sign  the  engrossed  agree- 
ment containing  the  figure  162,000,  a  resolution  was  passed  break- 
ing ofif  all  further  negotiations. 

16.  Mr.  Gtedge,  at  the  time  when  Lord  Claud  Hamilton  signed 
the  memorandum  indorsed  on  Gtedge's  draft,  did  not  know  of  docu- 
ment B,  and  A.  had  forgotten  its  contents.  Had  A.  been  aware 
that  the  true  effect  of  the  proposals  mentioned  in  paragraph  7  was 
to  alter  the  11th  clause  of  the  proposed  agreement,  as  mentioned 
in  paragraph  8,  he  would  not  have  made  them  or  assented  thereto. 
When,  therefore,  the  minute  states  that  "  it  was  resolved  that  the 
said  agreement  be  engrossed  in  duplicate,  signed,  sealed,  and  exe- 
cuted," the  entry  as  far  as  A  was  concerned,  was  not  a  true  entry 
of  the  facta. 

18.  The  Court  to  have  power  to  draw  inferences  of  fact. 

•  The  question  for  the  opinion  of  the  Court  was, "  Whether,  [*  320] 
under  the  above  circumstances,  there  is  a  memorandum  of 
the  new  agreement  such  that  an  action  can  be  brought  by  Messrs. 
Jones  in  respect  of  the  said  sum  of  £1500." 

If  the  Court  should  be  of  opinion  in  the  affirmative,  then  judg- 
ment was  to  be  entered  for  the  plaintiffs  for  the  said  sum  of  £1500 
and  costs  incurred  after  the  date  of  award.  If  the  Court  should 
be  of  opinion  in  the  negative,  then  judgment  is  to  be  entered  on 
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the  counts  for  wrongful  dismissal  for  the  defendants,  and  costs 
incurred  after  the  date  of  the  award. 

The  draft  agreement  drawn  up  in  duplicate,  as  in  the  2nd  para- 
graph of  the  special  case  is  mentioned,  commenced  thus :  '*  An 
agreement  made  this  day  of  ,  187  ,  between  the 

Victoria  Graving  Dock  Co.,  Limited,  hereinafter  called  the  com- 
pany, of  the  one  part,  and  John  Jones,  Charles  Jones,  and  James 
Jones,  all  of  Liverpool,  and  trading  under  the  style  or  firm  of  and 
hereinafter  called  Messrs.  Jones  Brothers,  of  the  other  part."  The 
draft  recited,  amongst  other  things,  that  the  company  had  been 
incorporated  under  the  Companies  Act,  1862,  that  the  directors 
did,  on  the  1st  of  January,  1866,  appoint  Messrs.  Jones  Brothers 
to  be  managers  of  the  company  for  a  period  of  eight  years  thence 
next  ensuing,  and  that  it  had  been  agreed  that  Messrs.  Jones 
Brothers  should  continue  to  act  as  managers  of  the  company  for 
the  period  and  upon  the  terms  and  conditions  therein  set  forth. 
By  the  first  clause  Messrs.  Jones  Brothers  were  constituted  the 
sole  agents  and  managers  of  the  company  from  the  1st  of  January, 
1874,  for  a  period  of  five  years.  In  addition  to  the  clauses  men- 
tioned in  the  special  case,  the  draft  agreement  contained  others 
providing  for  the  conduct  and  management  of  the  business  and 
funds  of  the  company,  and  for  the  submission  of  disputes  to  arbi- 
tration, and  it  ended  with  the  words,  "  In  witness,  &c." 

Jan.  16.  A.  Wills,  Q.  C.  (Holland  with  him),  for  the  plaintiffs 
cited  2  Taylor  on  Evidence,  ch.  18,  par.  937,  page  901  (6th  ed.)  ; 
Birkmyr  v.  Darnell,  Salk.  27,  (1  Sm.  L.  C.  310,  at  p.  318,  7th  ed., 
referring  to  Shortrede  v.  Cheek,  1  A.  &  E.  57 ;  3  N.  &  M.  866,  and 
Bateman  v.  Phillips,  15  East,  272);  Durrell  v.  Evans,  1 
[*  321J  H.  &  C.  174 ;  31  L.  J.  Ex.  337 ;  Ridgway  v.  *  Wharton, 
6  H.  L.  C.  238  ;  27  L.  J.  Ch.  46 ;  The  Companies  Act,  1867 
(30  &  31  Vict.  c.  131),  s.  37. 

Benjamin,  Q.  C.  (HoU  and  Douglas  Walker  with  him),  for  the 
defendants,  cited  Pierce  v.  Corfe,  L.  R,  9  Q.  B.  210 ;  43  L.  J.  Q.  B. 
52 ;  Baumann  v.  Jame9,  L.  R,  3  Ch.  508  ;  Hubert  v.  Treheme,  3  Man. 
&  G.  743  ;  S.  C,  sub  nom.  Hubert  v.  Turner,  4  Scott,  N.  R  486 ; 
11  L.  J.  C.  R  78 ;  Smith  v.  Webster,  3  Ch.  D.  49  ;  Caton  v.  CaUm, 
L.  R,  2  H.  L.  127 ;  36  L.  J.  Ch.  886,  p.  256,  ante ;  Peek  v.  North 
Staffordshire  By,  Co,,  10  H.  L.  C.  473,  at  p.  568  ;  32  L.  J.  Q.  B.  241, 
at  p.  270;  5  R  C.  286,  at  p.  314;  The  Companies  Act,  1862  (25 
&  26  Vict.  c.  89),  s.  67. 
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The  arguments  are  sufficiently  mentioned  in  the  judgment  of 
the  Ck)urt.  Cur.  adv,  vtdt 

Jan.  23.  The  judgment  of  the  Court  (Mellor  and  Lush,  JJ.), 
was  delivered  by 

Lush,  J.  The  question  submitted  to  us  is,  "  Whether,  under  the 
circumstances  above  stated,  there  is  a  memorandum  of  the  new 
agreement  such  that  an  action  can  be  brought  by  Messrs.  Jones  in 
respect  of  the  said  sum  of  £1500 : "  the  contention  on  the  one  hand 
being  that  the  signature  of  the  chairman  to  the  minutes  of  the 
7th  of  January  does,  and  on  the  other  that  it  does  not,  constitute 
a  signature  to  the  agreement  so  as  to  satisfy  the  requirements  of 
the  4th  section  of  the  Statute  of  Frauds. 

Mr.  Benjamin's  argument  on  the  part  of  the  defendcwits  em- 
braced several  heads  of  objection,  which  he  contended  were  in- 
volved in  the  answer  to  be  given  to  the  foregoing  questions.  Each 
of  these  objections  we  proceed  to  consider. 

He  contended,  first,  that  notwithstanding  the  finding  in  the  9th 
paragraph,  which  is,  in  effect,  that  upon  the  acceptance  by  the 
plaintiffs  of  the  terms  proposed  to  them  as  a  modification  of  the  11th 
clause  of  the  draft,  there  was  a  complete  contract  between  the  par- 
ties, the  Court  can  see  that  this  is  a  wrong  inference  from  the  facts 
stated,  and  that  we  are  bound  either  to  disregard  that  statement,  or 
to  construe  it  in  a  sense  different  from  what  the  words  ordinarily 
import,  and  to  hold  that  the  terms  agreed  on  were  merely  the 
heads  or  leading  stipulations  of  the  contract,  which  *  were  [*  322] 
to  be  afterwards  elaborated  into  detail,  and  supplemented 
or  varied,  as  the  case  might  be,  when  the  contemplated  deed  should 
come  to  be  settled ;  in  other  words,  that  the  parties  were  not  to 
be  bound  at  all  except  by  deed,  and  that  anything  preliminary 
to  the  execution  of  that  instrument  was  to  be  regarded  as  nego- 
tiation only ;  and,  consequently,  that  the  signature,  supposing  it 
to  be  otherwise  sufficient,  was  not  the  signature  to  an  "  agreement," 
or  to  a  "  note  or  memorandum  of  an  agreement,"  but  to  a  mere  out- 
line which  required  filling  up  in  order  to  become  an  agreement. 

We  are  unable  to  discover  any  ground  for  this  objection.  The 
duplicate  draft  sent  to  the  plaintiffs  in  the  first  instance  is  in  the 
form  of  a  complete  contract.  It  commences  in  the  usual  way : 
"  An  agreement  made  between,"  &c.  (naming  the  parties  on  both 
sides);  it  contains  numerous  minute  stipulations,  leaving  appa- 
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rently  nothing  to  be  supplied,  and  concludes  with  the  usual  for- 
mula, "  In  witness,  &c."  The  only  alteration  proposed  and  agreed 
to  was  the  series  of  stipulations  contained  in  the  paper  drawn  up 
by  A.,  and  which  was  intended  to  represent  the  ultimatum  of  the 
board  with  reference  to  the  various  objections  and  requirements 
raised  by  the  plaintiffs.  The  paper  so  drawn  up  by  A.  concludes 
with  the  words,  "all  other  provisions  as  in  draft:"  all  the  details 
were  settled ;  and  when  that  paper  was  categorically  accepted  by 
the  plaintiffs  as  the  only  amendment  or  alteration  in  the  draft 
agreement  required  by  them,  all  discussion  as  to  terms  was  at  an 
end.  Nothing  is  said  in  either  paper  about  any  further  document 
being  prepared,  and  even  the  resolution  of  the  company  set  out  in 
the  12th  paragraph,  upon  which  so  much  stress  was  laid,  does  not 
say  that  a  deed  embodying  those  terms  shall  be  prepared  and  exe- 
cuted, but  that  "  the  said  agreement  be  engrossed  in  duplicate, 
signed,  sealed,  and  executed ; "  not  a  new  document  based  upon 
that  agreement  containing  other  terms,  but  a  copy  of  that  draft 
itself,  as  modified  by  the  paper  drawn  by  A.,  was  to  be  the  one 
which  was  to  be  executed  as  a  deed,  and  was  intended  only  as  a 
matter  ancillary  to  the  actual  agreement,  which  was  contained  in 
the  original  draft  as  amended  by  paper  B.  It  does  not  appear 
that  the  plaintiffs  contemplated  even  a  sealed  agreement,  but 
whether  they  did  or  not,  neither  party  could  claim  to 
[*  323]  •  make  any  alteration  in  any  particular  from  the  draft  so 
agreed  upon. 

Mr.  Benjamin  dwelt  much  upon  the  fact  that  the  amount  of  the 
old  capital  was  not  stated  in  the  draft  B ;  but  that  of  itself  does 
not  argue  that  the  stipulation  was  considered  imperfect,  or  show 
an  intention  to  have  anything  more  explicit.  The  parties  appar- 
ently had  not  agreed  what  the  amount  was,  and  this  was  left  as 
a  matter  to  be  ascertained ;  and  we  cannot  suppose  it  could  not 
have  been  ascertained,  in  case  any  diflBculty  should  arise  thereafter 
upon  that  subject.  The  defendants,  therefore,  have  failed  to  show 
that  this  was  not  what  it  purported  to  be  —  a  complete  "agree- 
ment" between  the  parties. 

The  next  point  on  which  the  defendants  rely  is  that  the  signa- 
ture of  the  chairman  to  the  minutes  of  the  meeting  of  the  7th  of 
January,  which  minutes  were  read  and  confirmed  on  the  12th  of 
March,  was  not  a  signature  within  the  meaning  of  the  Act.  This 
objection  was  based  upon  three  grounds. 
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First,  it  was  contended  that  the  signature  of  the  chairman  to  the 
minutes  was  put  in  order  to  verify  the  proceedings  of  the  board  in 
obedience  to  the  Companies  Act,  1862,^  and  not  in  order  to  attest 
or  verify  the  contract,  and  that  as  the  signature  was  put  alio 
intuitu,  it  cannot  be  available  for  the  purpose  of  satisfying  the 
Statute  of  Frauds.  We  think  there  is  more  ingenuity  than  force 
in  this  argument.  The  signature  required  by  the  4th  section  is  not 
of  the  substance  of  the  contract ;  it  is  matter  of  procedure  only 
{Leroux  v.  Brown,  12  C.  B.  801 ;  22  L.  J.  C.  P.  1),  and  is  required 
as  evidence  of  the  contract.  To  prevent  frauds  and  perjuries,  the 
Act  will  not  allow  any  other  kind  of  proof  than  the  writing  itself 
(if  it  be  in  writing)  or  a  written  admission  that  the  contract  was 
made,  and  that  it  was  signed  in  either  case  by  the  party 
to  be  charged.  But  so  that  this  kind  of  *  evidence  is  given,  [*  324] 
it  matters  not  that  the  memorandum  was  not  made  at  the 
time,  or  for  what  purpose  the  signature  was  put,  if  only  it  was  put 
to  attest  the  document  as  that  which  contains  the  terms  of  the 
contract  Now  the  minute  affirms  that  the  company  at  their 
previous  meeting  had  submitted  to  the  plaintiffs  a  draft  agree- 
ment, and  that  the  plaintiffs  had  expressed  their  willingness  to 
continue  the  management  of  the  company's  works  upon  the  terms 
of  that  draft,  and  that  the  company  then  resolved  that  "  the  agree- 
ment should  be  engrossed,  sealed,  and  executed."  The  chairman 
attests  by  his  signature  the  accuracy  of  the  minute,  and  that  it 
had  been  at  that  second  meeting  read  and  con6rmed.  What  is 
this  but  an  assertion,  under  the  hand  of  the  company's  agent,  that 
the  company  had  entered  into  the  agreement  which  was  contained 
in  the  draft  referred  to.  It  is  not  the  less  efficient  as  a  signed 
admission  of  the  contract,  because  it  was  made  as  a  record  of  the 
proceedings  of  the  company  under  the  obligation  of  the  Companies 
Act,  1862,  8.  67.  The  question  is  not  what  its  object  was,  but 
whether  it  is  a  written  and  signed  statement  of  the  contract 

Secondly,  it  was  objected  that  the  draft,  not  having  been  itself 
signed,  could  not  be  connected  by  parol  with  the  signed  statement 

^  Bj  the  Companieii  Act,  1862  (25  &  26  time  provided  for  the  purpose;  and  any 
Vict.  c.  89),  8.  67,  "  Every  company  ander  such  minate  as  aforesaid,  if  purporting  to 
this  Act  shall  cause  minutes  of  all  resola-  be  signed  by  the  chairman  of  the  meeting 
tions  and  proceedings  of  general  meetings  at  which  snch  resolations  were  passed  or 
of  the  company,  and  of  the  directors  or  proceedings  had,  or  by  the  chairman  of 
managers  of  the  company,  in  cases  where  the  next  succeeding  meeting,  shall  be  re- 
there  are  directors  or  managers,  to  be  ceived  as  evidence  in  all  legal  proceed- 
duly  entered  in  books  to  be  from  time  to  ings." 
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This  point  was  one  of  those  argued  in  the  House  of  Lords  in  Bidg- 
way  V.  Wharton,  6  H.  L.  C.  238 ;  27  L.  J.  Ch.  46,  cited  in  the 
argument,  and  conclusively  disposed  of  by  the  judgment  of  the 
House  in  that  case. 

The  third  objection  was  that  the  minute  verified  only  draft  B, 
and  that  was  only  one  of  the  articles  of  the  agreement,  and  con- 
sequently part  only  of  the  contract.  But  that  draft  also  in  terms 
incorporates  itself  with  the  original  draft,  and  there  can  be  no  more 
objection  to  identifying  the  draft  so  referred  to  by  parol  than  there 
is  to  identifying  draft  B  as  the  draft  referred  to  in  the  minute. 
The  two  together  manifestly  make  up  the  entire  agreement:  B 
being  obviously  a  substitute  for  the  11th  article  of  the  original 
draft. 

Great  stress  was  laid  by  Mr.  Benjamin  upon  the  indorsement  on 
Gedge*s  draft  set  out  in  paragraph  11  of  the  case  and  the  signature 
of  the  chairman  thereto,  and  it  was  argued  that  that  was  the  con- 
tract, if  there  was  one,  which  the  company  signed.  It  is 
[•  325]  clear,  upon  *  the  statements  in  the  case,  that  the  resolu- 
tion was  indorsed  upon  that  draft  by  mistake,  and  upon 
the  supposition  that  it  had  been  altered  in  accordance  with  draft  B. 
Whether  that  indorsement  and  signature  could  have  been  applied 
to  draft  B,  if  there  had  been  no  other  signed  recognition  of  it,  we 
need  not  consider.  It  is  enough  to  say  that  it  cannot  have  the 
effect  of  neutralizing  the  signed  minute,  which  in  terms  referred 
to  the  draft  agreement  submitted  by  the  board  to  the  plaintiffs, 
and  which  was  without  reserve  accepted  by  the  plaintiffs. 

We  therefore  give  judgment  for  the  plaintiffs  with  costs. 

Judgment  for  the  plaintiffs. 

The  defendants  appealed.  But  the  appeal  was  dismissed  on  the 
ground  that  the  parties  had,  by  agreement,  precluded  themselves 
from  appealing. 

ENGLISH  NOTES. 

Signature  of  a  party  need  not  be  in  the  document  containing  the 
other  terms  of  the  contract.  It  may  be  in  another  paper,  for  instance, 
in  a  telegram.  Goodwin  v.  Francis  (1870),  L.  R.,  5  C.  P.  295,  39  L. 
J.  C.  P.  121,  22  L.  T.  338.  Where  a  signed  offer  was  made,  and  after 
some  alterations  by  the  offeree  it  was  verbally  assented  to  by  the 
offeror,  the  previous  signature  was  held  to  govern  the  altered  contract. 
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StewaH  V.  Eddowes  (1874),  L.  R.,  9  C.  P.  311,  43  L.  J.  C.  P.  204,  30 
L.  T.  333,  22  W.  R.  534. 

The  signature  may  be  by  an  authorized  agent  of  one  or  both  the 
parties*  Auctioneer  is  an  agent  of  the  vendor  alone  up  to  the  moment 
of  sale,  Coles  v.  Trecothick  (1804),  9  Ves.  234,  7  R.  R.  167;  on  the 
fall  of  the  hammer  he  becomes  also  the  buyer's  agent  for  purposes  of 
signing.     Hmmerson  v.  EeelU  (1809),  2  Taunt.  38,  11  R.  R.  620. 

An  auctioneer's  clerk  has  generally  no  authority  to  bind  either  the 
vendor  or  the  purchaser  by  his  signature.  Coles  v.  Trecothick^  supra  ; 
Fierce  v.  Corfe  (1874),  L.  R.,  9  Q.  B.  210,  43  L.  J.  Q.  B.  62,  29  L.  T. 
919,  22  W.  R.  299;  but  either  party  may  expressly  or  by  conduct  ap- 
point him  as  the  agent  to  sign,  Coles  v.  Trecoihicky  supra  ;  Bird  v. 
Boulter  (1833),  4  B.  &  Ad.  443,  1  K  &  M.  313;  Sitns  v.  Landray 
1894,  2  Ch.  318,  63  L,  J.  Ch.  636,  70  L.  T.  630,  42  W.  R.  621. 

A  solicitor  is  not  an  agent  for  both  parties  so  as  to  bind  tliem  by  in- 
serting their  name,  Glengal  v.  Bum^rd  (1836),  1  Keen,  769;  nor  is 
he  presumably  an  agent  of  his  own  client  for  the  purpose  of  signature. 
Forster  v.  Rowland  (1861),  7  H.  &  N.  103,  30  L.  J.  Ex,  396;  Smith 
V.  Webster  (1876),  3  Ch.  D.  49. 

A  house  agent  has  no  implied  authority  to  sign  for  his  principal. 
Clarke  v.  Fuller  (1864),  16  C.  B.  (N".  S.)  24,  12  W.  R.  671. 

A  broker  is  an  agent  of  the  vendor  alone  till  the  sale;  after  the  sale  his 
signature  will  bind  a  purchaser  also  who  by  word  or  conduct  authorized 
him  to  sign.  In  FaHon  v.  Crofts  (1864),  16  C.  B.  (N.  S.)  11,  33  L. 
J.  C.  P.  189,  10  L.  T.  34,  12  W.  R.  653,  the  sold  note  signed  by  a 
broker  and  delivered  to  a  purchaser  was  held  to  bind  him.  In  Durrell 
V.  Ei^ans  (1862),  1  H.  &  C.  174,  31  L.  J.  Ex.  337,  7  L.  T.  97,  10  W. 
R.  665,  the  broker,  Koakes,  drew  out  the  following  document:  — 

''Messrs.  Evans. 

Bought  of  J.  Noakes, 
Bag-Pockete  T.  Durrell,  Ryarsh,  ^ 

33  and  Addington      $ 

Oct.  19, 1860." 

The  defendant  requested  the  date  to  be  altered  to  the  20th,  which  was 
done  with  the  consent  of  all  the  parties.  It  was  held  that  Koakes's 
signature  bound  the  purchaser.     In  Thompson  v.  Gardiner  (1876),  1 

C.  P.  D.  777,  a  broker  signed  in  his  book  for  both  the  purchaser  and 
the  vendor,  and  sent  a  note  to  each  party,  but  signed  only  that  which 
he  sent  to  the  seller,  the  plaintiff.  The  defendant  kept  this  note  with- 
out objection  until  called  upon  to  accept  the  goods.  He  then  repudi- 
ated the  contract  on  the  ground  that  the  note  sent  to  him  was  not 
signed.     It  was  held  that  his  conduct  amounted  to  an  admission  that 
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the  broker  had  authority  to  make  the  contract  for  him,  and  the  signa- 
ture of  the  broker  to  the  sold  note  therefore  bound  him. 

A  traveller  of  the  vendor  is  not  an  agent  to  sign  for  the  purchaser  of 
goods  from  him.  Murphy  v.  Boese  (1875),  L.  K,  10  Ex.  126,  44  L.  J. 
Ex.  40,  32  L.  T.  122,  23  W.  R.  474.  Nor  can  the  plaintiff  upon  the 
record  avail  himself  of  his  own  signature  as  that  of  an  agent  to  charge 
the  defendant.  Sharman  v.  Brandt  (1871),  L.  R.,  6  Q.  B.  720,  40  L. 
J.  Q.  B.  312,  19  W.  R.  966. 

In  BubeH  v.  Treheme  (1842),  3  M.  &  Gr.  743,  4  Scott,  N.  R.  486, 
it  was  held  that  if  parties  show  an  intention  of  affixing  their  signature 
in  a  particular  place,  the  memorandum  is  not  complete  in  absence  of  the 
signature  in  that  place. 

In  Coles  v.  Trecothick  (1804),  9  Ves.  234,  7  R.  R.  167,  Lord  Eldon 
(at  9  Ves.  p.  251,  7  R.  R.  p.  179)  said:  ** It  is  true  that  where  a  party, 
or  principal,  or  person  to  be  bound  signs  as,  what  he  cannot  be,  a  wit- 
ness, he  cannot  be  understood  to  sign  otherwise  than  as  principal." 
This  dictum  has  been  disapproved  of  in  Gossbell  v.  Archer  (1835),  2 
Ad.  &  El.  500,  508,  where,  however,  there  were  other  words  negativing 
the  intention  to  sign  as  principal. 

AMERICAN  NOTES. 

The  doctrine  of  the  principal  case  is  uniformly  held  here.  Clason  v. 
Bailey,  14  Johnson  (New  York),  484;  Coddingtonv,  Goddard,  16  Gray  (Mass.), 
436;  McConnell  v.  Biillhart,  17  Illinois,  261 ;  65  Am.  Dec.  661 ;  (/Donnetl  v. 
Brekeriy  36  New  Jersey  Law,  257 ;  Barry  v.  Coombe,  1  Peters  (U.  S.  Supr.  Ct.), 
647.  The  doctrine  is  carried  to  its  extreme  limit  in  Drury  v.  Young^  58  Mary- 
land, 546 ;  42  Am.  Rep.  343,  where  it  is  held  that  the  name  printed  in  a 
letter-head,  the  contract  being  underwritten  but  not  otherwise  signed,  is  suffi- 
cient. Citing  Higdon  v.  Thomas^  1  H.  &  G.  152 ;  Schneider  v.  NorriSy  2  M.  &  S. 
286 ;  15  R.  R.  250.  The  like  was  held  in  A  rgus  Co.  v.  Mayor  of  A  Ibany,  55  N.  Y. 
495 ;  14  Am.  Rep.  296,  of  the  official  minutes  of  a  resolution  of  a  common 
council  of  a  city,  signed  by  the  clerk.  So  a  bill  of  goods,  "  A.  bought  of  B." 
will  suffice.  Hawkins  v.  Chace,  19  Pickering  (Mass.),  502.  In  Clason  v.  Bailey, 
supra,  Clason's  agent  made  a  memorandum  in  his  book,  "  Bought  for  Isaac 
Clason  for  Bailey  &  Voorhees ;  "  Kent,  C.  J.,  held  this  sufficient. 

But  where  the  statute  requires  that  the  memorandum  shall  be  <*  subscribed," 
the  signature  must  be  at  the  end.  James  v.  Patten,  6  New  York,  9  ;  55  Am. 
Dec.  376. 

Although  the  doctrine  is  found  above  that  the  name  of  the  contracting 
party  in  a  letter-head  is  sufficient,  yet  the  Supreme  Court  of  Illinois  has 
recently  held  (Summers  v.  Hibbard,  38  N.  East.  Rep'r,  899),  that  where  a 
printed  letter-head  contained  the  words,  "  All  sales  subject  to  strikes  and 
accidents,"  this  formed  no  part  of  an  express  and  complete  offer  under-written, 
and  containing  no  such  limitation.  This  would  imply  a  decision  that  a  sign- 
ing could  not  be  construed  from  the  name  in  a  letter-head,  and  the  soundness 
of  it  may  well  be  doubted. 
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No.  26.  — LAKEMAN  v.  MOUNTSTEPHEN. 
(1874.) 

RULE. 

A  PROMISE,  upon  which  the  promisor  is  intended  to  be 
primarily  liable,  is  an  original  promise  and  not  a  promise  to 
answer  for  the  debt,  default,  or  miscarriage  of  another  within 
the  4th  section,  subsection  2,  of  the  Statute  of  Frauds. 

A.  requests  B.  to  do  work  for  C.  and  verbally  promises 
that  he  (A.)  will  see  B.  paid  for  it.  C.  is  expected  to  pay 
for  the  work,  but  is  not  under  contract  to  do  so.  The 
promise  made  by  A.  is  an  original  promise,  and  B.,  having 
done  the  work,  may  enforce  it  by  action  against  A. 

Lakeman  (Appellant)  ▼.  Honntstephen  (Respondent.) 

L.  R.,  7  H,  L.  17-26  (a.  c.  43  L.  J.  Q.  B.  188 ;  80  L.  T.  437 ;  22  W.  R.  617.) 

Promise  to  pay.  —  Statute  of  Frauds.  [17] 

A  board  of  health  had  been  fonned  in  a  town.  L.  was  its  chairman.  M., 
a  contractor,  had,  under  the  orders  of  the  board,  formed  a  main  sewer  in  the 
town,  and,  under  the  orders  of  the  board,  had  purchased  pipes  which  would  be 
required  to  be  used  in  making  the  connecting  drains  between  certain  private 
houses  and  the  main  sewer.  The  board  had,  under  the  11  &12  Vict.  c.  63, 
s.  69 ,  given  notice  to  the  inhabitants  of  certain  streets  to  make  these  connecting 
drains,  the  effect  of  the  notice  being  that  if  the  said  inhabitants  did  not  make 
those  connecting  drains  the  board  might  make  them  and  charge  the  expenses  on 
the  defaulting  iuhabitants.  The  notice  was  disregarded.  No  subsequent  reso- 
lution was  passed  by  the  board.  M.  was  about  to  take  away  his  carts  and 
working  materials,  when  L.  said  to  him,  ''  What  objection  have  you  to  making 
the  connections!  "  to  which  M.  answered,  **  None,  if  you  or  the  Imard  will  order 
the  work,  or  become  responsible  for  the  payment ;  '*  and  L.  replied,  **  M.,  go  on 
and  do  the  work,  and  I  will  see  you  paid."  M.  did  the  work,  and,  the  board 
refusing  to  pay,  sued  L.  for  the  amount :  — 

Held  J  that  the  words  of  L.  were  properly  left  to  the  jury  as  evidence  to  sustain 
a  claim  against  him  personally,  and  that  they  did  not  constitute  a  promise  to 
pay  the  debt  of  another,  so  as  to  come  within  the  operation  of  the  Statute  of 
Frauds. 

Per  Lord  Selborne  :  There  can  be  no  suretyship  unless  there  be  a  principal 
debtor,  existing  at  the  time,  or  con.stituted  by  matters  ex  post  facto. 

This  was  an  appeal  against  a  judgment  by  the  Court  of  Exche- 
quer Chamber,  which  had  reversed  a  previous  judgment  of  the 
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Court  of  Queen's  BencL  L.  R,  5  Q.  B.  613;  7  Q.  B.  196;  39  L. 
J.  Q.  B.  275;  41  L.  J.  Q.  B.  67.  The  following  is  a  summary 
of  the  facts :  Lakeman  was  the  chairman  of  the  Board  of  Health 
of  the  town  of  Brixham.  Mountstephen  was  a  builder  and  con- 
tractor at  Torquay,  and  had  often  executed  works  for  the  board. 
He  had  in  the  early  part  of  1866  completed  for  the  board  a  main 
sewer  for  the  town,  and  the  board  had  directed  him  to  make  a 
purchase  of  pipes,  and  had  given  notice  under  the  11  &  12  Vict, 
c.  63,  s.  69  (the  Public  Health  Act  of  1848)  to  the  owners  of 
[*  18]  certain  houses  *near  this  main  sewer  to  connect  the  drains 
of  their  houses  with  it,  or  that  the  board  would  make  the 
connections  at  their  expense.  These  persons  had  not  obeyed 
the  notice,  and  the  board  therefore  possessed  the  power  to  make 
the  connections  and  to  charge  the  inhabitants,  to  whom  notice  had 
thus  been  given,  with  the  cost  thereof.  The  board,  however,  had 
not  passed  any  resolution  so  to  do.  Adams,  the-  surveyor  of  the 
board,  had  proposed  to  Mountstephen  to  construct  these  connec- 
tions. The  latter  did  not  do  so,  as  he  had  no  orders  from  the 
board.  On  the  5th  of  April,  1866  (which  was  before  the  expira- 
tion of  the  notice  given  to  the  householders),  according  to  Mount- 
stephen's  evidence,  he,  after  finishing  the  main  sewer,  was  about 
to  take  away  his  carts  and  building  materials,  when,  after  some 
talk  with  Adams,  a  conversation  ensued  between  him  and  Lake- 
man.  The  latter  said,  "  What  objection  have  you  to  making  the 
connections  ?  '  Mountstephen  answered,  "  None,  if  you  or  the 
board  will  order  the  work  or  become  responsible  for  the  payment ; ' 
to  which  Lakeman  replied,  "  Go  on,  Mountstephen,  and  do  the 
work,  and  I  will  see  you  paid. '  Mountstephen  did  the  work,  but 
the  board,  alleging  that  no  orders  had  been  given  for  the  work, 
declined  to  pay  for  it  Mountstephen  then  brought  an  action 
against  Lakeman  for  the  amount  due  for  the  work. 

The  declaration  contained  three  counts.  The  first  stated  that 
the  defendant  was  the  chairman  of  the  board,  and  that  in  con- 
sideration that  the  plaintiff  would  do  and  provide  certain  work 
and  materials  for  the  board  at  the  request  of  the  defendant,  as  and 
assuming  to  be  agent  for  the  board,  the  defendant  promised  the 
plaintiff  that  he  was  authorized  by  the  board  to  make  the  request ; 
that  the  plaintiflT,  relying  on  the  defendant's  promise,  did  the 
work;  breach,  that  the  defendant  was  not  so  authorized. 

The  second  count  stated  that  the  defendant,  being  such  chair- 
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man,  in  consideration  that  the  plaintiff  would  do  and  provide 
work  and  materials  for  the  board,  at  the  request  of  the  defendant, 
the  defendant  promised  to  obtain  for  the  plaintiff  from  the  board 
a  contract  whereby  the  board  should  be  legally  bound :  breach, 
that  the  defendant  did  not  obtain  such  contract.  The  third  count 
was  for  work  and  materials  done  8uid  supplied  by  the  plaintiff  to 
the  defendant  at  his  request 

The  defendant  pleaded,  1,  to  the  first  and  second  counts, 
that  *  the  defendants  did  not  promise  as  alleged ;  2,  that  the  [*  19] 
plaintiff  did  not  do  the  work  for  board  at  the  defendant's 
request ;  and  3,  never  indebted. 

The  cause  was  tried  before  Lord  Chief  Baron  Kelly  at  the 
Devon  Summer  Assizes,  1870,  when,  by  the  permission  of  the 
learned  Judge,  a  count  was  Etdded  alleging  that  the  defendant 
promised  that  in  consideration  that  the  plaintiff  would  do  the 
work  for  the  board,  the  defendant  promised  to  pay  for  the  work 
if  the  board  should  at  any  time  refuse  to  pay. 

At  the  close  of  the  plaintiff's  case  the  defendant's  counsel  sub- 
mitted that,  on  the  declaration  and  the  evidence  (as  it  then  stood), 
there  must  be  a  nonsuit  The  learned  Judge  declined  to  nonsuit, 
being  of  opinion  that  there  was  evidence  to  go  to  the  jury,  and  he 
gave  leave  to  the  plaintiff  to  add  the  count  as  above  stated.  The 
defendant's  case  was  then  entered  on,  when  the  statement  of  the 
conversation,  as  detailed  in  plaintiff's  evidence,  was  denied.  At 
the  close  of  the  case  the  Lord  Chief  Baron  left  it  to  the  jury  to 
say  whether  the  conversation,  as  deposed  to  by  the  plaintiff,  but 
denied  by  the  defendant,  had  taken  place.  The  jury  returned  a 
verdict  for  the  plaintiff  for  £287,  and  leave  was  then  reserved  to 
the  defendant  to  move  to  set  aside  this  verdict  and  enter  a  non- 
suit, if  the  Court  should  be  of  opinion  that  there  was  no  evidence, 
either  upon  the  original  or  amended  declaration,  which  ought  to 
have  been  left  to  the  jury.  A  nile  for  that  purpose  was  obtained 
and  was  made  absolute,  L.  R,  5  Q.  B.  613,  the  Court  being  of 
opinion  that,  coupling  the  expressions  used  with  the  conduct  and 
position  of  the  parties,  the  defendant's  words  did  not  amount  to 
an  engagement  to  be  primarily  liable  for  the  work,  but  only  to 
a  promise  that  if  the  plaintiff  would  do  the  work  on  the  credit  of 
the  board  the  defendant  would  pay  if  the  board  did  not ;  and  that 
this  was  a  promise  to  be  answerable  for  the  debt  of  another  within 
sect  4  of  the  Statute  of  Frauds,  though  in  fact  the  board  had 
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never  been  indebted,  and  as  this  promise  was  not  in  writing  it 
could  not  be  enforced. 

On  appeal  to  the  Exchequer  Chamber  this  decision  was  reversed, 

that  Court  being  of  opinion  that  there  was  evidence  to 

[*20]  *go  to  the  jury  on  the  question  whether  the  defendant  had 

not  by  his  words  made  himself  primarily  liable.     L.  R ,  7 

Q.  B.  196. 

This  appeal  was  then  brought 

Mr.  Cole,  Q.  C,  and  Mr.  Francis  Pinder,  for  the  appellant, 
insisted  that  this  was  a  promise  to  pay  the  debt  of  another,  and, 
not  being  in  writing,  was  void  under  the  Statute  of  Frauds ;  that 
it  was  a  contract  of  guaranty  only,  for  that  there  was  enough  to 
show  that  the  board  required  the  work  to  be  done,  and  that  there 
was  no  evidence  under  either  the  original  or  the  amended  declara- 
tion to  go  to  the  jury  showing  that  the  defendant  had  in  any  way 
made  himself  primarily  responsible  for  the  work;  but  that  the 
words  themselves  proved  that  the  defendant  meant,  and  the  plain- 
tiff must  so  have  understood  them,  that  if  the  plaintiff  would  do 
the  work  for  the  board  the  defendant  would  see  that  he  got  paid. 

Mr.  Lopes,  Q.  C. ,  and  Mr.  Arthur  Charles,  for  the  respondent, 
were  not  called  on. 

The  Lord  Chancellor  (Lord  Cairns)  :  — 

My  Lords,  the  question,  and  the  only  question,  which  your 
Lordships  are  called  upon  in  this  appeal  to  decide  is,  whether 
there  was  or  was  not  evidence  of  an  original  liability  on  the  part 
of  the  defendant  to  pay  the  plaintiff  in  the  action  for  the  work  to 
be  done.  I  begin  by  pointing  out  to  your  Lordships  that  that  is 
the  question,  and  the  only  question  in  the  action,  for  the  purpose 
of  reminding  you  that  we  are  not  embarrassed  here  by  any  con- 
sideration as  to  whether  the  precise  sum  for  which  the  verdict  of 
the  jury  was  returned,  is  the  sum  which  ought  to  have  been 
assessed  as  the  amount  to  be  paid  in  the  action.  Whatever  ques- 
tions might  have  been  raised,  whatever  distinctions  might  have 
been  made  as  to  different  items  of  the  demand,  this  is  not  the 
time  or  the  place  for  making  them.  If  it  was  desired  to  make 
them,  and  if  there  was  room  for  making  them  (which  I  am  far 
from  saying  there  was  not),  it  ought  to  have  been  done  at  an 
earlier  stage  in  these  proceedings. 

My  Lords,  taking  the  question  raised  by  the  rule  which 
[*  21]  was  *  obtained  in  the  first  instance,  whether  there  was  or 
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was  not  evidence  of  an  original  liability  on  the  part  of  the 
defendant  to  pay  the  plaintiff  for  the  work  to  be  done,  I  may 
remind  your  Lordships  that  that  question  falls  to  be  determined 
really  upon  the  consideration  of  the  evidence  of  the  plaintiff  in 
the  action  himself.  It  is  true  that  another  witness  was  called  on 
behalf  of  the  plaintiff,  but  his  evidence  on  this  subject  is  quite 
immaterial,  and  we  have  the  evidence  of  the  plaintiff  only  to  deal 
with.  My  Lords,  that  evidence  might  have  been  accepted  by  the 
jurymen  or  it  might  have  been  rejected ;  they  might  have  been  so 
satisfied  with  the  evidence  adduced  on  the  other  side  as  to  lead 
them  to  disbelieve  the  evidence  of  the  plaintiff,  but  the  question, 
I  repeat,  is,  whether  or  not  in  this  case  the  learned  Judge  would 
have  been  right  in  directing  a  nonsuit  on  the  ground  that  there 
was  no  substantial  evidence  to  go  to  the  jury. 

Now  I  will  call  your  Lordships'  attention,  for  a  few  moments, 
to  what  the  plaintiff  really  did  say,  because,  I  think,  if  the  two 
portions  of  his  evidence,  which  at  first  sight  appear  rather  dis- 
connected, are  brought  into  their  proper  order,  a  very  clear  and 
intelligible  account  of  the  origin  of  this  contract  will  be  given. 
The  plaintiff  says  in  his  cross-examination,  referring  to  the  19th 
of  March  and  to  the  resolution  of  the  board  of  that  date,  "  that 
notices  should  be  served  by  the  board, "  that  is,  notices  upon  the 
owners  of  houses  who  were  to  be  required  to  connect  their  drainage 
with  the  main  drainage  of  the  town ;  "  I  knsw  nothing  of  this. " 
And  then,  at  another  part,  "  Adams  asked  me  if  I  would  procure 
1300  feet  of  pipes,  and  if  I  would  do  the  work. "  He  was  asked 
two  things ;  if  he  would  procure  the  materials,  and  if  he  would 
do  the  work,  "  I  said  'not  unless  the  board  would  be  responsible, 
for  the  payment,  for  I  would  not  take  orders  from  the  owners  of 
the  property.'  I  know  they  must  have  notices  before  they  are 
liable.  I  think  it  is  twenty-one  days  notice. "  Then  a  resolution 
of  the  board  was  put  in  "  for  notice  to  owners  and  occupiers,  and 
that  Mountstephen  procure  1300  feet  of  pipes. '  That  appears  to 
have  been  communicated  to  him,  as  I  gather  from  the  next  portion 
of  his  evidence,  for  he  continues,  "  I  proceeded  then  according  to 
that  order,  but  I  refused  to  do  the  work  unless  the  board  would 
make  themselves  responsible. " 

*  I  understand  that  as  being  a  very  clear  statement ;  it  [*  22] 
may  be  accurate  or  inaccurate,  that  is  another  question; 
but  it  is  a  very  clear  statement  by  the  plaintiff,  that  he  had  his 
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attention  called  to  the  danger  of  proceeding  in  these  cases  without 
a  distinct  formal  authority  from  a  board,  like  the  local  board  in 
this  case,  and  that  in  the  first  instance  he  would  neither  procure 
materials  nor  do  the  work  without  the  order  of  the  board ;  that  he 
got  from  the  board  a  proper  order  with  which  he  was  satisfied  with 
regard  to  the  materials.  He  may  have  been  right  or  wrong  in 
thinking  it  a  proper  order,  but  he  was  satisfied  with  it ;  but  he 
had  no  order  of  the  board  with  regard  to  the  work  to  be  done, 
and  he  refused,  therefore,  to  do  that  work. 

Then,  turning  to  another  part  of  the  evidence,  we  have  from 
him  an  account  of  a  conversation  which  took  place  between  him 
and  Mr.  Lakeman,  the  appellant,  which  must  have  been  some 
days  afterwards.  He  had  finished  some  works  connected  with 
the  main  drainage,  and  he  says :  "  "We  had  just  finished  every- 
thing. '  Lakeman  (the  defendant)  said :  **  What  objection  have 
you  to  make  these  connections  ?  "  From  which  I  should  infer 
that  Adams  had  told  Lakeman  that  although  the  materials  had 
been  supplied,  there  was  an  objection  to  doing  the  work,  **  mean- 
ing the  laying  down  of  the  junction  pipes.  I  said:  'I  have  no 
objection  to  do  the  work,  if  you  or  the  local  board  will  give  me 
the  order. '  He  "  (that  is,  Mr.  Lakeman)  "  was  chairman  of  the 
Local  Board  of  Health  for  Brixhara.  He  said:  *  Mounts  tephen, 
you  go  on  and  do  the  work,  and  I  will  see  you  paid.'" 

Your  Lordships  have  had  very  ingenious  arguments  addressed 
to  you,  putting  various  constructions  upon  these  few  words.  It 
has  been  suggested  that  the  effect  of  these  words  was  that  Mount- 
stephen  must  be  taken  to  have  asked  Mr.  Lakeman  first  for  an 
order  from  the  board,  and  to  have  been  satisfied  that  he,  as  chair- 
man of  the  board,  could  then  and  there  give  the  order,  and  to  have 
had  through  him  then  and  there  an  order  from  the  board,  and  yet 
that,  not  being  satisfied  with  that  order  then  and  there  thus 
obtained,  he  desired  to  superadd,  and  he  had  superadded  to  it,  a 
virtual  guaranty  by  Ijakeman  that  he,  personally,  would  guarantee 
that  the  board  would  pay  the  money.  My  Lords,  I  must  say  that 
that  does  appear  to  me  to  be  a  most  strange  and  violent  con- 
[*  23]  struction  *  placed  upon  a  few  simple  words.  As  it  appears 
to  me,  a  very  natural  meaning  (and  it  is  quite  sufl&cient  for 
the  present  purpose)  of  these  words  is  this,  that  Mountstephen, 
following  up  that  course  of  action  which  he  had  previously  pur- 
sued with  Adams,   stated  to  Lakeman  that  the  reason  why  he 
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refused  to  do  the  work  was,  that  he  had  got  no  order  from  the 
board  to  do  it,  that  he  would  do  the  work  if  he  had  a  formal  order 
from  the  board,  or  if  he  had  a  personal  order  from  Lakeman  him- 
self, and  that  thereupon  Mr.  Lakeman  —  who  for  some  reason,  the 
stringency  of  which  it  is  not  for  your  Lordships  now  to  inquire 
into,  wished  the  work  to  be  immediately  done  —  that  thereupon 
Mr.  Lakeman  said :  **  You  go  on  and  do  the  work ;  do  not  concern 
yourself  upon  the  subject  of  whether  you  have  an  order  from  the 
board,  or  have  not  such  an  order.  You  go  on  and  do  the  work, 
and  I  will  be  your  paymaster.  I  will  see  you  paid. '  Now,  my 
Lords,  if  that  is  the  meaning  of  these  words,  and  it  appears  to  me 
certainly  to  be  the  primd  facie  and  natural  meaning  of  the  words, 
I  think  there  was  ample  and  strong  evidence  to  go  to  the  jury  that 
the  go-by  was  entirely  given  to  the  question  of  an  order  of  the 
local  board,  and  that  Mr.  Lakeman  stepped  in  and  undertook  him- 
self, as  a  matter  of  primary  liability,  to  pay  for  the  work  that 
would  be  done.  Against  that  primary  liability  he  might  after- 
wards, as  chairman  of  the  board,  have  sheltered  himself  by  obtain- 
ing from  the  board  the  consent  to  make  a  formal  order,  and  acting 
upon  and  paying  under  that  formal  order.  But  that  was  for  him 
to  consider ;  he  did  that  which  the  contractor  required  to  be  done 
—  he  put  the  contractor  in  the  position  of  having  then  and  there 
an  absolute  contract  made  —  and  the  only  contract  which  then  and 
there  absolutely  could  be  made,  would  be  a  personal  and  primary 
contract  by  him  to  pay  the  contractor  for  the  work  to  be  done. 
My  Lords,  it  appears  to  me  that  there  was  clearly  substantial  evi- 
dence in  the  case  to  go  to  the  jury,  and  that  any  Judge  who  had 
to  try  this  case  would  have  miscarried,  if  upon  this  evidence  he 
had  held  that  there  was  no  case  to  go  to  the  jury. 

I  shall,  therefore,  submit  to  your  Lordships  that  the  decision  of 
the  Court  of  Exchequer  Chamber  is  correct,  and  that  this  appeal 
should  be  dismissed. 

*  Lord  Hatherley  :  —  [*  24] 

My  Lords,  I  entirely  concur  with  my  noble  and  learned 
friend  on  the  woolsack,  and  I  look  upon  the  case  exactly  in  the 
same  way  as  he  does,  namely,  that  there  is  contained  in  the  con- 
versation which  is  deposed  to  by  the  plaintiff  evidence  sufficient 
for  the  jurors,  if  they  thought  fit  to  act  upon  it 

Lord  O'Hagan:  — 

My  Lords,  I  am  of  the  same  opinion  as  the  noble  and  learned  Lords 
who  have  preceded  me,  and  substantially  for  the  same  reasons. 
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It  is  enough  to  say  that  in  my  mind,  there  was  ample  evidence 
to  go  to  the  jury,  and  upon  which  the  verdict  of  the  jury  could 
properly  be  pronounced.  I  think  it  right  to  say  that  our  judg- 
ment does  not  in  the  slightest  degree  fritter  away  the  Statute  of 
Frauds,  or  weaken  any  substantial  principle  of  law.  It  proceeds 
merely  upon  the  ground  that  there  was  evidence  to  go  to  the  jury. 
It  is  upon  that  ground  that  I  understand  the  House  to  say  that 
this  appeal  must  be  dismissed. 

Lord  Selborne  :  — 

My  Lords,  I  am  of  the  same  opinion. 

There  are  some  observations  in  the  opinions  of  the  learned 
Judges  in  the  Court  of  Queen's  Bench  which  certainly  do  look  at 
first  sight  as  if  some  of  those  learned  Judges  thought  that  there 
might  be  a  valid  contract  of  suretyship,  or  a  secondary  liability 
upon  the  principle  of  a  guaranty  for  the  debt  of  some  one  else, 
to  which  the  law  relative  to  that  description  of  contracts  would 
apply,  although  there  might  be  in  truth  no  principal  debtor.  If 
that  was  the  view  of  the  learned  Judges,  with  all  respect  to  them, 
I  must  confess  myself  unable  to  follow  it  There  can  be  no 
suretyship  unless  there  be  a  principal  debtor,  who  of  course  may 
be  constituted  in  the  course  of  the  transaction  by  matters  ex  post 
facto,  and  need  not  be  so  at  the  time,  but  until  there  is  a  principal 
debtor  there  can  be  no  suretyship.  Nor  can  a  man  guarantee  any- 
body else's  debt  unless  there  is  a  debt  of  some  other  person 
[*  25]  to  be  *  guaranteed.  The  tendency,  therefore,  of  any  view  of 
this  contract  which  would  place  it  in  the  position  of  a 
guaranty  for  a  future  liability  to  be  undertaken  by  the  local 
board,  would  be  absolutely  to  defeat  the  whole  purpose  of  the 
communication,  which  was  to  remove  a  difficulty  then  pressing 
upon  the  mind  of  the  contractor,  as  to  whether  or  not  he  had 
sufficient  authority  from  any  one  to  go  on  with  the  work ;  and  the 
answer  was  given  in  terms  de  prccsetiti  for  the  express  purpose  of 
inducing  him  at  once  to  go  on. 

The  next  construction  suggested  was  one  which  would  make  it 
fulfil,  as  has  been  said  by  my  noble  and  learned  friend  on  the 
woolsack,  the  double  office  of  an  order  given  by  the  chairman  on 
behalf  of  the  board,  to  do  the  work,  and  a  personal  guaranty  for 
the  liability  of  the  board  so  engaged  in  by  the  chairman  on  their 
behalf.  Upon  that  view,  which  is  certainly  put  as  a  possible 
construction  of  this  conversation  by  Mr.  Justice  Blackburn,  I 
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cannot  but  observe  that  the  argument  founded  upon  it  seems  to 
me  to  be  fdo  de  se ;  because,  if  I  rightly  understand  the  law  laid 
down  in  the  case  of  Cherry  v.  The  Colonial  Bank  of  Australasia, 
L.  R,  3  P,  C.  24,  the  necessary  result  of  such  a  construction  of 
the  words  would  be,  to  mcdce  the  defendant  liable  upon  the  first 
count  in  this  declaration.  The  words  so  used,  if  that  was  the 
sense  in  which  they  were  understood  and  intended  by  both  parties, 
would  have  been  in  no  degree  less  strong,  for  that  purpose,  than 
the  words  which  were  held  to  be  a  warranty  of  authority  in  the 
case  of  Cherry  v.  The  Colonial  Bank  of  Australasia,  There  two 
directors  signed  a  paper  in  these  words :  "  Sir,  we  have  to  inform 
you  that  we,  as  directors  of  the  company, "  naming  it,  "  have 
appointed  Mr.  Clarke  to  be  legal  manager  of  the  company,  and 
have  authorized  him  to  draw  cheques  upon  the  account  of  the 
company.  *  They  had  not  per  se,  by  the  constitution  of  the  com- 
pany, power  to  give  that  authority;  and  they  did  not  take  the 
necessary  steps  to  get  it  from  the  company.  Those  words,  though 
expressly  saying  that  they  had  done  this  as  directors,  were  held 
to  be  a  representation,  making  themselves  personally  liable,  that 
they  possessed  the  authority  which  they  did  not  possess.  And 
if  the  first  words  of  this  conversation  could  properly  have  been 
held  to  bear  the  construction  suggested  by  Mr.  Justice 
Blackburn,  then,  unless  the  board  had  been  really  *  and  [*  26] 
truly  liable,  which  I  do  not  collect  to  have  been  the  view 
of  any  one  of  the  learned  Judges  in  the  Court  of  Queen's  Bench, 
I  apprehend  that  the  verdict  of  the  jury  would  still  have  been 
right,  and  the  case  could  not  have  been  withdrawn  from  the  jury, 
because,  in  that  view,  the  evidence  would  have  been  strong  in 
support  of  the  first  count  of  the  declaration. 

It  has  been  argued  at  your  Lordship's  Bar  by  Mr.  Pinder,  feel- 
ing, no  doubt,  the  force  of  that  view,  that  there  is  matter  upon 
this  evidence  —  and  I  suppose  it  must  be  upon  the  plaintiff's 
evidence  —  from  which  your  Lordships  ought  to  conclude  that  the 
board  was  actually  liable.  My  Lords,  I  must  say  I  cannot  see  a 
particle  of  evidence  which  justifies  any  such  argument;  and  it 
does  not  appear  to  me  that  in  either  of  the  Courts  below  any 
learned  Judge  thought  that  there  was  any  such  evidence. 

Jtbdgment  of  Court  of  Exchequer  Chamber  affirmed, 
and  appeal  dismissed  with  costs. 

Lords'  Journals,  5th  May,  1874. 
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ENGLISH  NOTES. 

The  question  whether  particular  words,  like  those  in  the  principal 
case,  make  the  promisor  primarily  liable  or  not  depends  on  the  sense  in 
which  both  parties  understood  them  at  the  time  of  their  utterance. 
For  instance,  in  Keate  v.  Temple  (1797),  1  Bos.  &  P.  158,  the  plain- 
tiff, a  tailor,  supplied  clothing  to  the  crew  of  H.  M's  ship  Boyne,  of 
which  the  defendant  was  the  first  lieutenant,  on  the  latter's  assurance, 
**I  shall  see  you  paid  at  the  pay-table."  In  the  event  the  vessel  was 
burnt,  the  crew  lost  their  kits  and  declined  to  have  their  pay  stopped 
to  satisfy  the  slop-seller.  In  the  trial  at  nisi  prius  the  Judge  left  it 
to  the  jury  to  find  whether  the  goods  were  supplied  on  the  credit  of 
the  defendant  as  immediately  responsible,  or  not,  and  the  jury  found 
in  the  affirmative  with  damages  £576  Is,  Sd.  On  a  rule  nisi  for  a  new 
trial  being  obtained,  Eyre,  C.  J.,  said:  ''There  is  one  consideration, 
independent  of  everything  else,  which  weighs  so  strongly  with  me  that 
I  should  wish  this  evidence  to  be  once  more  submitted  to  a  jury.  The 
sum  recovered  is  £576  Is.  Sd.,  and  this  against  a  lieutenant  in  the 
navy;  a  sum  so  large  that  it  goes  a  great  way  towards  satisfying  my 
mind  that  it  never  could  have  been  in  the  contemplation  of  the  defend- 
ant to  make  himself  liable,  or  of  the  slop-seller  to  furnish  the  goods  on 
his  credit  to  so  large  an  amount.  I  can  hardly  think  that  had  the 
Boyne  not  been  burnt  down,  and  the  plaintiff  been  asked  whether  he 
would  have  the  lieutenant  or  the  crew  for  his  paymaster,  but  that  he 
would  have  given  the  preference  to  the  latter.  .  .  .  The  question  is, 
whether  the  slop-man  did  not  in  fact  rely  on  the  power  of  the  officer 
over  the  fund  out  of  which  the  men's  wages  were  to  be  paid,  and  did 
not  prefer  giving  credit  to  that  fund,  rather  than  to  the  lieutenant  who, 
if  we  are  to  judge  of  him  by  others  in  the  same  situation,  was  not 
likely  to  be  able  to  raise  so  large  a  sum." 

The  rule  in  the  principal  case  was  also  laid  down  in  Birkmyr  v. 
Darnell  (1705),  Salk.  27,  1  Smith's  Lead.  Gas. ;  Bothery  v.  Curry,  Bull. 
N.  P.  276;  Kirkham  v.  Marter  (1819),  2  B.  &  Aid.  613,  21  R,  R.  416; 
French  v.  French  (1841),  2  M.  &  Gr.  644,  3  Scott,  K  R.  121;  Tovilin^ 
son  V.  Gell  (1837),  6  Ad.  &  El.  664, 1  N.  &  P.  588,  W.  W.  &  D.  229. 

It  has  been  decided  that  the  undertaking  given  in  Court  by  an  at- 
torney to  answer  for  a  payment  to  be  made  by  another  will  be  enforce- 
able though  not  in  writing.  Evans  v.  Duncan,  1  Tyrwh.  283;  In  re 
HUliard  (1845),  2  Dowl.  &  Lowndes,  919,  14  L.  J.  Q.  B.  225. 

An  instance  of  an  agreement  required  to  be  in  writing  within  the 
subsection  is  Mallett  v.  Bateman  (1866),  L.  R.,  1  C.  P.  163,  35  L.  J. 
C.  P.  40,  13  L.  T.  410,  14  W.  R.  225,  There  the  plaintiff  had  con- 
tracted to  supply  goods  to  C.  and  Co.,  to  be  paid  for  in  cash  on  each 
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delivery.  C.  and  Co.  being  desirous  of  obtaining  the  goods  at  a  month's 
credit,  instead  of  cash,  the  defendant,  who  had  an  interest  in  the  per- 
formance of  the  agreement,  promised  the  plaintiff,  in  case  of  his  acced- 
ing to  C.  and  Go.'s  request  for  credit,  to  pay  him  in  cash  and  to  take 
C.  and  Co.'s  bill  "without  recourse,''  in  other  words,  to  buy  the  bill 
of  him.  Held,  this  came  within  section  4,  subsection  2,  and  ought  to 
have  been  in  writing. 

The  subsection  does  not  apply  to  (1)  Contracts  of  indemnittjf  in- 
cluding every  case  where  the  promise  is  made,  not  to  the  creditor,  but 
to  the  debtor,  in  the  principal  obligation.  Thomas  v.  Cook  (1828),  8 
B.  &  C.  728.  There  A.  at  the  request  of  B.  entered  into  a  bond  with 
B.  &  C.  to  indemnify  D.  against  certain  debts  due  from  C.  &  D.,  and  B. 
promised  to  save  A.  harmless  from  all  loss  by  reason  of  the  bond.  It 
was  held  that  B.'s  promise  being  one  of  indemnity  was  enforceable 
though  not  in  writing.  So  in  Eastwood  v.  Kenyon  (1840),  11  Ad.  & 
El.  438,  3  P.  &  D.  276,  where  the  alleged  promise  was  to  relieve  the 
plaintiff  of  certain  debts.  This  case  is  set  forth  as  a  ruling  case  upon 
another  point,  No.  3,  p.  23,  ante.  So  in  Batson  v.  King  (1859),  4  H. 
&  N.  739,  28  L.  J.  Ex.  327,  where  the  plaintiff  became  party  to  a  bill 
for  the  accommodation  of  the  defendant  on  the  latter's  verbal  promise  of 
indemnity.  So  in  WUdes  v.  Dudlow  (1875),  L.  K,  19  Eq.  198, 44  L.  J. 
Ch.341;  Sutton  v.  Grey  (1894),  1894,  1  Q.  B.  285,  63  L.  J.  Q.  B.  633, 
69  L.  T.  673,  42  W.  R.  195;  Guild  v.  Conrad  (1894),  1894,  2  Q.  B.  885, 
63  L.  J.  Q.  B.  721,  71  L.  T.  140,  42  W.  R.  642,  approving  Thomas 
V.  Cook^  supra,  (2)  Where  the  principal  debtor  is  legally  incapable 
of  incurring  contractual  liabilities,  as  an  infant,  the  promisor's  under- 
taking need  not  be  in  writing,  Harris  v.  Huntback,  1  Bac.  Abr.  163. 
(3)  The  rule  laid  down  in  Thorruis  v.  Cook  and  Eastwood  v.  Kenyon^ 
supra,  extends  to  every  case  where  the  promisee  is  not  the  original 
creditor  in  the  obligation.  So  where  the  plaintiff  assigns  a  contract 
made  with  himself  and  guarantees  performance  of  it  to  the  assignee. 
Hargreaves  v.  Parsons  (1844),  13  M.  &  W.  561,  14  L.  J.  Ex.  250.  So 
where  the  plaintiff,  bailiff  to  a  County-Court,  had  arrested  a  person  at 
the  suit  of  a  creditor,  and  released  him  on  the  promise  by  a  third  person 
(defendant  in  the  action)  to  pay  the  debt.  Reader  v.  Kingham  (1862), 
13  C.  B.  (N.  S.)  344,  22  L.  J.  C.  P.  108.  (4)  Where  the  promisor  or 
his  property  is  liable,  his  promise  to  pay,  though  it  may  discharge  the 
liability  of  other  persons  to  the  creditor,  need  not  be  written.  FitZ' 
g^ald  V.  Dressier  (1859),  7  C.  B.  (N.  S.)  374,  29  L.  J.  C.  P.  113. 
There  A.  sold  linseed  through  B.  &  Co.  to  C,  who  resold  it  to  D.  at  a 
profit.  The  time  of  payment  agreed  between  D.  &  C.  was  earlier  than 
that  agreed  between  C.  and  A.  A.  had  the  lien  for  his  unpaid  pur- 
chase-money.    D.  through  his  clerk  obtained  the  delivery  order  from 
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A.  on  a  verbal  promise  to  pay  the  purchase-money  to  him.  Held,  this 
was  not  a  contract  of  guaranty.  (5)  Where  the  effect  of  the  promisor's 
undertaking  is  to  discharge  the  principal  debtor  from  liability,  the  con- 
tract is  not  within  the  statute.  Goodman  v.  Chase  (1817),  1  B.  &  Aid. 
297, 19  K.  £..  322.  There  A.,  being  taken  under  a  writ  of  ca,  sa,  issued 
by  B.,  was  discharged  from  custody  with  the  assent  of  B.  on  the 
strength  of  a  promise  given  by  C.  to  pay  B.  on  condition  of  such  dis- 
charge. Held,  that  the  contract  was  not  within  the  statute.  On  the 
same  principle,  where  a  debt  is  purchased  from  the  creditor  by  a  third 
party  in  consideration  of  a  promise  by  the  latter  of  a  composition ;  such 
a  promise  may  be  enforced  although  it  is  not  in  writing.  Anstey  v. 
Marsden  (1804),  1  Bos.  &  P.  (N.  R.)  124,  2  Smith,  426,  8  R.  R.  713. 
(6)  The  engagement  of  a  del  credere  agent  is  not  within  the  statute. 
This  was  decided  in  a  reasoned  judgment  delivered  by  Parke,  B.,  in 
Couturier  v.  Hastie  (1852),  8  Ex.  40,  22  L.  J.  Ex.  97,  No.  20,  p.  204, 
ante.  The  decision  followed  the  decision  of  an  American  Judge 
(CowEN,  J.)  in  Wolff  Y,  Koppell,  6  Hill,  N.  Y.  Rep.  458.  The  argu- 
jnent  to  bring  the  case  within  the  statute  was  rested  on  the  decision  of 
the  Exchequer  Chamber  in  Morris  v.  Cleasbtj  (1816),  4M.&  S.  666,  16 
R.  R.  544,  from  which  it  was  argued  that  the  obligation  of  the  del 
credere  agent  is  in  effect  a  guarantee.  The  answer  to  this  given  by 
CowEN,  J.,  and  adopted  by  Parke,  B.,  is  that  the  agent  undertakes  re- 
sponsibility for  the  solvency  of,  and  performance  of  contracts  by,  the 
vendee  (whose  character  is  presumably  unknown  to  the  vendor),  and 
that  although  this  may  terminate  in  a  liability  to  pay  the  debt  of 
another,  this  is  not 'the  immediate  object  of  the  contract.  The  reason- 
ing is  subtle,  but  sound;  and  the  decision  is  obviously  consonant  to 
mercantile  convenience. 

AMERICAN  NOTES. 

The  principle  of  the  Rule  is  the  law  in  this  country.  The  distinction 
between  original  and  collateral  promises  is  well  explained  in  Leonard  v.  Vre- 
denburgh,  8  Johnson  (New  York),  29  ;  5  Am.  Dec.  317 ;  Farley  v.  Cleveland^ 
4  Cowen  (New  York),  432 ;  15  Am.  Dec.  387 ;  Nelson  v.  Boynton,  3  Metcalf 
(Mass.),  396;  37  Am.  Dec.  148;  Mallory  v.  GiUett,  21  New  York,  412. 

In  some  of  the  earlier  cases,  it  was  said,  by  way  of  illustration,  that  if  the 
party  requesting  the  service  or  sale,  said :  "  I  will  see  you  paid,"  this  made 
the  promise  collateral.  But  the  present  doctrine  is  that  the  test  is,  to  whom 
was  credit  given  ?  If  the  charge  is  made  to  the  promisor,  that  is  very  strong 
evidence,  although  not  conclusive,  and  on  such  a  request  the  charge  may  be 
so  made.  Some  cases  hold  that  if  the  charge  Ls  made  at  the  promisor's 
request  to  the  receiver  and  the  promisor  jointly,  or  even  to  the  receiver  alone, 
that  does  not  render  the  promise  collateral.  See  notes,  95  Am.  Dec.  252 ; 
2  S.  W.  Reporter,  37;  Morrison  v.  Baker,  81  North  Carolina,  76;  Larson  v. 
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Jensen,  53  Michigan,  427 ;  Winslow  v.  Dakota  Lumber  Co.,  32  Minnesota,  237 ; 
McTighe  v.  Herman^  42  Arkansas,  285;  Hartley  v.  Varner,  88  Illinois,  561; 
Rhodes  V.  Lee,  3  Stewart  &  Porter  (Alabama),  212 ;  24  Am.  Dec.  744 ;  Wallace 
V.  Woriham,  25  Mississippi,  119 ;  57  Am.  Dec.  197  ;  Clark  v.  Waterman,  7  Ver- 
mont, 76;  29  Am.  Dec.  150;  Lance  v.  Pearce,  101  Indiana,  595;  Boi/ce  v. 
Murphy,  91  Indiana,  1 ;  46  Am.  Rep.  567 ;  Sau/ord  v.  Howard,  29  Alabama, 
084;  68  Am.  Dec.  101;  Maurin  y ,  Fogelberg,  S7  Minnesota,  2^ ;  5  Am.  St. 
Rep.  814.  In  Boyce  v.  Murphy,  supra,  the  promisor  directed  a  charge  to 
himself  and  the  dealer  jointly ;  in  Maurin  v.  Fogelberg,  supra,  he  directed  a 
charge  to  the  dealer  alone. 

Jn  Cowdin  v.  Gottgetren,  55  New  York,  650,  it  was  held  that  to  whom  was 
credit  given  is  a  question  of  fact ;  charging  to  the  promisor  is  not  conclusive ; 
but  here  part  of  the  debt  had  already  been  incurred  and  a  new  charge  of  the 
whole  was  made  to  the  promisor.  See  Myer  v.  Grafflin,  31  Maryland,  350 ; 
100  Am.  Dec.  66. 

The  conclusion  from  a  consideration  of  the  American  cases  is  that  the  test 
is,  to  whom  was  credit  given  ?  that  if  credit  is  given  wholly  to  the  promisor 
the  promise  is  original ;  that  charging  to  him  alone  is  not  conclusive  to  that 
effect ;  that  charging  to  him  and  the  receiver  jointly  or  to  the  receiver  alone, 
at  the  promisor's  request,  does  not  imply  that  any  credit  is  given  to  the 
receiver ;  but  that  charging  to  the  receiver  alone  without  such  request  implies 
credit  to  him  and  renders  the  promise  collateral. 

In  the  note,  95  Am.  Dec.  260,  it  is  said :  "  The  rules  applicable  to  promises 
made  before  trust  on  *  credit '  is  given  to  pay  for  goods  delivered  to  another 
may  be  summed  up  thus :  Was  trust,  or  *  credit,'  as  the  books  use  it,  given  to 
the  one  to  whom  the  goods  were  delivered  ?  If  so,  then  the  one  who  promised 
to  pay  for  them  is  a  guarantor  only,  undertaking  to  pay  another's  debt.  If 
no  trust  or  *  credit  *  was  given  to  the  person  receiving  the  goods,  then  the 
promisor  is  himself  debtor  for  goods  sold  to  him,  and  delivered  to  another 
person  by  his  order.  If  the  w^hole  trust  or  credit  be  not  given  to  the  person 
who  comes  in  to  answer  for  another,  his  undertaking  is  collateral  and  must 
be  in  writing."  Citing  Cahill  v.  Bigelow,  18  Pickering  (Mass.),  371;  Cole  v. 
Hutchinson,  34  Minnesota,  410. 


No.  27.  — PETER  v.  COMPTON. 
(1694.) 

No.  28.  — DONELLAN  v,  EEAD. 
(1832.) 

RULE. 

Ak  agreement  to  be  performed  upon  a  contingency  which 
may  take  place  within  the  year,  is  not  an  agreement  "  that 
is  not  to  be  performed  within  the  space  of  one  year  from 
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the  making  thereof  "  within  the  4th  section,  subsection  5, 
of  the  Statute  of  Frauds, 

Neither  is  an  agreement  within  this  clause,  if  it  is  capa- 
ble of  being  performed  on  one  side  within  the  year  and 
if  the  terras  do  not  show  an  intention  of  postponing  such 
performance  beyond  the  year. 

Peter  y.  Compton. 

Skinner,  353. 

[353]  The  question  upon  a  trial  before  Holt,  C.  J.,  at  nisi  prius 
in  an  action  upon  the  case,  upon  an  agreement,  in  which 
the  defendant  promised  for  one  guinea,  to  give  the  plaintiff  so  many 
at  the  day  of  his  marriage,  was,  if  such  agreement  ought  to  be  in 
writing,  for  the  marriage  did  not  happen  within  a  year :  The  Chief 
Justice  advised  with  all  the  Judges,  and  by  the  great  opinion  (for 
there  was  diversity  of  opinion,  and  his  own  was  e  contra^  where  the 
agreement  is  to  be  performed  upon  a  contingent,  and  it  does  not 
appear  within  the  agreement  that  it  is  to  be  performed  after  the 
year,  there  a  note  in  writing  is  not  necessary,  for  the  contingent 
might  happen  within  the  year ;  but  where  it  appears  by  the  whole 
tenor  of  the  agreement,  that  it  is  to  be  performed  after  the  year, 
there  a  note  is  necessary ;  otherwise  not. 

Donellan  y.  Eead. 

3  Barn.  &  Ad.  899-906. 

Statute  of  Frauds,  —  Agreement  not  to  be  Performed  within  a  Year. 

[899]  A  landlord  who  had  demised  premises  for  a  term  of  years  at  £50  a 
year,  agreed  with  his  tenant  to  lay  out  £50  in  making  certain  improve- 
ments upon  them,  the  tenant  undertaking  to  pay  him  an  increased  rent  of  £5  a 
year  during  the  remainder  of  the  term  (of  which  several  years  were  unexpired), 
to  commence  from  the  quarter  preceding  the  completion  of  the  work  :  — 

Held,  that  the  landlord,  having  done  the  work,  might  recover  arrears  of  the 
£5  a  year  against  the  tenant,  though  the  agreement  had  not  been  signed  by 
either  party;  for  that  it  whs  not  a  contract  for  any  interest  in  or  concerning 
lands  within  the  Statute  of  Frauds ;  nor  was  it,  according  to  that  statute,  an 
agreement  "  not  to  be  perfonned  within  one  year  from  the  making  thereof,"  no 
time  being  fixed  for  the  performance  on  the  part  of  the  landlord. 

Assumpsit.  The  declaration  stated  that  the  defendant  held  a 
messuage  and  premises  as  tenant  thereof  to  the  plaintiff  under  a 
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lease,  for  the  residue  of  a  term,  at  £50  a  year  rent,  and  had  applied 
to  the  plaintiff  to  make  certain  improvements  on  the  said  premises ; 
and  that  in  consideration  that  the  plaintiff  would  make  the  same  at 
his,  the  plaintiffs  expense,  the  defendant  promised  to  pay  him  the 
yearly  rent  or  sum  of  £5  in  addition  to  the  above-mentioned  annual 
rent  of  £50,  making  together  the  yearly  rent  or  sum  of  X55, 
to  *  commence  on  the  29th  of  September,  1827,  and  to  be  paid  [*  900] 
thenceforth  at  the  days  appointed  in  the  lease  for  payment 
of  the  rent  thereby  reserved.  Averment  that  the  plaintiff  made  the 
improvements  ;  but  that  afterwards,  and  while  the  defendant  con- 
tinued tenant  to  the  plaintiff,  the  said  additional  reot  for  two  years 
and  three  quarters,  amounting  to  JS13  15«.,  was  and  continued  in 
arrear  and  unpaid.  The  second  count  described  the  promise  as 
made  upon  an  executed  consideration,  and  there  were  also  a  count 
on  a  quantum  meruit  for  use  and  occupation,  and  the  money 
counts.  Plea,  the  general  issue.  At  the  trial  before  Alderson, 
J.,  at  the  assizes  for  Somersetshire,  in  August,  1831,  the  following 
facts  appeared :  — 

The  defendant  was  tenant  to  the  plaintiff  of  a  house  and  bake- 
house under  a  lease  for  twenty  years,  commencing  from  the  7th  of 
June,  1822,  at  the  yearly  rent  of  £50,  payable  at  the  usual  quarter 
days.  The  defendant,  being  desirous  of  some  improvemeuts  in  the 
house,  proposed  to  the  plaintiff  in  August  or  September,  1827,  to 
lay  out  £50  on  such  alterations,  which  the  plaintiff  consented 
to  do;  and  the  defendant  thereupon  undertook  to  pay  him  an 
increased  rent  of  £5  a  year  during  the  remainder  of  the  term,  to 
commence  from  the  quarter  preceding  the  completion  of  the  work. 
A  memorandum  in  writing  was  prepared  to  that  effect,  but  the 
defendant  for  some  reason  refused  to  sign  it  The  alterations  were 
completed  in  November,  1827,  at  an  expense  of  £55  ;  and  the 
defendant,  after  Christmas,  1827,  paid  the  increased  rent  for  the 
first  quarter,  but  afterwards  refused  to  pay  any  more  than  the  origi- 
nal rent  of  £50.  The  present  action  was  brought  for  the  increased 
rent. 

It  was  objected,  on  behalf  of  the  defendant,  that  this 
*  case  came  within  the  Statute  of  Frauds,  29  Car.  II.  c.  3,  s.  4,  [*  901] 
which  enacts,  "  that  no  action  shall  be  brought  upon  any 
contract  or  sale  of  lands,  tenements,  or  hereditaments,  or  any  inter- 
est in  or  concerning  them,  or  upon  any  agreement  that  is  not  to  be 
performed  within  the  space  of  one  year  from  the  making  thereof. 
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unless  the  agreement  upon  which  such  action  shall  be  brought,  or 
some  memorandum  or  note  thereof,  shall  be  in  writing,  and  signed 
by  the  party  to  be  charged  therewith,  or  some  other  person  there- 
unto by  him  lawfully  authorised ; "  and  that  this  was  a  contract  or 
agreement  for  an  interest  in  or  concerning  land,  and  was  in  effect 
a  purchase  of  an  increased  rent.  It  was  also  contended  that  the 
agreement  was  not  to  be  performed  within  a  year,  inasmuch  as  it 
was  to  have  continuance  to  the  end  of  the  lease.  It  was  further 
urged  that  there  was  a  variance  between  the  promise  as  laid  in  the 
declaration,  which  was  to  pay  the  additional  rent  quarterly,  and 
the  promise  proved,  which  it  was  said  was  to  pay  the  rent  of  ^5 
yearly,  to  begin  on  a  particular  quarter  day,  but  not  to  pay  a  rent 
reserved  quarterly.  On  the  part  of  the  plaintiff  it  was  answered 
that  this  was  a  mere  agreement  collateral  to  the  lease,  and  that  it 
came  within  the  principle  of  Hohy  v.  Roebuck,  7  Taunt.  157;  2 
Marsh.  433,  17  E.  E.  477 ;  and  on  the  second  point  under  the 
Statute  of  Frauds,  that  the  whole  agreement  on  one  side  was  exe- 
cuted during  the  year,  and  that  therefore  the  clause  cited  did  not 
apply.  On  the  point  of  variance  Alderson,  J.,  was  of  opinion  that 
the  agreement  meant  an  additional  rent  payable  on  the  quarterly 
days  of  the  old  rent  But  on  the  question  under  the  Stat- 
[*  902]  ute  of  Frauds,  he  thought  that  *  as  the  plaintiff  had  in  his 
declaration  expressly  claimed  this  as  an  additional  yearly 
rent,  there  was  a  distinction  between  Hdby  v.  Soehiick  and  this 
case;  that  this  was  the  purchase  of  a  rent  issuing  out  of  the 
premises,  and  therefore  within  the  provisions  of  the  Statute  of 
Frauds;  and  he  nonsuited  the  plaintiff,  with  liberty  to  move  to 
enter  a  verdict  for  him.  A  rule  nisi  was  accordingly  granted. 
On  a  former  day  in  this  term. 

Manning  and  FoUett  showed  cause.^  As  to  the  first  point, 
ffoby  V.  Boebuck  does  not  govern  this  case.  The  question  there 
was  not  put  to  the  Court  upon  the  ground  that  the  purchase  was 
of  "  an  interest  in  or  concerning  lands  "  within  s.  4  of  the  Act :  it 
was  merely  insisted,  that  the  contract  for  an  additional  rent  was, 
in  effect,  a  demise  of  the  new  buildings  erected  by  the  plaintiff; 
and  the  Court  held  that  there  was  no  contract  for  a  rent,  but 
merely  a  collateral  agreement  for  so  much  money  to  be  paid  dur- 
ing the  term.     They  observed  that  it  could  not  have  been  dis- 

1  Before  Littledale,  Pahke,  and  Taunton,  JJ.  Lord  Tenterden  had  gone  to 
attend  the  Fr'iyy  Council.^ 
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trained  for.  But  here  the  agreement  is  expressly  for  an  increased 
rent,  and  it  is  so  stated  in  the  declaration.  There  clearly  might 
have  been  a  distress  for  it.  This  contract,  then,  would  have  oper- 
ated to  charge  the  land  if  a  written  memorandum  had  been  exe* 
cuted.  It  was  equivalent  to  a  new  demise  at  the  rent  of  £55. 
[Parke,  J.  Even  if  there  had  been  a  note  in  writing,  would  the 
£55  have  become  a  rent,  unless  the  transaction  had  amounted  to  a 
surrender  of  the  former  term?]  It  would  have  had  that  effect. 
Secondly,  this  was  not  an  agreement  to  be  completely  per- 
formed *  within  the  space  of  one  year  from  the  making  [*903] 
thereof,  and  it  was  therefore  void  for  want  of  a  memoran- 
dum in  writing.  Boy  dell  v.  Drummond,  11  East,  142 ;  10  R  R.  450. 
The  word  agreement  comprehends  what  is  to  be  done  by  both  par- 
ties :  unless  the  promise  of  each  is  to  be  fulfilled  within  a  year, 
therd  must  be  a  memorandum  in  writing.  [Parke,  J.  If  goods 
are  sold,  to  be  delivered  immediately,  or  work  contracted  for,  to  be 
done  in  less  than  a  year,  but  to  be  paid  for  in  fourteen  months,  or 
by  more  than  four  quarterly  instalments,  is  that  a  case  within  the 
statute  ?]  It  is  within  the  policy  of  the  act  as  stated  by  Holt, 
C.  J.,  in  Smith  v.  Westall,  1  Ld.  Raym.  316,  viz.  "not  to  trust 
to  the  memory  of  witnesses  for  a  longer  time  than  one  year." 
[Parke,  J.  In  BracegirdU  v.  Heald,  1  B.  &  Aid.  722 ;  19  R  R 
442,  Abbott,  J.,  takes  the  distinction,  that  in  the  case  of  an  agree- 
ment for  goods  to  be  delivered  by  one  party  in  six  months,  and  to 
be  paid  for  in  eighteen,  all  that  is  to  be  performed  on  one  side  is 
to  be  done  within  a  year ;  which  was  not  so  in  the  case  then  before 
the  Court.]  It  is  only  assumed  here  that  the  plaintiflTs  part  was 
to  be  executed  within  a  year.  [Taunton,  J,  Unless  the  con- 
trary is  expressly  agreed,  the  statute  does  not  apply,  Fenton  v. 
Bmblers,  3  Burr.  1278.] 

Merewether,  Serjt.,  contrit.  In  the  first  place,  this  was  not  a 
contract  giving  any  interest  in  or  concerning  lands.  The  defend- 
ant is  lessee  of  a  house,  and  the  landlord  undertakes,  in  consider- 
ation of  £5  a  year  to  be  paid  during  a  certain  period,  to  improve  it. 
The  case  is  just  the  same  as  if  any  other  person  had  entered  into 
that  engagement.  There  would,  then,  clearly  have  been  no  new 
interest  created  in  the  land.  And  it  makes  no  difference 
•  that,  in  one  case  or  the  other,  the  sum  to  be  paid  is  called  [*  904] 
rent.  It  is  a  mere  collateral  agreement,  like  that  in  ffoby 
V.  Boebuek,  7  Taunt.  157;  2  Marsh.  433 ;  17  R  R  477.    No  inten- 
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tion  appears  of  superseding  the  original  written  contract;  nor  is  it 
likely  that  these  parties  should  have  contemplated  a  surrender,  by 
which  the  landlord  would  lose  the  covenants  of  the  lease,  and  the 
tenant  his  term  in  the  premises.  As  to  the  second  point,  Boyddl 
V.  Drummondy  11  East,  142 ;  10  R  R  450,  is  a  very  different  case. 
There,  neither  the  delivery  of  the  work  nor  the  payment  was  to  be 
completed  in  a  year ;  here  the  work  was  actually  finished  on  one 
side  in  less  than  that  period ;  and  it  has  never  been  held  that  in 
such  a  case  the  statute  shall  attach,  and  the  party  performing  his 
contract  lose  his  remedy,  merely  because  he  has  agreed  that  the 
payment  shall  be  postponed  beyond  a  year. 

On  this  last  point,  the  Court  intimated  their  opinion  to  be  in 
favour  of  the  rule ;  as  to  the  other,  Cur.  adv,  vulL 

The  judgment  of  the  Court  was  now  delivered  by  Littledale,  J., 
who,  after  stating  the  case,  proceeded  as  follows :  — 

We  are  of  opinion  that  the  case  does  not  fall  within  the  Statute 
of  Frauds.  The  most  favourable  words  for  the  defendant  are,  that 
it  is  a  contract  for  an  "  interest  in  or  concerning  land."  But  no 
additional  interest  in  the  land  is  given  to  the  defendant  by  this 
contraxjt;  for  his  interest  is  the  same  as  before;  it  is  only  that 
there  are  bricks  and  other  materials  removed  from  the  house, 
and  some  others  substituted  in  their  room.  Then  is 
[*905]  *  there  any  additional  interest  in  the  land  given  to  the 
landlord  ?  It  is  said  to  be  a  purchase  of  a  rent  of  £5  a 
year  for  the  sum  of  £50,  and  therefore  an  interest  in  or  concerning 
the  land ;  but  though  it  be  called  a  rent  in  the  present  contract 
and  also  a  rent  in  the  declaration,  yet  we  are  of  opinion  that  it  is 
not  rent  in  the  legal  sense  and  understanding  of  the  word  rent ; 
and  that  the  word  is  not  to  be  understood  in  its  legal  sense  either 
in  one  or  the  other.  It  could  not  be  distrained  for,  for  there  is  no 
lease  which  embraces  it ;  the  lease  is  for  £50  a  year,  and  there  is 
no  lease  at  £55.  If  there  be  a  power  of  re-entry  for  non-payment 
of  the  rent,  as  is  probably  the  case,  there  could  be  no  ground  for 
enforcing  it  in  respect  of  the  additional  £5.  The  assignee  of  the 
term  could  not  be  charged  with  the  increased  rent ;  the  assignee 
of  the  reversion  could  not  claim  it,  because  it  is  not  annexed  to 
the  reversion :  if  the  lessor  should  die,  the  rent  of  £50  would  go 
to  his  heir  or  devisee,  but  the  right  to  this  additional  £5  being  a 
mere  matter  of  personal  contract  would  go  to  his  executor.     The 
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only  way  in  which  it  could  be  taken  to  be  rent  would  be  that  this 
contract  creates  a  new  demise  at  an  increased  rent,  and  that  there- 
fore, by  operation  of  law,  the  old  lease  is  surrendered  by  such  new 
demise ;  but  it  could  never  be  supposed  to  be  in  the  contemplation 
either  of  the  landlord  or  the  tenant  that  the  old  lease  should  be  at 
an  end,  and  that  instead  of  it  a  new  lease  should  be  created,  which 
being  only  by  parol  could  only  have  the  efiFect  of  a  lease  at  will : 
and  as  it  is  quite  improbable  that  such  should  be  the  intention  of 
either  party,  we  think  that  though  the  word  rent  has  been  used, 
it  is  too  much  to  treat  it  as  rent  in  the  technical  strict  meaning  of 
the  term,  and  that  all  that  the  parties  meant  was  a  per- 
sonal contract  to  *  pay  an  additional  £5  a  year ;  and  we  [*  906] 
think  this  case  is  to  be  governed  by  Hohy  v.  Roebuck  ;  for 
though  the  agreement  there  was  to  pay  ten  per  cent,  upon  the 
money  laid  out,  and  it  was  not  called  rent,  yet  that  was  in  truth 
the  same  thing,  and  it  only  amounted  to  a  collateral  contract 

As  to  the  contract  not  being  to  be  performed  within  a  year,  we 
thhik  that  as  the  contract  was  entirely  executed  on  one  side  within 
a  year,  and  as  it  was  the  intention  of  the  parties,  founded  on  a 
reasonable  expectation,  that  it  should  be  so,  the  Statute  of  Frauds 
does  not  extend  to  such  a  case.  In  case  of  a  parol  sale  of  goods,  it 
often  happens  that  they  are  not  to  be  paid  for  in  full  till  after  the 
expiration  of  a  longer  period  of  time  than  a  year ;  and  surely  the 
law  would  not  sanction  a  defence  on  that  ground,  when  the  buyer 
had  had  the  full  benefit  of  the  goods  on  his  part.  In  the  case  of 
Boydell  v.  Drummond  the  contract  was  not  completely  executed 
on  one  side,  and  the  case  was  such  that  in  the  common  course  of 
the  publication  it  was  not  expected  that  it  should  be  completed  in 
a  year. 

With  regard  to  the  variance  as  to  the  time  of  payment  of  the 
rent,  we  think  there  is  no  ground  for  that  objection. 

On  the  whole,  therefore,  we  are  of  opinion  that  the  rule  to  enter 
a  verdict  for  the  plaintiff  should  be  made  absolute. 

Rule  absolute, 

ENGLISH  NOTES. 

In  Cherry  v.  Hemming  (1849),  4  Ex.  631,  19  L.  J.  Ex.  63,  it  was 
decided  that  an  agreement  which  is  wholly  performed  by  one  of  the 
parties  within  the  year  is  not  within  the  subsection.  This  case  and 
the  principal  case  of  Donellan  v.  Read  were  both  confirmed  in  Smith 
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V.  Nmle  (1857),  2  C.  B.  (N.  S.)  67,  2^6  L.  J.  C.  P.  143,  where  the  defend- 
ant  made  a  written  proposal  to  have  a  certain  patent  of  the  plaintiff 
assigned  to  her  (the  defendant)  in  trust  for  a  charity.  The  defendant 
was  to  pay  the  fees  for  renewal  of  tlie  patent,  and  the  plaintiff  was  to  have 
five  per  cent,  of  the  profits,  provided  the  percentage  did  not  fall  below 
a  minimum  per  annum,  in  which  case  the  plaintiff  could  reclaim  the 
patent.  The  plaintiff  accepted  the  proposal  verbally.  It  was  held 
(1)  that  the  contract  was  not  within  this  subsection,  as  all  that  had  to 
be  done  by  the  plaintiff  could  be  done  within  a  year,  and  there  was  no 
intention  to  postpone  the  performance  beyond  that  time;  (2)  that  verbal 
acceptance  of  a  written  proposal  constituted  a  sufficient  memorandum  to 
charge  the  proposer.  In  Dobson  v.  Collis  (1856),  1  H.  &  N.  81,  25  L. 
J.  Ex.  267,  there  was  an  agreement  between  A.  and  his  traveller  for 
service  for  twelve  months  from  October,  1854,  but  if  three  months' 
notice  was  not  given  before  the  Ist  of  September,  1855,  the  service  was 
to  be  continued  for  another  twelve  months.  It  was  held  that  this  was 
a  contract  not  to  be  performed  within  a  year.  In  Cawthom  v.  Cordery 
(1863),  13  C.  B.  (N.  S.)  406,  32  L.  J.  C.  P.  152,  a  contract  for  service 
for  a  year  was  entered  into  on  a  Sunday,  the  ser^'ice  to  commence  from 
the  following  Monday,  which  it  did.  Willes,  J.,  at  the  trial  stated  his 
opinion  that  a  contract  to  serve  for  twelve  months  from  the  following 
day  was  not  within  the  subsection,  but  he  left  it  to  the  jury  to  say 
whether  a  new  contract  was  not  implied  by  the  plaintiff,  with  the 
knowledge  and  consent  of  the  defendant,  commencing  the  service  on 
the  Monday.  The  jury  found  this  in  the  affirmative,  and  the  Court 
held  that  the  evidence  supported  the  verdict.  The  decision  of  the 
Court  of  Appeal  in  Britain  v.  Rossiter  (1879),  11  Q.  B.  B.  123,  48  L. 
J.  Ex.  362,  40  L.  T.  240,  27  W.  R.  482,  must  be  considered  to  over- 
rule  the  above  dictum  of  Mr.  Justice  Willes.  There  it  was  held  that 
a  contract  made  on  a  Saturday  for  a  yearns  service  to  commence  on  the 
following  Monday  was  within  the  section,  and  that  a  fresh  contract 
cannot  be  implied  from  acts  done  in  pursuance  of  such  a  contract.  The 
point  of  distinction  in  Cawtliorn  v.  Cordery  (supra)  was  the  fact  that 
the  contract  was  entered  into  on  a  Sunday.  The  decision  of  Hawkins, 
J.,  in  Davey  v.  Shannon  (1879),  4  Ex.  D.  81,  48  L.  J.  Ex.  459,  40 
L.  T.  628,  27  W.  R.  599,  that  a  contract  for  partial  restraint  of  trade 
during  the  joint  lives  of  the  plaintiff  and  defendant  was  within  the 
subsection,  must  be  considered  to  be  overruled  by  the  judgments  of  the 
Lords  Justices  of  Appeal,  Esher,  M.  R.,  Lindley,  L.  J.,  and  Bowbn, 
L.  J.,  in  McGregor  v.  McGregor  (1888),  21  Q.  B.  D.  424,  57  L.  J.  Q. 
B.  591,  37  W.  R.  45. 

Further  illustrations  of  the  principle  are  furnished  by  Knowlmannv. 
Bluett  (1873),  L.  R.,  9  Ex.  1,  43  L.  J.  Ex.  15,  29  L.  T.  462,  22  W.  R. 
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77;  Banks  v.  Crossland  (1874),  L.  K,  10  Q.  B.  97,  44  L.  J.  M.  C.  8, 
32  L.  T.  226,  23  W.  R.  414;  and  Evans  v.  Hoare  (1892),  1892,  1  Q.  B. 
593,  61  L.  J.  Q.  B.  470,  66  L.  T.  346,  40  W.  R.  442, 

In  Birch  v.  Lord  Liverpool  (1829),  9  B.  &  C.  392,  it  was  decided 
that  a  condition  of  defeasance  which  may  happen  at  any  time  does  not 
take  out  of  the  statute  a  contract,  the  performance  of  which  is  fixed  for 
two  years. 

AMERICAN  NOTES. 

The  first  principal  case  is  thoroughly  accepted  in  this  country.  Mr.  Lawson 
cites  both,  and  carefully  classifies  the  cases  (Contracts,  §  74).  In  respect  to 
the  second  there  is  some  conflict. 

The  doctrine  of  Peter  v.  Compton  is  adopted  in  Lyon  v.  King,  11  Metcalf 
(Mass.),  411 ;  45  Am.  Dec.  219 ;  Worthy  v.  Jones,  11  Gray  (Mass.),  170 ;  71  Am. 
Dec.  696 ;  Blanding  v.  Sargent,  33  New  Hampshire,  239 ;  66  Am.  Dec.  720 ; 
Moore  v.  Fox,  10  Johnson  (New  York),  244 ;  6  Am.  Dec.  338 ;  Linacott  v.  Afc/n- 
tire,  15  Maine,  201 ;  33  Am.  Dec.  602 ;  Gadsden  v.  Lance,  1  McMullan  Equity 
(So.  Car.),  87 ;  37  Am.  Dec.  548,  citing  Peter  v.  Compton ;  Homer  v.  Frazier,  65 
Maryland,  1 ;  Kent  v.  Kent,  62  New  York,  560 ;  20  Am.  Rep.  502 ;  Fraser  v.  Gates, 
118  Illinois,  99 ;  McPkerson  v.  Cox,  96  United  States,  404.  As,  for  example,  a 
promise  to  pay  for  work  on  the  death  of  the  employer ;  Kent  v.  Kent,  supra ; 
or  to  pay  for  past  services  by  will ;  JUson  v.  Gilbert,  26  Wisconsin,  637 ;  7  Am. 
Rep.  100  (citing  Peter  v.  Compton,  and  observing  that  there  are  no  decisions 
to  the  contrary).  So  of  a  contract  for  services  for  a  year  to  begin  the  next 
day.  Dickson  v.  Fritbee,  52  Alabama,  165 ;  23  Am.  Rep.  565.  See  also  Warren 
Chemical,  j-c.  Co.  v.  Holbrook,  118  New  York,  586 ;  16  Am.  St.  Rep.  788 ;  Thomas 
Y.Armstrong,  86  Virginia,  323;  5  Lawyers'  Rep.  Annotated,  529;  Brown  v. 
Throop,  59  Connecticut,  596 ;  13  Lawyers'  Rep.  Annotated,  646 ;  ArkansaSf 
ire.  R.  Co.  V.  Whitley,  54  Arkansas,  199;  11  Lawyers'  Rep.  Annotated,  621. 

The  doctrine  of  DoneUan  y.  Read  finds  support  in  Blanding  y.  Sargent,  33 
New  Hampshire,  239 ;  66  Am.  Dec.  720 ;  Smalley  v.  Greene,  52  Iowa,  241 ;  35 
Am.  Rep.  267  (citing  DoneUan  v.  Read) ;  McCletlan  v.  Sanford,  26  Wisconsin, 
595;  Wolke  v.  Fleming,  103  Indiana,  110;  Jones  v.  Hardesty,  10  Gill  &  John- 
son (Maryland),  404 ;  32  Am.  Dec.  180 ;  Berry  v.  Doremus,  30  New  Jersey 
Law,  399;  Holbrooke,  Armstrong,  10  Maine,  31 ;  Dant  v.  Head,  90  Kentucky, 
255;  29  Am.  St.  Rep.  369;  Sheehy  v.  Adarene,  41  Vermont,  541;  98  Am. 
Dec.  623,  citing  both  principal  cases. 

The  statute  has  no  application  to  a  contract  fully  performed  by  one  party 
although  not  to  be  performed  by  the  other  within  a  year.  Dant  v.  Head, 
supra,  and  cases  cited  therein ;  Washburn  v.  Dosch,  68  Wisconsin,  436 ;  60  Am. 
Rep.  873 ;  Smalley  v.  Greene,  supra. 

Oilier  cases  hold,  in  respect  to  an  executory  contract,  that  if  the  promise 
of  either  is  not  capable  of  performance  within  a  year,  it  is  within  the  statute. 
Whipple  V.  Parker,  29  Michigan,  375 ;  Frary  v.  Sterling,  99  Massachusetts,  461 ; 
Pierce  v.  Paine,  28  Vermont,  34  (pronounced  in  Whipple  v.  Parker,  supra,  to 
be  "the  clearest  and  ablest  exposition  of  the  whole  subject  to  be  found 
in  any  one  decision'*);   Montague  v.    Gamett,  3  Bush   (Kentucky),  297; 
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BroadweU  v.  Geiman,  2  Denio  (New  York),  87.  In  the  last  case  the  Court 
cited  Donellan  v.  Read^  and  acknowledging  that  its  principle  ''has  no  ap- 
plication to  the  present  case/'  added  obiter:  ''But  I  would  not  be  under- 
stood as  yielding  my  assent ,  to  the  principle  stated.  It  seems  to  me  in  plain 
violation  of  the  statute.  Every  verbal  contract  which  is  not  to  be  performed 
in  a  year  from  the  making  thereof  is  declared  to  be  void.  Although  the 
terms  of  the  agreement  may  require  full  performance  on  one  side  within  a 
year.  I  do  not  see  how  this  can  exclude  it  from  the  statute,  the  other  side 
being  incapable  of  execution  until  after  the  year  has  elapsed.  The  agreement 
is  entire,  and  if  it  cannot  be  executed  fully,  on  both  sides,  within  the  year,  I 
think  it  is  void.  What  difference  does  it  make  that  one  party  can,  while  the 
other  cannot,  complete  the  contract  within  the  year?  Such  an  agreement  is 
not  in  terms  excepted  from  the  statute,  and  the  reason  for  the  enactment 
applies  to  it  with  full  force."  The  same  view  is  taken  on  a  very  learned 
examination,  in  Marcy  v.  Marcy,  9  Allen  (Mass.),  8,  a.  d.  1864.  Bigelow,  C.  J., 
observes :  "  It  is  immaterial  that  performance  by  one  party  of  his  part  of  the 
contract  is  to  be  complete  within  the  prescribed  period.  It  is  none  the  less 
on  that  account  a  part  of  the  original  agreement.  Nor  can  it  be  properly 
said  that  an  agreement,  if  the  word  is  used  as  applicable  to  the  subject-matter 
of  a  contract  consisting  of  mutual  obligations,  is  performed  within  a  year, 
when  it  has  been  fulfilled  by  one  side  only ;  such  a  conclusion  would  seem  to 
involve  the  absurdity  expressed  in  the  language  of  a  learned  Judge :  *  It  can- 
not be  said  that  an  agreement  is  performed  when  a  great  part  of  it  remains 
unperformed ;  in  other  words,  that  part  performance  is  performance.*  In  the 
sense  then  of  a  mutual  contract,  importing  reciprocity  of  obligation  by  which 
two  parties  are  bound,  an  agreement  is  required  to  be  in  writing  if  the  under- 
taking of  either  party  is  not  to  be  fulfilled  within  the  year.  But  in  the  more 
restricted  meaning  of  the  word,  as  signifying  the  promise  or  contract  of  one 
party  only,  it  would  seem  to  be  equally  clear  that  it  would  apply  to  and 
include  every  stipulation  the  performance  of  which  is  to  be  postponed  beyond 
the  expiration  of  a  year/'  The  Court  point  out  that  although  the  English 
doctrine  is  different,  yet,  "  Smith,  in  his  note  to  Peter  v.  Compton,  directly 
impugns  it,  and  asserts  that  the  doctrine  is  inconsistent  with  that  held  in  the 
earlier  cases ;  "  that  Coltman  and  Maule,  JJ.,  hesitate  about  accepting  it; 
that  Browne  in  his  treatise  on  the  Statute  of  Frauds,  expresses  a  doubt  as  to 
its  soundness ;  and  adds  that  "the  subject  has  never  been  fully  discussed  in 
England."  One  reason  for  this  may  be  that  in  every  case  in  which  the  ques- 
tion has  been  presented,  the  stipulation  sought  to  be  enforced  has  been  for 
the  payment  of  a  money  consideration,  wherp  the  defendant  has  received  the 
full  benefit  of  the  performance  of  the  contract  by  the  plaintiff.  In  all  these 
cases  a  count  in  indebitatus  assumpsit  has  been  inserted  in  the  declaration,  so 
that  the  plaintiff  would  be  entitled  to  recover  the  value  of  the  executed  con- 
sideration, although  the  contract  itself  might  be  within  the  statute.  Indeed 
it  may  still  be  an  open  question  whether  any  case  in  England  goes  further 
than  to  hold  that  a  party  may  recover  the  value  of  a  consideration  of  which 
the  defendant  has  received  the  benefit. 
Donellan  v.  Read,  and  Cherry  v.  Hemming,  4  Exch.  631,  are  cited  and  approved 
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in  SmaUey  v.  Greene,  supra.  In  Washhum  v.  Dosch,  supra,  the  Court  said : 
*^  Several  years  ago,  and  after  mature  deliberation,  this  Court  concluded  to 
follow  the  rule  sanctioned  in  England  and  several  of  our  sister  States,  instead 
of  the  one  adopted  in  New  York  and  some  of  the  New  England  States."  In 
Dant  V.  Head,  supra,  the  Court  observe :  "  In  fact,  the  statute  applies  to 
agreements  that  are  wholly  executory ;  and  one  which  has  been  performed 
by  one  of  the  parties  within  a  year  is  to  that  extent  executed,  and  cannot  with 
propriety  be  called  an  agreement  to  be  performed  within  a  year."  In  Sheehy 
V.  A  darene,  supra,  the  Court  say :  *'  Looking  to  the  reason  of  the  law,  under 
the  statute,  this  case  stands  for  the  same  consideration  as  any  case  in  which 
the  cause  of  action  should  arise  from  the  breach  of  an  agreement  which  had 
no  relation  to  the  Statute  of  Frauds.  Upon  the  occurring  of  such  breach, 
the  right  of  action  would  be  perfected ;  but  the  party  would  be  at  liberty  to 
delay  bringing  his  suit  to  the  last  hour  allowed  by  the  Statute  of  Limitations 
without  affecting  the  right  to  maintain  the  action.  The  purpose  of  the  Statute 
of  Frauds  is  to  provide  for  a  class  of  cases  in  which  there  cannot  be  an  action- 
able breach  within  the  specified  time.  That  class  embraces  only  agreements 
that  are  not  to  be  performed  within  a  year.  Such  agreements  as  may  be 
wholly  broken  within  the  year,  and  thereby  give  a  cause  of  action  for  such 
complete  breach,  do  not  fall  within  either  the  letter  or  the  reason  of  the 
statute."  "It  is  proper  further  to  remark  that  in  all  the  cases  where 
the  agreement  has  been  held  to  be  within  the  statute,  the  action  was  for  the 
breach  of  that  side  of  the  contract  that  was  not  to  be  performed  within  the 
year." 

An  oral  contract  for  services  not  to  be  completed  in  a.  year  is  void,  although 
made  subject  to  determination  sooner  on  the  happening  of  a  certain  event. 
Meyer  v.  Roberts,  46  Arkansas,  80 ;  55  Am.  Rep.  567,  citing  Peter  v.  Compton, 
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(EXCH.  1840.) 

No.  30.  — SOUTH  OF  IRELAND  COLLIERY  COMPANY  t;. 

WADDLE. 

(c.  P.  1868  &  EX.  CH.  1869.) 

RULE. 

Genbrallt,  corporations  can  contract  only  under  their 
common  seal ;  but  commercial  corporations  may,  for  the 
purposes  for  which  they  are  incorporated,  contract  by  their 
agents  without  seal. 
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6  M.  &  W.  815-824  (s.  0. 8  C.  &  P.  242 ;  4  Jur.  657 ;  10  L.  J.  C.  P.  75). 

Corporation,  —  Contract  under  Seal. 

[815]       A  mnnicipal  corporation  cannot  enter  into  a  contract  to  pay  a  sam  of 
money  out  of  the  corporate  funds  for  the  making  of  improvements  within 
the  borough,  except  under  the  common  seal. 

Covenant  —  The  declaration  stated  a  demise  dated  the  25th  day 
of  March,  1820,  by  the  bailiffs,  burgesses,  and  commonalty  of  the 
borough  of  Ludlow,  of  certain  lands  called  the  Foldgate  Farm,  to 
the  defendant,  for  a  term  of  twenty -one  years,  at  a  yearly  rent  of 
£150,  and  a  covenant  by  the  defendant  for  payment  of  such  rent 
Breach,  in  nonpayment  of  arrears  of  rent,  to  the  amount  of  £375 
135.  bd.  Pleas,  Ist,  payment;  2ndly,  a  set-off  for  £500,  agreed 
to  be  paid  by  the  corporation  to  the  defendant,  for  pulling  down 
and  altering  the  site  of  a  house  called  the  Charlton  Arms,  in  the 
town  of  Ludlow,  and  for  altering  a  roadway  there,  and  also  for 
work,  labour,  and  materials,  and  for  money  lent ;  3rdly,  a  special 
plea,  stating  in  substance  that  it  was  agreed  between  the  old 
corporation  of  Ludlow  (before  the  passing  of  the  5  &  6  Will.  IV. 
c.  76),  and  the  defendant,  that  the  defendant  should  alter  the 
situation  of  the  Charlton  Arms,  and  should  be  paid  by  them  the 
sum  of  £500  for  making  such  alterations,  which  should  be  set 
against  the  rent  payable  by  the  defendant  to  the  corporation ;  and 
the  plea  then  went  on  to  aver,  that  the  defendant  had  made  the 
alterations  accordingly.  Beplications,  taking  issue  on  each  of  the 
pleas. 

At  the  trial  before  Gubney,  B.  ,  at  the  last  Shrewsbury 
[*  816]  *  Summer  Assizes,  1839,  the  defendant  offered  in  evidence 
the  following  resolution,  entered  in  the  corporation  books 
at  a  meeting  of  the  old  corporation :  — 

"28th  October,  1835. 

"  Eesolved  —  That  £500  be  paid  to  Mr.  Charlton,  to  alter  the 
Charlton  Arms  according  to  the  plan  produced  by  Mr.  Atkins,  if 
he  will  give  his  consent  to  the  alteration. 

"  Mr.  Charlton  then  addressed  the  meeting,  and  stated  that  he 
had  no  objection  to  the  Charlton  Arms  Inn  being  altered  according 
to  the  plan  produced,  and  on  receiving  £50  to  alter  the  present  road 
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to  the  stables,   if  Mr.   Stead  thought  that  such  sum  would  be 
necessary  to  make  a  convenient  approach  to  the  stables. 

"  The  thanks  of  the  meeting  were  then  given  to  Mr.  Charlton, 
for  the  readiness  he  has  shown  to  accommodate  the  public  " 

The  plaintiff's  counsel  objected  to  the  reading  of  this  entry,  on 
the  ground  that  it  ought  to  have  been  stamped  as  an  agreement 
The  learned  Judge  received  the  evidence,  subject  to  the  objection. 
It  was  proved  also  that  the  defendant  had  made  the  alterations  agreed 
on,  at  the  Charlton  Arms  and  in  the  road,  which  were  finished  early 
in  the  year  1836,  and  that  the  expense  of  them  exceeded  £500. 
The  learned  Judge,  in  summing  up,  expressed  his  opinion  that  the 
third  plea  was  not  proved,  and  left  it  to  the  jury,  upon  the  second 
issue,  to  say  whether  there  was  an  agreement  between  the  old 
corporation  and  the  defendant,  whereby  they  agreed  to  pay  the 
defendant  the  sum  of  £500  to  alter  the  Charlton  Arms,  and 
whether  the  defendant  had  performed  the  agreement  on  his  part 
The  jury  found  these  questions  in  the  affirmative ;  and  the  learned 
Judge  then  directed  a  verdict  to  be  entered  for  the  plain- 
tiffs for  £300  (the  balance  of  rent  in  *arrear,  after  de-  [*817] 
ducting  payments  proved  by  the  defendant),  giving  the 
defendant  leave  to  move  to  enter  a  verdict  for  him  on  the  second 
issue,  if  the  Court  should  be  of  opinion  that  the  entry  in  the 
corporation  book  did  not  require  a  stamp. 

In  Michaelmas  Term,  Talfourd,  Serjt,  obtained  a  rule  nisi 
accordingly ;  against  which,  in  Easter  Term  last, 

Ludlow,  Serjt  (Whateley  with  him),  showed  cause.  — [The 
argument  on  the  question  as  to  the  stamp  is  omitted,  as  the  judg- 
ment of  the  Court  turned  on  another  point  ]  Assuming  that  there 
was  evidence  of  a  contract  between  the  old  corporation  and  the 
defendant,  it  was  invalid,  not  being  under  the  corporation  seal. 
It  is  clear  law,  according  to  all  the  authorities,  that  a  corporation 
cannot  bind  itself  by  a  contract  which  is  to  have  the  effect  of 
vesting  or  devesting  corporation  property,  except  under  its  com- 
mon seal.  1  Black.  Comm.  475  ;  Com.  Dig.,  **  Franchise,"  (F)  12, 
13,  14 ;  Bac  Abr.  "  Corporation,  "(E)  3 ;  Wilmott  v.  Coventry,  1 
Y.  &  C.  518.  It  is  laid  down,  indeed,  in  the  books,  that  certain 
small  insignificant  acts,  not  affecting  the  revenues  of  the  corpora- 
tion, may  be  done  by  the  head  alone,  without  using  the  common 
seal;   such  as  appointing  a  butler,   cook,   or  bailiff.      Carey  v. 
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Matthews,  1  Salk.  191;  Smith  v.  Birmingham  Gas  Light  Co., 
1  AA  &  E.  526;  3  Nev.  &  M.  771.  The  only  other  exception  to 
the  general  rule  is  in  cases  where  the  legislature  has  invested 
particular  officers  of  trading  corporations  with  the  power  of  draw- 
ing bills  in  the  name  of  the  entire  body.  Slark  v.  Highgate 
Archway  Co,,  5  Taunt  792;  Broughtonr.  Manchester  Waterworks 
Co.  ^  3  B.  &  Aid.  1.  In  this  case,  the  contract  devests  a  consid- 
erable interest  out  of  the  corporation.  [Pabke,  B.  I 
[*  818]  doubt  *  whether  any  case  has  gone  so  far  as  to  show  that  a 
corporation  can  bind  itself  by  such  a  contract  as  this,  not 
under  seal.  The  old  cases  permitted  it  as  to  certain  small  things, 
which  must  of  necessity  be  done  without  that  formality,  and  this 
exception  has  been  extended  by  the  modem  cases  to  things  which 
the  corporation,  by  the  nature  of  its  constitution,  must  do  to  carry 
on  its  concerns :  but  that  principle  does  not  apply  to  the  case  of 
a  municipal  corporation ;  it  cannot  be  necessary  for  the  purposes 
of  its  constitution,  that  it  should  part  with  so  much  of  its  prop- 
erty. The  cases  decided  in  the  Court  of  King's  Bench,  Beverley  v. 
Lincoln  Gas  Co.,  6  Ad.  &  E.  829;  Church  v.  Imperial  Gas  Co., 
6  Ad.  &  E.  846,  have  broken  in  upon  the  old  law,  but  not  to 
this  extent  The  American  law  has  entirely  abrogated  the  old 
doctrine,^  but  we  have  not]  —  The  Court  then  called  on  — 

Talf ourd,  Serjt ,  and  R  V.  Richards,  to  support  the  rule.  — 
The  distinction  on  this  subject  is  between  contracts  executed  and 
executory.  A  corporation  cannot  be  sued  on  an  executory  con- 
tract, unless  it  were  entered  into  by  an  instrument  executed  under 
the  common  seal ;  but  where  the  contract  has  been  actually  exe- 
cuted, and  the  corporation  has  enjoyed  the  benefit  of  the  consid- 
eration for  it,  an  implied  assumpsit  arises  against  them.  £a^t 
London  Water  Works  Co.  v.  Bailey,  4  Bing.  283;  12  Moore, 
533;  5  L.  J.  (N.  S.)  C.  R  175 ;  Mayor  of  Stafford  y.  TiU,  4  Bing. 
75;  Mayor  of  Carmarthen  v.  Leiois,  6  C.  &  P.  608.  Suppose, 
instead  of  agreeing  with  Mr.  Charlton,  the  corporation  had  con- 
tracted by  parol  with  a  road  contractor  who  did  the  work,  —  could 
he  not  have  sued  them  in  assumpsit  ?  In  the  case  last  cited,  the 
subject  of  the  action  was  tolls,  —  things  incorporeal,  which  could 
not  property  be  let  at  all  without  deed ;  yet  the  benefit  of 
[*  819]  the  parol  demise  having  been  enjoyed  by  the  *  defendant, 
they  were  held  to  be  recoverable  in  assumpsit  The  law 
*  S6C  Stoiy'B  Commentaries  on  the  Law  of  Agency,  pp.  45, 46. 
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on  this  subject  has  been  much  relaxed  since  Blackstone's  work 
was  written,  and  exceptions  have  been  introduced  quite  beside  the 
old  notion  of  small  insignificant  matters,  which  must  be  done  in 
haste.  Where  is  the  line  to  be  drawn  between  important  and 
unimportant  acts  ?  is  it  to  vary  with  the  wealth  and  greatness  of 
the  corporation  ?  There  are,  indeed,  cases  where  trading  corpora- 
tions have  even  been  held  suable  on  executory  contracts.  Church 
v.  Imperial  Ocbs  Light  Company,  6  Ad.  &  E.  846 ;  3  N.  &  P.  35. 
[Aldebson,  B.  Those  are  cases  in  which  the  corporation  is  called 
into  existence  solely  fqr  the  purpose  of  trading.  The  case  of 
Taylor  v.  The  Dulwich  Hospital,  1  P.  Wms.  655,  is  an  authority 
against  the  general  proposition  you  contend  for.  Is  not  this 
a  contract  binding  the  corporation  to  pay  money  out  of  their 
revenues  ?]  So  would  every  contract  of  every  kind.  The  argu- 
ment for  the  plaintiffs  would  go  to  this,  that  in  no  case  could 
repairs,  however  trifling,  be  done  for  a  corporation,  unless  the 
order  or  contract  were  under  seal.  The  solution  of  the  difficulty 
appears  to  be  contained  in  the  observation  of  Coleridge,  J.,  in 
Church  V.  Imperial  Gas  Light  Company,  6  Ad.  &  E.  853 :  "  The 
truth  seems  to  be,  that  the  rule  on  this  subject  has  been  relaxed, 
in  consequence  of  the  necessity  produced  by  changes  in  the  cir- 
cumstances of  the  times.  It  is  difficult  to  reconcile  all  the 
decisions  with  strict  legal  principles."  Actions  may  be  main- 
tained against  a  board  of  guardians.  [Eolfe,  B.  They  are  only 
corporations  for  particular  purposes.  The  cases  in  which  it  has 
been  said  that  a  cook  or  butler  need  not  be  appointed  under  the 
common  seal,  rest  on  a  fiction  that  some  individual  has  been 
duly  authorized  to  make  contracts  of  that  nature  on  behalf  of  the 
corporation.]  Cur.  adv.  vult. 

*In  this  term,  the  judgment  of  the  Court  was  delivered  [*820] 
by- 

BoLFB,  B.  The  principal  point  on  which  we  reserved  our 
judgment  in  this  case,  was  as  to  the  right  of  the  defendant  to  set 
off  a  sum  of  money,  alleged  to  be  due  to  him  from  the  plaintiffs, 
against  their  demand  for  rent  sought  to  be  recovered  in  this  action. 
It  appeared  at  the  trial,  that,  after  the  rent  in  question  had  be- 
come due  from  the  defendant  to  the  corporation,  a  resolution  was 
entered  into  at  a  corporate  meeting,  holden  soon  after  the  passing 
of  the  Municipal  Eeform  Act,  whereby  it  was  resolved,  that  a 
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sum  of  £500  should  be  paid  to  the  defendant,  in  consideration  of 
certain  improvements  to  be  made  by  him  in  altering  the  Charlton 
Anns  Inn.  To  this  resolution  the  defendant,  who  was  present, 
assented,  and  a  memorandum  of  such  assent  was  duly  entered  in 
the  books  of  the  corporatioiL  The  defendant  has  since  made  the 
proposed  alterations,  and  he  now  seeks  to  set  o£f  the  £500  against 
the  sum  due  for  rent 

Whether  the  resolution  of  the  corporation  required  a  stamp  as 
an  agreement,  or  as  evidence  of  it,  was  one  point  reserved  by  my 
Brother  Gurney,  and  discussed  at  the  bar. 

It  becomes  unnecessary  to  decide  that  point ;  because  we  are  of 
opinion  that,  if  the  agreement  be  taken  to  have  been  duly  proved, 
the  defendant  has  no  right  to  make  such  a  set-off;  and  we  come 
to  this  conclusion  upon  grounds  wholly  independent  of  any  con- 
siderations arising  from  the  Municipal  Reform  Act  The  alleged 
contract  between  the  corporation  and  the  defendant  is  not  founded 
on  deed,  but  rests  wholly  on  what  is  to  be  found  in  the  corporate 
books ;  and  we  are  of  opinion  that  such  a  contract  does  not  bind 
the  corporation. 

The  rule  of  law  on  this  subject,  as  laid  down  in  all  the 
old  authorities,  is,  that  a  corporation  can  only  bind  itself  by 
deed.  See  Comyns'  Digest,  tit  "  Franchise,"  (F)  12,  13, 
[*821]  *and  the  authorities  there  referred  to.  The  exceptions 
pointed  out  rather  confirm  than  impeach  the  rule.  A  cor- 
poration, it  is  said,  which  has  a  head,  may  give  a  personal  com- 
mand, and  do  small  acts;  as  it  may  retain  a  servant  It  may 
authorize  another  to  drive  away  cattle  damage  feasant,  or  make  a 
distress,  or  the  like.  These  are  all  matters  so  constantly  recur- 
ring, or  of  so  small  importance,  or  so  little  admitting  of  delay, 
that,  to  require  in  every  such  case  the  previous  affixing  of  the 
seal,  would  be  greatly  to  obstruct  the  every-day  ordinary  con- 
venience of  the  body  corporate,  without  any  adequate  object  In 
such  matters,  the  head  of  the  corporation  seems,  from  the  earliest 
time,  to  have  been  considered  as  delegated  by  the  rest  of  the 
members  to  act  for  them. 

In  modem  times  a  new  class  of  exceptions  has  arisen.  Corpo- 
rations have  of  late  been  established,  sometimes  by  Royal  Charter, 
more  frequently  by  Act  of  Parliament,  for  the  purpose  of  carrying 
on  trading  speculations ;  and  where  the  nature  of  their  constitu- 
tion has  been  such  as  to  render  the  drawing  of  bills,  or  the  con- 
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stant  making  of  any  particular  sort  of  contracts  necessary  for  the 
purposes  of  the  corporation,  there  the  Courts  have  held  that  they 
would  imply  in  those  who  ai-e,  according  to  the  provisions  of  the 
Charter  or  Act  of  Parliament,  carrying  on  the  corporation  concerns, 
an  authority  to  do  those  acts,  without  which  the  corporation  could 
not  subsist  This  principle  will  fully  warrant  the  recent  decision 
of  the  Court  of  Queen's  Bench,  in  Beverley  v.  Lincoln  Gas  Light 
and  Coke  Company,  6  Ad.  &  El.  829. 

The  present  case,  however,  was  argued  at  the  bar,  as  if,  by  the 
decision  in  that  last  case,  the  old  rule  of  law  was  to  be  considered 
as  exploded,  and  as  if,  in  all  cases  of  executed  contracts,  corpora- 
tions were  to  be  deemed  bound  in  the  same  manner  as  individuals. 
But  this  would  be  pressing  the  decision  in  question  far  beyond  its 
legitimate  consequences;  and  that  the  Court  of  Queen's 
Bench  had  no  such  *  meaning,  is  plain  from  the  subse-  [*822] 
quent  case  of  Church  v.  Imperial  Gas  Light  Company, 
6  Ad.  &  El.  846.  Lord  Denman,  in  delivering  the  judgment  of 
the  Court  in  that  case,  says,  (p.  861),  "  The  general  rule  of  law  is, 
that  a  corporation  contracts  under  its  common  seal :  as  a  general 
rule,  it  is  only  in  that  way  that  a  corporation  can  express  its  will, 
or  do  any  act.  That  general  rule,  however,  has,  from  the  earliest 
traceable  periods,  been  subject  to  exceptions,  the  decisions  as  to 
which  furnish  the  principle  on  which  they  have  been  established, 
and  are  instances  illustrating  its  application,  but  are  not  to  be 
taken  as  so  prescribing  in  terms  the  exact  limit  that  a  merely  cir- 
cumstantial difference  is  to  exclude  from  the  exception.  This  prin- 
ciple appears  to  be  convenience,  amounting  almost  to  necessity. 
Wherever  to  hold  the  rule  applicable  would  occasion  very  great 
inconvenience,  or  tend  to  defeat  the  very  object  for  which 
the  corporation  was  created,  the  exception  has  prevailed;  hence 
the  retainer  by  parol  of  an  inferior  servant,  the  doing  of  acts  very 
frequently  recurring,  or  too  insignificant  to  be  worth  the  trouble 
of  affixing  the  common  seal,  are  established  exceptions;  on  the 
same  principle  stands  the  power  of  accepting  bills  of  exchange, 
and  issuing  promissory  notes,  by  companies  incorporated  for  the 
purposes  of  trade,  with  the  rights  and  liabilities  consequent 
thereon. " 

To  every  word  of  this  we  entirely  subscribe,  and,  applying  the 
language  of  Lord  Denman  to  the  present  case,  it  is  quite  clear  that 
there  was  nothing  to  enable  the  corporation  of  Ludlow  to  contract 
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with  the  defendant  otherwise  than  in  the  ordinary  mode,  under 
the  corporate  seal.. 

In  contracting  without  a  seal,  there  was  no  paramount  con- 
venience so  great  as  to  amount  almost  to  necessity.  To  have 
required  a  seal  would  certainly  not  have  tended  to  defeat  the 
object  for  which  the  corporation  was  formed,  nor  was  the  subject- 
matter  of  the  contract  one  either  of  frequent  ordinaiy  occurrence, 

or  of  urgency  admitting  no  delay. 
[*823]       *  Before  dismissing  this  case,  we  feel  ourselves  called 

upon  to  say,  that  the  rule  of  law  requiring  contracts 
entered  into  by  corporations  to  be  generally  entered  into  under 
seal,  and  not  by  parol,  appears  to  us  to  be  one  by  no  means  of  a 
merely  technical  nature  or  which  it  would  be  at  all  safe  to  relax, 
except  in  cases  warranted  by  the  principles  to  which  we  have 
already  adverted.  The  seal  is  required,  as  authenticating  the 
concurrence  of  the  whole  body  corporate.  If  the  Legislature,  in 
erecting  a  body  corporate,  invest  any  member  of  it,  either  ex- 
pressly or  impliedly,  with  authority  to  bind  the  whole  body  by 
his  mere  signature,  or  otherwise,  then,  undoubtedly,  the  adding 
a  seal  would  be  matter  purely  of  form,  and  not  of  substance. 
Every  one  becoming  a  member  of  such  a  corporation  knows  that 
he  is  liable  to  be  bound  in  his  corporate  character,  by  such  an  act ; 
and  persons  dealing  with  the  corporation  know,  that  by  such  an 
act  the  body  will  be  bound.  But  in  other  cases,  the  seal  is  the 
only  authentic  evidence  of  what  the  corporation  has  done,  or 
agreed  to  do.  The  resolution  of  a  meeting,  however  numerously 
attended,  is,  after  all,  not  the  act  of  the  whole  body.  Every 
member  knows  he  is  bound  by  what  is  done  under  the  corporate 
seal,  and  by  nothing  else.  It  is  a  great  mistake,  therefore,  to 
speak  of  the  necessity  for  a  seal,  as  a  relic  of  ignorant  times.  It 
is  no  such  thing:  either  a  seal,  or  some  substitute  for  a  seal, 
which  by  law  shall  be  taken  as  conclusively  evidencing  the  sense 
of  the  whole  body  corporate,  is  a  necessity  inherent  in  the  very 
nature  of  a  corporation;  and  the  attempt  to  get  rid  of  the  old 
doctrine,  by  treating  as  valid  contracts  made  with  particular  mem- 
bers, and  which  do  not  come  within  the  exceptions  to  which  we 
have  adverted,  might  be  productive  of  great  inconvenience. 

We  have  made  these  remarks,  in  consequence  of  the  very  great 
length  to  which  some  of  the  arguments  addressed  to  us,  as  to 
allowing  corporations  to  contract  otherwise  than  under  seal,  would 
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go.     The  case,  however,  under  discussion  *  does  not  call  [*824] 
on  us  to  do  more  than  say,  that  none  of  the  authorities  war- 
rant us  in  giving  effect  to  the  resolution  relied  on  by  the  defend- 
ant, and  consequently  the  rule  nin  for  setting  aside  the  verdict 
must  be  dischaiged.  IttUe  discharged. 


South  of  Ireland  Colliery  Company  v.  Waddle. 

L.R,3C.P.463;4C.P.  617,618(8.c.37L.J.C.P.2ll;38L.J.C.P.338;18L.T. 
405 ;  16  W.  R.  756 ;  17  W.  R,  ( 


Trading  Corporation,  —  Contract  not  Under  Seal. 

Whether  a  trading  corporation  can  contract  without  seal  or  not,  depends,  [463] 
not  upon  the  magnitude  or  the  insignificance  of  the  subject- matter,  but 
upon  whether  or  not  the  contract  be  for  a  purpose  connected  with  the  objects  of 
the  incorporation 

A  company  incorporated  under  the  Companies  Act,  1862,  for  the  working  of 
collieries,  contracted  with  an  engineer  for  the  erection  of  a  purapiug-eugine  and 
machinery  for  that  purpose,  and  paid  him  part  of  the  price.  In  an  action  by  the 
company  against  the  engineer  for  a  breach  of  contract  in  refusing  to  deliver  the 
engine  and  machinery :  — 

Held,  that  the  action  was  maintainable,  though  the  contract  was  not  under 
seal. 

By  the  articles  of  association  of  the  company  it  was  provided  that  the  business 
thereof  should  be  carried  on  under  the  management  of  the  board  of  directors ;  and 
that  the  board,  in  addition  to  the  powers  and  authorities  by  the  statutes,  and  by 
those  presents  expressly  conferred  upon  them,  might  execute  all  such  agreements, 
and  generally  do  all  such  acts  and  things  as  were  by  the  statutes  and  those 
presents  directed  or  authorized  to  be  executed  or  done  by  the  company  in 
meeting,  &c.  :  — 

Held,  by  BoviLL,  C.  J.,  and  Byles,  J.,  that  the  contract  in  question  was 
warranted  by  the  articles  of  association,  and  that  there  was  nothing  in  them  or 
in  the  statute  requiring  it  to  be  under  seal.' 

The  first  count  of  the  declaration  claimed  damages  for  breach  of 
an  agreement  to  deliver  certain  machinery  which  the  plaintiffs 
had  purchased  of  the  defendants  and  partly  paid  for. 

There  was  also  a  count  for  money  had  and  received  and  money 
found  due  upon  accounts  stated. 

Pleas :  1.  That  the  defendant  did  not  agree  as  alleged.  2.  That 
the  plaintiffs  were  not  ready  and  willing  to  accept  the  goods  or 
to  pay  for  the  same  according  to  the  terms  of  the  contract  3. 
Except  as  to  £500,  never  indebted  4.  As  to  £500,  parcel,  &c , 
payment  of  that  sum  into  Court     Issue  thereon. 
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The  cause  was  tried  before  Montague  Smith,  J.,  at  the  sittings 
in  London  after  last  Trinity  Term.  The  plaintiffs  were  a  com- 
pany incorporated  under  the  Companies  Act,  1862,  25  &  26  Vict 
c.  89,  for  the  purpose,  as  expressed  in  the  memorandum  of  asso- 
ciation, of  purchasing,  renting,  or  otherwise  acquiring  certain 
collieries  and  mines  of  coal  under  certain  lands  therein 
[*  464]  named,  near  *  Carrick-on-Suir,  in  the  county  of  Kilkenny, 
and  opening  up,  excavating,  mining,  working,  and  utiliz- 
ing all  or  any  of  the  said  collieries  and  coal  mines  and  premises, 
and  generally  doing  and  executing  all  such  cu^ts  and  things  as 
should  or  might  be  or  seem  necessary  or  expedient  or  incidental 
to  the  objects  aforesaid,  or  any  of  them. 

By  the  articles  of  association,  clause  3,  it  was  provided  that 
the  business  of  the  company  should  include  the  several  objects 
expressed  in  the  memorandum  of  association,  and  all  matters 
which  from  time  to  time  might  appear  to  the  directors  expedient 
for  attaining  those  objects. 

Clause  4  provided  that  the  business  should  be  carried  on  by 
or  under  the  management  of  the  directors,  subject  only  to  such 
control  of  meetings  as  was  provided  by  those  presents. 

Clause  77  was  as  follows :  "  The  business  of  the  company 
shall  be  managed  by  the  board,  who,  in  addition  to  the  powers 
and  authorities  by  the  statutes  or  by  these  presents  expressly 
conferred  upon  them,  may  exercise  all  such  powers,  give  all  such 
consents,  make  all  such  arrangements,  and  generally  do  all  such 
acts  and  things  as  are  or  shall  be  by  the  statutes  and  these  presents 
directed  or  authorized  to  be  executed,  given,  made,  or  done  by  the 
company  in  meeting,  but  subject,  nevertheless,  to  the  provisions 
of  the  statutes  and  of  these  presents,  and  subject  also  to  such,  if 
any,  regulations  as  are  from  time  to  time  prescribed  by  the  com- 
pany in  meeting." 

The  directors  having  advertised  for  tenders  for  the  construction 
of  machinery  necessary  to  enable  them  to  commence  working, 
the  defendant,  an  engineer  at  Llanelly,  on  the  5th  of  March, 
1864,  offered  to  construct  the  required  engines  and  gearing,  to  be 
delivered  free  at  Waterford,  for  £1550. 

By  a  resolution  of  the  board  of  directors  on  the  4th  of  April, 
1864,  the  defendant's  tender  was  accepted,  with  £50  additional 
for  the  erection  of  the  machinery ;  the  terms  of  payment  to  be  as 
follows:  £500  in  cash  on  the  shipment  of  the  pumping-engine ; 
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£500  by  three  months  bill  on  shipment  of  the  remainder  of  the 
order ;  and  £600  by  four  months  bill  on  the  erection  of  the  engine, 
&c,  and  on  their  being  pronounced  in  working  order  by  the 
company's  manager. 

On  the  7th  of  March  and  7th  of  June,  1865,  respec- 
tively, the  *  defendant  received  from  the  company  in  cash  [*  465] 
£300  and  £200  on  jujcount ;  but,  after  considerable  delay, 
the  defendant  declined  to  deliver  any  part  of  the  machinery  con- 
tracted for,  unless  security  were  given  for  payment  of  the 
remainder  of  the  price,  and  the  plaintiff's  works  were  consequently 
delayed. 

On  the  part  of  the  defendant  it  was  objected  that  the  contract, 
not  being  under  the  seal  of  the  company,  was  void  as  against 
them,  and  therefore  not  binding  on  the  defendant,  for  want  of 
mutuality ;  and  the  case  of  East  London  Waterworks  Company  v. 
BaUey,  4  Bing.  283;  12  Moore,  533;  5  L  J.  (N.  S.)  C.  P.  175, 
was  relied  on. 

Under  the  direction  of  the  learned  Judge  a  verdict  was  taken 
for  the  plaintiflfs  (damages  £500),  leave  being  reserved  to  the 
defendant  to  move  to  enter  a  verdict  for  him  or  a  nonsuit,  if  the 
Court  should  be  of  opinion  that  the  contract  required  a  seal. 

Day,  in  Michaelmas  Term  last,  obtained  a  rule  nisi  accordingly. 

After  argument,  — 

BoviLL,  C.  J.  I  am  of  opinion  that  the  plaintiflfs  are  [468] 
entitled  to  the  judgment  of  the  Court,  and  that  the  rule 
should  be  discharged.  The  plaintiflfs  are  a  corporation  established, 
according  to  their  memorandum  of  association,  for  the  purpose  of 
acquiring  collieries  and  mines  in  the  south  of  Ireland,  and  working 
the  same,  and  selling  the  produce,  and  generally  of  doing  all  such 
acts  and  things  as  should  be  necessary  for  the  purpose  of  carrying 
out  the  objects  of  their  association  or  any  of  them.  This  com- 
pany, therefore,  is  in  the  nature  of  a  trading  company.  The  mode 
of  carrying  on  their  business  is  defined  in  article  4  of  the  memo- 
randum of  association ;  and  the  duties  of  the  directors  are  defined 
by  article  77.  Subject,  therefore,  to  exceptions  which  do  not 
apply  to  this  case,  this  is  a  corporation  established  for  carrying  on 
business  under  the  control  and  management  of  the  directors.  The 
contract  declared  upon  is  admitted  to  have  been  made  by  the 
directors  with  the  defendant  The  objection  is,  that  it  is  not 
under  the  corporate  seal  of  the  company ;  and  it  is  contended  on 
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the  defendant's  behalf,  that,  by  reason  of  the  absence  of  a  seal, 
there  is  no  mutuality,  that  the  plaintiffs  are  not  bound  by  it,  and 
therefore  are  not  entitled  to  sue  upon  the  contract  It  appears 
further  that  the  contract  had  been  partly  performed,  and  that  the 

company  were  ready  and  willing  to  perform  the  rest.  It 
[*  469]  had  in  fact  been  adopted  and  acted  upon  by  *  both  parties. 

The  objection  is  entirely  a  technical  one;  but,  though 
technical,  if  it  be  in  accordance  with  law,  the  Court  is  bound  to 
give  effect  to  it.  Originally  all  contracts  by  corporations  were 
required  to  be  under  seal.  From  time  to  time  certain  exceptions 
were  introduced,  but  these  for  a  long  time  had  reference  only  to 
matters  of  trifling  importance  and  frequent  occurrence,  such  as  the 
hiring  of  servants,  and  the  like.  But,  in  progress  of  time  as  new 
descriptions  of  corporations  came  into  existence,  the  Courts  came 
to  consider  whether  these  exceptions  ought  not  to  be  extended  in 
the  case  of  corporations  created  for  trading  and  other  purposes. 
At  first  there  was  considerable  conflict ;  and  it  is  impossible  to 
reconcile  all  the  decisions  on  the  subject  But  it  seems  to  me 
that  the  exceptions  created  by  the  recent  cases  are  now  too  firmly 
established  to  be  questioned  by  the  earlier  decisions,  which,  if 
inconsistent  with  them,  must  I  think  be  held  not  to  be  law. 
These  exceptions  apply  to  all  contracts  by  trading  corporations 
entered  into  for  the  purposes  for  which  they  are  incorporated.  A 
company  can  only  carry  on  business  by  agents,  —  managers  and 
others ;  and  if  the  contracts  made  by  these  pei-sons  are  contracts 
which  relate  to  objects  and  purposes  of  the  company,  and  are  not 
inconsistent  with  the  rules  and  regulations  which  govern  their 
acts,  they  are  valid  and  binding  upon  the  company,  though  not 
under  seal.  It  has  been  urged  that  the  exceptions  to  the  general 
rule  are  still  limited  to  matters  of  frequent  occurrence  and  small 
importance.  The  authorities,  however,  do  not  sustain  that  argu- 
ment It  can  never  be  that  one  rule  is  to  obtain  in  the  case  of  a 
contract  for  £50  or  £100,  and  another  in  the  case  of  a  contract  for 
£50,000  or  £100,000.  I  will  in  the  first  instance  refer  to  the 
case  of  Henderson  v.  Australian  Royal  Mail  Steam  Navigation 
Company,  5  E.  &  B.  409 ;  24  L.  J.  Q.  B.  322,  where,  though  one 
of  the  learned  Judges  somewhat  differed  as  to  the  application  of 
the  modem  rule,  yet  all  affirmed  its  existence  as  well  as  its  pro- 
priety. WiGHTMAN,  J.,  said:  *  I  adhere  to  the  opinion  which  I 
expressed  in  Clarice  v.  Cackfield  Union,  1  Bail.  C.  C.  85 ;  21  L 
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J.  Q.  B.  349,  'that  the  general  rule  that  a  corporation  aggregate 
cannot  contract  except  by  deed,  admits  of  an  exception  in  cases 
where  the  making  of  a  certain  description  of  contracts  is 
necessary  *  and  incidental  to  the  purposes  for  which  the  [*  470] 
corporation  was  created.'*  And,  after  adverting  to  the 
ancient  rule  and  to  the  earlier  and  more  trifling  instances  of  its 
relaxation,  he  goes  on :  "  But,  in  later  times,  the  decisions  have 
sanctioned  a  much  more  extensive  relaxation,  rendered  necessciry 
in  consequence  of  the  general  establishment  of  trading  corpora- 
tions. The  general  result  of  those  cases  seems  to  me  to  be,  that, 
whenever  the  contract  is  made  with  relation  to  the  purposes  of 
the  corporation,  it  may,  if  the  corporation  be  a  trading  one,  be 
enforced,  though  not  under  seal. '  And  Erle,  J. ,  agreed,  "  on  the 
ground  that  the  contract  was  made  for  a  purpose  directly  connected 
with  the  object  of  the  incorporation, "  viz. ,  the  carrying  on  trade. 
Further  on,  the  same  learned  Judge  says :  "  I  cannot  think  that 
the  magnitude  or  the  insignificance  of  the  contract  is  an  element 
in  deciding  cases  of  this  sort  No  doubt,  when  the  exception 
originated,  it  was  applied  only  to  small  matters,  such  as  the 
appointment  of  servants,  being  all  that  municipal  corporations 
required.  But,  as  soon  as  it  became  extended  to  trading  cor- 
porations, it  was  applied  to  drawing  and  accepting  bills  to  any 
amount;  and  this  shows  that  insignificance  is  not  an  element. 
Neither,  I  think,  is  frequency.  The  first  time  a  company  makes  a 
contract  of  any  kind,  that  contract  must  have  been  unprecedented. 
The  question  is,  I  think,  whether  the  contract  in  its  nature  is 
directly  connected  with  the  purpose  of  the  incorporation. "  And 
Crompton,  J.,  agreed  in  the  principles  laid  down  by  the  other 
two  Judges,  but  seemed  to  doubt  whether  it  would  not  have  been 
more  proper  to  decide  in  conformity  with  some  of  the  earlier  cases 
in  the  Exchequer.  But  he  says :  "  I  perfectly  agree  in  the  prin- 
ciples laid  down  by  my  Brothers,  and  more  especially  I  concur  in 
that  important  principle  suggested  in  Broughton  v.  Manchester 
Waterworks  Company,  3  B.  &  Aid.  1,  that  a  modem  incorpora- 
tion incorporated  for  trading  purposes  may  make  binding  con- 
tracts in  furtherance  of  the  purposes  of  their  corporation,  without 
using  their  seal. '  Lord  Campbell  was  not  present  when  that  case 
was  decided.  But,  in  the  following  year,  reference  being  made  to 
it  in  a  case  of  Rzuter  v.  Electric  Telegraph  Company,  6  E.  &  B. 
341 ;  26  L.  J.   Q.  R  46,  his  Lordship  said :  "  I  was  not  a  party 
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to  that  judgment;  but  I  highly  approved  of  it.  The 
[*  471]  decision  in  it  must,  at  all  events,  be  *  binding  on  us. " 

We  have  been  much  pressed  by  several  cases  in  the  Court 
of  Exchequer.  But,  in  Australian  Royal  Mail  Steam  Navigation 
Company  v.  Marzettl,  11  Ex.  228;  24  L.  J.  Ex.  273, — a  case 
which  occurred  a  few  days  after  the  case  first  mentioned,  —  the 
rule  I  have  referred  to  was  unanimously  adopted.  "  It  is  now 
perfectly  established,"  said  Pollock,  C.  B.,  "by  a  series  of 
authorities,  that  a  corporation  may  with  respect  to  those  matters 
for  which  they  are  expressly  created  deal  without  seal.  This 
principle  is  founded  on  justice  and  public  convenience,  and  is  in 
accordance  with  common  sense.  *  And  Martin,  B.  ,  said :  "  The 
case  of  Fishmongers^  Company  v.  Bobertson,  5  M.  &  6.  131 ;  12 
L.  J.  C.  P.  185,  is  precisely  in  point,  and,  if  it  were  not,  good 
sense  would  lead  us  to  the  same  conclusion.*  These  principles 
are  now  too  firmly  settled  to  be  shaken.  The  case  of  London  Dock 
Company  v.  Sinnott,  8  E.  &  B.  347 ;  27  L.  J.  Q.  B.  129,  is  dis- 
tinguishable,  on  the  ground  which  was  alleged  and  adopted  by  the 
Court,  viz.,  that  it  was  not  a  contract  of  a  mercantile  character;  it 
was  not  a  contract  for  work  to  be  done  by  the  defendant  for  the 
company,  but  a  contract  to  enter  into  another  contract  At  all 
events,  if  it  is  not  distinguishable,  it  is  contrary  to  the  other 
cases ;  and  it  certainly  was  not  intended  to  throw  any  doubt  upon 
them. 

In  most  cases,  a  trading  company  must  carry  on  its  business  by 
means  of  agents ;  and  in  those  cases  there  is  an  implied  authority 
in  the  agents  to  make  contracts  on  behalf  of  the  company  in  the 
ordinary  course  of  businesa  The  business  of  a  trading  corporation 
could  not  otherwise  be  carried  on.  In  the  present  case  it  does  not 
seem  to  me  to  be  necessary  to  go  the  length  of  relying  upon  the 
general  exception  to  which  I  have  adverted,  inasmuch  as  the  very 
constitution  of  the  company  is  that  the  directors  should  have 
power  to  make  contracts  such  as  was  made  here.  In  pursuance  of 
the  77th  article  of  the  memorandum  of  association,  the  directors 
have  carried  on  the  business  of  the  company  and  have  entered 
into  this  contract.  Mr.  Day  says  there  is  nothing  in  the  articles 
of  association  to  dispense  with  the  ordinary  rules  of  the  common 
law  or  with  the  Act  of  Parliament  But  I  do  not  assent  to  that 
remark.  The  memorandum  and  articles  of  association  are  required 
by  the  Companies  Act,   1862,  25  &  26  Vict   a  89.     The  pro- 
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visions  on  the  subject  are  ♦contained  in  Part  I.  The  14th  [*  472] 
section  provides  that  the  memorandum  of  association  may, 
in  the  case  of  a  company  limited  by  shares,  and  shall,  in  the  case 
of  a  company  limited  by  guarantee  or  unlimited,  be  accompanied, 
when  registered,  by  articles  of  association  signed  by  the  sub- 
scribers to  the  memorandum  of  association,  and  prescribing  such 
regulations  for  the  company  as  the  subscribers  to  the  memorandum 
of  association  deem  expedient :  and  the  articles  may  adopt  all  or 
any  of  the  provisions  contained  in  Table  A.  in  the  first  schedule 
thereto.  And,  when  we  refer  to  Table  A.,  we  find  that  one  of 
the  matters  with  regard  to  which  the  articles  may  make  regula- 
tions is  the  powers  of  the  directors.*  Article  55  is  as  follows: 
"  The  business  of  the  company  shall  be  managed  by  the  directors, 
who  may  pay  all  expenses  incurred  in  getting  up  and  registering 
the  company,  and  may  exercise  all  such  powers  of  the  company 
as  are  not  by  the  foregoing  8W5t,  or  by  these  articles,  required  to 
be  exercised  by  the  company  in  general  meeting,  subject  never- 
theless to  any  regulations  of  these  articles,  to  the  provisions  of  the 
foregoing  act,  and  to  such  regulations,  being  not  inconsistent  with 
the  aforesaid  regulations  or  provisions,  as  may  be  prescribed  by 
the  company  in  general  meeting. "  By  s.  15  of  the  act,  it  is 
enacted  that,  in  the  case  of  a  company  limited  by  shares,  if  the 
memorandum  of  association  is  not  accompanied  by  articles  of 
association,  or  in  so  far  as  the  articles  do  not  exclude  or  modify 
the  regulations  contained  in  Table  A. ,  the  last-mentioned  regula- 
tions shall,  so  far  as  the  same  are  applicable,  be  deemed  to  be 
the  regulations  of  the  company  in  the  same  manner  and  to  the 
same  extent  as  if  they  had  been  inserted  in  articles  of  association, 
and  the  articles  had  been  duly  registered. "  This  is  a  quasi  incor- 
poration under  the  Act  and  subject  to  its  provision.  If  there  had 
been  no  articles  of  association,  those  given  in  the  schedule  would 
govern  its  dealings.  By  s.  16  it  is  provided  that  the  articles  of 
association,  when  registered,  "  shall  bind  the  company  and  the 
members  thereof  to  the  same  extent  as  if  each  member  had  sub- 
scribed his  name  and  affixed  his  seal  thereto,  and  there  were  in 
such  articles  contained  a  covenant  on  the  part  of  himself,  his 
heirs,  executors,  and  administrators,  to  conform  to  all  the  regula- 
tions contained  in  such  articles,  subject  to  the  provisions  of  this 
Act "  This  is  the  constitution  of  the  company  itself  by 
which  all  its  *  members  are  bound.     I  am  of   opinion,   [*473] 
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therefore,  th^t  the  directors  were  iautliorized  to  make  the  contract 
in  question  by  force!  of  the  Abt  of  Parliament  and  of  the  articles 
of  association,  and  that  there  are  no  provisions  in  either  which 
required  it  to  be  under  seal.  Upon  the  general  ground  therefore 
I  first  adverted  to,  as  well  as  upon  the  latter  and  more  limited 
ground,  I  am  of  opinion  that  the  contract  entered  into  by  the 
directors  with  the  defendant  in  this  case  was  valid  without  seal. 
Byles,  J.,  and  Montague  Smith^  J.,  concurred. 

Ittde  discharged. 

The  defendant  appealed  from  the  above  judgment  of  the  Court 
of  Common  Pleas,  and  the  appeal  was  argued  in  the  Exchequer 

Chamber. 
[L.  R,  4  C.  P.  617]  Maurice  Powell  (W.  H.  Clay  with  him),  for 
the  defendant,  contended  that  the  plaintiffs, 
being  a  corporation,  could  only  contract  under  their  common  seal, 
unless  in  regard  to  matters  of  trivial  amount  and  of  every-day 
occurrence.  He  cited  Hast  London  Waterworks  v.  Bailey,  4  Bing. 
283 ;  12  Moore,  533 ;  5  L.  J.  (N.  S.)  C.  P.  175 ;  Copper  Miners'  Com- 
pany V.  Fox,  16  Q.  B.  229 ;  20  L.  J.  Q.  B.  174 ;  Lamprell  v.  Billeri- 
cay  Union,  3  Ex.  283 ;  18  L.  J.  Ex.  282 ;  Diggle  v.  London  and 
Blackwall  Railway  Company,  5  Ex.  442 ;  19  L.  J.  Exl  308 ;  Homer- 
sham  V.  Wolverhampton  Watenvorks  Company,  6  Ex.  137 ;  20  L.  J. 
Ex.  193 ;  London  Bocks  Company  v.  Sinnott,  8  R  &  B.  347 ;  27  L.  J. 
Q.  B.  129 ;  Firday  v.  Bristol,  and  Exeter  Railway  Company,  7  Ex. 
409;  21  L.  J.  Ex.  117;  Smart  v.  West  Ham  Union,  10  Ex.  867; 
24  L.  J.  Ex.  201.  And  he  sought  to  distinguish  the  following 
cases,  on  the  ground  that  they  fell  within  the  exception  as  to 
matters  of  daily  necessity:  Beverley  v.  Lin^coln  Gas-Light  Com- 
pany, 6  Ad.  &  E.  829 ;  Clarke  v.  CuckfieU  Union,  1  Bail.  C.  C.  85 ; 
21  L.  J.  Q.  B.  349 ;  Church  v.  Imperial  Gas-Light  Company,  6  Ad. 
&  E.  846 ;  Australian  Royal  Mail  Steam  Navigation  Company  v. 
Marzetti,  11  Ex.  228;  24  L.  J.  Ex.  273;  Nicholson  v.  Bradfield 

Union,  L.  R,  1  Q.  B.  620 ;  35  L.  J.  Q.  B.  713. 
[*  618]  ♦  Huddleston,  Q.  C.  (Philbrick  with  him),  for  the  plain- 
tiffs, was  not  called  upon. 
.  CocKBURN,  C.J.  We  are  asked  to  overrule  a  long  series. of 
decisions  in  all  the  Courts,  which,  in  accordance  with  sound  sense, 
have  held  that  the  old  rule  as  to  corporations  contracting  only 
under  seal  does  not  apply  to  corporations  or  companies  constituted 
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for  the  purpose  of  trading,  and  we  are  invited  to  re-introduce  a 
relic  of  barbarous  antiquity.  We  are  all  of  opinion  that  the  judg- 
ment of  the  Court  of  Common  Pleas  ought  to  be  affirmed.  It  is 
unnecessary  to  say  more  than  that  we  entirely  concur  in  the 
reasoning  and  authority  of  the  cases  referred  to  in  the  judgment 
of  BoviUi,  C.  J.,  which  seems  to  us  to  exhaust  the  subject.  In 
early  times,  no  doubt,  corporations  could  only,  subject  to  the  well 
known  exceptions,  bind  themselves  by  contracts  under  seal.  And 
for  some  time  that  rule  was  applied  to  corporations  which  were 
formed  for  the  purpose  of  carrying  on  trade.  But  the  contrary 
has  since  been  laid  down  by  a  long  series  of  cases,  and  may  now 
be  considered  settled  law.  The  machinery  contracted  for  in  this 
case  was  clearly  necessary  for  the  purpose  for  which  the  company 
was  formed,  viz.,  the  working  of  coal-mines. 

Kelly,  0.  B.,  Channell,  B.,  Lush  and  Hayes,  JJ.,  and  Cleasby, 
B.,  concurred.  Judgment  affirmed. 

ENGLISH  NOTES. 

CorporatioD«  may  for  present  purposes  be  divided  into  (1)  Trading; 
(2)  Created  for  special  purposes;  (3)  Those  not  created  for  definite 
public  purposes,  such  as  municipal  corporations.  As  regards  the  first 
or  trading  corporation,  the  law  was  definitely  settled  in  the  principal 
case  of  Smith  of  Ireland  Colliery  Co.  v.  Waddle,  p.  315,  ante. 

The  law  as  regards  the  second  class  of  corporations  is  to  be  gathered 
from  Nicholson  v.  Bradfield  Union  (1866),  L.  lU,  1  Q.  B.  620,  35  L. 
J.  Q.  B.  176,  14  L.  T.  830,  14  W.  R.  731 ;  Young  v.  Mayor,  &c.  of 
Leamington  (1883),  8  App.  Cas.  517,  52  L.  J.  Q.  B.  713,  49  L.  T.  1, 
31  W.  R.  925;  and  Eaton  v.  Basker  (1881),  7  Q.  B.  D.  529,  50  L.  J. 
Q.  B.  444,  44  L.  T.  703,  29  W.  K  597.  In  the  first  case,  in  which  most 
of  the  former  cases  are  discussed,  it  was  held  that  a  corporation  created 
for  special  purposes  is  liable  on  a  contract  not  under  seal,  for  goods  of 
a  kind  which  must  from  time  to  time  be  required  for  corporate  pur- 
poses, especially  where  they  have  been  supplied  and  accepted.  The 
second  case  decided  that  performance  of  a  contract  over  a  certain  value 
not  under  seal,  w^here  a  statute  requires  such  contracts  to  be  under  seal, 
gives  no  right  of  action  against  the  corporation,  even  though  the  con- 
tract was  within  the  special  purposes  for  which  the  corporation  was 
created.  In  the  third  case,  it  was  held  that  a  statutory  provision  of  the 
kind  last  mentioned  applies  only  to  contracts  the  value  of  which  is 
known  at  the  time  of  making  them  to  exceed  the  specified  amount. 

As  regards  the  third  class  of  corporations,  the  law  as  to  seals  is  still 
very  strict.    The  passage  in  the  principal  case  of  Ludlow  (Mayor,  &c.)  v. 
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Charlton^  ''the  seal  is  required,  as  authenticating  the  concurrence 
...  is  a  necessity  inherent  in  the  very  nature  of  a  corporation  "  (6 
M.  &  W.  823,  p.  314,  ante)y  was  adopted  in  Mayor  of  Kidderminster  v. 
Hardwick  (1873),  L.  E.,  9  Ex.  13,  43  L.  J.  Ex.  9,  29  L.  T.  612,  22 
W.  R.  160,  where  an  agreement  not  under  seal  for  the  purchase  of  tolls 
was  held  not  to  give  rise  to  a  cause  of  action.  In  Austin  v.  Guardians 
ofBethnal  Green  (1874),  L.  E.,  9  C.  P.  at  p.  95,  43  L.  J.  C.  P.  100,  29 
L.  T.  807,  22  W.  E.  406,  Keating,  J.,  cites  from  William  Saunders 
(p.  616,  ed.  1871),  the  following  summary  of  the  principles  laid  down 
by  the  Court  of  Exchequer  in  Ludlow  (Mayor ^  &c.)y,  Charlton:  "The 
exceptions  to  the  general  rule  that  a  corporation  can  only  bind  itself  by 
deed  are  confined  to  —  First.  Cases  so  constantly  recurring,  or  of  so 
small  importance,  or  so  little  admitting  of  delay,  that  to  require,  in 
every  such  case,  the  previous  affixing  of  the  seal,  would  be  greatly  to 
obstruct  the  every-day  ordinary  convenience  of  the  body  corporate, 
without  any  adequate  object;  in  which  instances  the  head  of  the 
corporation  is  considered  as  delegated  by  the  rest  of  the  members 
to  act  for  them.  Second.  The  instances  above  mentioned  (i.  e.  in  the 
judgment  of  Bovill,  C.  J.,  pp.  318  et  seq.)  of  trading  corporations." 

Wells  V.  Mayor,  &c.  of  Kingston-upoTv-Hull  (1875),  L.  E.,  10  C.  P. 
402,  44  L.  J.  C.  P.  257,  32  L.  T.  615,  23  W.  E.  562,  decided  that  a 
municipal  corporation  owning  a  graving  dock  could  contract  without 
seal  to  let  the  dock  for  the  use  of  a  ship. 

In  Mayor,  &c.  of  Oxford  v.  Crow  (1893),  3  Ch.  535,  69  L.  T.  22S, 
a  corporation  could  not  enforce  an  agreement  not  under  seal  for  the  lease 
of  corporate  property. 

Seal  is  requisite  for  appointment  to  corporate  offices  other  than  menial. 
See  Arnold  v.  Mayor,  &c,  of  Poole  (1842),  2  M.  &  Gr.  860,  12  L.  J.  C. 
P.  97,  where  previous  cases  are  reviewed. 

AMERICAN  NOTES. 

"In  Bank  of  Columbia  v.  Patterson,  7  Cranch  (U.  S.  Supr.  Ct.),  299,  the 
question  whether  a  corporation  could  make  a  contract  legally  binding,  except 
under  its  seal,  was  fully  examined.  It  was  considered  as  sound  law,  that 
wherever  a  corporation  is  acting  witiiin  the  scope  of  the  legitimate  purposes 
of  it3  institution,  all  parol  contracts  made  by  its  authorized  agents  are  express 
promises  by  the  corporation ;  and  all  duties  imposed  on  them  by  law,  and 
benefits  conferred  by  their  request,  raise  implied  promises  for  the  enforce- 
ment of  which  an  action  may  well  lie.'*  Mott  v.  Hicks y  1  Cowen  (New  York), 
613 ;  13  Am.  Dec.  550,  holding  that  a  negotiable  note  given  by  a  corporation 
is  binding.  Mr.  Daniel  says  this  doctrine  "may  be  regarded  as  settled" 
(Negotiable  Instruments,  §  382).  In  a  note,  13  Am.  Dec.  562,  it  is  said, 
"  The  doctrine  that  a  corporation  cannot  make  or  authorize  a  contract,  except 
under  its  corporate  seal,  is  entirely  exploded  in  this  country."     This  is  fully 
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sustained  by  Chestnut  Hill  T,  Co.  v.  RtUter,  4  Sergeant  &  Bawle  (Pennsylvania), 
6;  8  Am.  Dec.  675;  Canal  Bridge  Co,  v.  Gordon,  1  Pickering  (Mass.),  296; 
11  Am.  Dec.  170 ;  Everett  v.  United  States,  6  Port«r  (Alabama),  166 ;  30  Am. 
Dec.  584 ;  Lathrop  v.  Commercial  Bank,  8  Dana  (Kentucky),  114 ;  33  Am.  Dec. 
481 ;  Ross  v.  City  of  Madison,  1  Indiana,  281 ;  48  Am.  Dec.  361,  citing  Lud- 
low y.  Charlton ;  Banks  v.  Poitiaux,  3  Randolph  (Virginia),  136 ;  15  Am.  Dec 
706  (contract  to  convey  land) ;  Came  v.  Brigham,  39  Maine,  35 ;  Thompson  v. 
Lambert,  44  Iowa,  239 ;  New  Athens  v.  Thomas,  82  Illinois,  259 ;  Straiton  v. 
Allen,  16  New  Jersey  Equity,  229 ;  Buckley  v.  Briggs,  30  Missouri,  452 ;  Clarke 
V.  School  District,  3  Rhode  Island,  199 ;  Muscatine  Water  Works  v.  Muscatine 
Lumber  Co.,  85  Iowa,  112 ;  39  Am.  St.  Rep.  284,  and  note,  289. 


Section  V.  —  IHegaHly  and  Duress. 

No.  31.  — FEATHERSTONE  v.  HUTCHINSON. 
(1590.) 

No.  32.  — PEAECE  v.  BROOKS. 
(1866.) 

RULE. 

If  any  part  of  the  consideration  for  an  agreement  is 
illegal,  the  agreement  is  wholly  illegal,  and  void  as  a 
contract. 

And  where  the  whole  promise  is  tainted  with  an  illegal 
or  immoral  purpose  known  to  both  parties,  the  whole 
agreement  is  illegal,  and  likewise  void. 

Feafhentone  v.  Hutohinson. 

Cro.  EliK.  199,  200. 

Contrad.  —  Consideration.  —  lUegaUty. 

A  promise  by  a  third  person  to  pay  the  sheriff  the  debt  of  his  prisoner  in 
consideration  of  his  being  set  at  large,  is  void  by  23  Hen.  YI.  c.  10. 

Assumpsit     And  declares,  That  whereas  the  plaintiff  had  taken 
the  body  of  one  H.  in  execution  at  the  suit  of  J.  S.  by  virtue  of  a 
warrant  directed  to  him  as  special  bailiff;  the  defendant, 
*  in  consideration  he  would  permit  him  to  go  at  large,  and  [*  200] 
of  two  shillings  to  the  defendant  paid,  &c. ,  promised  to 
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pay  the  plaintiff  all  the  money  in  which  H.  was  condemned. 
Upon  non  assumpsit,  it  was  found  for  the  plaintiff.  It  was  moved, 
in  arrest  of  judgment,  that  the  consideration  is  not  good,  being 
contrary  to  the  statute  of  23  Hen.  VI.  c.  10,  and  that  a  promise 
and  obligation  was  all  one.  And  though  it  be  joined  with  another 
consideration  of  two  shillings,  yet,  being  void  and  against  the 
statute  for  part,  it  is  void  in  all.  Vide  Dire  et  Manningham^s 
Case,  in  Comment,  s.  60. 

Pearoe  and  another  v.  Brooks. 

L.  R.,  1  Ex.  212-221  (8.  c.  35  L.  J.  Ex.  134;  12  Jar.  k.  8.  342;  14  L.  T.  288; 
14  W.  R.  614).  . 

Contract,  —  Illegality,  —  Immoral  Purpose, 

[218]  One  who  makes  a  contract  for  sale  or  hire  with  the  knowledge  that  the 
other  contracting  party  intends  to  apply  the  sabject-matter  of  the  contract 
to  an  immoral  purpose  cannot  recover  upon  the  contract;  it  is  not  necessary 
that  he  should  expect  to  be  paid  out  of  the  proceeds  of  the  immoral  act. 

The  defendant,  a  prostitute,  was  sued  by  the  plaintiffs,  coach-builders,  for  the 
hire  of  a  brougham.  There  was  no  evidence  that  the  plaintiffs  looked  expressly 
to  the  proceeds  of  the  defendant's  prostitution  for  payment;  but  the  jury  found 
that  they  knew  her  to  be  a  prostitute,  and  supplied  the  brougham  with  a  knowl- 
edge that  it  would  be,  as  in  &ct  it  was,  used  by  her  as  part  of  her  display  to 
attract  men :  — 

Hdd,  that  the  plaintifib  could  not  recover. 

Declaration  stating  an  agreement  by  which  the  plaintiffs  agreed 
to  supply  the  defendant  with  a  new  miniature  brougham  on  hire, 
till  the  purchase-money  should  be  paid  by  instalments  in  a  period 
which  was  not  to  exceed  twelve  months ;  the  defendant  to  have 
the  option  to  purchase  as  aforesaid,  and  to  pay  £50  down ;  and  in 
case  the  brougham  should  be  returned  before  a  second  instalment 
was  paid,  a  forfeiture  of  fifteen  guineas  was  to  be  paid 
[♦  214]  *  in  addition  to  the  £50,  and  also  any  damage,  except  fair 
wear.  Averment,  that  the  defendant  returned  the  brougham 
before  a  second  instalment  was  paid,  and  that  it  was  damaged. 
Breach,  non-payment  of  fifteen  guineas,  or  the  amoimt  of  the 
damaga     Money  counts. 

Plea  3,  to  the  first  count,  that  at  the  time  of  making  the  sup- 
posed agreement,  the  defendant  was  to  the  knowledge  of  the  plain- 
tiffs, a  prostitute,  and  that  the  supposed  agreement  was  made  for 
the  supply  of  a  brougham  to  be  used  by  her  as  such  prostitute,  and 
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to  assist  her  in  carrying  on  her  said  immoral  vocation,  as  the 
plaintiffs  when  they  made  the  said  agreement  well  knew,  and  in 
the  expectation  by  the  plaintiffs  that  the  defendant  would  pay  the 
plaintiffs  the  moneys  to  be  paid  by  the  said  agreement  out  of  her 
receipts  as  such  prostitute.     Issue. 

The  case  was  tried  before  Bramwell,  R  ,  at  Guildhall,  at  the 
sittings  after  Michaelmas  Term,  1865.  It  then  appeared  that  the 
plaintiffs  were  coach-builders  in  partnership,  and  evidence  was 
given  which  satisfied  the  jury  that  one  of  the  partners  knew  that 
the  defendant  was  a  prostitute ;  but  there  was  no  direct  evidence 
that  either  of  the  plaintiffs  knew  that  the  brougham  was  intended 
to  be  used  for  the  purpose  of  enabling  the  defendant  to  prosecute 
her  trade  of  prostitution;  and  there  was  no  evidence  that  the 
plaintiffs  expected  to  be  paid  out  of  the  wages  of  prostitution. 

The  learned  Judge  ruled  that  the  allegation  in  the  plea  as  to  the 
mode  of  payment  was  immaterial,  and  he  put  to  the  jury  the 
following  questions :  1.  Did  the  defendant  hire  the  brougham  for 
the  purpose  of  her  prostitution  ?  2.  If  she  did,  did  the  plaintiffs 
know  the  purpose  for  which  it  was  hired  ?  The  jury  found  that 
the  carriage  was  used  by  the  defendant  as  part  of  her  display, 
to  attract  men ;  and  that  the  plaintiffs  knew  it  was  supplied  to  be 
used  for  that  purpose.     They  gave  nothing  for  the  alleged  damage. 

On  this  finding,  the  learned  Judge  directed  a  verdict  for  the 
defendant,  and  gave  the  plaintiffs  leave  to  move  to  enter  a  verdict 
for  them  for  the  fifteen  guineas  penalty. 

M.  Chambers,  Q.  C,  in  Hilary  Term,  obtained  a  rule  accord- 
ingly, on  the  ground  that  there  was  no  evidence  that  the  plaintiffs 
knew  the  purpose  for  which  the  brougham  was  to  be  used;  and 
that  if  there  was,  the  allegation  in  the  plea  that  the  plain- 
tiffs expected  *to  be  paid  out  of  the  receipts  of  defendant's  '[•  215] 
prostitution  was  a  material  allegation,  and  had  not  been 
proved.     Bowry  v.  Bennett,  1  Camp.  348 ;  10  R  R  697. 

[Pollock,  C.  B.,  referred  to  Carmun  v.  Bryce,  3  B.  &  Aid. 
179.] 

Digby  Seymour,  Q.  C,  and  Beresford,  showed  cause.  No 
direct  evidence  could  be  given  of  the  plaintiffs'  knowledge  that 
the  defendant  was  about  to  use  the  carriage  for  the  purpose  of 
prostitution ;  but  the  fact  that  a  person  known  to  be  a  prostitute 
hires  an  ornamental  brougham  is  suificient  ground  for  the  finding 
of  the  jury. 
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[Bramwell,  B.  At  the  trial  I  was  at  first  disposed  to  think 
that  there  was  no  evidence  on  this  point,  and  I  put  it  to  the  jury, 
that,  in  some  sense,  everything  which  was  supplied  to  a  prostitute 
is  supplied  to  her  to  enable  her  to  carry  on  her  trade,  as,  for 
instance,  shoes  sold  to  a  street  walker ;  and  that  the  things  sup- 
plied must  be  not  merely  such  as  would  be  necessary  or  useful  for 
ordinary  purposes,  and  might  be  also  applied  to  an  immoral  one ; 
but  that  they  must  be  such  as  would  under  the  circumstances  not 
be  required,  except  with  that  view.  The  jury,  by  the  mode  in 
which  they  answered  the  question,  showed  that  they  appreciated 
the  distinction ;  and  on  reflection  I  think  they  were  entitled  to 
draw  the  inference  which  they  did.  They  were  entitled  to  bring 
their  knowledge  of  the  world  to  bear  upon  the  facts  proved.  The 
inference  that  a  prostitute  (who  swore  that  she  could  not  read 
writing)  required  an  ornamental  brougham  for  the  purposes  of  her 
calling,  was  as  natural  a  one  as  that  a  medical  man  would  want  a 
brougham  for  the  purpose  of  visiting  his  patients ;  and  the  knowl- 
edge of  the  defendant's  condition  being  brought  home  to  the 
plaintiffs,  the  jury  were  entitled  to  ascribe  to  them  also  the 
knowledge  of  her  purpose.] 

Upon  the  second  point,  the  case  of  Bowry  v.  Bennett  falls  short 
of  proving  that  the  plaintiff  must  intend  to  be  paid  out  of  the 
proceeds  of  the  illegal  act  The  report  states  that  the  evidence  of 
the  plaintiffs'  knowledge  of  the  defendant's  way  of  life  was  "  very 
slight ;  "  and  Lord  Ellenborough  appears  to  have  referred  to 
the  intention  as  to  payment  not  as  a  legal  test,  but  as  a  matter 
of  evidence  with  reference  to  the  particular  circumstanced 
[*216]  *of  the  case.  The  goods  supplied  there  were  clothes; 
without  other  circumstances  there  would  be  nothing  illegal 
in  selling  clothes  to  a  known  prostitute ;  but  if  it  were  shown  that 
the  seller  intended  to  be  paid  out  of  her  illegal  earnings,  the  other- 
wise innocent  contract  would  be  vitiated.  Neither  is  Lloyd  y. 
Johnson,  1  Boa  &  P.  340 ;  4  R  R.  822,  cited  in  the  note  to  the 
last  case,  an  authority  for  the  plaintiffs,  for  there  part  of  the  con- 
tract would  have  been  innocent,  and  all  that  the  Court  says  is, 
that  it  cannot  "  take  into  consideration  which  of  these  articles  were 
used  by  the  defendant  to  an  improper  purpose,  and  which  were 
not ;  "  they  had  no  materials  for  doing  so.  The  present  case  rather 
resembles  the  case  of  Crisp  v.  Churchill,  cited  in  Lloyd  v.  John- 
son, where  the  plaintiflf  was  not  allowed  to  recover  for  the  use 
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of  lodgings   let  for  the  purpose  of  prostitution.      Appleton  v. 
Campbell,  2  C.  &  P.  347,  is  to  the  same  effect 

M.  Chambers,  Q.  C,  and  J.  0.  Griffits,  in  support  of  the  rule. 
As  to  the  first  point,  the  expressions  of  Buller,  J. ,  in  Zloyd  v. 
Johnson,  1  Bos.  &  P.  at  p.  341,  are  strongly  in  the  plaintiff's 
favour,  especially  his  remarks  on  the  case  of  the  lodgings :  **  I  sup- 
pose the  lodgings  were  hired  for  the  express  purpose  of  enabling 
two  persons  to  meet  there."  But  in  this  case  it  is  impossible 
to  say  that  there  was  any  express  purpose  of  prostitution;  the 
defendant  might  have  used  the  brougham  for  any  purpose  she 
chose,  as  to  take  drives,  to  go  to  the  theatre,  or  to  shop.  Even 
if  there  were  evidence,  the  jury  have  not  found  the  purpose  with 
sufficient  distinctness.  But  secondly,  the  last  allegation  in  the 
plea  is  material,  the  plaintiffs  must  intend  to  be  paid  out  of  the 
proceeds  of  the  immoral  act  The  words  of  Lord  Ellexborough 
in  Bowry  v.  Bennett,  are  very  plain,  the  plaintiff  must  **  expect 
to  be  paid  from  the  profits  of  the  defendant's  prostitution. " 

[Bramwell,  B.  At  the  trial  I  refused  to  leave  this  question 
to  the  jury,  but  it  has  since  occurred  to  me  that  the  matter  was 
doubtful.  The  purpose  of  the  seller  in  selling  is,  that  he  may 
obtain  the  profit,  not  that  the  buyer  shall  put  the  thing  sold  to 
any  particular  use ;  it  is  for  the  buyer  to  determine  how 
he  shall  *use  it  Suppose,  however,  a  person  were  to  buy  [*  217] 
a  pistol,  saying  to  the  seller  that  he  means  with  it  to 
shoot  a  man  and  rob  him,  is  the  act  of  the  seller  illegal,  or  is  it 
further  necessary  that  he  should  stipulate  to  be  paid  out  of  the 
proceeds  of  the  robbery  ?  If  the  looking  to  the  proceeds  is  neces- 
sary to  make  the  transaction  illegal,  is  it  not  also  necessary  that 
it  should  be  part  of  the  contract  that  he  shall  be  so  paid  ?] 

Suppose  a  cab  to  be  called  by  a  prostitute,  and  the  driver 
directed  to  take  her  to  some  known  place  of  ill-fame,  could  it  be 
said  that  he  could  not  claim  payment? 

[Bramwell,  B.  If  he  could,  this  absurdity  would  follow,  that 
if  a  man  and  a  prostitute  engaged  a  cab  for  that  purpose,  and  if, 
to  meet  your  argument,  the  driver  reckoned  on  payment,  as  to 
the  woman,  out  of  the  proceeds  of  her  prostitution,  the  woman 
would  not  be  liable,  but  the  man  would,  although  they  engaged 
in  the  same  transaction  and  for  the  same  purpose.] 

If  the  contract  is  void  for  this  reason,  the  plaintiffs  were  entitled 
to  resume  possession,  and  to  bring  trover  for  the  carriage ;  a  test. 
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therefore,  of  the  question  will  be,  whether  in  such  an  action,  if 
the  jury  found  the  same  verdict  as  they  have  found  here,  on  the 
same  evidence,  the  plaintiffs  would  be  entitled  to  recover. 

[Martin,  B.  I  think  they  would ;  and  that  if  the  carriage  had 
not  been  returned  in  this  case,  the  plaintiflfs  would,  on  our  dis- 
charging this  rule,  be  entitled  to  determine  the  contract  on  the 
ground  of  want  of  reciprocity,  and  to  claim  the  return  of  the 
article.] 

Pollock,  C.  R  We  are  all  of  opinion  that  this  rule  must  be 
discharged.  I  do  not  think  it  is  necessary  to  enter  into  the  sub- 
ject at  large  after  what  has  fallen  from  the  bench  in  the  course  of 
the  aigument,  further  than  to  say,  that  since  the  case  of  Cannan 
v.  Bryce,  cited  by  Lord  Abinger  in  delivering  the  judgment  of 
this  Court  in  the  case  of  M^Kinndl  v.  Robinson,  3  M.  &  W.  at 
p.  441,  and  followed  by  the  case  in  which  it  was  so  cited,  I  have 
always  considered  it  as  settled  law,  that  any  person  who  con- 
tributes to  the  performance  of  an  illegal  act  by  supplying  a  thing 
with  the  knowledge  that  it  is  going  to  be  used  for  that  purpose, 
cannot  recover  the  price  of  the  thing  so  supplied.  If,  to 
[*218]  create  that  incapacity,  it  was  ever  *  considered  necessary 
that  the  price  should  be  bargained  or  expected  to  be  paid 
out  of  the  fruits  of  the  illegal  act  (which  I  do  not  stop  to  examine), 
that  proposition  has  been  overruled  by  the  cases  I  have  referred  to, 
and  has  now  ceased  to  be  law.  Nor  can  any  distinction  be  made 
between  an  illegal  and  an  immoral  purpose;  the  rule  which  is 
applicable  to  the  matter  is,  Ex  turpi  causd  non  oritur  actio,  and 
whether  it  is  an  immoral  or  an  illegal  purpose  in  which  the  plain- 
tiff has  participated,  it  comes  equally  within  the  terms  of  that 
maxim,  and  the  effect  is  the  same ;  no  cause  of  action  can  arise 
out  of  either  the  one  or  the  other.  The  rule  of  law  was  well  set- 
tled in  Cannan  v.  Bryce ;  that  was  a  case  which,  at  the  time  it  was 
decided,  I,  in  common  with  many  other  lawyers  in  Westminster 
Hall,  was  at  firs^t  disposed  to  regard  with  surprise.  But  the 
.  leomed  Judge  (then  Sir  Charles  Abbott)  who  decided  it,  though 
not  distinguished  as  an  advocate,  nor  at  fiist  eminent  as  a  Judge, 
was  one  than  whom  few  have  adorned  the  bench  with  clearer 
views,  or  more  accurate  minds,  or  have  produced  more  beneficial 
le&iilts  in  the  law.  The  judgment  in  that  case  was,  I  believe, 
emphatically  ^/>  judgment;  it  was  assented  to  by  all  the  mem- 
iiei^a  of  the  Court  of  King's  Bench,  and  is  now  the  law  of  the  land 
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If,  therefore,  this  article  was  furnished  to  the  defendant  for  the 
purpose  of  enabling  her  to  make  a  display  favourable  to  her  immoral 
purposes,  the  plaintiffs  can  derive  no  cause  ot  action  from  the  bar- 
gain. I  cannot  go  with  Mr.  Chambers  in  thinking  that  every- 
thing must  be  found  by  a  jury  in  such  a  case  with  that  accuracy 
from  which  ordinary  decency  would  recoil.  For  criminal  law  it 
is  sometimes  necessary  that  details  of  a  revolting  character  should 
be  found  distinctly  and  minutely,  but  for  civil  purposes  this  is 
not  necessary.  If  evidence  is  given  which  is  sufficient  to  satisfy 
the  jury  of  the  fcu^t  of  the  immoral  purpose,  and  of  the  plaintiffs' 
knowledge  of  it,  and  that  the  article  was  required  and  furnished 
to  facilitate  that  object,  it  is  sufficient,  although  the  facts  are 
not  expressed  with  such  plainness  as  would  offend  the  sense  of 
decency.  I  agree  with  my  Brother  Bramwell  that  the  verdict 
was  right,  and  that  the  rule  must  be  discharged. 

Martin,  B.  I  am  of  the  same  opinion.  The  real  question  is, 
whethet*  sufficient  has  been  found  by  the  jury  to  make  a 
legal  *  defence  to  the  action  under  the  third  plea.  The  [*219] 
plea  states  first  the  fact  that  the  defendant  was  to  the 
plaintiffs'  knowledge  a  prostitute;  second,  that  the  brougham  was 
furnished  to  enable  her  to  exercise  her  immoral  calling;  third, 
that  the  plaintiffs  expected  to  be  paid  out  of  the  earnings  of  her 
prostitution.  In  my  opinion  the  plea  is  good  if  the  third  aver- 
ment be  struck  out ;  and  if,  therefore,  there  is  evidence  that  the 
brougham  was,  to  the  knowledge  of  the  plaintiffs,  hired  tor  the 
purpose  of  such  display  as  would  assist  the  defendant  in  her 
immoral  occupation,  the  substance  of  the  plea  is  proved,  and  the 
contract  was  illegal.  When  the  rule  was  moved  I  did  not  clearly 
apprehend  that  the  evidence  went  to  that  point ;  had  I  done  so,  T 
should  not  have  concurred  in  granting  it  It  is  now  plain  that 
enough  was  proved  to  support  the  verdict 

As  to  the  case  of  Cannan  v.  Bryce,  I  have  a  strong  impression 
that  it  has  been  questioned  to  this  extent,  that  if  money  is  lent, 
the  lender  merely  handing  it  over  into  the  absolute  control  of  the 
borrower,  although  he  may  have  reason  to  suppose  that  it  will  be 
employed  illegally,  he  will  not  be  disentitled  from  recovering. 
But^  no  doubt,  if  it  were  part  of  the  contract  that  the  money  should 
be  so  applied,  the  contract  would  be  illegal. 

PiGOTT,  B.  I  am  of  the  same  opinion.  I  concurred  in  granting 
the  rule,  not  on  any  doubt  as  to  the  law,  but  because  it  did  not 
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seem  clear  whether  the  evidence  would  support  the  material  alle- 
gations in  the  plea.  Upon  this  point,  I  think  that  the  jury  were 
entitled  to  call  in  aid  their  knowledge  of  the  usages  of  the  day 
to  interpret  the  facts  proved  before  them.  If  a  woman,  who  is 
known  to  be  a  prostitute,  wants  an  ornamental  brougham,  there 
can  be  very  little  doubt  for  what  purpose  she  requires  it  Then 
the  principle  of  law  expressed  in  the  maxim  which  my  Lord  has 
cited  governs  the  case.  It  cannot  be  necessary  that  the  plaintiffs 
should  look  to  the  proceeds  of  the  immoral  act  for  payment;  the 
law  would  indeed  be  blind  if  it  supported  a  contract  where  the 
parties  were  silent  as  to  the  mode  of  payment,  and  refused  to 
support  a  similar  contract  in  the  rare  case  where  the  parties  were 
imprudent  enough  to  express  it  The  plaintiffs  knew  the  woman's 
mode  of  life,  and  where  the  means  of  payment  would  come 
[*  220]  from,  *  and  to  require  the  proposed  addition  to  the  rule 
would  be  to  make  it  futile.  As  to  the  expressions  of  Lord 
Ellenborough  which  have  been  relied  on,  I  think  they  wdre  only 
meant  to  give  an  illustration  of  what  would  be  evidence  of  the 
plaintiffs'  participation  in  the  immoral  act,  and  that  we  are  not 
overruling  anything  that  he  has  laid  down- 

Beamwell,  B.  I  am  of  the  same  opinion.  There  is  no  doubt 
that  the  woman  was  a  prostitute ;  no  doubt  to  my  mind  that  the 
plaintiffs  knew  it ;  there  was  cogent  evidence  of  the  fact,  and  the 
jury  have  so  found.  The  only  fact  really  in  dispute  is  for  what 
purpose  was  the  brougham  hired,  and  if  for  an  immoral  purpose, 
did  the  plaintiffs  know  it  ?  At  the  trial  I  doubted  whether  there 
was  evidence  of  this,  but,  for  the  reasons  I  have  already  stated,  I 
think  the  jury  were  entitled  to  infer,  as  they  did,  that  it  was 
hired  for  the  purpose  of  display,  that  is,  for  the  purpose  of  enab- 
ling the  defendant  to  pursue  her  calling,  and  that  the  plaintiffs 
knew  it 

That  being  made  out,  my  difficulty  was,  whether,  though  the 
defendant  hired  the  brougham  for  that  purpose,  it  could  be  said 
that  the  plaintiffs  let  it  for  the  same  purpose.  In  one  sense,  it 
was  not  for  the  same  purpose.  If  a  man  were  to  ask  for  duelling 
pistols,  and  to  say :  "  I  think  I  shall  fight  a  duel  to-morrow, " 
might  not  the  seller  answer :  "  I  do  not  want  to  know  your  pur- 
pose ;  I  have  nothing  to  do  with  it;  that  is  your  business :  mine  is 
to  sell  the  pistols,  and  I  look  only  to  the  profit  of  trade. "  No 
doubt  the  act  would  be  immoral,  but  I  have  felt  a  doubt  whether  it 
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would  be  illegal ;  and  I  should  still  feel  it,  but  that  the  authority 
of  Cannan  v.  Bryce,  3  B.&  Aid.  179,  M'Kinnell  v.  BoMnson,  3  M.& 
W.  434,  concludes  the  matter.  In  the  latter  case  the  plea  does  not 
say  that  the  money  was  lent  on  the  terms  that  the  borrower  should 
game  with  it ;  but  only  that  it  was  borrowed  by  the  defendant,  and 
lent  by  the  plaintiff  "  for  the  purpose  of  the  defendant's  illegally 
playing  and  gaming  therewith."  The  case  was  argued  by  Mr. 
Justice  Crompton  against  the  plea,  and  by  Mr.  Justice  Wightman 
in  support  of  it,  and  the  considered  judgment  of  the  Court  was 
delivered  by  Lord  Abinger,  who  says  (3  M.  &  W.  p.  441) :  "  As  the 
plea  states  that  the  money  for  which  the  action  is  brought  was  lent 
for  the  purpose  of  illegally  playing  and  gaming  therewith, 
at  the  *  illegal  game  of  'Hazard,*  this  money  cannot  be  [*221] 
recovered  back,  on  the  principle,  not  for  the  first  time  laid 
down,  but  fully  settled  in  the  case  of  Cannan  v.  Bryce.  This 
principle  is  that  the  repayment  of  money,  lent  for  the  express  pur- 
pose of  accomplishing  an  illegal  object,  cannot  be  enforced. "  This 
Court,  then,  following  Cannan  v.  Bryce,  decided  that  it  need  not 
be  part  of  the  bargain  that  the  subject  of  the  contract  should  be 
used  unlawfully,  but  that  it  is  enough  if  it  is  handed  over  for  the 
purpose  that  the  borrower  shall  so  apply  it  We  are,  then,  con- 
cluded by  authority  on  the  point ;  and,  as  I  have  no  doubt  that  the 
finding  of  the  jury  was  right,  the  rule  must  be  discharged. 

With  respect,  however,  to  the  allegation  in  the  plea,  which,  as 
I  have  said,  need  not  be  proved,  and  which  I  refused  to  leave  to 
the  jury,  I  desire  that  it  may  not  be  supposed  we  are  overruling 
anything  that  Lord  Ellenborough  has  said.  It  is  manifest  that 
he  could  not  have  meant  to  lay  down  as  a  rule  of  law  that  there 
would  be  no  illegality  in  a  contract  unless  payment  were  to  be 
made  out  of  the  proceeds  of  the  illegal  act,  and  that  his  observa- 
tion was  made  with  a  different  view.  In  the  case  of  the  hiring  of 
a  cab,  which  was  mentioned  in  the  argument,  it  would  be  absurd 
to  suppose  that,  when  both  parties  were  doing  the  same  thing, 
with  the  same  object  and  purpose,  it  would  be  a  lawful  act  in  the 
one,  and  unlawful  in  the  other. 

Pollock,  C.  B.  I  wish  to  add  that  I  entirely  agree  with  what 
has  fallen  from  my  Brother  Martin,  as  to  the  case  of  Cannan  v. 
Bryce.  If  a  person  lends  money,  but  with  a  doubt  in  his  mind 
whether  it  is  to  be  actually  applied  to  an  illegal  purpose,  it  will 
be  a  question  for  the  jury  whether  he  meant  it  to  be  so  applied ; 
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but  if  it  were  advanced  in  such  a  way  that  it  could  not  possibly 
be  a  bribe  to  an  illegal  purpose,  and  afterwards  it  was  turned  to 
that  use,  neither  Cannan  v.  Bryce,  nor  any  other  case,  decides 
that  his  act  would  be  illegal.  The  case  cited  rests  on  the  fact 
that  the  money  was  borrowed  with  the  veiy  object  of  satisfying 
an  illegal  purpose.  Rule  discharged, 

ENGLISH  NOTES. 

The  converse  of  the  rule  in  Featherstone  v.  Hutchinsofiy  that  if  any 
part  of  the  promise  given  for  a  consideration  is  unlawful,  the  whole 
promise  is  illegal  and  void,  does  not  hold  true.  The  rule  is  "Where 
you  cannot  sever  the  illegal  from  the  legal  part  of  a  covenant,  the  con- 
tract is  altogether  void;  but  where  you  can  sever  them,  you  may  reject 
the  bad  part  and  retain  the  good."  Per  Willes,  J.,  in  Pickering  v. 
IlfracoTnbeEaUwaij  Co.  (1868),  L.  K,  3  C.  P.  at  p.  250,  37  L.  J.  C.  P. 
118,  at  p.  123,  16  L.  T.  650,  16  W.  R.  458;  Pigotfs  Case  (1615),  11 
Co.  Eep.  27  b;  Bank  of  Australasia  v.  Breillat  (1847),  6  Moore  P.  C. 
152,  201;  Odessa  Tramway  Co,  v.  Mendel  (1878),  8  Ch.  D.  235,  47  L. 
J.  Ch.  505,  38  L.  T.  731,  26  W.  R.  887;  Baines  v.  Geary  (1887),  35 
Ch.  D.  154,  56  L.  J.  Ch.  935,  56  L.  T.  567,  36  W.  R.  98. 

The  second  question  left  to  the  jury  in  the  principal  case  of  Pearee 
V.  BrookSy  whether  the  plaintiff  knew  of  the  immoral  or  illegal  object, 
is  material  in  determining  whether  the  contract  is  void  or  voidable.  If 
both  parties  are  aware  of  the  illegality,  it  is  void.  Gorslight  and  Coke 
Co,  V.  Ttimer  (1839),  6  Bing.  N.  C.  324,  8  Scott,  609  (a  demise  of  a 
building  contrary  to  the  Building  Act);  Smith  v.  White  (1866),  L.  R., 
1  Eq.  626,  35  L.  J.  Ch.  454,  14  L.  T.  350,  14  W.  R.  510  (assignment 
of  a  lease  with  a  knowledge  of  its  beiug  used  for  immoral  purposes) ; 
Pearee  v.  Brookes  (supra).  If  the  illegal  intention  is  not  known  to 
the  other  party,  the  contract  is  voidable  at  his  option.  Cowan  v.  Mil- 
bourn  (1867),  L.  R.,  2  Ex.  230,  36  L.  J.  Ex.  124,  16  L.  T.  290,  15 
W.  R.  750.  There  A.  contracted  to  let  his  premises  to  B.  for  the  pur- 
poses of  a  meeting;  and  on  learning  that  the  meeting  was  to  be  of  a 
blasphemous  kind,  he  refused  possession  to  B.  Held  he  was  justified. 
So  an  insurance  of  a  ship  or  goods,  when  the  voyage  insured  against 
is  unlawful  to  the  knowledge  of  the  owner.  Wilson  v.  Rankin  (1865), 
L.  R.,  1  Q.  B.  162,  35  L.  J.  Q.  B.  203,  13  L.  T.  564,  14  W.  R.  198. 

Where  a  contract  which  in  itself  might  have  been  lawfully  performed 
is  impeached  on  the  ground  of  unlawful  purpose,  the  fact  is  material 
whether  the  parties  knew  the  law,  the  infringement  of  which  is  in 
question.  For  instance,  in  Waugh  v.  Morris  (1873),  L.  R.,  8  Q.  B. 
'*'^2,  42  L.  J.  Q.  B.  57,  28  L.  T.  266,  21  W.  R.  438,  a  ship  was  char- 
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tered  to  take  a  cargo  of  hay  from  Trouville  to  London,  and  the  cargo 
was  to  be  brought  and  taken  from  the  ship  alongside.  Before  the  date' 
of  the  charter-party,  landing  of  hay  from  France  was  prohibited  by  an 
Order  in  Council;  but  the  master  of  the  ship  did  not  know  of  it  until 
he  arrived  in  the  Thames.  The  charterer,  after  considerable  delay,  took 
the  hay  from  the  ship  alongside  and  exported  it.  When  sued  for  de- 
murrage, he  pleaded  that  the  contract  as  originally  intended  to  be  per- 
formed by  the  parties  was  illegal.  The  Court  overruled  the  plea,  and 
said:  ''We  quite  agree  that  where  a  contract  is  to  do  a  thing  which 
cannot  be  performed  without  the  violation  of  the  law,  it  is  void,  whether 
the  parties  know  the  law  or  not.  But  we  think,  that  in  order  to  avoid 
a  contract  which  can  be  legally  performed,  on  the  groiind  that  there  was 
an  intention  to  perform  it  in  an  illegal  manner,  it  is  necessary  to  show 
tliat  there  was  the  wicked  intention  to  break  the  law;  and  if  this  be  so, 
the  knowledge  of  what  the  law  is  becomes  of  great  importance." 

In  Fisher  v.  Bridges  (1854),  3  El.  &  Bl.  642,  23  L.  J.  Q.  B.  276,  the 
plaintiff  assigned  a  leasehold  property  to  the  defendant  for  the  purpose^ 
of  selling  it  by  lottery,  and  the  defendant  covenanted  to  pay  the  pur- 
chase-money. The  action  was  on  this  covenant.  The  Exchequer 
Chamber,  reversing  the  decision  of  the  Queen's  Bench,  held  ''that  the 
covenant  was  given  for  payment  of  the  purchase-money.  It  springs 
from  and  is  a  creature  of  the  illegal  agreement;  and  as  the  law  could 
not  enforce  the  original  contract,  so  neither  will  it  allow  the  parties  to 
enforce  a  security  for  the  purchase-money,  which  by  the  original  bar- 
gain was  tainted  with  illegality."  The  principle  laid  down  in  the  latter 
part  of  the  passage  cited  has  been  repeatedly  acted  upon,  and  securities 
given  for  an  illegal  contract  have  been  held  to  be  void.  Graeme  v* 
Wrouffhton  (1855),  27  L.  J.  Ex.  265  (agreement  to  resign  a  public 
employment  for  a  pecuniary  consideration) ;  Geere  v.  Mare  (1863),  2 
H.  &  C.  339,  33  L.  J.  Ex.  50  (policy  of  assurance  assigned  as  security 
for  a  bill  of  exchange  given  by  way  of  fraudulient  preference  to  a  cred- 
itor); Clay  V.  Bui/  (1864),  17  C.  B.  (N.  S.)  188  (promissory  notes  given 
for  similar  purpose).  The  cases  {Holman  v.  Johnson,  <t'c.),  as  to  con- 
tracts made  abroad  for  the  purpose  of  smuggling  ^oods  into  this  country, 
have  been  dealt  with  under  Ko.  11  of  "  Conflict  of  Laws,"  5  R.  C.  p.  864 

AMERICAN  NOTES. 

Mr.  Lawson  cites  Pearce  v.  Brooks  (Contracts,  §  345),  but  says  the  Ameri- 
can doctrine  is  in  conflict  with  it,  "  and  agrees  substantially  with  the  remarks 
of  Bramwell,  B.,  in  that  case,"  and  he  concludes :  "Though  there  is  some 
conflict  in  the  decisions,  the  weight  of  authority  in  the  United  States  sustains 
the  distinction,  and  lays  it  down  that  the  mere  knowledge  of  a  vendor  of  prop- 
erty that  the  vendee  intends  to  make  an  illegal  use  of  it  is  no  defence  to  an 
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action  for  the  price."  The  present  writer  (Browne  on  Sales,  p.  114)  says : 
'*  A  sale  of  property  with  knowledge  and  intention  that  it  is  to  be  used 
for  an  immoral  or  illegal  purpose  is  void.  As,  for  example,  to  the  public 
enemy  for  war  purposes,  Hanauer  v.  Doane^  12  Wallace  (U.  S.  Sup.  Ct.), 
342;  CletnenU  v.  Yturria,  81  New  York,  285;  or  for  furnishing  a  house 
of  prostitution,  Hubbard  y.  Moore^  24  Louisiana  Annual,  591 ;  13  Am.  Rep. 
128 ;  Michael  v.  Bacon^  49  Missouri,  474 ;  8  Am.  Rep.  138 ;  or  a  sale  of 
intoxicating  liquors.  Green  v.  Collins,  8  Clifford  (U.  S.  Cir.  Ct ),  494 ;  or  a 
gambling  implement,  Rose  v.  Mitchell,  6  Colorado,  102;  45  Am.  Rep.  620. 
But  to  render  the  sale  void,  the  knowledge  must  combine  with  an  intention 
to  promote  the  illegal  purpose.  The  mere  knowledge  of  the  purpose  is  not 
sufficient.  Cases  above ;  Tracy  v.  Talmage,  14  New  York,  162 ;  67  Am.  Dec. 
132,  and  note  153.  *  The  participation  of  the  vendor  must  be  active  to  some 
extent ;  he  must  do  something,  though  indirectly,  in  furtherance  of  the  vendee's 
design  to  violate  our  law.'  Gaylord  v.  Sowagen,  32  Vermont,  110;  76  Am.  Dec. 
154.  So  it  is  no  defence  to  an  action  for  the  price  of  a  billiard  table  that  it 
may  be  used  in  gambling,  unless  it  was  sold  under  a  contract  that  it  was  to 
be  so  used.  Brunstoick  v.  Valleau,  50  Iowa,  120 ;  82  Am.  Rep.  119,  and  note, 
122.  And  so  it  is  no  defence  to  a  note  given  for  the  price  of  a  horse  that  it 
was  bought  for  use  in,  and  was  actually  used  against  the  government  in, 
the  Confederate  Civil  War.  Wallace  v.  Lark,  12  South  Carolina,  576;  32  Am. 
Rep.  516 ;  Tedder  v.  Odom,  2  Heiskell  (Tennessee),  68 ;  5  Am.  Rep.  25 ;  Hedges 
v.  Wallace,  2  Bush  (Kentucky),  442 ;  92  Am.  Dec.  497 ;  to  the  same  effect 
Sprague  v.  Rooney,  82  Missouri,  493 ;  52  Am.  Rep.  383.  Contra :  Tatum  v. 
Kelley,  25  Arkansas,  209  ;  94  Am.  Dec.  717  (sale  of  guns  with  knowledge  that 
they  were  to  be  used  against  the  government).  And  so  where  beer  is  sold  to 
the  keeper  of  a  house  of  prostitution  with  knowledge  that  it  was  to  be  resold 
in  the  brothel,  Anheuser-Busch  B.  Ass'n  v.  Mason,  44  Minnesota,  318;  20  Am. 
St.  Rep.  580;  9  Lawyers'  Rep.  Annotated,  506,  in  the  absence  of  proof  that 
the  seller  intended  it  to  be  so  used,  and  did  something  actively  to  promote  it. 
This  distinction  is  thoroughly  settled  by  judicial  authority  from  Lord  Mans- 
field down  to  the  present  day ;  but  it  seems  a  distinction  without  a  differ- 
ence.  There  could  apparently  be  no  stronger  proof  of  intention  that  an  article 
should  be  used  for^an  immoral  or  illegal  purpose  than  the  sale  of  it  with  full 
knowledge  that  the  buyer  intended  to  use  it  for  that  pui-pose.  Especially  is 
this  true  where  the  article  could  hardly  be  used  for  any  other  purpose,  as  in 
the  case  of  the  sale  of  intoxicating  liquors  to  be  sold  in  violation  of  statute. 
We  fully  agree  with  Mr.  Bennett  (notes,  Benj.  Sales,  6th  Am.  ed.  505),  that 
the  distinction  is  'very  subtle,'  *not  very  satisfactorily  established,  nor  always 
observed.'  If  the  article  sold  may  be  used  innocently,  as  well  as  in  violation 
of  statute,  the  sale  is  valid,  unless  the  sale  is  for  the  purpose  and  with  the  in- 
tention of  promoting  the  unlawful  use,  —  as  in  the  case  of  a  billiard  table,  or 
of  liquors  sold  at  one  place  where  the  sale  is  lawful  to  be  resold  where  it  is 
unlawful.  Cases  above,  and  Hill  v.  Spear,  50  New  Hampshire,  253 ;  9  Am. 
Rep.  205.  But  the  contract  is  void  where  the  seller  actively  participates  in 
effecting  the  illegal  design,  —  as  for  example,  where  he  lawfully  sells  intoxi- 
cating liquors  in  one  State  knowing  that  they  are  to  be  unlawfully  sold  in 
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anotlier  State,  and  forwards  them  in  concealed  packages  to  a  fictitious  assignee, 
and  furnishes  false  invoices  to  aid  the  buyer  in  committing  perjury ;  or  sells 
American  sardines  labelled  as  French.  Kohn  v.  Milchery  43  Federal  Reporter, 
641 ;  10  Lawyers'  Rep.  Annotated,  439 ;  Skiff  y.  Johnson,  57  New  Hampshire, 
475;  Hull  v.  Ruggles,  56  New  York,  424;  Materne  v.  Uorwitz,  101  New  York, 
469.  And  it  has  been  held  that  where  a  sale  was  made  *  with  a  view  *  to  an  un- 
lawful resale,  or  *  with  intent '  to  that  end,  or  <  in  a  manner  to  aid  it,'  or  so 
inseparably  connected  with  it  as  necessarily  to  aid  it,  the  sale  is  void.  Web- 
ster V.  Munger,  8  Gray,  584;  Davis  v.  Bronson,  6  Iowa,  410;  Foster  v.  Thurston, 
11  Gushing  (Mass.),  322 ;  Tatum  v.  Kelley,  supra.  So  in  Graves  v.  Johnson, 
156  Massachusetts,  211 ;  32  Am.  St.  Rep.  446,  the  case  of  a  sale  of  intoxi- 
cating liquors  in  Massachusetts  to  be  resold  in  Maine,  it  was  held,  that  as  the 
'  seller  expected  and  desired  the  buyer  to  sell  unlawfully  in  Maine,  and  in- 
tended to  facilitate  his  doing  so,'  and  *  was  known  by  the  buyer  to  have  that 
intention,'  the  sale  was  void.  A  valuable  opinion  by  Holmes,  J.,  and  a  valu- 
able note,  32  Am.  St.  Rep.  450." 

Mr  Lawson  adds  some  illustrations,  —  as  where  goods  were  sold  to  a  pros- 
titute with  knowledge  that  they  were  to  be  used  by  her  in  her  occupation, 
Hubbard  v.  Moore,  24  Louisiana  Annual,  591 ;  13  Am.  Rep.  128 ;  or  where  a 
house  was  sold  with  knowledge  that  the  buyer  intended  to  use  it  with  his 
mistress,  A  m^fdd  v.  Taie,  7  Iredell  Law  (Nor.  Car.),  258 ;  or  where  money 
was  lent  with  knowledge  that  it  was  to  be  used  in  gambling.  Waugh  v.  Beck, 
114  Pennsylvania  State,  422 ;  60  Am.  Rep.  354. 

Mr.  Lawson  also  points  out  an  exception,  *'  where  the  contemplated  illegal 
act  is  of  a  highly  heinous  nature,"  —  as  the  selling  of  poison  with  knowledge 
of  its  intended  felonious  use,  and  the  selling  of  arms  to  enemies  of  the  gov- 
ernment. Hanauer  v.  Doane,  12  Wallace  (U.  S.  Sup.  Ct.),  342,  where  the 
Court  said :  "  It  is  certainly  contrary  to  public  policy  to  give  the  aid  of  the 
Court  to  a  vendor  who  knew  that  his  goods  were  purchased,  or  to  a  lender 
who  knew  that  his  money  was  borrowed,  for  the  purpose  of  being  employed 
in  the  commission  of  a  criminal  act,  injurious  to  society  or  to  any  of  its 
members."  Followed,  Carlisle y.  United  States,  16  Wallace  (U.  S.  Supr.  Ct.),  147. 

A  sale  of  several  articles  at  one  time  for  an  entire  price  is  wholly  void  if 
any  of  the  articles  are  forbidden.  Holt  v.  0*Brien,  15  Gray  (Mass.),  311. 
Otherwise,  if  separate  prices  are  agreed  on.  Cobum  v.  Odelt,  30  New  Hamp- 
shire, 557 ;  Foreman  v.  Ahl,  55  Pennsylvania  State,  825.  So,  although  a  note 
given  for  such  entire  price  would  be  void,  Deering  v.  Chapman,  22  Maine,  488; 
Widoe  V.  Webb,  20  Ohio  State,  431 ;  5  Am.  Rep.  664  (see  however  Hynds  v. 
Hays,  25  Indiana,  31),  yet  a  recovery  may  still  be  had  for  the  legal  items  of 
the  account,  where  separate  prices  were  stated,  although  a  note  had  been 
given  for  the  whole.  Cobum  v.  Odell,  Foreman  v.  Ahl,  supra.  See  also  Filson 
V.  Himes,  5  Pennsylvania  State,  452 ;  47  Am.  Dec.  422 ;  Bishop  v.  Palmer,  146 
Massachusetts,  469 ;  4  Am.  St.  Rep.  339 ;  Santa  Clara,  ^-c.  Co.  v.  Hayes,  76 
California,  387 ;  9  Am.  St.  Rep.  211 ;  McNamara  v.  Gargett,  68  Michigan,  454 ; 
13  Am.  St.  Rep.  355;  Handy  v.  St.  Paul,  ^c.  Ra.,  41  Minnesota,  188;  16  Am. 
St.  Rep.  695,  —  all  holding  that  if  any  part  of  the  entire  consideration  is 
illegal,  the  whole  contract  is  void. 
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No.  33.  — BLACHFORD  v.  PRESTON. 
(1799.) 

RULE. 

An  agreement  tending  to  interfere  with  the  selection  by 
merit  of  the  person  best  qualified  to  fill  an  office  in  a  public 
service,  is  illegal  and  void  as  contrary  to  public  policy. 

D.  Blaohford  and  another,  Execntors  of  0.  Blachford,  v.  Preston. 

8  T.  R.  89-95  (s.  c.  4  R.  R.  .598). 

ContrcuA,  —  lUegality,  —  Public  Service, 

[89]      A  sale  (by  the  owner)  of  the  command  of  a  ship  employed  in  the  East 
India  Company's  service,  without  the  knowledge  of  the  company,  is 
illegal;  and  the  contract  of  sale  cannot  be  the  foundation  of  an  action. 

This  was  an  action  of  assumpsit,  on  an  agreement  entered  into 
between  the  testator  and  the  defendant  on  the  1st  of  July,  1786, 
in  which,  in  consideration  that  the  testator  had  paid  to  the  defend- 
ant £5000  for  the  command  of  a  ship  called  the  Foulis,  in  the 
East  India  Company's  service,  the  defendant  promised  to  pay  to 
the  testator  in  his  lifetime,  or  to  his  executors  after  his  decease, 
the  sum  of  £5000  "  upon  the  appointment  of  another  person  to 
succeed  him  (the  testator)  in  the  command  of  the  said  ship,  or  of 
any  other  ship  that  should  be  thereafter  built  on  the  same  bottom, 
in  lieu  and  stead  of  the  testator. "  The  declaration,  after  setting 
forth  the  agreement,  stated  that  the  testator  died  on  the  8th  of 
March,  1792,  and  that  afterwards,  on  the  8ih  of  July,  1795, 
another  ship  was  built  on  the  bottom  of  the  Foulis,  called  the 
Cirencester,  to  which  M.  Lindsay  was  appointed  as  the  commander, 

in  lieu  and  stead  of  the  testator ;  but  that  the  defendant  on 
[*  90]  such  *  appointment  refused  to  pay  the  sum  of  £5000  to  the 

plaintiffs,  the  executors.  The  second  count  stated  the  agree- 
ment thus :  That  the  defendant  promised  that  the  testator  in  his 
lifetime,  or  his  executors  after  his  death,  should  receive  £5000 
from  the  person  appointed  to  succeed  him  in  the  command  of  the 
Foulis,  or  of  any  other  ship  that  should  thereafter  be  built  on  the 
same  bottom,  in  lieu  of  the  testator.  The  third  count  alleged  that 
the  agreement  was,  "  that  the  defendant  should  pay  such  sum  and 
sums  of  money  and  securities  for  money  not  exceeding  £5000  as 


R.  C.  VOL.  VI.]  SECT.  V.  —  ILLEGALITY   AND  DURESS.  339 

No.  38.  —  Blachford  ▼.  Fret  ton,  8  T.  X.  90,  91. 

he  (the  defendant)  should  receive  from  the  person  appointed  to 
succeed  the  testator  in  the  command  of  the  Foulis,  or  any  other 
ship, "  &c.  &c  ;  averring  that  M.  Lindsay  was  appointed,  &c.  from 
whom  the  defendant  received  £2500  in  money  and  a  bond  for  the 
payment  of  another  sum  of  £2500,  which  he  (the  defendant)  had 
refused  to  pay  and  deliver  to  the  plaintiffs,  &c. 

At  the  trial  before  Lord  Kenyon  at  the  sittings  in  London,  the 
case  appeared  to  be  this:  In  the  year  1783,  the  testator  was 
appointed  to  the  command  of  the  Foulis  East  Indiaman,  on  the 
recommendation  of  the  defendant,  the  husband  or  managing  owner ; 
for  which  he  paid  the  defendant  £5000.  On  his  appointment  he 
and  the  defendant  entered  into  a  charter-party  with  the  East  India 
Company,  in  which  it  was  agreed  that  "  neither  he  nor  the  defend- 
ant should  sell,  or  permit  or  suffer  any  other  person  to  sell  to  the 
master,  or  any  other  officer  of  the  ship,  his  or  their  place  or  office, 
or  take  any  promise  or  reward  for  or  in  respect  of  any  place  or 
office  in  or  belonging  to  the  ship,"  &c.  In  1791  the  FoiUiswas 
lost  at  sea,  with  the  captain  on  board,  in  her  passage  from  Madras 
to  Bencoolen.  In  1794  the  defendant  obtained  leave  from  the 
East  India  Company  to  build  another  ship,  (the  Cirencester)  in 
lieu  and  on  the  bottom  of  the  Foulis,  and  appointed  Captain 
Lindsay  to  the  command,  in  consideration  of  £2500  paid  in 
money,  and  of  a  bond  for  £2500  more,  which  he  (the  defendant) 
afterwards  paid  to  the  widow  and  children  of  Captain  Blachford, 
not  to  the  plaintiff's  his  executors.  For  a  long  time  prior  to  the 
testator's  appointment  to  the  Foulis,  it  had  become  usual  for  the 
captains  of  East  India  ships  to  purchase  their  commands,  though 
it  was  contrary  to  the  by-law3  of  the  Company.  In  February, 
1796,  the  Court  of  Directors  came  to  a  resolution,  which  was  after- 
wards confirmed  by  the  proprietors,  to  abolish  the  practice,  "  long 
known  to  have  been  privately  carried  on,  and  at  last  publicly 
avowed,  of  the  sale  of  commands, "  and  to  make  a  pecuniary 
•compensation  to  those  who  had  paid  for  their  commands.  [*91] 
And  in  consequence  of  this  the  Company  afterwards  allowed 
Captain  Lindsay  £4833,  as  a  compensation  for  what  he  had  paid 
to  the  defendant  Under  the  above  resolution  the  Company  also 
made  allowances  to  the  executors  of  some  late  commanders.  There 
was  no  written  contract  between  the  testator  and  the  defendant, 
but  it  seemed  admitted  that  the  former  had  paid  the  latter  £5000 
under  a  promise  that  it  should  be  returned  when  his  successor  was 
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them ;  but  if  money  may  be  given  to  those  who  appoint,  it  may 
be  a  temptation  to  them  to  appoint  improper  persons.  The  East 
India  Company  is  a  limb  of  the  government  of  the  country ;  and 
on  the  ground  that  this  contract  was  a  fraud  on  the  East  India 
Company,  from  which  much  mischief  to  the  public  may  ensue,  I 
am  of  opinion  that  it  cannot  be  made  the  basis  of  an  action. 

AsHHURST,  J.  It  is  a  clear  rule  of  law  that  no  right  of  action 
can  spring  out  of  an  illegal  contract  This  contract  is  illegal,  as 
being  against  the  principles  of  public  policy,  and  therefore  I  agree 
with  my  Lord  that  the  plaintiffs  cannot  recover  upon  it. 

Grose,  J.  This  is  an  attempt,  by  the  executors  of  Captain 
Blaehf  ord,  to  recover  a  sum  of  money  which  (they  say)  is  due  to 
them,  under  a  contract  entered  into  by  him  in  violation  of  another 
contract  that  he  and  the  defendant  made  with  the  East  India  Com- 
pany. Now  it  has  been  holden,  that  where  pufifers  have  been 
employed  at  an  auction,  it  is  a  fraud  upon  the  buyers ;  and  no  sale 
at  such  an  auction  can  be  enforced  in  a  Court  of  justice.  So  this 
contract  is  a  fraud  on  the  East  India  Company ;  it  was  entered 
into  in  defiance  of  the  salutary  regulations  which  were  made  by 
a  great  commercial  compemy  for  the  benefit  of  the  public  It  was 
also  decided  a  few  years  ago  in  the  Court  of  Common  Pleas  (  Vide 
Garforth  v.  Fearon,  1  H.  Bl.  327 ;  2.  E  R  778),  that  no  action 
could  be  maintained  on  an  illegal  contract,  respecting  the  appoint- 
ment to  an  oflBce  which  is  not  saleable.  And  it  seems  to  me  that 
the  principle  on  which  that  case  was  determined,  also  applies  to 
and  must  govern  the  present  case.  Therefore,  I  am  of  opinion 
that  the  plaintiffs  cannot  recover  on  this  agreement 

Lawrence,  J.  The  case  is  shortly  this:  The  late  Captain 
Blaehf  ord  paid  the  defendant  £5000  to  procure  him  the  appoint- 
ment to  the  command  of  a  ship  in  the  East  India  Company's  ser- 
vice ;  in  consideration  of  which  the  defendant  promised  to  repay 
him,  or  his  representatives,  the  same  sum  when  any  other  person 
should  be  appointed  to  the  command  of  that  ship,  or  of  any  other 
ship  built  upon  her  bottom ;  and  the  title  of  the  present  plaintiffs 
is  founded  on  that  contract  After  this  agreement  was  entered 
into,  the  ship  was  lost,  with  Captain  Blachford  on  board 
[*  94]  her ;  and  Captain  Lindsay  was  appointed  to  the  *  ship  which 
was  built  upon  her  bottom,  for  which  appointment  Lindsay 
paid  the  defendant  a  large  sum  of  money ;  subsequent  to  this  the 
East  India  Company  came  to  a  resolution,   for  the   purpose  of 
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abolishing  the  practice  of  selling  the  commands  of  ships,  and  of 
making  compensation  to  some  of  the  officers  in  their  service  who 
had  paid  for  their  commands;  they  allowed  Captain  Lindsay, 
among  the  rest,  a  certain  sum  of  money;  but  no  compensation 
was  made  to  the  representatives  of  Blachf ord ;  but  this  resolution 
was  not  made  in  approbation  of  the  practice  that  had  prevailed 
before ;  but  feeling  that  they  were  blameable  for  not  having  put 
a  stop  to  it  sooner,  they  came  to  a  resolution  of  abolishing  the 
practice  that  had  obtained  in  defiance  of  the  by-laws  of  the  Com- 
pany. Then  this  action  is  founded  on  the  contract  of  the  defendant 
to  lepay  to  Blachford,  or  his  representatives,  the  sum  of  £5000  on 
the  appointment  of  a  successor  to  Blachford,  and  not  on  the  receipt 
of  money  by  the  defendant  from  Captain  Lindsay ;  for  the  plain- 
tifif's  right  of  action  against  the  defendant  would  have  been  equally 
good  though  he  had  received  nothing  from  Lindsay.  It  is  not  a 
contract  to  pay  such  money  as  the  defendant  should  receive  from 
any  other  captain,  but  to  repay  a  certain  sum,  at  all  events,  on  the 
appointment  of  another;  and  therefore  the  argument  at  the  bar, 
that  this  action  is  bottomed  on  a  contract  that  has  been  executed, 
is  not  well-founded.  Then  the  short  question  here  is.  Whether  or 
not  a  contract,  entered  into  between  two  individuals  in  direct 
violation  of  the  orders  of  the  East  India  Company,  and  against 
public  policy,  can  be  enforced  in  a  Court  of  justice  ?  With  regard 
to  offices  undar  government,  it  has  been  decided  that  they  cannot 
be  sold,  though  they  be  not  such  offices  as  are  mentioned  in  the 
statute  5  and  6  Edw.  VI.  This  point  was  much  considered  in 
Parsons  v.  Thompson,  1  H.  Bl.  322;  2  R  R.  773,  where  an 
officer  in  the  dock-yard  at  Chatham  agreed  to  give  another  officer 
there  a  certain  share  of  the  profits,  if  the  latter  would  procure 
himself  to  be  superannuated,  and  retire  on  the  usual  pension,  to 
make  way  for  the  former ;  and  it  was  holden  that  such  agreement, 
having  been  made  without  the  knowledge  of  the  Navy  Board,  to 
whom  the  appointment  balonged,  could  not  be  the  foundation  of 
an  action,  because  it  was  contrary  to  public  policy.  There  a  dis- 
tinction was  taken  between  those  offices  that  cannot  be  legally 
sold,  and  those  that  may  be  the  object  of  sale,  where  the 
sale  takes  place  under  the  authority  and  with  the  consent  *  of  [*  95] 
those  who  have  the  power  of  appointment,  as  commissions 
in  the  army.  ISTow  the  principle  on  which  that  case  and  the  cases 
there  referred  to  was  decided,  must  govern  the  present,  unless  it 


344  CONTRACT. 


Vo.  88.  — BUehfoidT.  Pxertm,  8  T.  B.  95.  — Votes. 


can  be  shown  that  there  is  some  distinction  between  offices  held 
under  the  East  India  Company  and  those  under  Government ;  but 
I  think  no  such  distinction  can  be  established  as  tax  as  respects 
this  purpose.  But  independently  of  that  ground,  a  plaintiff  cannot 
recover  in  a  Court  of  justice  whose  cause  of  action  arises  out  of  a 
contract  made  between  him  and  the  defendant  in  fraud,  or  to  the 
prejudice,  of  third  persona  Such  is  the  case  alluded  to  by  my 
Brother  Grose,  of  puffers  at  an  auction;  it  is  a  fraud  upon  the 
buyers.  So  here  this  contract  is  a  fraud  on  the  East  India  Com- 
pany, and  cannot  be  the  foundation  of  an  action.  On  this  ground, 
therefore,  as  well  as  because  it  is  contrary  to  principles  of  public 
policy  to  allow  of  such  contracts  as  the  present,  I  am  of  opinion 

that  the  plaintiffs  cannot  maintain  this  action. 

Bute  absolute. 

ENGLISH  NOTES. 

The  same  principle  was  applied  in  Card  v.  Hope  (1824),  2  B.  &  C. 
661,  to  a  deed  founded  on  a  contract  for  the  sale  of  shares  in  an  East 
Indiaman  with  a  stipulation  for  the  appointment  to  the  command.  It 
was  held  that  such  a  contract  was  void  as  being  contrary  to  the  interests 
of  the  charterers  and  other  owners.  In  the  judgment  of  the  Court  (de- 
livered by  Abbott,  C.  J.),  the  opinion  was  also  intimated  that  such  an 
agreement  was  void  as  a  breach  of  duty  towards  the  persons  whose  life 
or  property  might  be  embarked  in  her  ;  and  that  the  contract  would 
have  been  equally  void  if  the  ship  had  been  chartered  by  private  mer- 
chants instead  of  being  employed  by  the  East  India  Company. 

A  similar  principle  has  been  acted  on  in  the  following  (amongst 
numerous  other)  cases:  Flartij  v.  Odium  (1790),  3  T.  R.  681,  1  R.  R. 
791  (assignment  of  half-pay  of  an  officer)  j  Garforth  v.  Fearon  (1787), 
1  H.  Bl.  237,  2  R.  R.  778  (office  in  the  customs);  Parsons  v.  Thompson 
(1790),  1  H.  Bl.  322,  2  R.  R.  773  (dockyards) ;  Hanington  v.  Du 
Chatel  (1781),  1  Bro.  C.  C.  124  (King's  household);  Hopkins  v.  Pres- 
cott  (1847),  4  C.  B.  578,  16  L.  J.  C.  P.  259  (collector  of  taxes);  Cor- 
poration of  Liverpool  v.  Wright  (1859),  4  Johnson,  359,  28  L.  J.  Ch. 
868  (arrangement  between  corporation  and  clerk  of  the  peace  holding 
office  during  good  behaviour,  for  commuting  fees). 

In  the  following  cases,  where  an  office,  such  as  that  of  a  clerk  or  pri- 
vate secretary,  was  held  at  the  pleasure  of  a  superior,  an  arrangement 
for  the  assignment  of  the  office,  made  with  the  sanction  of  the  superior, 
has  been  upheld:  Aston  v.  (hurinnell  (1829),  3  Young  &  Jervis,  136; 
Harrison  v.  Kloprogge,  cited  in  Palmer  v.  Bate  (1821),  2  Brod.  & 
Bing.  678,  n.,  6  Moore,  38,  n.,  2  Chit.  475,  4  Dougl.  5. 
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The  strict  rule  has  beeu  relaxed  in  the  case  of  bargains  made  between 
professional  men  in  order  to  realize  the  good-will  of  a  practice;  which 
have  been  supported,  although  the  result  of  the  transaction  is  that  a 
recommendation  (of  a  duly  qualified  person)  is  partially  influenced  by 
a  pecuniary  consideration.  See  Candler  y,  Candler  (1821),  Jacob,  225, 
231,  6  Madd.  141;  Bunn  v.  Ghttj  (1803),  4  East,  190,  7  R.  R.  560; 
Sterry  v.  Clifton  (1860),  9  C.  B.  110,  19  L.  J.  C.  P.  237. 

Here  may  also  be  noted  the  important  case  of  Egerton  v.  Brownlow 
(1853),  4  H.  L.  Cas.  1,  23  L.  J.  Ch.  348.  There  conditional  limita- 
tions in  a  will  by  way  of  shifting  uses,  the  effect  of  which  was  that,  if 
the  possessor  pro  tern,  of  the  estates  did  not  acquire  the  title  of  the 
Marquis  or  Duke  of  Bridgwater  or  if  he  accepted  any  inferior  title,  the 
estates  were  to  go  over,  were  held  to  be  void  as  against  public  policy. 

AMERICAN  NOTES. 

Mr.  Throop  (Public  Officers,  §§  50,  51)  quotes  extensively  from  the  prin- 
cipal case,  and  declares  that  "  the  American  authorities  closely  follow  the  rule 
laid  down  in  the  English  cases.'*  It  seems  however  that  in  some  of  the  New 
England  States  certain  town  offices  may  be  sold  at  auction.  Howard  v.  ProC' 
tor,  7  Gray  (Mass.),  128. 

In  a  leading  case,  Gray  v.  Hook,  4  New  York,  449,  it  was  held  that  an 
agreement  between  two  applicants  for  office,  in  consideration  of  one  dollar,  to 
divide  the  fees,  upon  the  withdrawal  of  one  and  his  aiding  the  other,  is  void. 
"  Nor  did  the  addition  of  one  honest  dollar  cure  the  illegality  of  the  remainder 
of  the  consideration,"  observed  the  Court.  See  also  Gaston  v.  Drake,  14  Nevada, 
175;  33  Am.  Rep.  548;  Hunter  v.  Nolf,  71  Pennsylvania  State,  282;  Martin  v. 
Wade,  37  California,  168 ;  Haas  v.  Fenlon,  8  Kansas,  601 ;  Meguire  v.  Corwine, 
101  United  States,  108. 

A  contract  to  pay  canvassers  to  procure  nomination  is  void.  Foley  v.  Speir, 
100  New  York,  552. 

AH  contracts  to  vote  for  or  support  a  person  on  election,  appointment,  or 
nomination  to  public  office  are  void.  Liness  v.  Hessing,  44  Illinois,  113;  92 
Am.  Dec.  153  ;  Stout  v.  Ennis,  28  Kansas,  706 ;  Sicayze  v.  Hull,  8  New  Jersey 
Law,  54 ;  14  Am.  Dec.  399 ;  Ham  v.  Smith,  87  Pennsylvania  State,  63 ;  Nicholls 
V.  Mudgett,  32  Vermont,  546. 

This  line  of  authorities  is  cited  and  approved  by  Mr.  Lawson  (Contracts,. 
§  311),  who  says :  "  The  public  has  a  right  to  some  better  test  of  the  capacity 
of  its  servants  than  the  fact  that  they  possess  the  means  of  purchasing  their 
offices."  Citing  Outon  v.  Rodes,  3  A.  K.  Marshall  (Kentucky),  432;  13  Am. 
Dec.  193;  Engle  v.  Ckipman,  51  Michigan,  524;  Grotony.  Waldoborough,  11 
Maine,  306  ;  26  Am.  Dec.  530;  Filsfon  v.  Himes,  5  Pennsylvania  State,  452;  47 
Am.  Dec.  422. 

So  an  agreement  between  plaintiff  and  a  candidate  for  the  office  of  tax 
assessor,  that  if  the  latter  was  elected  he  would  appoint  the  latter  his  chief 
deputy,  at  a  salary  of  82500,  to  be  paid  from  the  fees  and  perquisites  of  the 
office,  and  that  the  latter  should  become  his  official  bondsman,  and  perform 
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all  the  duties  of  the  office  except  those  relating  to  the  poll-tax,  -was  held  void, 
Robertson  v.  Robinson,  65  Alabama,  610 ;  39  Am.  Rep.  17.  The  Court  said : 
"No  judicial  tribunal,  so  far  as  we  can  discover,  has  ever  given  countenance 
to  any  such  agreement."  See  also  Cobbs  v.  Hixsonylb  Michigan, 260 ;  4  Law- 
yers' Rep.  Annotated,  682. 

Mr.  Mechem  (Public  Officers,  §  351),  discusses  this  principle,  and  cites  the 
line  of  cases  above  given,  and  says :  "  These  offices  are  trusts,  held  solely  for 
the  public  good,  and  should  be  conferred  from  considerations  of  the  ability, 
integrity,  fidelity,  and  fitness  for  the  position  of  the  appointee.  No  other  con- 
siderations can  properly  be  regarded  by  the  appointing  power.  Whatever  intro- 
duces other  elements  to  control  this  power  must  necessarily  lower  the  character 
of  the  appointments,  to  the  great  detriment  of  the  public  good.  Agreements 
for  compensation  to  procure  these  appointments  tend  directly  and  necessarily 
to  introduce  such  elements.  The  law  therefore  from  this  tendency  alone, 
adjudges  these  agreements  inconsistent  with  sound  morals  and  public  policy." 
Citing  Tool  Co.  v.  Norrl%  2  Wallace  (U.  S.  Supr.  Ct.),  45,  &c.  (Disapproved, 
as  to  the  point  decided,  Lyon  v.  Mitchell,  36  New  York,  242.) 

In  Groton  v.  Waldoborough,  supra,  it  was  held  that  the  sale  by  a  town  of  the 
office  of  constable  at  auction  was  illegal.  The  Court  said  :  "  It  is  to  be  pre- 
sumed that  the  citizens  will  promote  such  men  to  office  as  are  best  qualified 
to  discharge  the  duties.  If  they  are  allowed  to  be  the  subjects  of  sale,  there 
would  be  great  danger  that  purchasers  would  reimburse  themselves  by  oppres- 
sion and  extortion ;  and  that  fidelity  and  integrity  would  be  less  regarded 
than  gain.  Indeed  men  of  elevated  minds  and  correct  principles  could  never 
be  reconciled  to  this  mode  of  obtaining  office."  The  same  was  held  in  Mere- 
dith V.  Ladd,  2  New  Hampshire,  517.  In  Alvord  v.  Collin,  20  Pickering  (Mass.), 
418,  however,  it  was  held  that  this  principle  did  not  apply  to  the  collector  of 
taxes,  because  his  is  not  a  "  public  office."  A  strong  opinion  to  the  contrary 
was  expressed,  although  not  necessarily  involved,  in  Tucker  v.  A  iken,  7  New 
Hampshire,  113.  On  the  general  principle,  however,  the  Massachusetts  Court 
in  Alvord  v.  Collin  used  the  strongest  language  of  approbation,  observing  of  a 
contract  for  the  sale  of  an  office :  "  It  is  inconsistent  with  sound  policy.  It 
tends  to  corruption.  It  diverts  the  attention  of  the  collectors  from  the  per- 
sonal merits  of  the  candidates  to  the  price  to  be  paid  for  the  office.  It  leads 
to  the  election  of  incompetent  and  unworthy  officers,  and  on  their  part  to  ex- 
tortion and  fraudulent  practices  to  procure  a  remuneration  for  the  price 
paid."    Citing  the  principal  case. 

In  Filaon  v.  Himes,  supra,  it  was  held  that  a  promise  to  secure  the  removal 
of  a  post-office,  and  the  appointment  of  one  as  postmaster  is  illegal.  The 
Court  cited  the  English  doctrine,  and  added :  "  But  were  the  English  common 
law  otherwise,  such  contracts  could  not  be  tolerated  by  the  courts  of  a  coun- 
try whose  government  is  founded  theoretically  on  the  most  pure  and  exalted 
public  virtue." 

In  Gaston  v.  Drake,  supra,  this  doctrine  was  applied  in  i-espect  to  the  office 
of  district  attorney,  or  public  prosecuting  officer.  The  Court  said :  "  The 
tendency  of  a  contract  for  a  contingent  reward,  to  use  one*s  influence  to  pro- 
cure another's  election  to  a  public  office,  is  as  certainly  detrimental  to  the 
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public  interest  as  is  a  contract  to  use  personal  influence  to  procure  the  passage 
of  a  law  or  to  obtain  a  pardon."  The  same  was  held  in  respect  to  a  county 
clerk  in  Outan  v.  Rodes,  supra. 

In  Swayze  v.  Hull,  supra,  the  Court  held  that  a  note  executed  in  considera- 
tion that  the  maker  should  be  elected  sheriff,  was  void.  They  contented  them- 
selves with  saying :  <*  There  is  no  doubt  it  is  a  corrupt  and  void  agreement." 

In  Cobbs  V.  Hixson,  supra,  a  candidate  to  succeed  a  defaulting  city  treasurer 
agreed  with  him  that  he  should  retain  the  custody  of  the  funds  and  generally  per- 
form the  duties,  and  the  successor  should  merely  sign  reports  and  be  treasurer 
in  name.  The  Court  very  severely  reprobated  this  agreement,  and  pronounced 
void  a  bond  executed  by  the  defaulting  and  outgoing  officer  to  the  incoming 
officer  for  the  faithful  discharge  of  the  duties  of  the  office.  The  Court  said 
in  conclusion :  "  It  is  not  pleasant  to  think  that  people  of  any  city  can  have 
elective  offices  filled  by  such  methods.  To  hold  that  such  intrigues  can  be 
legally  carried  out  would  be  monstrous.  A  community  that  would  knowingly 
tolerate  it  would  not  be  fit  for  self-government.  Persons  who  have  taken 
part  in  such  dealings  cannot  ask  courts  to  enforce  their  bargains." 


No.  34.  — LOWE  v.   PEERS. 
(1768  BX.  OH.  1770.) 

RULE. 

An  agreement  in  general  restraint  of  marriage  is  illegal 
and  void  as  against  public  policy. 

Lowe  V.  Peers, 

4  Burr.  2225-2234  &  Wilmot,  364-385. 

Contract  —  Illegality.  —  General  Restraint  of  Marriage, 

A  contract  under  seal  made  with  a  lady  not  to  marry  another,  and  in  case  of 
doing  so  to  pay  the  former  lady  a  sum  of  money:  Held  illegal  and  void. 

This  was  an  action  of  covenant  upon  a  marriage  con-  [2225] 
tract,  being  a  promise  under  the  defendant's  hand  and  seal, 
and  in  his  own  handwriting,  to  the  effect  following :  "  I  do  hereby 
promise  Mrs.  Catherine  Lowe  that  I  will  not  marry  with  any  per- 
son besides  herself.  If  I  do,  I  agree  to  pay  to  the  said  Catherine 
Lowe  £1000  within  three  months  next  after  I  shall  marry  anybody 
else.  Witness  my  hand  Newsham  Peers  and  seal,  &c."  This  deed 
was  executed  in  1757.  And  in  1767  Peers  married  another  woman. 
Whereupon  this  action  was  brought. 

♦The  plaintiff  avers  in  her  declaration  "that  she  had  [*  2226] 
remained  single,  and  was  always  willing  and  ready  to 
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marry  him  whilst  he  continued  single ;  but  he  married  Elizabeth 
Gardiner.  The  breach  was  assigned  in  non-payment  of  the  £1000, 
though  demanded.     The  defendant  pleaded  Tion  est  factum. 

The  question  turned  upon  the  second  count  only :  for,  it  was  ad- 
mitted, that  no  sufficient  evidence  was  given  to  support  the  first 
count 

The  cause  was  tried  before  Lord  Mansfield.  It  appeared  in 
evidence,  by  letters  that  were  read,  that  there  liad  been  a  long 
courtship,  and  that  this  obligation  was  fairly  and  voluntarily  given 
by  the  defendant  to  the  plaintiff;  the  defendant  pulled  the  stamped 
paper  out  of  his  own  pocket,  and  wrote,  signed,  sealed,  and  exe- 
cuted it  in  the  presence  of  one  witness.  And  a  witness  who  saw 
it  executed,  attested  it  after  the  defendant  was  gone.  There  was 
no  intercourse  between  the  plaintiff  and  defendant  afterwards. 
The  witness  to  prove  this  deed  swore  that  the  defendant  sealed 
it  before  he  wrote  his  name  "Newsham  Peers."  Evidence  was 
called  on  the  other  side  to  prove  the  contrary. 

His  Lordship  directed  the  jury  to  find  for  the  plaintiff,  with 
damages  £1000  if  they  thought  the  deed  to  be  a  good  deed.  If 
this  direction  was  wrong,  he  gave  the  defendant  leave  to  move 
for  a  new  trial,  without  costs. 

Accordingly,  on  Thursday,  21st  April  last,  Mr.  Dunning,  Soli- 
citor-General, moved  for  a  new  trial,  with  liberty  also  to  move 
afterwards  in  arrest  of  judgment. 

Upon  showing  cause  on  Monday  last  (the  9th  instant),  a  ques- 
tion was  proposed  to  be  debated,  "  Whether  the  jury  could  give  any 
more  or  less  damages  than  the  £1000,  the  specific  sum  mentioned 
in  the  deed ; "  as  well  as  "  Whether 'this-,  instrument  is  good  enough 
in  law  to  support  any  action  whatsoever." 

It  was  then  agreed  that  both  motions  (viz.  for  a  new  trial  and  in 
arrest  of  judgment)  should  come  on  to  be  argued  together. 

Pursuant  to  which  agreement,  the  case  was  argued  by 
[*  2227]  Sir  Fletcher  Norton,  Mr.  Cust,  and  Mr.  *  Wallace  for  the 
plaintiff ;  and  by  Mr.  Dunning,  Solicitor-General,  and  Mr. 
Mansfield  for  the  defendant ;  but  the  Court,  in  giving  their  opin- 
ions upon  the  two  motions,  entered  so  fully  into  the  grounds  and 
reasons  upon  which  they  founded  their  determination,  and  discussed 
the  objections  and  cases  cited  so  particularly,  as  may  render  the 
arguments  of  the  counsel  unnecessary  to  be  given  here  at  all,  or  at 
least  more  than  a  slight  sketch  of  them.  The  general  tendency  of 
them  was  shortly  this  :  — 
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The  motion  for  a  new  trial  was  founded  upon  an  objection  to  the 
direction  given  to  the  jury,  "  to  find  the  whole  sum  of  £1000  in 
damages,  in  case  they  should  find  for  the  plaintiff,"  the  counsel  for 
the  defendant  insisting  that  the  jury  ought  to  have  been  left  at 
liberty  to  give  a  less  sum  if  they  had  thought  proper,  the  jury  being 
judges  of  the  damages,  as  well  in  covenant  as  in  assumpsit.  They 
cited  James  Y.  Morgan,  1  Lev.  Ill,  where  the  jury  were  directed 
to  give  only  the  value  of  the  horse  in  damages,  upon  an  assumpsit 
"  to  pay  a  barley-corn  a  nail,  doubling  it  every  nail."  They  also 
cited  and  much  relied  upon  Sir  Baptist  HixCs  case  in  1  Eo.  Abr. 
p.  703,  title  "  Trial,"  pi.  9,  where  a  finding  of  less  was  holden  to  be 
good ;  and  the  jury  are  said  to  be  chancellors,  and  may  give  such 
damages  as  the  case  requires  in  equity. 

It  was  answered  that  where  a  particular  sum  is  liquidated  and 
fixed  by  the  agreement  of  the  parties,  and  the  breach  of  covenant 
assigned  in  non-payment  of  that  money,  that  fixed  sum  alone  is  the 
measure  of  the  damages. 

The  motion  in  arrest  of  judgment  was  founded  upon  the  follow- 
ing reasons :  That  all  engagements  in  restraint  of  marriage  are 
void ;  that  this  engagement  is  of  that  sort ;  that  there  is  no  con- 
sideration for  this  contract.  It  is  not  reciprocal:  here  is  no 
mutuality,  which  is  essential  to  the  validity  of  a  contract 

It  was  answered  that  this  whole  transaction  amounts  to  a 
mutual  promise  "  to  marry  each  other."  The  plaintiffs  accept- 
ance of  this  deed  is  sufficient  evidence  of  her  making  such  a  prom** 
ise.  So  that  there  were  mutual  promises ;  and  both  were  bound 
to  perform  them.  Therefore  there  was  a  consideration  for  the 
defendant's  promise.  Hojvever,  this  promise  is  by  a  deed;  and 
a  deed  carries  its  own  consideration. 

And  this  is  not  an  engagement  in  restraint  of  marriage  gen- 
erally; it  is  only  a  restraint  from  marrying  anybody  else  but 
each  other.  Therefore  it  is  not  like  the  case  of  Baker  v.  White, 
in  2  Vem.  215,  or  that  of  Woodhouse  v.  Shepley,  in  2  Atkyns, 
535. 

*  Lord  Mansfield  stated  the  deed  particularly  and  the  [*  2228] 
declaration  upon  it.  The  words  are,  "  I  do  hereby  prom- 
ise Mrs.  Catherine  Lowe  that  I  will  not  marry  with  any  person 
besides  herself ;  if  I  do,  I  agree  to  pay  the  said  Catherine  Lowe 
£1000  within  three  months,  &c."  The  defendant  was  single  at  the 
time,  and  so  was  the  plaintiff. 
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The  second  count  avers  that  the  plaintiff  was  ready  to  marry 
him ;  and  that  after  the  making  the  deed,  he  did  marry  another 
woman ;  namely,  one  Elizabeth  Gardiner :  yet  he,  the  defendant, 
did  not,  when  requested  by  the  plaintiff,  pay  the  £1000  which  he 
had  agreed  to  pay ;  and  so  (though  often  requested)  hath  not  kept 
the  covenant  made  between  them  as  aforesaid.  So  that  the  breach 
is  assigned  in  the  not  paying  the  £1000. 

To  this  declaration  non  est  factum  was  pleaded  by  the  defendant ; 
but  the  jury  found  "  that  it  was  his  deed,"  and  have  given  £1000 
damages.  And  by  law  and  in  justice  he  ought  to  pay  the  £1000. 
Money  is  the  measure  of  value.  Therefore  what  else  could  the 
jury  find  but  this  £1000  (unless  they  had  also  given  interest  after 
the  three  months)  ? 

This  is  not  an  action  brought  against  him  for  not  marrying  her, 
or  for  his  marrying  any  one  else.  The  non-payment  of  the  £1000 
is  the  ground  of  this  action,  —  "that  he  did  not,  when  requested, 
pay  the  £1000." 

The  money  was  payable  upon  a  contingency,  and  the  contingency 
has  happened.     Therefore  it  ought  to  be  paid. 

There  is  a  difference  between  covenants  in  general  and  covenants 
secured  by  a  penalty  or  forfeiture.  In  the  latt^jr  case,  the  obligee 
has  his  election.  He  may  either  bring  an  action  of  debt  for  the 
penalty  and  recover  the  penalty,  (after  which  recovery  of  the  pen- 
alty he  cannot  resort  to  the  covenant,  because  the  penalty  is  to  be 
a  satisfaction  for  the  whole),  or,  if  he  does  not  choose  to  go  for 
the  penalty,  he  may  proceed  upon  the  covenant,  and  recover  more 
or  less  than  the  penalty,  toties  quoties. 

And  upon  this  distinction  they  proceed  in  Courts  of  Equity. 
They  will  relieve  against  a  penalty  upon  a  compensation ;  but  where 
the  covenant  is  "  to  pay  a  particular  liquidated  sum,"  a  Court  of 
Equity  cannot  make  a  new  covenant  for  a  man ;  nor  is  there  any 
room  for  compensation  or  relief.  As  in  leases  containing  a  cove- 
nant against  plowing  up  a  meadow,  if  the  covenant  be  "  not 
[*  2229]  to  plow,"  and  there  be  a  penalty,  a  Court  of  Equity  *  will 
relieve  against  the  penalty,  or  will  even  go  further  than 
that  (to  preserve  the  substance  of  the  agreement),  but  if  it  is  worded 
"  to  pay  £5  an  acre  for  every  acre  plowed  up,"  there  is  no  alterna- 
tive, no  room  for  any  relief  against  it,  no  compensation ;  it  is  the 
substance  of  the  agreement.  Here  the  specified  sum  of  £1000  is 
found  in  damages ;  it  is  the  particular  liquidated  sum  fixed  and 
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agreed  upon  between  the  parties,  and  is  therefore  the  proper  quan- 
turn  of  the  damages. 

The  same  reason  answers  to  the  motion  for  a  new  trial  in  the 
present  case. 

As  to  the  case  (Sir  Baptist  Hixt  v.  Goates)  mentioned  by  Mr. 
Mansfield  from  2  Eo.  Abr.  703  (S.  C.  Cro.  Jac.  390),  it  is  impossible 
to  support  it,  for  it  cannot  be  that  a  man  should  be  obliged  to  take 
less  than  the  liquidated  sum.  And  the  writ  of  error  in  that  case  was 
plainly  brought  by  the  defendant.  Besides,  the  damages  could  never 
be  taken  advantage  of  upon  a  writ  of  error.  How  could  the  quantum 
of  damages  found  by  the  jury  be  the  subject  of  a  writ  of  error  ? 

T  is  therefore  clear  that  where  the  precise  sum  is  not  the  essence 
of  the  agreement,  the  qvuntum  of  the  damages  may  be  assessed  by 
the  jury ;  but  where  the  precise  sum  is  fixed  and  agreed  upon  be- 
tween the  parties,  that  very  sum  is  the  ascertained  damage,  and  the 
jury  are  confined  to  it. 

This  brings  the  matter  to  the  validity  of  the  deed. 

Whatever  grounds  existed  at  that  time  that  could  avail  the  de- 
fendant to  avoid  the  deed,  should  have  come  on  his  part  by  a  proper 
plea  if  it  would  in  reality  have  been  a  good  defence  for  him.  And 
therefore  if  any  such  ground  had  existed  in  this  case,  as  did  exist 
in  Shepley's  case  ( Woodhouse  v.  Sheplej/,  2  Atk.  535),  or  any  other 
ground  not  appearing  upon  the  face  of  the  deed,  it  ought  to  have 
been  avoided  by  a  proper  plea.  Here  we  are  upon  the  face  of  the 
deed ;  the  plea  is  7ion  est  factum. 

It  is  objected  that  this  is  an  engagement  in  restraint  of  marriage. 

It  is  answered  that  this  construction  is  directly  contrary  to  the 
words  and  intention  of  the  deed,  which  amounts  to  a  mutual  agree- 
ment between  these  two  persons  "  to  marry  each  other,"  and  that 
the  plaintiffs  acceptance  of  the  deed  proves  that,  and  that  what 
the  jury  have  found  is  a  sufficient  reason  to  havQ  it  supposed  that 
there  was  such  a  mutual  agreement "  to  marry  each  other  j " 
that,  however,  this  is  at  *  the  utmost  only  a  contract  "  that  [*  2230] 
he  would  not  marry  any  other  woman,  and  that  if  he 
should  marry  any  other  woman  he  would  pay  the  plaintiff  ^£1000 
within  three  months  after  he  should  so  marry  any  other  woman  ; " 
but  it  is  very  far  from  restraining  his  marrying  at  all. 

This  is  a  point  of  very  considerable  importance. 

All  these  contracts  ought  to  be  looked  upon  (as  Lord  Hardwioke 
said  in  the  case  of  Woodhouse  v.  Shepley)  with  a  jealous  eye,  even 
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supposing  them  clear  of  any  direct  fraud.  In  that  case,  Lord 
Hardwicke  did  not  proceed  on  any  circumstances  of  particular 
actual  fraud,  but  on  public  and  general  considerations,  and  there- 
fore he  gave  no  costs. 

These  -engagements  are  liable  to  many  mischiefs,  to  many  dan- 
gerous consequences. 

When  persons  of  different  sexes,  attached  to  each  other,  and  thus 
contracting  to  marry  each  other,  do  not  marry  immediately,  there 
is  always  some  reason  or  other  against  it,  as  disapprobation  of 
friends  and  relations,  inequality  of  circumstances,  or  the  like. 
Both  sides  ought  to  continue  free;  otherwise,  such  contracts  may 
be  greatly  abused,  as  by  putting  woman's  virtue  in  danger,  by  too 
much  confidence  in  men,  or  by  young  men  living  with  women 
without  being  married.  Therefore  these  contracts  are  not  to  be 
extended  by  implication. 

But  here  is  not  the  least  ground  to  say  "that  this  man  has  en- 
gaged to  marry  this  woman."  Much  less  does  anything  appear  of 
her  engaging  to  marry  him. 

There  is  a  great  difference  between  promising  to  marry  a  par- 
ticular person  and  promising  not  to  marry  any  one  else.  There  is 
no  colour  for  either  of  these  constructions  that  have  been  offered 
by  the  plaintiff's  counsel. 

This  is  only  a  restraint  upon  him  against  marrying  any  one 
else  besides  the  plaintiff;  not  a  reciprocal  engagement  "  to  marry 
each  other,"  or  anything  like  it. 

This  penalty  is  set  up  against  the  defendant  after  ten  years  have 
passed  without  any  intercourse  between  the  plaintiff  and  him. 

Another  reason  why  we  should  not  strain  in  favour  of  this 

contract  is  because  if  there  was  really  any  mutual  con- 

[*2231]  tract  *  under  fair  and  equal  circumstances,  the  plaintiff 

will  still  be  at  liberty  to  bring  her  action,  for  a  void  bond 

can  never  stand  in  her  way. 

Therefore  I  think  that  what  passed  at  the  trial  was  perfectly 
right ;  that  the  measure  of  damages  was  the  £1000,  and  that  this 
was  such  a  contract  as  ought  not  to  be  carried  into  execution. 

The  case  of  Baker  v.  White,  2  Vem.  215,  was  not  near  so  strong 
as  the  present  case.  That  was  in  restraint  of  Elizabeth  Baker's 
marrying  again.  There  is  a  difference  between  a  restraint  of  a 
first  marriage  and  a  restraint  of  a  second  marriage.  The  plaintiff 
there  was  a  widow  when  she  gave  the  bond.     And  the  transaction 
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was,  in  effect,  a  mere  wager,  and  nothing  at  all  unfair  in  it ;  and 
yet  in  that  case  the  bond  was  decreed  to  be  delivered  up  to  be 
cancelled. 

Mr.  Justice  Yates  was  of  the  same  opinion  on  both  points. 

Mr.  Justice  Willes  also  concurred. 

Lord  Mansfield.  Let  the  rule  for  a  new  trial  be  discharged, 
but  the  judgment  must  be  arrested. 

This  judgment  arresting  the  original  judgment  was  [Wilm.  364] 
brought  up  by  writ  of  error  into  the  Exchequer  Cham- 
ber, and,  after  argument  there,  — 

Lord  Chief  Justice  Wilmot  delivered  the  unanimous  judgment 
of  the  Court 

After  stating  the  proceedings,  he  said :  — 

There  are  two  questions : 

The  1st  question  is,  whether  a  covenant  not  to  marry  any  person 
but  the  covenantee,  under  the  penalty  of  £1000,  without  any  con- 
sideration whatever  to  support  it,  is  valid  in  point  of  law,  and 
whether  an  action  will  lie  to  recover  the  penalty  ? 

The  counsel  at  the  bar,  who  argued  this  case  for  the  plaintiff 
with  great  ability,  admitted  that  the  civil  law  had  a  violent 
aversion  to  all  restraints  upon  marriage;  and  that  the  Court  of 
Chancery  followed  the  rule  of  the  civil  law,  in  cases  where  they 
exercised  a  concurrent  jurisdiction  with  civil  law  Courts;  but 
contended  that  the  common  law  had  not  adopted  that  aversion,  and 
reprobated  all  restraints  upon  matrimony,  as  the  civil  law  did; 
and  they  mentioned  the  case  of  Ecclesiastics,  and  Masters  in 
Chancery  formerly,  and  Fellows  of  Colleges ;  and  that  by 
particular  modes  and  provisions  *  marriage  may  be  checked ;  [*  370] 
as  by  limiting  estates  while  grantees  remain  sole  and  un- 
married; or  agreeing  to  pay  a  sum  of  money  upon  marriage,  which 
will  have  the  same  effect  as  agreeing  not  to  marry  under  a  penalty ; 
and  this  kind  of  reasoning  was  very  skilfully  introduced,  in  order 
to  divide  this  covenant ;  and,  supposing  the  first  part  of  the  deed, 
not  to  marry,  to  be  illegal,  yet  that  the  second  part  of  it  might 
operate  as  a  promise  to  pay  £1000  upon  marriage,  which  is  legal ; 
and  many  cases  were  cited  to  show  the  difference  between  bonds 
void  by  statute  and  at  the  common  law ;  and  that  one  part  of  a 
condition  may  be  good  and  an  action  maintainable  for  a  breach  of 
it,  though  another  part  is  bad.  It  is  not  necessary  to  state  or  con- 
sider those  cases,  for  the  fact  does  not  warrant  the  application  of 
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them,  because  this  deed  contains  an  entire  agreement  which  must 
be  taken  altogether ;  and  there  is  not  the  least  pretence  to  divide 
and  separate  it  into  distinct  and  different  parts.  The  penalty  waits 
upon  the  contract,  and  is  to  secure  the  performance  of  it  The 
covenant  is  the  law,  and  the  penalty  the  sanction  of  it;  and  there- 
fore the  question  first  put  is  the  true  question,  viz.  :  "  Whether  a 
covenant  not  to  marry  anybody  except  the  covenantee  under  a 
penalty  "  induces  such  a  valid  legal  obligation  that  the  Courts  of 
common  law  will  sustain  an  action  for  the  breach  of  it ;  and  as 
there  are  no  cases  directly  in  point,  it  may  not  be  improper  to 
mention  the  reasons  particularly  which  determine  us  to  think  that 
this  covenant  is  void,  and  that  no  Court  of  justice  ought  to  enter- 
tain  an  action  for  the  violation  of  it 

Upon  the  first  view  of  this  question,  the  maxim,  cited  at  the 
bar  of  volenti  Tion  Jit  injifria,  seems  to  favour  such  a  covenant ; 
that  every  man  has  a  right,  disponere  de  stu)  jure ;  and 
[*371]  as  the  law  *does  not  oblige  anybody  to  marry,  but  leaves 
a  free  agency  in  that  respect  to  every  member  of  this  com- 
munity, it  is  not  an  agreement  to  omit  what  the  law  commands ; 
but  an  agreement  to  omit,  what  the  law  leaves  to  every  one's  own 
choice  to  omit  if  he  pleases.  And  as  so  far  as  respects  obedience 
to  the  positive  law  of  this  kingdom,  the  argument  is  unanswerable ; 
but,  besides  legal  obligations,  every  member  of  civil  society  is 
under  a  variety  of  moral  obligations,  which  municipal  laws  do 
not  enforce,  but  which  the  law  of  nature,  which  is  the  law  of  God, 
calls  upon  him  to  perfonn.  It  would  be  endless  to  enumerate  the 
duties  which  are  the  objects  of  moral  obligations,  both  in  a  state 
of  society  and  out  of  it;  gratitude,  charity,  and  all  parental  and 
filial  duties,  beyond  mere  maintenance,  friendship,  beneficence  in 
all  its  various  branches,  and  many  more,  which  might  be  named, 
are  duties  of  perpetual  obligation;  and  I  cannot  name  a  greater 
than  matrimony,  being  one  of  the  first  commands  given  by  God  to 
mankind  after  the  Creation,  repeated  again  after  the  Deluge,  and 
ever  since  echoed,  by  the  voice  of  nature,  to  all  mankind.  For 
the  precept  of  multiplication  has  been  always  expounded,  by  the 
civilized  part  of  the  world,  to  mean  multiplication  by  the  medium 
of  matrimony,  and  not  by  promiscuous  copulation ;  and  there  can- 
not be  a  duty  of  greater  importance  to  society,  because  it  not  only 
FtTt-ngthens,  preserves,  and  perpetuates  it,  but  the  peace,  order,  and 
decency  of  society  depends  upon  protecting  and  encouraging  it 
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The  point  therefore  to  be  considered  is,  whether  a  covenant  to 
omit  such  a  duty,  ought  to  be  enforced  in  foro  eivili 

The  writers  upon  the  law  of  nature  consider  contracts  to  omit 
such  duties  as  void ;  nay,  they  consider  an  oath  to  perform  them 
as  not  obligatory.  Grotius,  2  Lib.  cap.  13,  sect  67.  "  Ut 
valeat  *Juramentum,  oportet  obligatio  sit  licita;  quare  [*372] 
nuUas  vires  habebit  jurata  promissio  de  re  illicita,  aut 
natural itur  aut  divina  interdictione  aut  etiam  humana;  .  .  .  imo 
etiam  si  res  quae  promittitur,  non  sit  illicita  sed  majus  bonum 
morale  impediens:  sic  quoque  non  valebit  Jus-jurandum ;  quia, 
scilicet  profectum  in  bono,  deo  debemus,  ita  ut  ejus  libertatem 
eripere  nobis  ipsis  non  valeamus." 

A  covenant  of  this  kind  does  not  only  hinder  a  greater  moral 
and  social  good,  it  does  not  only  interfere  and  check  that  "  profec- 
tum in  bono, '  which  we  owe  to  God  and  our  country,  but  it  tends 
to  evil  and  to  the  promoting  of  licentiousness ;  it  tends  to  depopu- 
lation, the  greatest  of  all  political  sins ;  it  is  a  contract  "  vergens 
ad  publicam  f)emiciem, "  and  therefore  has  a  moral  turpitude  in  it 

Will  the  law  of  this  country,  the  perfection  of  human  reason, 
enforce  such  a  contract?  Is  a  covenant  to  omit  moral  duties, 
which  for  the  exercise  of  our  virtues  are  left  to  our  free  choice, 
the  proper  subject-matter  of  an  action  ? 

Laws  are  the  will  of  the  whole  community,  and  one  great  part 
of  their  function  is  to  enforce  the  performance  of  contracts ;  but 
could  it  even  be  the  will  of  any  community  to  give  an  effect  to 
^reements  subversive  of  any  moral  or  social  duty;  and,  instead 
of  meliorating  and  perfecting  human  nature,  countenance  and 
sanctify  a  contract  founded  in  the  corruption  and  depravation 
of  it? 

And  it  is  much  worse  than  a  covenant  of  perpetual  chastity, 
which  extends  to  all  unlawful  as  well  as  lawful  intercourse ;  for 
this  covenant  only  interdicts  the  innocent  gratification  of  a  natural 
appetite,  and  leaves  the  party  at  liberty  to  a  criminal  indulgence 
of  it  To  entertain  an  action  for  the  breach  of  such  contracts, 
would  be  setting  the  laws  of  God  and  man  at  variance 
with  one  another ;  it  would  be  *  making  the  common  law  [*  373] 
counteract  its  own  favourite  dominant  principle,  Salus 
popnli  suprema  lex. 

The  increase  of  the  people  in  such  a  commercial  state  as  ours, 
where  our  foreign  dominions  would  take,  oftentimes,  more  than 
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we  have  to  send  them,  conduces  most  materially  to  the  strength 
and  prosperity,  and  consequently  to  the  safety  of  the  people ;  and 
reason,  history,  and  obseryation  tell  us,  that  such  an  increase  is 
best  secured  by  the  medium  of  matrimony,  which  is  therefore  very 
truly  called  the  seminary  of  mankind. 

Courts  of  justice  must  execute  the.  laws  a.s  they  find  them ;  but 
if  there  is  no  positive  written  law,  nor  any  adjudged  cases,  com- 
pelling them  to  apply  their  power  and  authority  in  support  of  such 
a  contract,  as  the  law  stands  neuter  in  respect  of  matrimony,  and 
many  other  moral  duties,  and  leaves  it  optional  to  mankind 
whether  they  will  perform  them  or  not,  we  are  for  leaving  the 
performance  of  contracts  to  omit  them  equally  optional. 

It  is  suflftcient  that  the  law  leaves  matrimony  to  every  man's 
free  choice,  and  does  not  punish  celibacy ;  but  to  effectuate  a  con- 
tract for  the  continuing  in  such  a  state  is  totally  inconsistent  with 
the  ideas  we  have  of  the  proper  functions  of  a  Court  of  justice. 
Activity  in  such  a  case  seems  to  be  a  profanation  of  justice,  and 
neutrality  the  purest  and  most  refined  exertion  of  it   ' 

I  have  dwelt  a  little  upon  this  argument,  because  reasons  drawn 
from  States  where  marriage  was  a  positive  duty  by  the  law  of  the 
State,  do  not  apply  to  this  case,  where  it  is  not  so ;  with  the  Jews, 
Greeks,  and  Romans  it  was ;  and  therefore  contracts  of  this  kind, 
with  them,  must  be  so  far  from  being  executed  by  them,  that  they 
must  have  been  objects  of  punishment;  but  we  disclaim 
[*  374]  all  aiguments  from  those  *laws,  and  therefore  we  mean  to 
bottom  this  judgment  upon  the  law  of  God,  the  principles 
of  reason,  morality,  and  the  common  law,  independent  of  any 
other  municipal  law  whatever. 

I  will  consider  how  the  law  of  this  country  treats  restraints  upon 
maixiage;  and  though  no  case  can  be  found  m  specie  upon  this 
question,  yet  a  principle  is  to  be  found  which  directly  applies  to 
and  governs  it 

The  case  of  Ecclesiastics,  whether  secular  or  religious,  was  a 
weed  of  the  canon  law,  erroneously  tolerated  by  the  common  law, 
and  totally  extirpated  at  the  Reformation. 

The  case  of  the  six  Clerks  in  Chancery  is  recited  by  the  act  to 
have  been  a  custom,  not  grounded  upon  any  law  at  all. 

The  case  of  the  Fellows  of  Colleges  depends  upon  the  will  of 
the  founder ;  there  is  a  succession  in  colleges ;  it  is  only  a  tem- 
porary restraint  on  a  few  in  seminaries  of  learning,  which  are  not 
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proper  places  for  the  reception  of  wives  and  children ;  and  the  loss 
which  the  public  receives  from  the  celibacy  of  a  few  is  most 
amply  compensated  to  them  by  the  better  accommodating  those 
seminaries  to  the  purposes  of  education. 

The  case  of  Customs  of  Manors,  and  Limitations  of  Estates  dur- 
ing celibacy,  are  modifications  of  property ;  and  though  they  do 
invite  the  proprietors  of  such  estates  to  abstain  from  matrimony, 
yet  they  do  not  profess  and  avow  that  intention ;  as  an  estate  given 
upon  condition  or  an  express  agreement  not  to  marry  under  a 
forfeiture,  does;  where  it  figures  in  the  shape  of  a  penalty,  and 
discloses  a  premeditated  design  to  check  it 

But  whatsoever  weight  there  may  be  in  the  distinction  between 
a  limitation  and  a  condition,  it  has  been  long  settled  and 
so  often  *  judicially  recognized,  that  it  ought  not  now  [*375] 
to  be  disturbed;  and  it  is  observable,  that  it  is  not  a 
subtlety  of  our  law  only,  for  the  civil  law,  in  the  passage  men- 
tioned at  the  bar  by  Mr.  Cuft,  out  of  Swinbum,  makes  the  same 
distinction,  and  mentions  the  reason  for  it,  which  I  have  given. 
4th  part,  Ch.  12,  Sect  6,  19. 

"  Moreover,  if  the  testator  do  bequeath  any  legacy  to  a  woman 
conditionally,  if  she  do  not  marry,  willing  her  to  restore  the  same 
to  another,  if  she  do  marry ;  albeit,  in  this  case,  the  woman  do 
marry,  she  may  obtain  the  legacy,  neither  is  she  bound  to  restore 
the  same ;  unless  it  were  the  meaning  of  the  testator,  not  to  forbid 
marriage,  but  to  grant  the  use  of  the  thing  bequeathed  until  the 
legatary  did  marry.  * 

"  The  ninth  limitation  is,  when  the  prohibition  of  marriage  is 
not  made  conditionally  by  this  word  'if ; '  as  *I  make  thee  my 
executor,'  if  *thou  dost  not  marry,'  but  by  other  words,  or  adverbs 
of  time;  as  when  the  testator  willeth  that  his  daughter  or  wife 
shall  be  executrix,  or  shall  have  the  use  of  his  goods, "  so  long  *  as 
she  shall  remain  unmarried;  agreeable  hereunto  are  the  laws  of 
this  Eealm  of  England,  wherein  there  is  a  case  that  one' of  the 
Kings  of  this  Bealm  did  grant  to  his  sister  the  manor  of  D.  so 
long  as  she  should  continue  unmarried;  and  this  was  admitted 
to  be  a  good  limitation  in  the  law,  but  not  a  condition. '  Edw. 
VI.  to  his  sister  Mary,  according  to  Hen.  Vlllth's  Will  (Dyer, 
141). 

The  common  law,  therefore,  in  allowing  such  limitations,  does 
not  discover  any  more  favour  to  restraints  upon  matrimony  than 
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the  civil  law  did ;  both  allowed  a  Modus  as  qualifying  and  limit- 
ing the  duration  of  property,  but  rejected  a  condition. 
[*  376]  *  And  it  is  called  a  "  Modus  *  by  the  writers  upon  that 
law,  in  contradistinction  to  a  condition;  and  it  was  cer- 
tainly considered,  by  both  laws,  like  any  collateral  determination 
of  the  estate,  or  qualification  of  the  donation ;  but  a  covenant  not 
to  marry  under  a  penalty  stands  totally  unconnected  with  any 
gift  or  estate  at  all ;  and  it  is  not  lucrum  cessans,  as  in  the  cajse 
of  a  limitation  of  an  estate,  but  damnum  datum  and  punish- 
ment It  is  laying  a  mulct  upon  himself  for  doing  what  ancient 
policy  mulcted  him  for  not  doing ;  the  case  put  of  a  note  to  pay  a 
sum  of  money  upon  marriage  is,  upon  the  face  of  the  note,  only  a 
contingent  time  of  payment  Some  consideration  must  be  proved, 
and  if,  under  the  pretence  and  mask  of  a  fictitious  consideration, 
it  should  appeeu"  to  be  given  as  a  penalty  to  restrict  the  giver  of 
the  note  from  marrying,  without  any  reasonable  ground,  founda- 
tion, or  consideration  for  giving  it;  I  should  be  apt  to  say,  as 
Papinian  did,  D  xxxv.  de  Condit  &  Demons,  s.  79,  "  quod  in 
fraudem  legis,  ad  impediendas  nuptias  adscriptum  est,  nullam  vim 
habet" 

A  case  was  cited  out  of  1  EoUes  Abridg.  418,  that  if  a  man 
leases  for  life,  upon  condition  that  if  the  lessee  shall  marry  with- 
out licence  he  shall  re-enter,  it  is  a  good  condition.  The  c«ise  is 
taken  out  of  the  Year  Book  of  43  Edward  III.  6  a.  The  case 
itself  is  upon  a  custom  to  pay  a  fine  by  the  tenants  of  a  manor, 
holding  in  villenage,  on  the  marriage  of  their  daughters,  and  an 
issue  was  taken  on  the  custom.  But  the  passage  cited,  and  turned 
into  Eolles,  is  only,  in  the  Year  Book,  a  dictum  of  Kirton,  a 
Judge ;  and  he  adds,  "  yet  it  is  a  condition  against  the  common 
law ;  "  so  that,  as  far  as  it  goes,  it  is  an  authority  in  point  con- 
demning such  restraints.  Baker  v.  White,  2  Vem.  215. 
[*  377]  A  bond  from  a  widow  not  to  marry  again,  was  *  decreed  to 
be  delivered  up,  thought  there  was  a  counter-bond  to  pay  a 
sum  of  money  to  her  executors,  if  she  did  not 

All  the  cases  cited  out  of  the  books,  where  devises  of  either  real 
or  personal  estate,  made  *  upon  condition  of  not  marrying  without 
consent,  with  a  devise  over  on  non-performance  of  the  condition,  • 
are  held  to  be  good,  are  so  far  from  being  prohibitions  of  marriage, 
that  they  contemplate  and  have  a  marriage  in  their  view,  under 
a  proper  direction;  and  though  the  liberty  of  marriage  is  to  be 
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favoured,  yet  the  liberty  of  disposing  of  property  as  the  owner 
pleases,  is  likewise  to  be  supported ;  and  by  considering  these  pro- 
visions in  deed  or  wills,  not  as  prohibitions,  but  as  wise  regula- 
tions of  marriage,  parental  authority,  and  a  free  exertion  of  the 
rights  which  property  gives,  are  duly  maintained,  1  Mod.  308; 
and  the  reason  given  by  Hale  for  supporting  such  conditional 
limitations,  is  "  because  the  party  is  not  thereby  bound  from  mar- 
riage." In  the  case  of  Harvey  v.  Aston,  Comyns,  Chief  Baron, 
729,  lays  it  down,  **  if  a  portion  be  given  on  consideration  that  a 
daughter  should  never  marry,  it  should  be  rejected  as  repugnant  to 
the  original  institution  of  the  creation  of  mankind  \ "  and  a  cove- 
nant, not  to  marry  anybody  except  a  person  who  is  not  obliged  to 
marry,  is  to  every  purpose  the  same  as  a  general  restraint;  and 
then  the  principle  of  public  utility  interposes,  and  forbids  the  sus- 
taining an  action  for  the  infraction  of  it ;  and  what  is  said  in  2 
Shower,  351,  The  Coiaipany  of  Taylors  v.  Clarke,  seems  to  be  the 
substance  of  everything  which  can  be  said  on  this  subject,  viz.  : 

"  Whatsoever  a  man  may  lawfully  forbear,  that  he  may  oblige 
himself  against;  except  where  a  third  person  is  wronged,  or  the 
public  is  prejudiced  by  it" 

*But  the  principle  of  the  judgments  upon  bonds  to  [*378] 
restrain  trade  generally,  or  in  a  particular  place,  without 
consideration,  directly  applies  to  the  case  and  rules  it ;  for  every 
man  is  at  liberty  to  follow  his  trade  or  let  it  alona  He  cannot 
be  compelled  to  follow  it ;  he  may  be  obliged  to  maintain  himself, 
if  able,  but  quite  at  liberty  as  to  the  trade  or  employment,  or  kind 
of  labour. 

Mitchell  V.  Reynolds,  1  Peere  Will.  181,  where  the  restraint  is 
confined  to  a  particular  place,  for  a  particular  time,  and  upon  con- 
sideration, the  bond  was  held  good,  because  the  interest  of  the 
public  is  not  at  all  concerned.  The  indignation  of  a  Judge  in 
Hen.  Vth's  time  {vide  Mr.  Cox's  note,  1  Peere  Will.  p.  193)  at 
such  a  bond,  showed  it  was  criminal  in  his  apprehension.  And 
surely  the  interest  of  the  country  is  more  materially  concerned,  and 
more  fatally  affected  by  this  covenant  than  by  the  other. 

I  see  great  temptations  to  contracts  of  this  kind,  and  the  danger 
of  an  abusive  application  of  them.  Many  virtuous  young  ladies, 
from  filial  duty,  from  a  regard  to  their  parents,  from  their  depend- 
ency upon  them,  and  expectations  of  fortunes  from  them,  may 
not  choose  to  enter  into  contracts  of  marriage.     Young  gentlemen. 
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in  the  hands  of  cunning  artful  women,  may  have  firmness  enough 
to  resist  promises  of  marriage;  but  both  ladies  and  gentlemen, 
when  pressed  to  marry,  and  apprehensions  are  expressed  of  their 
marrying  some  other,  may,  and  frequently  are,  induced  to  promise 
not  to  marry  any  other  person  but  the  objects  of  their  present 
passion ;  and  if  the  law  should  not  rescind  such  engagements,  they 
would  become  prisoners  for  life,  at  the  will  of  most  inexorable 
jailers, —  disappointed  lovers. 

It  is  the  duty  of  all  Courts  of  justice  to  keep  their  eye  steadily 
upon  the  interest  of  the  public,  even  in  the  administration  of 
commutative  justice;  and  when  they  find  an  action  is 
[*  379]  founded  upon  a  *  claim  injurious  to  the  public,  and  which 
has  a  bad  tendency,  to  give  it  no  countenance  or  assistance 
in  foro  civUi.  Upon  this  principle,  turning  prosecutions  for 
felony  into  civil  actions  for  the  things  stolen,  bonds  and  agree- 
ments not  to  prosecute  felonies,  and  many  other  cases  might  be 
cited,  which  are  all  governed  by  that  supereminent  and  noble 
principle,  the  care  and  protection  of  the  whole  community.  And 
upon  that  principle,  we  think  this  covenant,  not  to  marry,  unsup- 
ported by  any  consideration,  is  void. 

The  2nd  question  is,  Whether  there  is  any  consideration 
appearing  upon  the  face  of  the  deed,  or  any  foundation  for  pre- 
suming such  a  consideration  as  will  substantiate  this  covenant, 
and  give  a  binding  property  to  it  ? 

It  was  contended,  that  a  covenant  to  marry  no  other  person  but 
the  plaintiff  was  a  covenant  to  marry  the  plaintiff,  and  that  it 
was  no  more  than  what  was  implied  in  every  marriage  contract; 
and  it  is  certain  that  a  covenant  to  marry  the  covenantee  doth 
carry  along  with  it  a  covenant  not  to  marry  any  one  else,  expres- 
810  univs  est  exclusio  alterius ;  but  the  converse  of  the  prop- 
osition is  not  true;  for  a  promise  to  marry  no  person  but  the 
covenantee  is  not  a  promise  to  marry  the  covenantee.  It  is  not 
a  negative  pregnant  of  an  affirmative  promise,  but  it  is  a  mere 
exception  out  of  a  restraint,  which  would  otherwise  have  been 
general;  and  if  the  person  excepted  had  been  a  stranger,  and 
not  the  covenantee,  there  could  not  have  been  a  shadow  of  doubt 
upon  the  construction,  and  yet  the  exception  must  have  the  same 
effect  in  both ;  and  though  it  was  very  properly  argued,  that  deeds 
are  to  be  construed  according  to  the  intention  of  the  parties,  yet 
that  intention  must  not  be  the  child  of  fancy  and  conjecture,  but 
be  collected  from  the  deed  itself. 
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*We  are  to  construe  contracts,  which  have  been  made,    [*380] 
liberally,  to  reach  the  intention  of  the  contracting  parties ; 
but  we  are  not  to  twist  and  turn  exceptions  out  of  contracts  into 
contracts,  and  make  agreements  for  parties  which  they  have  not 
made  for  themselves. 

It  has  been  said  that  if  it  is  not  a  promise  to  marry  her,  it  is  a 
delusive  promise,  and  the  plaintiff  is  cheated  because  she  must 
have  considered  it  as  a  promise  to  marry  her.  I  see  no  delusion 
at  all  in  it;  the  words  are  plain  and  clear,  and  it  is  a  decisive 
evidence  to  me  that  the  plaintiff  did  not  mean  to  take,  nor  the 
defendant  to  give,  a  promise  of  marriage ;  because  if  they  had  had 
any  such  meaning,  they  would  explicitly  have  said  so.  Why 
take  such  a  circuit  to  express  what  five  words  would  have  ex- 
pressed ?  Why  substitute  the  effect  and  consequence  of  a  promise 
of  marriage,  in  the  place  of  the  expiess  promise  itself  ? 

Beciprocal  promises  of  marriage  were  not  their  intention ;  but 
a  most  unequal  agreement,  by  which  the  man  is  to  be  bound, 
and  the  woman  to  be  left  in  a  state  of  perfect  liberty  as  she 
was  before.  I  am  now  speaking  of  the  agreement  as  meant  and 
understood  by  the  parties;  for  however  the  law  may,  for  very 
wise  purposes,  control  such  an  agreement,  yet,  taking  it  as  they 
understood  it,  the  imposition  is  upon  the  defendant  and  not  upon 
the  plaintiff;  for  she  is  left  quite  a  free  agent,  and  may  marry 
whom  she  pleases  with  impunity;  and  at  the  same  time  the 
defendant,  can  marry  nobody  but  her,  without  paying  her  £1000. 
She  walks  through  life  with  him  as  a  captive  in  her  hand. 

He  could  maintain  no  action  against  her  on  this  deed,  for 
not  marrying  him.  In  "  assumpsit, "  mutual  promises  must  be 
proved ;  if  by  deed,  they  must  be  contained  in  the  deed. 

*It  was  argued,  that  if  the  defendant  Peers  had  ten-  [*381] 
dered  himself  in  marriage  to  the  plaintiff,  and  she  had 
refused,  that  it  would  have  been  a  discharge  or  at  least  sufiBcient 
to  excuse  the  non-performance  of  the  covenant;  and  two  cases 
were  cited,  Holcroft  v.  Dickenson,  Carter,  233  and  Cross  v.  Hunt, 
Carthew,  99.  In  these  cases  there  were  mutual  promises  of 
marriage ;  but  in  this  case  there  are  no  mutual  promises  of  mar- 
riage, and  therefore  a  tender  and  refusal  in  this  case,  where 
she  was  not  obliged  to  marry  him,  and  he  was  not  obliged  to 
marry  her,  could  not  operate  in  avoidance  of  his  covenant,  nor  as 
an  excuse  for  the  non-performance  of  it;  but  if  there  were  any 
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doubt,  the  plaintiff  herself  hath  resolved  it;  for  in  the  count 
upon  which  she  has  recovered,  she  only  says,  she  was  ready  and 
willing  to  have  married  the  defendant,  of  which  he  had  notice ; 
but  does  not  declare  upon  the  deed  as  containing  any  intrinsic 
promise  of  that  kind,  or  as  founded  upon  any  extrinsic  promise  of 
marriage  from  her.  She  considers,  and  declares  upon  the  deed 
according  to  its  natural,  obvious  signification,  that  is,  a  covenant 
not  to  marry  any  other  person  but  her,  without  an  intimation  of 
any  other  covenant  whatsoever  in  the  deed. 

If  there  was  no  covenant  to  be  found  in  the  deed  from  the 
defendant  to  marry  her,  nor  any  covenant  from  the  plaintiff  to 
marry  the  defendant,  or  even  not  to  marry  any  other  person; 
the  question  then  is,  whether  a  consideration  to  support  a  void 
deed  is  to  be  presumed,  or,  if  it  is  not  to  be  averred  and  proved  ? 
It  was  argued,  and  Plowden,  308,  cited,  that  the  law,  from  the 
deliberation  and  solemnity  which  accompanies  the  execution  of 
a  deed,  presumes  the  consideration  and  delivers  the  obligee  €rom 
the  necessity  of  proving  it,  which  must  be  done  in  actions 
[*382]  upon  simple  contracts;  that  doctrine  *is  right,  but  it 
applies  only  to  cases  where  the  deed  is  good  upon  the 
face  of  it.  There  the  will  of  the  party  who  makes  the  deed  is 
a  sufiQcieut  consideration ;  as  Plowden  says,  "  because  promises 
by  words,  and  parole  contracts,  escape  often  from  men  lightly, 
easily,  and  without  much  attention  and  deliberation,  the  law  has 
provided  that  they  shall  not  bind,  unless  there  is  a  consideration.  * 
The  will  of  the  maker  of  the  deed  shall  be  a  decisive  evidence  of 
the  will  of  the  party  who  executes  it ;  but  if  that  will  encounters 
the  interest  of  the  public  the  deed  is  condemned,  not  because  the 
deed  doth  not  evidence  the  will  of  the  maker,  but  because  it 
evidences  a  will  which  the  law  controls  and  condemns;  and  I 
know  of  no  principle  or  case,  where  a  consideration  has  been  pre- 
sumed to  support  a  deed  which  is  void  upon  the  face  of  it.  The 
apparent  consideration  must  be  taken  to  be  the  only  consideration 
till  the  contrary  is  proved.  If  a  presumption  of  consideration, 
without  proof,  was  admissible,  no  deed  could  be  condemned  for 
its  apparent  illegality. 

But  it  was  argued  that  the  defendant  to  oust  the  presumption 
of  a  promise  from  the  plaintiff  to  marry  the  defendant,  should 
have  pleaded  there  was  no  promise  of  marriage  from  the  plaintiff 
and  tendered  an  issue  upon  it 
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If  the  deed  had  heen  good  upon  the  face  of  it,  it  would  have 
been  incumbent  upon  the  defendant  to  have  pleaded  the  fact 
which  had  avoided  it ;  but  it  is  contrary  to  all  rules  of  pleading 
and  common-sense,  for  the  defendant  to  introduce  a  fact  to  sup- 
port the  plaintiff's  defective  declaration. 

If  such  a  deed  is  to  be  propped  and  bolstered  up  by  averments, 
it  is  incumbent  upon  the  party  who  would  support  the  deed,  to 
make  them,  and  not  upon  the  defendant  who  contends  to 
avoid  it;  and  *a  plea  offering  an  issue,  that  there  was  no   [*383] 
such  promise,  would  be  bad,  because  it  would  be  travers- 
ing a  fact  which  is  not  alleged. 

But  it  is  objected  there  is  a  fact  alleged  in  the  declaration 
which  might  have  been  traversed,  and  not  being  traversed  must 
be  taken  to  be  true,  and  that  the  deed  is  legitimated  by  it ;  viz.  : 
*  That  she  was  always  ready  and  willing  to  marry  and  take 
the  defendant  to  husband,  whilst  he  continued  unmarried ; "  but 
the  plaintiff  being  ready  aud  willing  to  marry  the  defendant 
(supposing  it  to  be  a  traversable  matter),  will  not  have  a  retro- 
spective influence,  and  vary  the  nature  of  the  covenant  in  its 
original  creation. 

If  it  were  void  when  executed,  no  subsequent  consideration  can 
animate  it,  and  give  it  a  legal  existence ;  for  the  plaintiff  being 
ready  and  willing  to  marry  the  defendant,  does  not  prove  a 
promise  to  marry  him  anterior  to  the  deed,  or  concomitant  with 
it,  which  is  the  point  and  gist  of  this  question;  and  therefore 
admitting  that  fact  to  be  true,  nay,  admitting  it  was  a  subsequent 
promise  to  marry  him,  it  cannot  give  a  being  to  the  original  deed. 

But  it  is  said  the  plaintiff's  acceptance  of  the  deed  is  an 
evidence  of  a  counter-promise ;  and  that,  in  practice,  out  of  regard 
to  the  modesty  of  the  sex,  a  very  little,  perhaps  silence  alone,  is 
sufficient  to  prove  the  woman's  assent;  but  in  those  cases,  a 
promise  of  marriage  on  the  man's  side  is  fully  proved;  and  so  is 
the  case  of  Cross  v.  Hunt  in  Carthew ;  there  was  an  acknowledg- 
ment under  his  hand,  whereas  here  is  no  promise  of  marriage  on 
the  man's  side  at  all,  and  therefore  it  would  be  most  absurd  to 
presume  a  counter-promise,  where  there  is  no  promise  on  the 
other  side ;  and  the  acceptance  is  really  nothing  more  than  evi- 
dence of  assent  to  the  terms  expressed  in  that  deed,  and 
if  there  had  been  any  similar  deed  *  containing  a  cove-  [*384] 
nant  from  the  plaintiff,  ejusdem  generis  with  the  cove- 
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nant  upon  which  this  action  is  founded,  it  ought  to  have  been 
averred  and  proved;  and  without  such  a  mutual  obligation,  as  Lord 
Hardwicke  said  in  Woodkouse  v.  Shepleij,  2  Atk.  535,  there  is 
colour  to  support  it ;  and  we  are  no  more  at  liberty  to  presume  a 
good  consideration  to  support  a  deed  void  upon  the  face  of  it,  than 
to  presume  a  bad  consideration  to  show  the  nullity  of  the  deed 
that  is  good  upon  the  face  of  it ;  they  must  be  equally  introduced 
by  averment,  and  proved  in  both.  In  the  case  of  Cheesman  v. 
Nainhy,  2  Lord  Eaymond,  1456 ;  2  Strange,  739,  the  bond  was  held 
to  be  good,  because  being  only  to  restrain  trade  in  a  particular  place, 
and  for  a  valuable  consideration  appearing  upon  the  face  of  the 
bond ;  but  if  that  had  not  appeared,  and  it  had  not  been  averred,  it 
had  been  void ;  for  a  bond  to  restrain  in  a  particular  place,  without 
consideration,  is  equally  bad  with  a  bond  of  general  restraint ; 
and  if  this  were  a  case  of  presumption,  which  it  is  not,  the  record 
in  this  case  absolutely  forbids  any  presumption  of  a  promise  of 
marriage  by  the  plaintiff;  for  upon  the  first  count,  which  states 
the  plaintiff's  promise  of  marriage  to  the  defendant  as  the  con- 
sideration of  a  deed,  in  iotidem  verbis,  the  jury  have  found  for 
the  defendant,  so  that  it  appears  judicially  to  us  that  there  was 
no  such  promise  as  we  are  now  desired  to  presume,  and  therefore 
the  verdict  is  so  far  from  furnishing  any  presumption  of  such  a 
proof,  that  it  is  decisive  against  such  a  presumption.  But  if  the 
count  on  which  the  verdict  is  taken  had  been  the  only  count 
in  the  declaration  there  would  have  been  no  foundation  from 
the  verdict  to  presume  that  such  a  consideration  was  proved; 
for  the  extrinsic  collateral  consideration,  not  being  alleged, 
could  not  have  been  given  in  evidence  in  this  count,  and 
[*385]  *  therefore  the  verdict  confining  it  to  this  count  only  can 
furnish  no  such  intendment. 

The  plaintiff  was  apprised  of  the  defect,  and  therefore  laid  the 
promise  of  marriage  in  the  first  count,  but  was  not  able  to  prove 
it  But  as  the  two  counts  are  to  be  considered  distinctly,  and  as 
if  there  had  been  two  distinct  deeds,  we  lay  no  great  stress  on  the 
verdict  upon  the  first  count. 

As  the  deed  is  void  on  the  face  of  it,  and  there  is  no  intrinsic 
consideration,  nor  any  alleged  in  the  second  count,  we  are  all 
unanimously  of  opinion,  that  the  judgment  is  right,  and  must 
be  affirmed,  and  therefore 

Let  it  he  affirmed. 
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ENGLISH  NOTES. 

In  Hartley  y.  Rice  (1808),  10  East,  22,  10  B.  B.  228,  a  contract  not 
to  marry  within  a  particular  time  was  declared  to  be  void. 

The  question  of  restraint  of  marriage  generally  arises  in  connection 
with  gifts  in  wills,  either  vesting  on  marriage  under  a  condition  or 
being  defeated  on  marriage.  Not  only  are  conditions  in  general  re- 
straint of  marriage  void,  but  those  are  also  void  which  lead  to  probable 
prohibition.  Keilly  v.  Monck  (1795),  3  Ridg.  P.  C.  205.  There  a 
condition  of  a  gift  was  that  the  donee  should  not  marry  any  one  whose 
income  derived  from  freeholds  was  less  than  £500  per  annum.  This 
condition  was  held  to  be  void. 

The  following  conditions  have  been  held  to  be  valid  as  being  in  par- 
ticular restraint :  To  marry  or  not  to  marry  a  particular  person,  Jarvis 
V.  Duke  (1681),  1  Vern.  19;  Eandal  v.  Fayne  (1779),  1  Bro.  C.  C.  55. 
Not  to  marry  native  of  a  particular  country,  Pernn  v.  Lyon  (1808),  9 
East,  170,  9  B.  B.  520.  Not  to  marry  member  of  a  particular  religion, 
Dufjyin  v.  Kelly  (1847),  10  Ir.  Eq.  Bep.  296.  To  marry  persons  of  a 
a  particular  religion  only,  Hodgson  v.  Halford  (1879),  11  Ch.  D.  959, 
48  L.  J.  Ch.  548.  Not  to  marry  persons  of  a  particular  class,  such  as 
domestic  servants,  Jenner  v.  Turner  (1881),  16  Ch.  D.  188,  50  L.  J. 
Ch.  161,  43  L.  T.  468, 29  W.  R.  99.  Not  to  marry  under  a  reasonable  age, 
or  unless  with  consent  of  parent  or  guardians,  Stackpole  v.  Beaumont 
(1796),  3  Ves.  89,  3  B.  B.  52;  Clifford  v.  Beaumont  (1828),  4  Buss. 
325;   Younge  v.  Furse  (1859),  8  De  G.  M.  &  Q.  756. 

The  efficiency  of  a  condition  in  general  restraint  of  marriage  depends 
(1)  on  the  nature  of  the  property  to  the  gift  of  which  the  condition  is 
attached;  (2)  on  its  being  precedent  or  subsequent. 

A  condition  precedent  as  to  marriage  with  consent,  or  above  a  certain 
age,  or  with  or  except  with  particular  persons,  attached  to  a  gift  of  real 
or  personal  property,  is  valid,  and  the  gift  fails  to  take  effect  if  the 
condition  is  not  fulfilled.  Scott  v.  Tyler  (1788),  2  Bro.  C.  C.  431  (leg- 
acy to  be  settled  in  case  of  marriage  under  twenty-one,  with  consent); 
Fry  V.  Porter  (1795),  1  Mod.  300;  Bertie  v.  Faulkland  (1688),  3  Ch. 
Ca.  129;  Harvey  v.  Aston  (1737),  1  Atk.  361;  Reynish  v.  MaHin 
(1746),  3  Atk.  330;  Stackpole  v.  Beaumont  (1796),  3  Ves.  89,  3  B. 
B.  52,  which  came  up  again  as  Clifford  v.  Beaumont  (1828),  4  Buss. 
325  (gift  on  marriage  with  consent) ;  Knight  v.  Cameron  (1807),  14 
Ves.  389  (legacy  on  attaining  majority,  or  marriage  under  that  age 
with  consent  of  executors) ;  Smith  v.  Cowdery  (1825),  2  Sim.  &  St. 
368  (bequest  on  day  of  marriage  with  any  other  person  than  A.) ;  Davis 
V.  Angel  (1862),  4  De  G.  F.  &  J.  524,  31  L.  J.  Ch.  613  (gift  on  mar- 
riage with  A.);  In  re  Brown's  Will  (1881),  18  Ch.  D.  61  (gift  on  mar- 
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riage  with  consent);  In  re  BoddingtoUy  Boddington  v.  Clairat  (1884), 
25  Ch.  D.  685,  53  L.  J.  Ch.  475,  50  L.  T.  761,  32  W.  R.  448  (annuity 
to  testator's  widow  whose  marriage  declared  null  and  void  before  the 
testator's  death,  but  after  the  date  of  the  will). 

A  condition  subsequent  in  general  restraint  of  marriage  is  good  if  at- 
tached to  gift  of  real  estate,  at  all  events,  if  the  disposition  can  be  taken 
to  show  an  intention  of  providing  until  marriage,  but  not  of  discoura- 
ging marriage.  Jones  v.  Jones  (1876),  1  Q.  B.  D.  279,  46  L.  J.  Q.  B. 
166.  Such  a  condition  in  general  restraint  attached  to  gift  of  person- 
alty is  bad,  Morley  v.  Reynoldson  (1843),  2  Hare,  570.  There  the 
testator  bequeathed  the  residue  of  his  personal  estate  to  his  daughter 
upon  trust  for  her  maintenance  and  support  until  she  attained  twenty- 
one,  or  married  with  the  consent  of  his  trustees  under  that  age;  and 
upon  her  attaining  such  age  or  her  marriage,  for  her  separate  use  with 
remainder  to  her  children;  and  in  case  of  her  death  without  issue, 
remainders  over  to  certain  legatees.  By  a  codicil,  he  prohibited  his 
daughter  from  marrying,  and  in  case  of  her  marriage  or  death  the  gift 
was  to  go  over  to  the  same  legatees  in  remainder.  It  was  held  that  the 
condition  being  in  restraint  of  marriage  was  void  as  to  the  life  interest 
of  the  daughter.  The  daughter  died  in  1894,  leaving  children.  The 
question  arose  whether  her  children  were  entitled  in  remainder  as 
directed  in  the  will,  or  whether  the  codicil  destroyed  their  right.  It  was 
held  that  the  will  and  codicil  must  be  read  together,  and  that  the  true 
construction  was  that  the  property  was  to  go  over  on  death  or  marriage, 
whichever  should  happen  first,  and  that  as  it  could  not  go  over  on  mar- 
riage, the  children  were  entitled  to  the  fund.  Morley  v.  Reynoldson 
(1895),  1  Ch.  449.  Proceeds  of  the  sale  of  realty  are  personalty  for  the 
above  purpose.  So  is  a  mixed  fund  of  personalty  and  proceeds  of  sale 
of  realty.  Lloyd  v*  Lloyd  (1852),  2  Sim.  N.  S.  255;  Bellairs  v.  Bel- 
lairs  (1874),  L.  R.,  18  Eq.  510,  43  L.  J.  Ch.  669,  22  W.  R.  942. 

A  condition  subsequent  in  particular  restraint  of  marriage  is  good  as 
to  gifts  of  real  estate,  Jenner  v.  Turner  (1881),  16  Ch.  D.  188,  50  L. 
J.  Ch.  161,  43  L.  T.  468,  29  W.  R.  99;  but  ineffectual  as  to  gifts  of 
personalty,  unless  there  is  a  gift  over.  Marples  v.  Bainbridge  (1816), 
1  Madd.  590,  16  R.  R.  271;  Poole  v.  Bolt  (1853),  11  Hare,  63;  W.y. 
B.f  11  Beav.  621.  If  there  is  a  gift  over,  the  condition  is  effective. 
Dickson's  Trust  (1850),  1  Sim.  N.  S.  37,  20  L.  J.  Ch.  33;  Crav&fi  v. 
Brady  (1867,  1869),  L.  R.,  4  Eq.  209,  4  Ch.  296. 

A  condition  in  restraint  of  second  marriage  is  good.  Allen  y .  Jackson 
(1876),  1  Ch.  D.  399,  46  L.  J.  Ch.  310,  33  L.  T.  713,  24  W.  R.  306. 

A  conditional  limitation  until  marriage  and  then  over  is  valid.  Heath 
V.  Lewis  (1865),  3  De  G.  M.  &  G.  964;  PoU&r  v.  Lewis  (1866),  24  L. 
J.  Ch.  488. 
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AMERICAN  NOTES. 

The  principal  case  is  in  harmony  with  the  American  cases.  See  Conrad  v. 
Williams,  6  Hill  (New  York),  444;  Mandlebavm  v.  McDonell,  29  Michigan, 
78;  Sterling  v.  Sinnickson,  2  Southard  (New  Jersey),  756 ;  Maddox  v.  Maddox, 
11  Grattan  (Virginia),  804.  A  contract  to  pay  money  on  condition  that  the 
payee  shall  not  marry  within  two  years,  and  if  he  does,  then  to  pay  a  certain 
sum  per  day  during  the  time  he  remains  unmarried,  is  void.  Chalfant  v.  Pay- 
ton,  91  Indiana,  202 ;  46  Am.  Rep.  586  (case  of  a  so-called  "  marriage  benefit 
certificate  ") ;  White  v.  Equitable  Nuptial  Benefit  Union,  76  Alabama,  251 ;  52 
Am.  Rep.  325. 

The  principal  case  is  cited  by  Pomeroy  (Equity  Jurisprudence,  p.  1326) ;  and 
in  Lawson  on  Contracts,  §  320  ;  and  in  2  Parsons  on  Contracts,  p.  •  73,  where 
it  is  said :  "  These  contracts  are  wholly  void,"  and  in  Story  on  Contracts,  §  687. 

The  general  rule,  with  its  limitations,  is  well  stated  in  the  case  last  cited 
above  as  follows :  ''  The  rule  rests  upon  the  proposition  that  the  institution  of 
marriage  is  the  fundamental  support  of  national  and  social  life,  and  the 
promoter  of  individual  and  public  morality  and  virtue ;  and  that  to  secure 
well  assorted  marriages  there  must  exist  the  utmost  freedom  of  choice. 
Neither  is  it  necessary  there  should  be  positive  prohibition.  If  the  condition 
is  of  such  nature  and  rigidity  in  its  requirement  as  to  operate  as  a  probable 
prohibition,  it  is  void.  On  the  other  hand,  conditions  in  conveyances  or 
annexed  to  legacies^  and  devises,  in  partial  restraint  of  marriage,  in  respect  to 
time,  or  place,  or  person,  if  reasonable  in  themselves,  and  not  materially  and 
practically  creating  an  undue  restraint  upon  the  freedom  of  choice,  are  not 
void.  Under  the  operation  of  this  rule,  conditions  restraining  marriage, 
without  consent  of  parents,  guardians,  or  executors,  or  under  twenty-one,  or 
other  reasonable  age,  or  with  particular  persons,  are  held  to  be  valid ;  and 
conditions  not  to  marry  a  man  of  a  particular  profession,  or  that  lives  in  a 
named  town  or  country,  or  who  is  not  seised  of  an  estate  in  fee,  are  held  to 
be  general  and  void." 

In  Conrad  v.  Williams,  supra^  it  was  said,  obiter,  that  a  promise  by  A.  to 
marry  B.  "  if  he  ever  married,  was  in  effect  a  promise  in  restraint  of  marriage." 

In  Sterling  v.  Sinnickson,  supra,  it  was  held  that  an  obligation  to  pay  JIOOO 
provided  the  obligee  is  not  lawfully  married  in  six  months,  is  void.  Citing 
the  principal  case. 

The  principal  case  is  also  cited  in  Maddox  v.  Maddox* s  AdmWs,  supra, 
which  holds  that  a  legacy  "  during  her  single  life,  and  forever,  if  her  conduct 
should  be  orderly,"  &c.,  is  void.  A  devise  to  testator's  wife  "during  her 
natural  life  or  widowhood,  with  remainder  after  her  death  or  marriage  to  her 
children,"  is  void.  Stilwell  v.  Knapper,  69  Indiana,  558 ;  35  Am.  Rep.  240,  a 
learned  review.  See  Parsons  v.  Winslow,  6  Massachusetts,  178 :  4  Am.  Dec. 
107.  But  to  the  contrary,  Little  v,  Birdwell,  21  Texas,  597 ;  73  Am.  Dec.  242 ; 
Hotz*s  Estate,  38  Pennsylvania  State,  422 ;  80  Am  Dec.  490 ;  Bosfick  v.  Blades, 
59  Maryland,  231;  43  Am.  Rep.  548;  Dumey  v.  Schoeffler,  24  Missouri,  170; 
69  Am.  Dec.  422 ;  Pringle  v.  Dunkley,  14  Smedes  &  Marshall  (Mississippi),  16  ; 
53  Am.  Dec.  110 ;  Plympton  v.  Plympton,  6  Allen  (Mass.),  178 ;  Hibbits  v.  Jack, 
97  Indiana,  570 ;  49  Am.  Rep.  478. 
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No.  35.  —  CAETWRIGHT  v.  CAETWEIGHT. 
(Ch.  1853.) 

RULE. 

An  agreement  for  future  separation  between  husband 
and  wife  is  illegal  and  void  as  against  public  policy. 

Cartwright  v.  Cartwright. 

3  De  G.  M.  &  G.  982-992  (s.  c.  22  L.  J.  Ch.  841,  10  Hare,  630). 

Contract.  —  Illegality.  —  Husband  and  Wife,  — Agreement  for  Future 

Separation, 

[982]  By  an  antenuptial  settlement,  the  father  of  the  husband  conveyed  free- 
hold hereditaments  to  the  use  of  trustees  during  the  life  of  the  wife,  in 
trust  for  her  separate  use,  subject  to  a  proviso,  whereby  it  was  declared  that,  if 
a  separation  should  take  place  by  reason  of  any  disagreement  between  the  hus- 
band and  wife,  or  otherwise,  the  rents  and  profits  should,  from  the  time  of  such 
separation,  during  the  joint  lives  of  the  husband  and  wife,  be  paid  to  the 
husband :  — 

Held,  that  the  proviso  was  in  the  nature  of  a  condition,  and  not  of  a  limitation ; 
and  that  it  was  void,  as  being  contrary  to  public  policy. 

This  was   an   appeal   from   the    decision   of  Vice-Chancellor 
Wood,  dismissing  a  claim. 

Br  an  antenuptial  settlement,  which  was  dated  the  10th  of 
July,  1839,  Thomas  Cartwright,  the  father  of  Henry  Cartwright 
the  intended  huslmnd,  assured  certain  freehold  hereditaments  to 
the  use  of  himself,  his  heirs  and  assigns,  until  the  marriage,  and 
immediately  after  the  marriage  to  the  use  of  a  trustee,  his  execu- 
tors, administrntors,  and  assigns,  for  the  term  of  100  years,  upon 
the  trusts  thereinafter  mentioned,  with  remainder  to  the  use  of 
Thumas  Cartwriglit  and  his  assigns  for  his  life,  with  remainder 
to  the  use  of  George  Keen,  his  executors,  administrators,  and 
assigns,  for  a  term  of  600  years,  to  commence  from  the  death  of 
ITinmas  Cartwright,  upon  the  trusts  thereinafter,  declared,  and 
s^bj^ct  thereto  to  the  use  of  Moses  Cartwright  and  Robert  William 
Hand,  during  the  life  of  Ellen  Grimes  the  intended  wife;  in 
trust  (suhjeet  to  the  provision  for  the  determination  of  such  trust 
thereinafter  contained,  and  to  the  payment  of  interest  upon  two 
snma  therein  mentioned),  to  pay  the  rents  and  profits  to  Ellen 
C»T  1  .  intended  wife  for  her  life,  for  her  separate  use,  with- 
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out  power  of  anticipation.  And  it  was  thereby  agreed  that  such 
rents  and  profits  should  be  applied  by  her  for  the  benefit  of  her- 
self, and  also  for  the  support,  maintenance,  and  education  of  the 
children  (if  any)  of  the  marriage,  with  remainder  to 
the  use  of  Henry  Cartwright  and  his  *  assigns  for  his  life  [*  983] 
without  impeachment  of  waste,  with  remainder  to  the 
use  of  trustees  to  preserve  contingent  remainders,  with  remain- 
der to  the  use  of  the  first  and  other  sons  and  of  the  first  and 
other  daughters  of  the  marriage  successively  in  tail  male,  with 
remainder  to  the  use  of  Thomas  Cartwright  in  fee. 

The  deed  contained  the  following  proviso  upon  which  the 
question  turned :  "  Provided  always,  and  it  is  hereby  further 
declared  and  agreed,  by  and  between  the  parties  to  these  presents, 
that  in  case  a  separation  shall  take  place,  by  reason  of  any  dis- 
agreement or  otherwise,  between  the  said  Henry  Cartwright  and 
Ellen  Grimes,  after  the  solemnization  of  their  said  intended  mar- 
riage, then  and  in  such  case  the  rents,  issues,  and  profits  of  the 
said  hereditaments  and  premises  so  limited  in  use  to  the  said 
Moses  Cartwright  and  Eobert  W.  Hand  and  their  heirs,  during 
the  natural  life  of  the  said  Ellen  Grimes  in  remainder  expectant 
upon  the  decease  of  the  said  Thomas  Cartwright,  and  subject  to 
the  aforesaid  two  several  terms  of  years  as  aforesaid,  shall  from 
the  time  of  such  separation  and  thenceforth  during  the  joint 
mutual  lives  of  the  said  Henry  Cartwright  and  Ellen  Grimes, 
(but  subject  and  without  prejudice  to  the  said  two  terms  or  such 
one  of  them  and  the  trusts  thereof  as  shall  be  capable  of  being 
exercised  in  the  events  which  may  happen)  be  paid  to  or  shall  be 
permitted  to  be  received  and  taken  by  the  said  Henry  Cartwright 
and  his  assigns,  to  and  for  his  and  their  own  use  and  benefit, 
instead  of  being  paid  to  the  said  Ellen  Grimes  for  her  sole  and 
separate  use  as  hereinbefore  directed,  but  without  prejudice  to 
the  right  of  the  said  Ellen  Grimes  to  receive  such  rents  and 
profits  for  the  remainder  of  her  natural  life,  in  case  she  shall 
happen  to  survive  the  said  Henry  Cartwright,  subject  neverthe- 
less to  the  aforesaid  terms  of  100  years  and  600  years, 
and  the  trusts  thereof.  *  Provided  also,  and  it  is  hereby  [*984] 
further  declared  and  agreed,  that  if  the  said  Ellen  Grimes 
shall  at  any  time  hereafter  incur  any  debt  or  debts  for  clothes  or 
paraphernalia,  or  shall  against  the  will  or  injunction  or  without 
the  permission  of  the  said  Henry  Cartwright,  incur  any  other 
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debt  or  debts  on  any  account  whatsoever,  or  be  the  means  of  entail- 
ing any  loss  or  damage  upon  the  said  Henry  Cartwright ;  and  the 
said  Henry  Cartwright  shall  give  to  the  said  Moses  Cartwright 
and  Eobert  William  Hand,,  their  heirs  or  assigns,  or  other  the 
trustee  or  trustees  for  the  time  being,  notice  in  writing,  and  shall 
also  advance  to  such  trustee  or  trustees  reasonable  proof  of  a 
demand,  or  of  a  loss  made  upon  or  incurred  by  him,  for  the  payment 
of  any  such  debt  or  debts,  losses  or  damages,  so  incurred  or  entailed 
by  her  the  said  Ellen  Grimes  as  aforesaid ;  then  and  in  such  case 
the  said  trustees  or  trustee  shall  stand  and  be  possessed  of  and 
interested  in  all  and  singular  the  benefits  intended  for  the  said 
Ellen  Grimes  by  this  settlement,  or  such  part  thereof  respectively 
as  may  be  rendered  available  for  the  purposes  of  the  indemnity 
hereinafter  mentioned,  in  trust,  as  an  indemnity  and  for  the  pro- 
tection of  the  said  Henry  Cartwright,  his  heirs,  executors,  and 
administrators,  against  the  payment  of  such  particular  debt  or 
debts,  losses  or  damages,  out  of  bis  own  individual  estate  and 
effects,  and  all  costs  and  chaiges  incurred  or  sustained  by  him  by 
reason  or  in  consequence  thereof ;  and  that  until  satisfaction  of 
every  such  debt  or  debts,  losses  or  damages,  whereof  notice  and  proof 
shall  have  been  so  given  by  the  said  Henry  Cartwright,  end  such 
costs  and  charges  as  aforesaid,  the  said  trustees  or  trustee  for  the 
time  being,  acting  in  the  trusts  hereinbefore  declared,  shall  with- 
hold or  retain  out  of  the  said  benefits  intended  for  the  said 
Ellen  Grimes,  and  so  available  as  aforesaid,  such  sum  or  sums  as 

shall  be  requisite  to  satisfy  such  debt  or  debts,    losses 
[•985]   or  damages,  costs,  and*  charges.     And  in  case  the  said 

Henry  Cartwright,  his  heirs,  executors,  or  administra- 
tors, shall  pay  the  same,  then  shall  and  do  reimburse  the  said 
Henry  Cartwright  his  heirs,  executors,  or  administrators,  the 
amount  which  he  or  they  shall  have  so  paid,  together  with  all . 
costs  €md  charges  which  he  or  they  may  have  incurred  in  relation 
thereto.  • 

There  was  no  issue  of  the  marriage.  Up  to  the  year  1846  the 
plaintiff  and  his  wife  resided  together;  but  in  the  beginning  of 
1846  the  wife  went  to  reside  with  her  mother  at  Derby,  and  she 
and  the  plaintiff  had  from  that  period  up  to  the  present  time 
lived  in  a  state  of  separation.  In  June,  1850,  the  plaintiff  com- 
menced proceedings  in  the  Ecclesiastical  Court  against  his  wife 
for  restitution  of  conjugal  rights.     The  wife  replied  to  those  pro- 
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ceedings  by  allegations  of  cruelty  and  adulteryi  and  prayed  a 
divorce  a  mensd  et  thoro;  but  subsequently  the  allegations  of 
cruelty  were  by  the  Ecclesiastical  Court  ordered  to  be  expunged. 
On  the  26th  of  June,  1851,  a  divorce  a  mensd  et  thoro  was 
pronounced  by  the  Ecclesiastical  Court  The  plaintiff  and  his 
wife,  during  all  the  proceedings  in  the  Ecclesiastical  Court, 
lived,  and  they  still  continued  to  live,  separate  and  apart  from 
each  other. 

Thomas  Cartwright,  the  father  of  the  plaintiff,  died  on  the 
26th  of  April,  1851.  On  bis  decease  the  plaintiff  applied  to  the 
trustees  to  pay  to  him  the  rents^  issues,  and  profits  of  the  settled 
hereditaments,  and  on  their  refusal  he  filed  the  present  claim. 

On  the  7th  of  March,  1853;  the  claim  came  on  to  be  heard,  and 
was  dismissed  with  costs,  on  the  ground  that,  independently  of 
the  question  whether  the  provision  in  the  event  of  a  sep- 
aration was  valid  or  not,  the  separation  *  was  of  such  a  [*  986] 
kind,  and  had  taken  place  under  such  circumstances, 
that  the  husband  could  not  avail  himself  of  it  for  the  purpose  of 
claiming  the  benefit  of  the  provision.  From  this  dismissal  the 
plaintiff  appealed. 

Their  Lordships  desired  that  in  the  first  instance  the  argument 
might  be  addressed  exclusively  to  the  question  of  the  legality  of 
the  provisa 

Mr.  Eussell  and  Mr.  T,  H.  Terrell,  for  the  appellant,  referred 
to  the  following  cases :  — 

Wilson  V.  Wilson,  1  H.  L.  Cas.  538 ;  Netvis  v.  Lark,  [987] 
Plowd.  403;  Mary  Portington's  Case,  10  Co.  Eep.  41  b; 
Bateman  v.  Ross,  1  Dow.  235 ;  14  E«  R.  55 ;  Cocksedge  v.  Cock- 
sedge,  14  Sim.  244;  5  Hare,  397;  13  L.  J.  Ch.384;  Vandergucht 
V.  de  Blaquiere,  5  MyL  &  Cr.  229;  Jacobs  v,  Amyatt,  1  Madd, 
376  n. ;  Wilson  v.  Mushett,  3  R  &  Ad.  743;  1  L.  J.  (N.  S.)  K 
B.  250;  Egerton  v.  Lord  Broumlow,  1  Sim,  (N.  S.)  464,  since 
reversed  by  the  House  of  Lords ;  see  4  H.  L.  Cas.  1. 

Mr.   Daniel  and  Mr.   Amphlctt,  for  Mrs.  Cartwright, 
referred  to  Durant  v.   Titley,  7  Price,    577;  Rodney  v.    [988] 
Chambers,  2  East,  283;  St.  JohnY.  St.  John,  11  Ves.  526; 
Egerton  v.  Lord  Brownlow,  1  Sim.  (K  S.)  464;  but  see  S.  C.  on 
appeal,  4  H.  L.  Cas.  1. 

Mr.  C.  M  Eoupell  and  Mr.  Bowring  for  the  trustees* 

Mr.  Eussell  in  reply. 
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The  Lord  Justice  Knight  Bruce  :  — 

The  first  question  is,  whether  the  limitation  in  favour  of  the 
husband  is  in  the  nature  of  a  remainder,  or  of  a  condition 
destructive  of  the  particular  estate.  It  appears  to  me  plainly 
in  the  nature  of  a  condition  destructive  of  the  particular  estate, 
and  not  a  limitation  to  await  its  natural  termination;  and  if, 
therefore,  the  limitation  by  way  of  condition  destructive  of  the 
particular  estate,  is  one  of  an  illegal  nature,  or  contravening  the 
policy  of  the  law  (the  same  idea  in  other  terms),  I  apprehend 
that  it  is  void  —  that  it  is  as  if  it  had  never  been  —  and  that  the 
invalidity  of  it  does  not  affect  the  validity  of  the  other  provisions 
in  the  same  instrument,  to  which  there  is  no  such  objection, 

Now,  I  apprehend  the  theory  of  the  law  to  be,  that  a 
[*  989]  *  man  and  his  wife  cannot  live  in  a  state  of  separation  from 
each  other  (in  the  only  sense,  or  in  either  of  the  only 
senses,  in  which  that  term  can  possibly  be  understood  here)  with- 
out some  failure  on  the  part  of  one  or  both  in  the  performance  of 
duties  in  the  fulfilment  of  which  society  has  an  interest  Here 
certain  rights  in  property  have  been  conferred  by  an  antenuptial 
settlement  on  the  intended  husband  and  the  intended  wife,  in 
the  event  of  the  marriage  taking  place,  subject  to  a  proviso  for 
materially  varying  those  rights  in  a  manner  favourable  to  the  hus- 
band, if  a  separation,  by  reason  of  any  disagreement  or  otherwise, 
should  take  place.  Understanding  that  term  as  I  have  already 
stated,  I  am  of  opinion  that  such  a  proviso  is  against  public 
policy,  and  therefore  void.  This  renders  it  unnecessary  to  go 
into  the  particular  facts  of  the  case. 

The  Lord  Justice  Turner  :  — 

There  are  two  questions  in  this  case :  First,  the  question  on 
the  construction  of  this  deed,  whether  this  is  a  limitation,  or 
whether  it  is  by  way  of  condition  determining  the  estate ;  and, 
secondly,  if  it  be  a  condition,  what  is  the  effect  of  that  condition  ? 

By  the  deed,  the  estate  is  vested  in  the  trustees  during  the  life 
of  the  wife,  in  trust,  subject  to  the  provision  for  the  determina- 
tion of  the  trusts  thereinafter  contained,  to  pay  the  rents  and 
profits  to  the  wife  for  and  during  her  life;  and  the  provision 
thereinafter  contained  is,  that  in  case  a  separation  shall  take 
place,  by  reason  of  any  disagreement  or  otherwise  between  the 
husband  and  wife  after  the  solemnization  of  the  marriage,  then 
and  in  such  case  the  rents,  issues,  and  profits  shall  be  paid  to  the 
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husband  during  the  remainder  of  the  joint  natural  lives  of  the 
husband  and  the  wife.  Now,  if  this  be  construed  to  be 
*  a  limitation,  the  effect  of  that  construction  of  the  deed  [*  990] 
would  be,  to  leave  undisposed  of  by  the  deed  the  interest 
after  the  determination  of  the  estate  limited  to  the  wife  until  the 
separation,  —  to  leave  undisposed  of  the  interest  in  remainder 
during  the  joint  lives.  Of  course,  that  is  a  construction  one 
would  not  be  inclined  ordinarily  to  put  upon  a  marriage  settle- 
ment, purporting  to  dispose  of  all  the  interests  in  the  property 
comprised  in  that  deed.  The  language  of  the  deed  does  not  import 
that  any  such  construction  could  probably  be  contemplated  by  the 
parties,  for  the  limitation  is  distinct  to  the  trustees,  subject  to 
the  proviso  for  determining  the  estate,  and  there  is  a  distinct 
proviso  for  determining  it.  I  feel,  therefore,  no  doubt  that  this 
is  a  life  estate,  with  a  condition  for  determining  that  estate. 

Then  we  come  to  the  second  question.  What  is  the  effect  of 
that  condition?  It  was  very  fairly  admitted  in  argument  that 
the  condition  would  be  bad  if  contained  in  a  deed  entered  into 
between  the  husband  and  wife  after  the  marriage ;  but  it  was  said 
that  it  was,  nevertheless,  good  in  a  deed  entered  into  between  the 
husband  and  wife  and  the  father  of  the  husband  antecedent  to 
and  upon  the  occasion  of  the  marriage,  in  contemplation  of  the 
marriage  between  the  parties.  In  order  to  see  whether  that  is 
so,  it  is  necessary  to  consider  why  it  is  that  the  condition  would 
be  bad  if  entered  into  between  the  husband  and  wife  after  the 
marriage.  If  it  is  clear  that  the  reason  why  the  condition  would 
be  bad  if  entered  into  between  the  husband  and  wife  after  the 
marriage  is,  the  policy  of  the  law,  founded  upon  the  relation 
which  exists  between  the  husband  and  wife,  and  the  importance 
to  society  of  maintaining  that  relation  between  them,  —  if  that 
be  the  principle  upon  which  the  condition  would  be  invalid  if 
entered  into  in  a  deed  after  marriage,  what  distinction 
can  there  *be  where  the  provision  is  contained  in  a  deed  [*991] 
entered  into  with  reference  to  marriage  and  when  the 
marriage  state  is  the  condition  of  the  parties  contemplated  by 
them  at  the  time  of  the  execution  of  the  deed?  Now,  that  a 
condition  of  this  description  is  against  the  policy  of  the  law  is 
tolerably  clear.  In  the  case  of  Brown  v.  Peck,  1  Eden,  140, 
there  was  a  gift  to  a  woman  of  an  annuity  of  a  certain  amount, 
if  she  lived  with  her  husband;  but  if  she  lived  separate  from 
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him  and  with  her  mother,  she  was  to  have  a  larger  annuity.  It 
was  held  that  the  condition  was  bad,  as  being  contra  bonos 
mores ;  and  the  woman  was  held  entitled  to  the  larger  annuity. 
And  in  the  case  of  Westmeath  v.  Weitmeath,  Jac.  126,  I  find 
Lord  Eldon  expressing  himself  in  these  words :  "  I  apprehend 
that  any  instrument  which  provides  for  a  present  separation,  and 
which  prospectively  looks  to  the  parties  living  together  again, 
and  then  to  a  future  separation,  that  such  a  deed,  so  far  as  it 
provides  for  that  future  separation,  will  never  be  carried  into 
effect "  These  cases,  I  think,  show  that  it  is  the  policy  of  the 
law  which  renders  these  conditions  bad.  The  appellant,  how** 
ever,  relied  upon  another  case  in  the  House  of  Lords,  Bateman  v. 
£o88 ;  but  that  was  a  case  in  which  there  had  been  a  separation 
between  the  parties  at  the  time  when  the  arrangement  was  made ; 
and  in  a  suit  between  them  there  was  a  reference  to  arbitration, 
and  the  award  was,  that  a  certain  annuity  should  be  paid  to  the 
wife,  provided  they  should  so  long  continue  separate  and  apart 
from  each  other;  that  is  to  say,  that  the  annuity  to  the  wife 
should  continue  as  long  as  the  separation  continued,  there  being 
a  separation  at  the  time  the  deed  was  entered  into.  That  case, 
therefore,  does  not  in  the  least  degree  militate  against 
[*992]  what  is  to  be  found  in  Westmeath  v.  *  Westmeath,  and 
the  other  cases  which  Lord  Eldon  dealt  with  when  he 
held  that  provisions  which  have  reference  to  future  separations 
are  against  the  policy  of  the  law. 

An  argument  was,  however,  attempted  to  be  founded  on  this 
distinction :  it  was  said  this  was  not  a  settlement  by  the  hus- 
band on  the  wife,  but  by  the  father  of  the  husband.  I  take  it 
that,  in  general,  no  person  can  derive  any  interest  under  the 
fraudulent  act  of  another,  and  that  this  rule  equally  applies  to 
an  act  in  fraud  of  the  law  as  to  an  act  in  fraud  of  another  party. 
It  does  not  seem  to  me,  therefore,  that  any  valid  distinction  can 
be  founded  on  the  circumstance  of  this  being  a  settlement  made 
by  the  father. 

Upon  all  these  grounds,  I  am  clearly  of  opinion  that  this  con* 
dition  is  altogether  void.  The  appeal  must  be  dismissed  with 
costs. 

EN6IJ8H  NOTES. 

An  agreement  for  immediate  separation  is  valid.  Covenants  in  a 
separation  deed  will  be  specifically  enforced,  Wilson  v.  Wilson  (1854), 
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5  H,  L.  Gas.  40;  but  if  tlie  separation  does  not  take  placei  the  agree* 
ment  is  void,  HindUy  v.  Westmeath  (1827),  6  B.  &  G.  200,  confirmed 
by  Westmeath  v.  Salisbury  (1881),  5  Bli.  K.  S.  339,  895.  So  is  an 
agreement  on  reconciliation  to  revive  the  provisions  of  a  former  separa- 
tion deed.     Westmeath  v.  Salisbury,  9upra. 

Ill  re  Moore,  Trafford  v.  Maconochie  (1888),  39  Ch.  D.  116,  57  L. 
J.  Ch.  936,  69  L.  T.  681,  37  W.  R.  83,  a  gift  to  a  woman  of  a  weekly 
allowance  while  she  lived  apart  &om  her  husband  was  held  to  be  void 
in  toto. 

AMERICAN  NOTES. 

The  principal  case  is  well  supported  in  America.  Helms  v.  Franciscus, 
2  Blaud  Chancery  (Maryland),  544  ;  20  Am.  Dec.  402 ;  Rogers  v.  Rogers^ 
4  Paige  Chancery  (New  York),  516 ;  27  Am.  Dec.  84 ;  Mercein  v.  People^  25 
Wendell  (New  York),  64;  35  Am.  Dec.  653  (by  Walworth,  Chancellor,  and 
Paige,  Senator)  ;  Gaines'  AdmW  v.  Poor^  3  Metcalfe  (Kentucky),  503 ;  79  Am. 
Dec.  559;  McKen%van  v.  Philips,  6  Wharton  (Pennsylvania),. 571 ;  37  Am. 
Dec.  438. 

A  deed  of  separation  is  only  binding  when  made  through  the  medium  of  a 
trustee,  and  is  then  binding  only  on  the  husband  and  trustee.  Supkenson  v. 
Osbomey  4]  Mississippi,  119 ;  90  Am.  Dec.  358.  In  a  note  on  this  case,  90 
Am.  Dec.  369,  it  is  said  to  be  sustained  by  Cropsey  v.  McKinneyy  30  Barbour 
(New  York  Supr.  Ct.),  47 ;  Morgan  v.  Potter,  17  Hun  (New  York  Supr.  Ct.), 
403 ;  Simpson  v.  Simpson,  4  Dana  (Kentucky),  140 ;  Buchner  v.  Ruth,  13 
Richardson  (So.  Car),  157;  Phillips  v.  Meyers,  82  IDinois,  67  ;  but  that  such 
agreements  have  been  sustained  without  trustees.  Randall  v.  Randall,  37 
Michigan,  563. 

But  it  has  been  held  that  an  agreement  by  a  husband  to  pay  a  trustee 
money  for  the  support  of  his  wife,  in  contemplation  of  an  immediate  separa- 
tion, which  takes  place,  is  valid.  Albee  v.  Wyman,  10  Gray  (Mass.),  222; 
Fox  V.  Daois,  113  Massachusetts,  255;  18  Am.  Rep.  476 ;  Griffin  v.  Banks,  37 
New  York,  621 ;  Emery  v.  Neighbour,  2  Halsted  (New  Jersey  Chancery),  142 ; 
11  Am.  Dec.  541. 

An  agreement  for  separation  and  maintenance  pending  an  action  for  abso- 
lute divorce  is  valid.     Pettit  v.  Pettit,  107  New  York,  677. 

The  distinction  between  agreements  for  future  separation  and  those  for 
immediate  separation  is  the  very  unsatisfactory  one  of  the  inevitability  of 
the  separation.  In  AWee  v.  JVyman,  the  Court  regarded  it  as  obnoxious  to 
grave  objections.  On  this  subject  Mr.  Schouler  says:  "Such  a  state  of 
things  no  public  policy  can  safely  favour ;  but  the  law  sometimes  permits  it, 
if  for  no  other  reason  than  that  an  adequate  remedy  is  wanting  to  check  or 
prevent  the  evil ;  and  hence  it  may  be  thought  more  expedient  for  the  Courts 
to  enforce  such  mutual  contracts  of  the  unhappy  pair  as  mitigate  their 
troubles,  than  to  dabble  in  a  domestic  quarrel  and  try  to  compel  unwilling 
companionships.  This  we  conceive  to  be  the  frightful  position  of  the  English 
and  American  Equity  Courts  whenever  they  see  fit  to  enforce  separation 
agreements  "  (Domestic  Relations,  Ch.  XVII.)     *<  And  a  leoent  North  Caiv 
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olina  case  distinctly  maintains  what  ought  to  be  and  may  yet  become  the 
American  doctrine :  that  separation  deeds  are  void  as  against  law  and  public 
policy."  Ibid.,  citing  Collins  v.  Collins,  1  Phillip's  Equity  (No.  Car.),  153 ; 
93  Am.  Dec.  606.  Bishop  cites  the  principal  case  (1  Marriage,  &c.,  §  1277), 
and  also  cites  the  last  case,  and  Tourney  v.  Sinclair^  3  Howard  (Mississippi), 
324 ;  McCrocklin  v.  McCrockliny  2  B.  Monroe  (Kentucky),  370. 

No.  36.  — STANLEY  v.  JONES. 
(1831.) 

No.  37.  — KEIR  V,  LEEMAN. 
(Ex.  Ch.  from  Q.  B.  1846.) 

RULE. 

The  maintenance  of  an  action  by  a  stranger,  particu- 
larly on  an  agreement  for  sharing  the  profits  of  success,  is 
illegal,  as  being  contrary  to  public  policy. 

So  is  an  agreement  to  stifle  a  criminal  prosecution. 

Stanley  y.  Jones. 

7  Bing.  369-379. 

Contract,  —  lUegaJity.  —  Champerty. 

[869]      An  agreement  to  communicate  such  information  as  shall  enable  a  party 
to  recover  a  sum  of  money  by  action,  and  to  exert  influence  for  procuring 
evidence  to  substantiate  the  claim,  upon  condition  of  receiving  a  portion  of  the 
sum  recovered,  is  illegal. 

Debt.  The  declaration  stated,  that,  by  certain  articles  of  agree- 
ment made  between  the  defendant  John  Jones,  administrator  of 
the  goods  and  chattels,  rights  and  credits  of  Thomas  Jones,  late 
of  Bankside,  in  the  county  of  Surrey,  gentleman,  deceased,  of  the 
one  part,  and  Thomas  Stanley  of  the  other  part  [after  reciting 
that  Thomas  Jones  in  his  lifetime  carried  on,  in  partnership  with 
Robert  Monro  of  Nelson  Square  in  the  county  of  Surrey,  and 
William  Scale  Evans  of  Twyning,  in  the  county  of  Gloucester, 
gentleman,  the  establishment  of  a  gas-light  concern  at  Bankside, 
in  the  county  of  Surrey ;  that  after  the  decease  of  the  said  Thomas 
Jones,  the  defendant  John  Jones,  as  his  administrator,  succeeded 
in  the  place  of  Thomas  Jones  in  the  partnership  concern;  that 
some  time  after,  John  Jones,  through  the  representations  of  Robert 


R.  C.  VOL.  VI.]  SECT.  V.  —  ILLEGALITY  AND  DURESS.  377 

Ho.  86.  —  Staalfly  ▼.  Jodm,  7  Bing.  369,  870. 

Monro  and  William  Seale  Evans  that  the  concern  was  not  so  pro- 
ductive and  profitable  as  it  really  and  truly  was,  was  induced  to 
relinquish  his  interest  in  the  copartnership  establishment  for  a 
sum  very  far  from  equivalent  to  the  value  of  such  interest ;  and 
after  reciting  that  Thomas  Stanley  had  given  the  defendant  reason 
to  believe  that  the  representations  so  made  to  him  by  Robert 
Monro  and  William  Seale  Evans,  by  which  he  was  induced  to 
relinquish  his  interest  in  the  aforesaid  copartnership  concern,  were 
false ;  and  that  Thomas  Stanley,  being  in  possession  of  evidence  to 
manifest  the  same,  and  to  prove  that  the  defendant  was  entitled 
to  recover  considerable  sums  of  money  from  the  said  Robert  Monro 
and  William  Seale  Evans  on  account  of  the  copartnership 
concern,  had  *  agreed  to  communicate  such  evidence  to  [*370] 
the  defendant  upon  receiving  from  him  the  sum  of  £23 
expended  by  him  Thomas  Stanley  in  obtaining  the  same,  and 
upon  having  an  agreement  by  the  defendant  to  pay  unto  him 
Thomas  Stanley,  his  executors  or  administrators,  one-eighth  part 
of  the  clear  amount  of  such  sum  or  sums  of  money  as  the  defend- 
ant should  or  might  thereafter  recover  from  the  said  Robert  Monro 
and  William  Seale  Evans,  or  either  of  them,  through  the  means  of 
him,  Thomas  Stanley,  after  payment  of  the  expenses  of  recovering 
such  monies;  that  the  defendant  had  assented  to  such  proposal, 
and  had  agreed  to  pay  to  Thomas  Stanley  the  said  sum  of  £23,  and 
to  enter  into  such  covenant  with  Thomas  Stanley  as  in  the  articles 
of  agreement  was  contained  and  thereinafter  mentioned]  ;  it  was 
witnessed,  that  for  carrying  the  said  recited  agreement  into  effect, 
and  in  consideration  of  the  sum  of  £23  by  the  defendant  to  Thomas 
Stanley  paid  as  therein  mentioned,  and  in  consideration,  also,  of  the 
covenant  therein  contained  on  the  part  of  the  defendant,  Thomas 
Stanley  did  thereby  for  himself,  his  heirs,  executors,  and  adminis- 
trators, covenant,  promise,  and  agree  with  and  to  the  defendant, 
that  he  Thomas  Stanley  should  and  would,  immediately  after  the 
execution  of  the  said  articles  of  agreement,  communicate  unto  the 
defendant  all  such  knowledge  and  information  as  he  Thomas  Stan- 
ley possessed  touching  the  falsehoods  and  misrepresentations  made 
by  the  said  Robert  Monro  and  William  Seale  Evans,  by  which  the 
defendant  was  so  induced  to  quit  the  partnership  concern,  as  in 
the  articles  of  agreement  was  mentioned ;  and  should  and  would 
give  and  communicate  unto  the  defendant  all  such  information  as 
he  Thomas  Stanley  possessed,  or  could  or  might  procure  or  get  at, 
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with  a  view  to  the  recovery  by  the  defendant  of  all  such  sum  or 

sums  of  money  as  the  defendant,  as  such  administrator  of 
[*  371]  the  said  Thomas  *  Jones,  had  been  deprived  of,  or  had  lost 

through  the  misrepresentations  of  the  said  Bobert  Monro 
and  William  Seale  Evans ;  and  should  and  would  use  and  exert  his 
utmost  influence  and  means  for  procuring  such  evidence  as  should 
or  might  be  requisite  to  substantiate  the  claims  of  the  defendant 
against  the  said  Bobert  Monro  and  William  Seale  Evans : 

And  it  was  further  witnessed,  that  in  consideration  of  the  cove* 
nant  therein-before  contained  on  the  part  of  Thomas  Stanley,  the 
defendant  did  thereby  covenant,  promise,  and  agree  with,  and  to 
the  said  Thomas  Stanley,  his  executors  and  administrators,  that 
the  defendant  should  and  would  well  and  truly  pay  or  cause  to  be 
paid  unto  Thomas  Stanley,  his  executors  and  administrators,  one 
clear  and  equal  eighth  part  or  share  of  all  such  sum  or  sums  of 
money  as  should  at  any  time  or  times  thereafter  be  recovered  or 
obtained,  after  payment  of  the  costs  and  expenses  to  be  incurred  in 
the  recovery  thereof,  either  by  suit  at  law  or  in  equity,  or  by  volun- 
tary payment  of  and  from  the  said  Bobert  Monro  and  William  Seale 
Evans,  or  either  of  them,  or  their  or  either  of  their  executors  or 
administrators,  by  reason  of  such  information  to  be  communicated 
and  given  by  Thomas  Stanley  to  the  defendant  by  virtue  of  the 
covenant  in  the  said  articles  of  agreement,  within  one  week  next 
after  such  money  or  monies  should  be  received  by  the  defendant: 
And  the  plaintiff  in  fact  said,  that  Thomas  Stanley,  immediately 
after  the  execution  of  the  articles  of  agreement,  to  wit,  on,  &c.,  at, 
&c.,  did  communicate  unto  the  defendant  all  such  knowledge  and 
information  as  he  Thomas  Stanley  possessed,  touching  the  false- 
hoods and  misrepresentations  made  by  the  said  Bobert  Monro  and 
William  Seale  Evans,  by  which  the  defendant  was  so  induced  to 

quit  the  partnership  concern  as  in  the  articles  of  agree- 
[*  372]  ment  was  mentioned ;  and  did  also  then,  and  *  at  all  other 

times,  after  the  making  of  the  said  articles  of  agreement^ 
until  the  receiving  of  the  money  by  the  defendant  of  and  from  the 
said  Bobert  Monro  and  William  Seale  Evans  as  thereinafter  men- 
tioned, communicate  unto  the  defendant  all  such  information  as 
he  Thomas  Stanley  possessed,  or  could  and  might  procure,  or  get 
at,  with  a  view  to  the  recovery  by  the  defendant  of  all  such  sum 
and  sums  of  money  as  the  defendant,  as  such  administrator  of  the 
said  Thomas  Jones,  had  been  deprived  of,  or  had  lost  through  the 
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misrepresentations  of  the  said  Bobert  Monro  and  William  Seale 
Evans ;  and  did  daring  all  that  time  use  and  execute  his  utmost 
influence  and  means  for  procuring  such  evidence  as  was  requisite 
to  substantiate  the  claims  of  the  defendant  against  the  said  Bobert 
Monro  and  William  Seale  Evans,  to  wit,  at,  &c. :  of  all  which  several 
premises  the  defendant  there  had  due  notice. 

And  the  plaintiff  in  fact  further  said,  that  the  defendant  did, 
after  the  making  of  the  said  articles  of  agreement,  and  by  reason 
of  such  information  so  communicated  and  given  by  Thomas  Stan- 
ley to  the  defendant  as  aforesaid,  and  after  the  death  of  the  said 
Thomas  Stanley,  to  wit,  on,  &c.,  at,  &c.,  and  as  and  by  way  of  a 
compromise  of  a  certain  suit  in  equity,  before  then  instituted  by 
the  defendant  against  the  said  Bobert  Monro  and  William  Seale 
Evans,  recover,  obtain,  and  receive  by  voluntary  payment  of  and 
from  the  said  Bobert  Monro  and  William  Seale  Evans  a  large  sum 
of  money,  to  wit,  the  sum  of  £14,000  of  lawful  money  of  Great 
Britain,  after  payment  of  the  costs  and  expenses  which  had  been 
incurred  in  and  about  the  recovery  thereof,  to  wit,  at,  &c. :  whereby 
and  according  to  the  tenor  and  effect  of  the  said  covenant  so  made 
by  the  defendant  as  aforesaid,  the  defendant  then  and  there  became 
liable  to  pay,  and  ought  to  have  paid,  to  the  plaintiff,  as 
administratrix  *  as  aforesaid,  within  one  week  next  after  [*  373] 
he  had  so  received  the  same  as  aforesaid,  one  clear  and 
equal  eighth  part  or  share  thereof,  amounting  in  the  whole  to  a 
large  sum,  to  wit,  the  sum  of  £1750  of  like  lawful  money,  to  wit, 
at,  &c.  Nevertheless  the  defendant,  not  regarding  the  said  articles 
of  agreement,  did  not,  nor  would,  within  one  week  next  after  he 
had  so  received  the  said  sum  of  £14,000  as  aforesaid,  or  at  any 
time  afterwards,  although  often  requested,  &c.,  pay  to  the  plaintiff, 
as  administratrix  as  aforesaid,  the  said  sum  of  £1750,  being  one 
clear  and  equal  eighth  part  or  share  of  the  said  sum  of  £14,000  so 
received  as  aforesaid,  after  payment  of  the  costs  and  expenses  as 
aforesaid,  but  wholly  refused  and  neglected  so  to  do,  whereby  actio 
acerevit,  &c.     Profert,  &c. 

Demurrer  thereon,  and  joinder. 

After  argument,  the  Court  took  time  for  consideration. 

TiNDAL,  C.  J.      The  question  upon  the  present  record  is  [376] 
this :  Whether  the  contract  stated  in  the  deed  upon  which 
the  action  is  brought  is  a  legal  contract  capable  of  being  enforced 
by  a  court  of  law  ?    The  deed  recites  that  Stanley  had  given  the 
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defendant  reason  to  believe  that  certain  representations  made  to 
him  were  false ;  and  that  Stanley  being  in  possession  of  evidence 
to  manifest  the  same,  had  agreed  to  communicate  such  evidence 
tp  the  defendant  upon  receiving  from  him  a  certain  sum 
[*  377]  *  expended  in  obtaining  the  same,  and  upon  having  an 
agreement  by  the  defendant  to  pay  him  one-eighth  part  of 
the  clear  amount  of  such  sums  as  the  defendant  should  recover 
through  the  means  of  Stanley.  The  deed,  then,  contains  a  cov- 
enant by  the  defendant  to  Stanley,  to  the  efifect  of  the  agreement 
above  recited. 

The  agreement,  therefore,  is  in  effect  a  bargain  by  a  man  who  has 
evidence  in  his  own  possession  respecting  a  matter  in  dispute  be- 
tween third  persons,  and  who  at  the  same  time  professes  to  have 
the  means  of  procuring  more  evidence,  to  purchase  from  one  of  the 
contending  parties,  at  the  price  of  the  evidence  which  he  so  pos- 
sesses or  can  procure,  an  eighth  part  or  share  of  the  sum  of  money 
which  shall  be  recovered  by  means  of  the  production  of  that  very 
evidence.  And  we  all  agree  in  thinking  such  an  agreement  cannot 
be  enforced  in  a  court  of  law. 

The  offence  of  champerty  is  defined  in  the  old  books  to  be,  the 
unlawful  maintenance  of  a  suit,  in  consideration  of  some  bargain 
to  have  part  of  the  thing  in  dispute,  or  some  profit  out  of  it.  That 
this  was  considered  in  earlier  times,  and  in  all  countries,  an  offence 
pregnant  with  great  mischief  to  the  public,  is  evident  from  the 
provisions  made  by  our  own  law  in  the  statutes  Westminster  first 
and  second,  and  from  the  language  of  the  civil  law,  which  was 
afterwards  received  as  the  law  over  the  greater  part  of  the  Con- 
tinent.* The  object  of  the  law  was  not  so  much  to  prevent  the 
purchase  or  assignment  of  a  matter  then  in  litigation,  as  the  pur- 
chase or  assignment  of  a  matter  in  litigation  for  the  purpose  of 
maintaining  the  action,  as  is  evident  from  Lord  Coke*s  reading  on 
Stat.  Westm.  2,  c.  49, 2  Inst.  484,  where  he  remarks,  "  True  it  is,  that 
if  any  other  person  (t.  e.  than  the  Chancellor,  treasurer,  and 
[*  378]  other  persons  *  mentioned  in  the  Act),  purchase  bond  Jide 
depending  the  suit,  he  is  not  in  danger  of  champerty ;  but 
these  persons  here  prohibited  cannot  purchase  at  all,  neither  for 
champerty  or  otherwise  depending  the  plea ; "  evidently  pointing 
to  the  distinction  that  the  offence  of  champerty  consisted  in  pur- 
chasing an  interest  in  the  thing  in  dispute,  with  the  object  of 

i  See  Dig.  48,  7,  6. 
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maintaining  and  taking  part  in  the  litigation :  and  we  see  no  rea- 
son to  doubt  that  the  ofifence  of  champerty,  in  this  restricted  sense, 
remains  the  same  as  heretofore.  Courts  of  equity  have,  in  various 
modem  cases  brought  before  them,  held  the  offence  still  to  exist. 
In  Stevens  v.  Bagwell,  15  Ves.  139  ;  10  R  R  46,  where  a  bill  was 
filed  for  the  purpose,  amongst  other  things,  of  declaring  an  agree- 
ment void  which  had  been  made  by  a  seaman  for  the  sale  of  his 
chance  of  prize-money  to  his  prize-agents,  who  were  to  carry  on 
the  suit,  the  Master  of  the  Rolls  (Sir  W.  Grant),  says,  "  I  ex- 
pressed at  the  hearing  my  opinion  that  the  agreement  was  void 
from  the  beginning,  as  amounting  to  that  species  of  maintenance 
which  is  called  champerty,  viz.  the  unlawful  maintenance  of  a  suit 
in  consideration  of  a  bargain  for  a  part  of  the  thing,  or  some  profit 
out  of  it."  1 

Now,  in  the  present  case,  Stanley  does  purchase  an  interest  in 
the  subject-matter  of  dispute,  not  in  terms  indeed,  but  in  substance 
and  effect,  as  he  bargains  distinctly  for  a  share  of  the  sum  to  be 
recovered.  He  does  not  indeed  stipulate  that  he  is  to  furnish 
money  for  the  carrying  on  the  suit,  or  that  be  is  to  carry  it  on 
himself;  but  he  stipulates  that  "he  should  and  would  use  and 
exert  his  utmost  influence  and  means  for  procuring  such  evidence 
as  should  be  requisite  to  substantiate  the  claims  of  the 
said  defendant."  And  if  there  is  any  difference  *  between  [*  379] 
this  contract  and  direct  champerty,  it  appears  to  us  to  be 
strongly  against  the  legality  of  this  contract ;  as,  besides  the  or- 
dinary objection,  that  a  stranger  to  the  controversy  has  acquired 
an  interest  to  carry  on  the  litigation  to  the  uttermost  extent,  by 
every  influence  and  means  in  his  power,  the  bargain  to  furnish  and 
to  procure  evidence  for  the  consideration  of  a  money  payment  in 
proportion  to  the  effect  produced  by  such  evidence,  has  a  direct 
and  manifest  tendency  to  pervert  the  course  of  justice. 

We  therefore  think,  in  this  case,  there  ought  to  be  judgment  for 
the  defendant.  Jvdgmentfor  defeTidant 

1  See  also  18  Ves.  126,  II  R.  R.  165,  and  the  opinion  of  the  Master  of  the  Rolls 
in  2  Jacob  &  Walker,  135. 
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Eeir  y.  Leemaa  and  another. 

15  L.  J.  Q.  B.  860-^64  (s.  o.  9  Q.  B.  371, 10  Jnr.  742). 

Contract,  — lUegaUty.  —  Compromise  of  Indictable  Offence, 

[860].  An  agreement,  by  which,  m  consideration  that  the  prosecutor  of  an  in- 
dictment preferred  against  certain  persons  for  an  assault  and  riot  would 
not  proceed  further  on  the  indictment,  the  defendants  promised  to  pay  him  a  sum 
of  money,  is  illegal,  although  the  prosecutor  forbore  to  give  evidence  on  the 
indictment  with  the  knowledge  and  assent  of  the  Court  before  which  the  indict- 
ment was  pending. 

In  all  offences  which  involve  damages  to  an  injured  party,  and  for  which  he 
may  maintain  an  action,  he  may,  notwithstanding  they  are  also  of  a  public 
nature,  settle  his  private  damage  in  any  way  he  may  think  fit;  but  a  com- 
promise of  an  assault,  coupled  with  riot,  is  not  legal. 

[*  361]       •  Error  from  the  Court  of  Queen's  Bench. 

This  was  an  action  of  assumpsit,  upon  an  agreement,  the 
consideration  for  which  was  {inter  alia)  the  compromise  of  an  in- 
dictment for  an  assault  upon  a  sheriflTs  officer,  in  the  execution  of 
his  duty,  accompanied  with  riot  and  disturbance.  The  defendant 
pleaded  that  the  consideration  was  illegal.^  The  Court  of  Queen's 
Bench  gave  judgment  for  the  defendant :  upon  which  the  plaintiff 
brought  a  writ  of  error,  which  was  argued  ^  by  — 

Bliss,  for  the  plaintiff  in  error.  No  instance  can  be  found  in  the 
books  of  an  indictment  for  compromising  a  misdemeanour.  Infor- 
mations for  penalties  might  be  lawfully  compromised  before  the 
statute  of  18  Eliz.  c  5,  which  does  not  extend  to  informations 
cognizable  before  a  magistrate,  —  The  King  v.  Crisp,  1  B.  &  Aid. 
282,  —  and  cannot  be  said  to  be  in  affirmance  of  the  common  law ; 
it  appears  by  Williams  v.  Hedley,  8  East,  378 ;  9  R  R  473,  that  it 
applies  only  to  informers,  and  not  to  the  party  informed  against 
There  is  no  such  thing  as  misprision  or  concealment  of  a  misde- 
meanour. There  is  a  current  of  decisions  from  the  year  1734,  in 
which  compromises  for  misdemeanours  are  shown  by  the  books  to 
have  taken  place,  and  convenience  and  frequency  of  practice  are 
in  favour  of  it.  He  cited  Johnson  v.  Ogilhy,  3  R  Wms.  277 ; 
Drage  v.  Ibberson,  2  Esp.  643  ;  J%e  King  v.  Grant,  The  King  v. 
Coombs,  and  The  King  v.  Lord  Falkland,  cited  in  Kyd  on  Awards, 

1  The  pleadings  are  set  ontin  fuU  in  13  Crbsswell,  J.,  Coltman,  J.,  Parke,  B., 
L.  J.  (n.  s.)  Q.  B.  359.  Alderbon,  B.,  Rolfe,  B.,  and  Platt,  B. 

8  Coram  Tindal,  C.  J.,  Maulb,  J., 
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p.  64,  and  Watson  on  Awards,  p.  47,  where  a  distinction  is  made 
between  cases  where  a  compromise  is  made  by  the  authority  of  the 
Judge,  and  where  without  that  authority.  Collins  v.  Blantern,  2 
Wils.  34,  and  1  Smith's  Lead.  Cas.  154,  is  expressly  pleaded  to 
have  been  a  corrupt,  unlawful,  and  wicked  contract  FaUowes  v. 
Taylor,  7  T.  E.  475,  was  an  action  on  a  bond  conditioned  to  remove 
a  public  nuisance  in  consideration  of  not  being  indicted.  That  was 
a  case  in  which  no  action  would  lie,  for  the  party  was  public  prose- 
cutor, proceeding  under  the  order  of  magistrates.  The  judgment  of 
Lawrence,  J.,  declares  the  consideration  to  be  a  legal  one.  JSdffc- 
oombc  V.  Roddy  5  East,  294;  7  R  R  700,  which  will  be  relied  on  by 
the  other  side,  was  decided  on  another  ground ;  and  though  the 
Court  do  take  notice  of  the  point  here  in  question,  it  was  beside 
the  real  point  in  dispute.  The  plaintiff  had  been  brought  before 
the  magistrate,  under  1  Will.  &  M.  c.  18,  s.  18,  for  disturbing  a  dis- 
senting congregation,  and  was  committed  for  the  next  session  for 
want  of  sureties ;  before  the  sessions  the  magistrates  consented 
that  the  prosecutor  should  let  him  out  of  prison,  and  compromise 
the  matter.  He  then  brought  an  action  against  the  magistrate  for 
false  imprisonment,  who  pleaded  the  discharge  from  prison  and  the 
compromise  in  satisfaction,  and  the  judgment  is,  that  the  pleas  are 
bad ;  for  either  the  agreement  was  illegal,  or  the  satisfaction,  at  any 
rate,  was  moving  from  the  prosecutor,  not  from  the  defendant, 
whose  consent  was  unnecessary.  The  distinction  attempted  to  be 
drawn  by  Le  Blaxg,  J.,  between  public  crimes  and  private  injuries, 
for  which  either  an  indictment  or  action  will  lie,  is  not  borne  out 
by  the  cases.  There  was  also  in  that  case  a  forfeiture  of  £20  to 
the  Crown,  which  would  make  a  compromise  illegal.  In  Beeley 
T.  Wingfield,  11  East,  46  ;  10  R  R  431,  and  Baker  v.  Tovmsend,  7 
Taunt.  422 ;  1  Moore,  120  ;  18  R  R  521,  a  misdemeanour  was  com- 
promised by  leave  of  the  Court,  after  conviction,  but  that  can  make 
no  difference,  for  it  is  as  much  an  interference  with  the  law  after 
as  before  conviction.  He  cited  Elworihy  v»  Bird,  2  Sim.  &  Stu.  372 ; 
3  L  J.Ch.  190 ;  Kirkv.  Stickwood,  4  B.  &  Ad.  421 ;  2  L.  J.  (N.  S.) 
M.  C.  43.  In  all  these  cases  misdemeanours  of  very  public  natures 
have  been  compromised,  some  of  them  infringing  upon  the  case  of 
OoUms  V.  Blantem.  And  the  conclusion  is,  that  it  is  the  law  of 
Ae  land  that  misdemeanours  may  be  compromised.  But  it  is 
not  necessary  to  go  this  length,  for  it  would  be  enough  to  say 
that  the  arrangement  was  here  made  with  the  knowledge  of  the 
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Court ;  and  that,  at  least,  is  legal,  —  Chitty  on  Contracts, 
[*  362]  ch.  2,  *  p.  73.  However  general  the  terms  of  a  contract 
are,  it  will  only  include  those  things  which  the  parties 
contemplated.  Here,  therefore,  it  must  be  construed  that  the 
parties  only  contracted  to  forbear  to  proceed  further,  as  in  a  legal 
manner  they  might ;  therefore  there  is  nothing  illegal  on  the  face 
of  this  contract,  Jones  v.  Waite,  5  Bing.  N.  C.  341 ;  8  L.  J.  (K  S.) 
Ex.  305 ;  and  if  it  can  be  shown  how  it  might  be  legally  performed, 
it  is  a  good  consideration.  The  Attorney-General,  at  all  events, 
would  enter  a  Twlle  prosequi.  The  King  v.  Fielding,  2  Burr.  720, 
The  Mayor  and  Corporation  of  York  v.  PUkmgton,  2  Atk.  302. 
Here  there  is  no  averment  of  any  injury  but  what  is  strictly  pri- 
vate ;  therefore  the  Attorney-General  would  probably  have  entered 
a  n^lle  prosequi. 

[TiNDAL,  C.  J.  Was  this  point  made  before  the  Court  below  ?] 
No.  He  cited  Holland  v.  Hall,  1  B.  &  Aid.  53 ;  18  R  R  428; 
Sewell  V.  TJie  Boyal  Exchange  Assurance,  4  Taunt.  856.  Haines  v. 
Busk,  5  Taunt.  521,  goes  to  show  that  a  contract  is  not  illegal,  if 
there  is  a  means  of  making  it  legal  Harrington  v.  Kloprogge,  2 
Brod.  &  Bing.  678,  n.  A  Court  of  justice  is  so  far  counsel  for  the 
Crown  as  to  be  able,  vrith  the  consent  of  a  prosecutor,  to  make  such 
arrangements  as  the  Crown  might  have  made. 

Martin,  contrd.  The  question  is,  was  this  contract  originally  legal  ? 
If  not,  it  is  difficult  to  see  how  the  subsequent  assent  of  the  Judge 
could  make  it  so  ;  nor  is  it  at  all  clear  that  a  contract  to  obtain  a 
nolle  prosequi  from  the  Attorney -General  in  consideration  of  a  cer- 
tain sum  of  money,  would  be  legal.  If  the  argument  attempted  to 
be  drawn  from  Holland  v.  Hall  and  that  class  of  cases  were  a  good 
one,  it  would  apply  equally  to  felony,  for  the  Attorney-General  may 
enter  a  nolle  prosequi  in  felony  as  well  as  misdemeanour.  Har- 
rington V.  Kloprogge  only  shows  that  a  contract  to  assign  ofl&ces 
was  obligatory  on  the  party  to  the  extent  to  which  he  could  legally 
assign  ;  and  The  King  v.  Fielding,  that  the  Court  will  not  grant  a 
criminal  information  when  it  appears  that  the  party  was  bringing 
a  civil  action  at  the  same  time.  The  Mayor  of  York  v.  Pilkington 
has  no  bearing  on  the  subject;  and  Jones  v.  Waite  only  shows 
that  a  defendant  must  plead  to  the  whole  of  a  declaration,  unless  a 
part  is  illegal  upon  the  face  of  it.  Therefore  the  argument  on  the 
other  side  must  come  to  this,  that  it  is  legal  to  compromise  a  mis- 
demeanour, but  not  a  felony.    But  whether  that  be  so  or  not,  at 


B.  C.  VOL.  VI.]  SECT.  V. — ILLBGAUTY  AND  DURESS.  385 


Ho.  87.  —Keir  Y.  iMnua  and  aaothar,  16  L.  J.  Q.  B.  S62,  868. 

least  it  is  clear  that  any  agreement,  the  consideration  for  which  is 
contrary  to  the  policy  of  the  law,  is  void,  as  is  laid  down  in  Collins 
V.  Blaniern,  in  Smith's  Leading  Cases,  following  Com.  Dig.  F,  7, 
**  Action  on  the  Case."  It  may  be  true  that  the  line  is  very  difiB- 
cult  to  draw,  and  if  the  whole  matter  were  now  to  be  considered  de 
novo,  it  would  probably  be  laid  down  that  contracts  for  compromis- 
ing all  misdemeanours  were  illegal ;  as  held  by  Alderson,  B.,  in 
equity,  in  Garth  v.  Earnshawy  3  You.  &  Coll.  584.  And  if  this 
were  a  ease  of  common  assault,  perhaps  the  Court  would  be  in- 
duced to  review  the  matter ;  but  as  all  the  cases  show  that  there 
is  a  recognized  difference  between  public  crimes  and  offences  for 
which  private  compensation  may  be  given,  it  becomes  unnecessary 
in  this  case.  He  then  went  through  the  cases  cited  on  the  other 
side,  and  cited  Chitty  on  Contracts,  p.  674 
Bliss  was  heard  in  reply.  Cur.  adv.  vtUt. 

TiXDAL,  C.  J. ,  delivered  the  judgment  of  the  Court.  —  This  was  an 
action  on  an  agreement,  by  which  the  defendants,  in  consideration 
(inter  alia)  that  the  plaintiff,  being  the  prosecutor  of  an  indictment 
preferred  against  certain  persons  for  an  assault  and  riot,  would  not 
proceed  further  on  such  indictment,  undertook  and  promised  the 
plaintiff  to  pay  him  a  certain  amount  of  money.  The  declaration 
averred  that  in  pursuance  of  such  agreement  the  plaintiff  did  not 
proceed  further  with  the  indictment,  and  did,  with  the  assent  of 
the  defendants,  inform  the  Court  before  which  the  indictment  was 
pending,  of  the  premises,  and  by  leave  of  the  Court  forbore  to  give 
evidence  upon  the  indictment,  and  that  thereupon  the  said 
defendants  in  such  indictment  were  *  acquitted.  The  de-  [*  368] 
fendants  pleaded  several  pleas  to  this  action,  but  the  most 
material  plea  is  that  which  raised  the  question  whether  the  con- 
sideration for  the  said  supposed  promise  was  illegal,  and  the  prom- 
ise therefore  void.  Upon  demurrer,  the  Court  of  Queen's  Bench 
held  this  to  be  so,  and  the  same  question  has  been  argued  before  us 
on  the  writ  of  error ;  and  we  think  the  judgment  of  the  Queen's 
Bench  was  right.  It  seems  clear  from  the  various  authorities 
brought  before  us  on  the  argument,  that  some  misdemeanours  are 
of  such  a  nature  that  a  contract  to  withdraw  a  prosecution  in  re- 
spect of  them,  and  the  consent  to  give  no  evidence  against  the  par- 
ties accused,  is  founded  on  an  illegal  consideration.  Such  was  the 
case  of  Collins  v.  Blantem,  which  was  the  case  of  a  prosecution  for 
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perjury.  It  is  strange  that  such  a  doubt  as  the  present  should  ever 
have  been  raised.  A  contrary  decision  would  have  placed  it  in  the 
power  of  a  private  individual  to  make  a  profit  to  himself  by  doing 
a  great  public  injury.  It  is  difficult  to  comprehend  the  case  of 
Johnson  v.  Ogilby  as  stated  in  3  P.  Wms.  277.  There  a  prosecution 
for  a  fraud  was  suppressed,  and  that  suppression  made  the  con- 
sideration for  an  agreement  to  pay  money.  The  distinction  be- 
tween felony  and  misdemeanour  seems  to  have  been  the  foundation 
of  the  decision,  if  it  was  made,  by  Lord  Talbot,  —  a  distinction 
overruled  in  Collins  v.  Blantern,  which  was  decided  at  a  later 
period.  It  is  not,  indeed,  at  all  clear  that  the  indictment  for  the 
fraud  was  compromised  as  a  part  of  the  agreement,  or  that  the 
fraud  was  an  indictable  one  ;  and  perhaps  the  case  may  be  so  ex- 
plained. If  not,  it  cannot,  we  conceive,  be  sustained  as  law.  In 
Drage  v.  Ibherson,  however.  Lord  Kenyon  adverted  to,  and  stated 
that  he  should  adhere  to  the  class  of  cases  which  held  that  the 
consideration  for  an  agreement  being  the  settling  of  a  misdemea- 
nour might  be  good  in  law.  Thus  a  settlement  of  an  indictment 
for  a  nuisance  preferred  by  public  authority  was  held  a  lawful  con- 
sideration for  a  bond  binding  the  defendant  to  remove  the  nuisance, 
—  we  presume,  on  the  ground,  which  however  is  not  very  satisfac- 
tory, that  the  main  object  of  the  prosecution,  the  removal  of  the 
nuisance,  was  thereby  effected.  But  the  Court  seems  to  have  over- 
looked the  consideration,  that  a  defendant  who  had  infringed  upon 
the  right  was  thereby  entirely  freed  from  the  punishment  due  to 
a  violation  of  public  law.  In  Edgeco^nle  v.  Rodd,  Le  Blanc,  J., 
assigns  this  as  a  reason  for  the  consideration  being  illegal,  —  "that 
there  the  prosecution  was  for  a  public  misdemeanour,  and  not  for  a 
private  injury  to  the  prosecutor."  It  is  difficult  to  reconcile  this 
principle,  which  we  think  a  just  one,  with  the  decision  in  Fallowcs 
V.  Taylor.  Nor  can  Pool  v.  Bousfield,  1  Camp.  55  ;  10  R  R.  633,  be 
reconciled  with  it.  There  an  agreement  to  stifle  a  motion  against 
the  defendant  that  he  should  answer  the  matters  of  an  affidavit, 
was  held  illegal.  But  there  is  a  class  of  cases,  such  as  Beeleij  v. 
Wingfield  and  Baker  v.  Tovjmend,  which  do  not  at  all  break  in 
upon  sound  principles.  Those  are  cases  where  the  private  rights 
of  the  injured  party  are  made  the  subject  of  agreement,  and  where, 
by  the  previous  conviction  of  the  defendant,  the  rights  of  the  public 
are  also  preserved  inviolate.  As  Gibbs,  C.  J.,  in  the  latter  case,  well 
observes,  "  the  parties  have  referred  nothing  but  what  they  had  a 
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right  to  refer,  —  they  have  referred  the  several  assaults  "  (by  which 
we  understand  him  to  mean  their  several  rights  to  damages  for 
those  assaults),  —  "  these  may  be  referred  ;  they  have  referred  the 
right  of  possession,  —  that  may  be  referred.  The  reference  of  all 
other  matters  in  dispute  refers  all  other  their  civil  rights,"  which 
words  show  our  previous  interpretation  to  be  correct.  The  case  of 
Beeley  v.  Wincifield  was  after  conviction,  and  the  promissory  note 
seems  merely  to  have  been  given  for  the  expenses  of  the  prosecu- 
tion, and  was  obviously  a  part  of  the  punishment  inflicted  by  the 
Court  after  conviction  for  the  offence.  Indeed,  it  is  very  remark- 
able what  very  little  authority  there  is  to  be  found  —  rather 
consisting  of  dicta  than  decisions  —  for  the  principle,  that  any 
compromise  of  a  misdemeanour,  or  indeed  of  any  public  ofifence, 
can  be  otherwise  than  illegal,  and  any  promise  founded  on  such 
a  consideration  otherwise  than  void.  If  the  matter  were  res  In- 
tegra, we  should  have  no  doubt  on  this  point.  We  have  no  doubt 
that  in  all  the  offences  which  involve  damages  to  an  injured  party 
for  which  he  may  maintain  an  action,  it  is  competent  for 
him,  *  notwithstanding  they  are  also  of  a  public  nature,  to  [*  364] 
compromise  or  settle  his  private  damage  in  any  way  he 
may  think  fit.  It  is  said,  indeed,  that  in  the  case  of  an  assault,  he 
may  also  undertake  not  to  prosecute  on  behalf  of  the  public :  it 
may  be  so ;  but  we  are  not  disposed  to  extend  this  any  further. 
In  the  case  before  us,  the  offence  is  an  assault  coupled  with  riot 
and  the  obstruction  of  a  public  officer.  No  case  has  said  that  it  is 
lawful  to  compromise  such  an  offence.  Nor  do  we  think  that  the 
assent  of  the  Judge  was  material.  We  entirely  agree  in  the  obser- 
vations of  the  Court  of  Queen's  Bench  as  to  this  part  of  the  case, 
and  we  think  that  the  judgment  of  the  Queen's  Bench  must  be 

Affirmed, 

ENGLISH  NOTES. 

There  are  various  old  statutes  against  maintenance,  champerty,  &c., 
which  were  confirmed  and  extended  by  32  H.  VIII.  c.  9. 

In  Strange  v.  Brennen  (1846),  15  Sim.  346,  a  lady  resident  in  Ire- 
land agreed  with  an  Irish  solicitor  that  if  he  would  employ  a  solicitor 
in  London  to  take  out  for  her  certain  letters  of  administration  in 
England,  which  were  necessary  to  complete  her  title  to  a  fund  in  the 
Court  of  Chancery  in  England,  and  afterwards  procure  the  fund  for  her, 
he  should  receive  a  commission  of  ten  per  cent,  on  the  amount  of  the 
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fond^  and  aUo  be  reimbnned  what  he  sh*ald  par  to  the  Lr?nd:*n  folic- 
itor.  The  agteemeDt  was  held  contraiy  to  public  pc*licT  and  roid.  In 
Spiye  r.  F^nUr  (iSbG),  7  El-  ^  Bl.  58,  26  L.  J.  Q-  B.  5L  the  qoestion 
arose  out  of  an  agreement  bj  which  the  plaintiff,  in  onsideration  of 
a  promise  bj  the  defendant  to  give  him  one-fifth  of  the  pr^pertr  if  re- 
covered, delivered  to  the  defendant  certain  documents  and  information 
which  established  the  latter*s  right  to  certain  property  of  his  title  to 
which  the  defendant  was  unaware.  The  defendant  was  not,  under  the 
agreement,  obliged  to  institute  any  action  or  proceedings.  It  was  held 
that  the  agreement  was  not  in  itself  invalid;  but,  it  appearing  from 
the  pleas  that  the  real  object  of  the  agreement  was  to  promote  litigation 
and  to  share  the  gains,  the  agreement  was  declared  to  be  void.  In 
Grell  v.  Levey  (1865),  16  C.  B.  (X.  S.)  73,  9  L.  T.  721,  12  W.  R  378,  an 
agreement  entered  into  in  France  between  an  attomev  and  a  Frenchman 
to  sue  for  a  debt  due  to  the  latter  from  a  person  residing  here,  whereby 
the  latter  was  to  receive  by  way  of  recompense  a  moiet)'  of  the  amount 
recovered,  was  held  void.  In  Earl  v.  ffopwood  (1861),  9  C.  B.  (N.  S.) 
566,  30  L.  J-  C.  R  217,  3  L.  T.  670,  9  W.  B.  272,  a  contract  between 
an  attorney  and  his  client  that  the  attorney  should  advance  money  for 
carrying  on  a  lawsuit  to  recover  possession  of  an  estate,  and  that  the 
client  shall,  if  the  suit  be  successful,  pay  the  attorney  over  and  above 
his  legal  costs  and  cliarges  a  sum  according  to  the  benefit  to  the  client 
from  ])osses8ion  of  the  estate,  was  declared  to  be  void  on  the  ground  of 
maintenance.  So  in  Prince  v.  Beattie  (1863),  32  L.  J.  Ch.  734  (an 
agreement  with  a  solicitor  to  pay  £5  per  cent,  above  costs  on  recovery 
of  the  property);  HiHen  v.  Woods  (1867),  L.  R.,  4  Eq.  432,  36  L.  J. 
Ch.  941,  16  L.  T.  736,  15  W.  R.  1105  (an  agreement  to  give  solicitor  a 
share  in  tho  benefit  to  accrue  from  a  suit  upon  being  indemnified  by 
him  against  the  costs) ;  Hutley  v.  Htitl^y  (1873),  L.  R.,  8  Q.  B.  112, 
42  L.  J.  Q.  B.  52,  28  L.  T.  63,  21  W.  R.  479  (an  agreement  for  ad- 
vancement  of  money,  supplying  evidence,  and  engagement  of  attorney 
by  the  plaintiff  to  prosecute  a  suit  on  condition  of  equal  division  of 
property  if  recovered). 

It  seems  that  the  directors  of  a  company  may  authorize  their  secre- 
tary to  sue,  at  the  company's  expense,  a  shareholder  who  had  prosecuted 
him  maliciously.     Elhorough  v.  Ayres  (1870),  L.  R.,  10  Eq.  367. 

Akin  to  maintenance  is  the  purchase  of  a  res  litigiosa.  The  solicitor 
cannot  purchase  it  from  his  client.  Wood  v.  Downes  (1811),  18  Ves. 
120;  11  R.  R.  160;  Simpson  v.  Lamb  (1857),  20  L.  J.  Q.  B.  121. 
But  he  may  take  a  conveyance  by  way  of  security  for  costs  incurred. 
Anderson  v.  Radcliffe  (1858),  El.  Bl.  &  El.  806,  29  L.  J.  Q.  B.  128, 
8  W.  R.  283.  This  does  not  apply  to  a  solicitor  not  engaged  in  the 
cauBe ;  nor  is  there  any  objection  generally  to  the  purchase  of  a  res  lUi' 
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glosa,  unless  the  real  object  of  the  transaction  is  to  speculate  in  litiga- 
tion. Knis^ht  y.  Bowyer  (1858),  2  De  G.  &  J.  421,  21  L.  J.  Ch.  521. 
Sale  of  an  interest  to  which  a  right  to  sue  is  incident  is  good.  Tyson  r. 
Jackson  (1861),  30  Beav.  384;  Dickinson  v.  Burrell  (1866),  L.  E.,  1 
Eq.  337;  Guy  v.  Churchill  (1888),  40  Ch.  D.  481,  58  L.  J.  Ch.  345. 
The  sale  of  a  mere  right  to  sue  (such  as  arises  on  a  pure  tort)  is  had. 
Ptosser  V.  Edmonds  (18^5),  1  Young  &  Coll.  Ex.  481;  De  Houghton 
V.  Money  (1867),  L.  R.,  2  Ch.  164;  In  re  Paris  Skating  Rink  Co. 
(1877),  5  Ch.  D.  959,  37  L.  T.  298,  25  W.  R.  701. 

Maintenance  is  bad  if  tending  to  promote  unnecessary  litigation, 
otherwise  not.  For  instance,  a  solicitor  can  lawfully  agree  to  charge 
nothing  for  costs  in  an  action.  Jennings  v.  Johnson  (1877),  L.  R.,  8  C. 
P.  425.  An  agreement  to  indemnify  against  costs  a  common  informer 
suing  for  a  statutory  penalty,  is  maintenance;  and  the  promisor  is 
liable  to  be  sued  by  the  person  from  whom  the  penalty  has  been 
claimed.  Bradlaugh  v.  Newdigate  (1883),  11  Q.  B.  D.  1,  52  L.  J.  Q. 
B.  454,  31  W.  R.  792.  If  A.  &  B.  have  a  common  interest  in  prose- 
cuting a  suit  against  C,  A.  may  help  B.  in  maintaining  the  action; 
but  if  there  is  no  community  of  interest  between  A.  &  B.,  A.  by  main- 
taining renders  himself  liable  to  a  suit  for  damages  by  C.  Bradlaugh 
V.  Newdigate,  supra  j  Alabaster  v.  Harness,  1895,  1  Q.  B.  339. 
There  B.,  at  the  instigation  of  A.,  whose  solicitor  acted  for  B.,  at  A.'s 
expense,  instituted  an  action  for  slander  against  C.  Judgment  with 
costs  went  for  C,  and  B.  was  unable  to  pay.  It  was  held  that  C.  could 
recover  damages  from  A.,  as  the  latter  was  not  justified  in  maintaining 
a  suit,  for  he  had  no  common  interest  with  B. 

A  bankrupt  cannot  maintain  an  action  for  maintenance  on  the  ground 
that  the  defendant  incited  and  supported  bankruptcy  proceedings  in 
which  he  had  no  common  interest.  The  action,  if  any,  passes  to  the 
tmstee  in  bankruptcy.  Metropolitan  Bank  v.  Pooley  (1885),  10  App, 
Cas.  210,  54  L.  J.  Q.  B.  449,  53  L.  T.  163,  33  W.  R.  709. 

The  principal  case  of  Keir  v.  Leeman  was  followed  in  Williams  v. 
Bayley  (1866),  L.  R.,  1  H.  L.  200,  35  L.  J.  Ch.  717,  No.  41,  p.  ^55, post. 
In  Flower  v.  Sadler  (1882),  10  Q.  B.  D.  572,  it  was  held  that  where  a 
debt  has  been  contracted  under  circumstances  which  might  render  the 
debtor  liable  to  criminal  proceedings,  and  the  creditor  has  obtained 
from  the  debtor  a  security  for  the  debt,  it  is  not  enough  in  order  to 
make  the  security  illegal  to  show  that  the  creditor  was  thereby  induced 
to  abstain  from  prosecuting.  In  Lownd  v.  Chnmwade  (1888),  39  Ch, 
D.  605,  a  bond,  the  consideration  of  which  was  partly  illegal,  as  con- 
taining stipulations  with  reference  to  pending  criminal  proceedings  by 
which  the  course  of  such  proceedings  might  have  been  affected,  was  de- 
clared void.    In  Windhill  Local  Board  v.  Vint  (1890),  45  Ch.  D.  351, 
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59  L.  J.  Ch.  608,  63  L.  T.  366,  38  W.  R.  738,  the  compromise  of  any 
public  misdemeanour  was  declared  to  be  illegal.  The  fact  that  the 
defence  is  discreditable  to  the  party  setting  it  up  is  immaterial.  Jones 
V.  Merionethshire  Permanent  Benefit  Building  Society,  1892,  1  Ch. 
173,  61  L.  J.  Ch.  138,  66  L.  T.  685,  40  W.  R.  273. 

An  instance  of  an  agreement  for  stifling  a  criminal  prosecution 
which  came  before  the  House  of  Lords  is  furnished  by  the  case  of  Wil- 
liaim  V.  Bayley,  No.  41,  p.  455,  post  (L.  R.,  1  H.  L.  200,  35  L.  J.  Ch. 
717).  This  appears  to  have  been  considered  a  sufficient  ground  for 
holding  the  agreement  void;  and  in  the  opinion  of  Lord  Westbury  it 
is  explicitly  so  stated.  But  the  judgments  are  mainly  rested  on  the 
ground  of  undue  pressure. 

AMERICAN  NOTES. 

The  doctrines  of  champerty  and  maintenance  prevailed  generally  at  an 
early  day  in  this  country,  but  in  recent  times  have  been  considerably  modified 
or  disregarded,  particularly  in  the  so-called  "  Code  States."  Mr.  Parsons  cites 
the  prmcipal  cases,  and  supports  it  by  Lathrop  v.  Amherst  Bank,  9  Metcalf 
(Mass.),  489;  Bt/rd  v.  Odem,  9  Alabama,  755;  Key  v.  Vattier,  1  Hammond 
(Illinois),  58;  Rust  v.  Lame,  4  Littell  (Kentucky),  417;  14  Am.  Dec.  172; 
Martin  v.  Voeder,  20  Wisconsin,  466;  Alexander  v.  Polk,  39  Mississippi,  737; 
Orr  V.  Tanner,  12  Rhode  Island,  94 ;  Quigley  v.  Thompson,  53  Indiana,  317. 

Mr.  Lawson  (Contracts,  §  317)  cites  as  preserving  the  old  law  Backus  v. 
Byron,  4  Michigan,  535;  Sedgwick  v.  Stanton,  14  New  York,  289 ;  Boardman 
V.  Thompson,  2')  Iowa,  487;  Coleman  v.  Billings,S9  Illinois,  183;  Van  Seven  v. 
Stickneij,  75  Alabama,  225;  Weakley  v.  Hall,  42  Am.  Dec.  194;  Steams  v. 
Pelker,  28  Wisconsin,  594  ;  Hovey  v.  Hohon,  51  Maine,  62  ;  Christie  v.  Sawyer, 
44  New  Hampshire,  298. 

In  other  States  the  doctrine  is  practically  rejected  as  obsolete.  Danforth 
V.  Streeter,  28  Vermont,  490;  Sherley  v.  Riggs,  11  Humphrey  (Tennessee),  53; 
Bentinck  v.  Franklin,  38  Texas,  458  ;  Cain  v.  Munroe,  28  Georgia,  82 ;  Ballard 
V.  Carr,  48  California,  74  ;  Richardson  v.  Rowland,  40  Connecticut,  575 ;  Schafer- 
man  v.  O'Brien,  28  Maryland,  565;  92  Am.  Dec.  708;  Phillips  v.  South  Park 
Comjn'rs,  119  Illinois,  629  ;  Schomp  v.  Schenck,  40  New  Jersey  Law,  195;  29 
Am.  Rep.  219 ;  Perry  v.  Dicken,  105  Pennsylvania  State,  83  ;  51  Am.  Rep.  181 ; 
Brown  v.  Bigne,  21  Oregon,  260;  28  Am.  St.  Rep.  752;  Metropolitan  L,  Ins,  Co. 
V.  Fuller,  61  Connecticut,  252;  29  Am.  St.  Rep.  196.  The  leaning  of  these 
cases  is  to  support  a  bargain  by  a  stranger,  not  an  attorney,  to  supply  funds 
for  the  purpose  of  prosecuting  a  claim,  in  consideration  of  having  a  share  in 
the  recovery,  where  it  is  fair,  and  not  for  the  purpose  of  stirring  up  or  en- 
couraging litigation.  "In  this  country,  where  no  aristocracy  or  privileged 
class  elevated  above  the  mass  of  the  people  has  ever  existed,  and  the  adminis- 
tration of  justice  has  been  alike  impartial  to  all,  without  regard  to  rank  or 
station,  the  reason  for  the  ancient  doctrine  of  champerty  and  maintenance 
does  not  exist,  and  hence  has  not  found  favour  in  the  United  States."  Brown 
V.  Bigne,  supra,  citing  Roberts  v.  Cooper,  20  Howard  (U.  S.  Supr.  Ct.),  467 ; 


R.  C.  VOL.  VI.]  SECT.  V.  —  ILLEGALITY  AND  DURESS.  391 

Hos.  80,  87.  —  fitaalej  t.  Jodm  ;  Keir  t.  T^wmaii.  —  Notes. 

Thallhimer  v.  Brinckerhoff,  3  Cowen  (New  York),  623;  15  Am.  Dec.  309,  and 
note,  319 ;  Coondo  v.  Mookerjee,  L.  R.,  2  App.  Cas.  186;  and  Stanley  v.  Jonen. 

It  is  very  frequently  held  that  the  attorney  is  not  a  stranger  to  the  litiga- 
tion, and  it  is  lawful  for  him  to  conduct  it  on  a  contingent  fee  to  be  paid  out 
of  the  proceeds,  unless  he  agrees  to  pay  or  advance  money  toward  the  expenses. 
Mr.  Lawson  deems  this  "certainly  the  better  view."  Duke  v.  Harper,  66  Mis- 
souri, 51 ;  27  Am.  Rep.  314 ;  Allard  v.  Lamirande,  29  Wisconsin,  502 ;  Moses  v. 
Bagley,  55  Georgia,  283 ;  Martin  v.  Clark,  8  Rhode  Island,  389 ;  5  Am.  Rep. 
586 ;  Thompson  v.  Reynolds,  73  Illinois,  11 ;  Stearns  v.  Felker,  28  Wisconsin, 
594 ;  Moody  y.  Harper,  38  Mississippi,  599 :  Boardman  v.  Thompson,  25  Iowa, 
487;  Martin  v.  Amos,  13  Iredell  Law  (Nor.  Car.),  201 ;  Atch'ison,  (fc.  R.  Co,  v. 
Johnson,  29  Kansas,  218;  Blaisdell  v.  A  htm,  144  Massachusetts,  393 ;  59  Am. 
Rep.  99  ;  Manning/  v.  Sprague,  148  Massachusetts.  18 ;  12  Am.  St.  Rep.  508 
(prosecution  of  claims  for  damages  by  cruiser  "  Alabama  ")  ;  Stanton  v.  Emhrey, 
93  United  States,  548 ;  CougUin  v.  iV.  Y,,  flr.  iJ.  Co.,  71  New  Y'ork,  443;  27 
Am.  Rep.  75 ;  Duke  v.  Harper,  66  Missouri,  51 ;  27  Am.  Rep.  314 ;  Taylor  v. 
Bemiss,  110  United  States,  42.  In  the  last  ca;^  Mr.  Justice  Miller  speaks  of 
"  the  suspicion  which  naturally  attaches  to  such  contracts." 

But  though  the  attorney's  contract  be  void  for  champerty,  he  may  recover 
quantum  meruit.  Rust  v.  Lame,  supra;  Stearns  v.  Felker,  supra ;  Merritt  y. 
Lambert,  10  Paige  Chancery,  352 ;  WalUs  v.  Loubat,  2  Denio  (New  York),  607 ; 
Cold  weirs  AdmW  v.  Shepherd's  Heirs,  6  T.  B.  Monroe  (Kentucky),  389. 

There  are,  however,  in  some  States  (New  York,  for  example),  statutes  pro- 
hibiting attorneys  from  buying  claims  for  prosecution,  and  these  have  not 
been  abrogated  by  the  Code  provision  repealing  all  laws  restricting  or  con- 
trolling the  riglit  of  a  party  to  agree  with  his  attorney  for  his  compensation. 
Mr.  Weeks  (Attorneys,  p.  717)  says  in  relation  to  such  agreements  with 
attorneys:  "Upon  investigating  the  decisions  of  the  various  States  of  the 
Union,  it  will  be  found  that  the  authorities  are  about  evenly  divided." 

Mr.  Weeks*  conclusion  upon  the  w^hole  doctrine  is  (Attorneys,  p.  189)  : 
"  In  short,  the  whole  doctrine  of  maintenance  has  been  so  modified  in  recent 
times  as  to  confine  it  to  strangers,  who,  having  no  valuable  interest  in  a  suit, 
pragmatically  interfere  in  it  for  the  improper  pui*pose  of  stirring  up  litigation 
and  strife." 

That  an  agreement  to  stifle  a  criminal  prosecution  is  void  is  well  settled, 
—  as  an  agreement  by  an  attorney  for  a  contingent  fee  to  procure  the  quashing 
of  a  criminal  conviction,  Ormerod  v.  Dearmnn,  100  Pennsylvania  State,  561 ; 
45  Am.  Rep.  391  ;  or  to  pay  one  for  endeavouring  to  induce  prosecutors  of  a 
criminal  charge  to  discontinue  it.  Rhodes  v.  Neal,  64  Georgia,  704 ;  37  Am. 
Rep.  93;  or  to  prevent  the  finding  or  procure  the  dismissal  of  an  indictment; 
Barron  v.  Tucker,  53  Vermont,  338 ;  38  Am.  Rep.  684,  citing  Keir  v.  Leeman  , 
or  to  "use  every  legal  and  proper  endeavour  to  have  the  criminal  prosecutions 
dismissed,"  A  verheck  v.  Hall,  14  Bush  (Kentucky),  505 ;  or  a  contract  of  at- 
torneys to  defend  liquor  dealers  for  a  certain  monthly  compensation  against 
excise  complaints,  Botcman  v.  Philips,  41  Kansas,  364 ;  or  a  note  given  for  in- 
fluence to  secure  acquittal  of  a  felony,  Ricketts  v.  Harvey,  106  Indiana,  564  ;  or 
an  agreement  in  consideration  of  money  paid  to  become  bail  of  one  charged 
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with  felony,  so  that  he  may  escape  trial,  Dunkin  t.  Hodge,  46  Alabama,  523 ; 
or  notes  given  for  influence  in  endeavouring  to  procure  mitigation  of  punish- 
ment, Buck  V.  Firat  Nat.  Bank,  27  Michigan,  293 ;  15  Am.  Rep.  189 ;  an  agree- 
ment to  give  notes  and  money  to  a  prosecuting  witness  on  condition  that  he 
sign  a  petition  for  pardon,  and  the  granting  thereof  on  discharge.  Haines 
V.  Leujis,  54  Iowa,  301 ;  37  Am.  Rep.  202.  See  B€anle  v.  Nutt,  4  Peters  (U.  S. 
Supr.  Ct.),  184. 

Within  this  principle  come  agreements  for  compounding  felonies,  which  are 
uniformly  held  void.  McMahon  v.  Smith,  47  Connecticut,  221 ;  36  Am.  Rep. 
67 ;  MorriU  v.  Nightingale,  93  California,  453 ;  27  Am.  St.  Rep.  207 ;  Pearce  v. 
WiUon,  111  Pennsylvania  State,  14;  56  Am.  Rep.  243;  Lindsay  v.  Smith,  78 
North  Carolina,  328 ;  24  Am.  Rep.  463 ;  Peed  v.  McKee,  42  Iowa»  689 ;  20  Am. 
Rep.  631. 


No.  38.  — -MALLAN  v.  MAY. 
(1843.) 

No.  39.— PEICE  V,  GREEN. 
(Ex.  Ch.  1847.) 

No.  40.— NORDENFELT  v.  MAXIM-NOEDENFELT    GUNS 
AND  AMMUNITION  COMPANY. 

(H.  L.  1894.) 

RULE. 

A  CONTRACT  in  general  restraint  of  trade  is  illegal  and 
void,  as  being  against  public  policy :  but  a  particular  re- 
straint of  trade,  within  reasonable  limits  having  regard  to 
the  protection  of  the  interests  of  the  party  contracted  with, 
is  valid.  And  where  the  promise,  so  far  as  relates  to  a 
restraint  within  reasonable  limits,  is  separable  from  the 
stipulation  for  a  general  restraint,  the  contract  will  be 
valid  as  to  the  former,  though  void  as  to  the  latter.  A 
restraint  unlimited  geographically  may  be  reasonable  if  the 
trade  is  itself  of  a  limited  character  and  such  as  to  require 
a  world-wide  protection. 
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11  M.  &  W.  653-669  (a.  c.  12  L.  J.  Ex.  376 ;  7  Jar.  536). 

Contract,  —  Beatraint  of  Trade.  —  Beasonableness. 

Covenant.  —  By  articles  of  agreement  under  seal,  it  was  agreed  that  the  [653] 
defendant  should  become  assistant  to  the  plaintiffs  in  their  business  of 
surgeon  dentists  for  four  years;  that  the  plaintiffs  should  instruct  him  in  the 
business  of  a  surgeon  dentist,  and  that  after  the  expiration  of  the  term,  the 
defendant  should  not  carry  on  that  business  in  London  or  in  any  of  the  towns 
or  places  in  England  or  Scotland  where  the  plaintiffs  might  have  been  practising 
before  the  expiration  of  the  said  service.  The  declaration  alleged  as  breaches  ; 
first,  that  after  the  term,  the  defendant  carried  on  the  said  business  in  London ; 
secondly,  that  the  plaintiffs  had,  during  the  said  term,  carried  on  business  in 
Great  Russell  Street,  Bloomsbury;  yet  the  defendant,  after  the  term,  carried 
on  the  said  business  in  the  same  place.  Plea  to  the  first  breach,  that  London 
was  a  large  and  populous  district,  cc^taining  1,500,000  inhabitants,  and  that  the 
stipulation  in  the  agreement  was  an  undue,  unreasonable,  and  unlawful  restric- 
tion of  trade.  Plea  to  the  second  breach,  that,  before  the  expiration  of  the  ser- 
vice, the  plaintiffs  had  practised  in  very  many  towns  in  England,  and  amongst 
others,  London,  Preston,  Oswestry,  &c.,  and  that  divers  of  the  said  towns  were 
distant  from  each  other  150  miles;  wherefore  the  said  stipalation  was  an 
unreasonable  restriction  of  trade,  and  the  said  agreement,  as  to  so  much,  was 
wholly  void. 

Heldf  that  the  first  plea  was  bad,  as  the  covenant  not  to  practise  in  London 
was  valid,  the  limit  of  London  not  being  too  large  for  the  profession  in  ques- 
tion ;  and  that  the  latter  part  of  it  was  also  bad,  for  attempting  to  put  in  issue 
matter  of  law,  viz.,  the  reasonableness  of  the  restriction. 

Sembley  that  in  considering  the  question  of  restriction,  the  populousness  of 
particular  districts  ought  not  to  be  taken  into  consideration. 

Hdd,  secondly,  that  the  stipulation  as  to  not  practising  in  towns  where  the 
plaintiffs  might  have  been  practising  during  the  service,  was  an  unreasonable 
restriction,  and  therefore  illegal  and  void :  but  that  the  stipulation  as  to  not 
practising  in  London  was  not  affected  by  the  illegality  of  the  other  part. 

Every  restraint  of  trade  which  is  larger  than  what  is  required  for  the  necessary 
protection  of  the  party  with  whom  the  contract  is  made,  is  unreasonable  and 
void,  as  injurious  to  the  interests  of  the  public,  on  the  ground  of  public  policy. 

Covenant.  —  The  declaration  stated,  that,  on  &c. ,  by  certain 
articles  of  agreement  then  made  and  entered  into  by  and  between 
the  plaintiffs  of  the  one  part,  and  the  defendant  of  the 
other  part,  [profert],  it  was  mutually  agreed  *  and  declared  [  *  654] 
by  and  between  the  said  parties  thereto,  firstly,  that  the 
defendant  should  thenceforth  be  and  become  assistant  to  the 
plaintiffs  in  their  business  of  surgeon  dentists,  for  and  during  the 
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term  of  four  years,  computed  from  the  date  of  the  said  articles,  if 
both  the  parties  should  so  long  live,  provided  the  defendant 
should  conduct  himself  properly  and  to  the  satisfaction  of  the 
plaintiffs  in  transacting  the  said  business;  secondly,  that  the 
defendant  should  and  would,  during  the  said  term  of  four  years, 
aid  and  assist  in  the  said  business  in  a  proper  manner,  and  to  the 
best  of  his  skill  and  ability ;  thirdly,  that  the  plaintiffs  should 
and  would,  during  the  said  term,  instruct  the  defendant  in  the 
said  business  of  a  surgeon  dentist,  to  the  best  of  their  ability ; 
and  that  they  would,  during  the  said  term  of  four  years,  at  their 
own  expense,  find  and  provide  for  the  defendant  good  and  suffi- 
cient meat,  drink,  and  lodging;  fourthly,  that,  after  the  expi- 
ration of  the  said  term  of  four  years,  the  defendant  should  not 
nor  would  either  directly  or  indirectly,  without  the  consent  in 
writing  of  the  plaintiffs,  carry  on,  or  be  concerned  as  principal  or 
assistant  or  agent,  or  in  any  other  capacity,  in  the  profession  of 
a  surgeon  dentist  or  any  branch  thereof,  in  London  or  any  of  the 
towns  or  places  in  England  or  Scotland,  where  the  plaintiffs,  or 
the  defendant  on  their  account,  might  have  been  practising  before 
the  expiration  of  the  said  service,  and  should  not  in  any  manner 
at  any  time  make  any  use  whatever  of  the  names  of  the  plaintiffs, 
or  either  of  them,  on  his  cards,  plates,  or  advertisements,  or  other- 
wise howsoever,  having  reference  to  or  containing  any  statement  of 
his  former  connection  with  the  plaintiffs,  or  otherwise  howsoever; 
and  for  the  due  performance  of  the  stipulations  contained  therein, 
in  the  said  fourth  article  thereof,  on  the  part  of  the  defendant, 
he  the  defendant  did  thereby  bind  himself,  his  heirs,  executors, 
and  administrators,  to  the  plaintiffs,  their  executors  and  admin- 
istrators,   in   the   sum   of   £500,  to  be   paid   to   the   plaintiffs, 

their  executors  and  administrators,  by  the  defendant, 
[*  655]   his  executors  or  administrators,  *on  any  breach  or  default 

in  performance  of  the  said  stipulations,  and  the  same  to 
be  recovered  as  and  for  liquidated  or  assessed  damages ;  provided 
always,  and  it  was  expressly  understood  and  agreed,  that  the 
defendant  should  not  be  liable  for  any  breach  of  the  said  stipula- 
tion thereinbefore  contained,  for  carrying  on  such  business  in  any 
such  places  as  aforesaid,  not  therein  expressly  named,  before  he 
should  know  that  the  place  where  he  should  be  so  doing  business 
was  prohibited  by  the  said  articles,  or  he  should  have  received 
notice  from  the  plaintiffs  or  one  of  them,  that  the  same  was  a 
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prohibited  place :  And  the  plaintiffs  say,  that  the  said  period  of 
four  years  elapsed  before  the  commencement  of  this  suit;  and 
that  the  plaintiflFs  did,  to  wit,  during  the  said  term,  carry  on  the 
said  profession  in  London,  and  did,  after  the  expiration  of  the 
said  term,  to  wit,  thence  to  the  commencement  of  this  suit,  carry 
on  the  said  profession ;  and  the  plaintiffs  say,  that  the  defendant 
did,  in  pursuance  of  the  said  articles,  to  wit,  on  the  25th  day  of 
December,  1835,  become  and  be  an  assistant  to  the  plaintiffs  in 
their  said  business  of  surgeon  dentists,  and  so  continued,  to  wit, 
during  the  said  term  of  four  years ;  and  the  plaintiffs  did,  during 
the  said  term,  instruct  the  defendant  in  the  said  business  of  a 
surgeon  dentist,  according  to  the  said  articles,  and  did,  during 
the  said  term,  perform  the  said  articles  in  all  things  on  the  part 
of  the  plaintiffs  to  be  performed ;  and  the  plaintiffs  say,  that  at 
the  expiration  of  the  said  term,  and  thence  at  all  times  to  the 
commencement  of  this  suit,  London  was,  and  the  defendant  had 
notice  and  knew  that  London  was,  a  place  wherein  he  was  pro- 
hibited by  the  said  articles  from  carrying  on  (unless  with  the 
consent  in  writing  in  the  said  articles  mentioned)  the  business 
of  a  surgeon  dentist,  after  the  expiration  of  the  said  term ;  and 
although  the  plaintiffs  did  not  at  any  time  consent  in  writing  to 
the  carrying  on  by  the  defendant  of  the  said  business  as  herein- 
after is  mentioned;  yet  the  defendant  did,  before  the 
commencement  of  the  suit,  and  after  *  the  expiration  of  [*  656] 
the  term,  to  wit,  on  &a,and  thence  continually  until 
the  commencement  of  the  suit  (without  the  consent  in  writing  of 
the  plaintiffs),  carry  on  the  profession  of  a  surgeon  dentist  in 
London,  to  wit,  as  principal,  contrary  to  the  said  articles. 

Second  breach.  —  And  for  a  further  breach  of  the  said  articles 
the  plaintiffs  say,  that  they  did  practise  as  and  carry  on  the 
profession  of  surgeon  dentists  before  the  expiration  of  the  said 
service,  to  wit,  during  the  said  term  of  four  years,  in  a  certain 
place  in  England,  and  in  the  county  of  Middlesex,  called  Great 
Eussell  Street,  Bloomsbury ;  and  the  plaintiffs  say  that,  after  the 
expiration  of  the  said  service,  to  wit,  thence  to  the  commence- 
ment of  this  suit,  the  plaintiffs  have  practised  and  carried  on  as 
the  said  profession  of  surgeon  dentists,  and  the  said  last-men- 
tioned place  was,  during  the  carrying  on  by  the  defendant  as 
hereinafter  mentioned  of  the  said  profession,  and  the  defendant, 
at  all  times  during  the  said  time  of  carrying  on  the  same  as 
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hereinafter  mentioned,  well  knew  that  the  said  place  was  pro- 
hibited to  him  the  defendant  by  the  said  articles,  and  a  place 
wherein,  according  to  the  said  articles,  he  was  not,  after  the 
expiration  of  the  said  term  of  four  years,  to  carry  on  the  pro- 
fession of  a  surgeon  dentist  without  the  consent  in  writing  of  the 
plaintiffs ;  and  the  plaintiffs  say,  that  they  did  not  at  any  time 
consent  in  writing  to  the  carrying  on  by  the  defendant,  as  here- 
inafter mentioned,  in  the  said  place  hereinafter  mentioned,  of 
the  profession  of  a  surgeon  dentist ;  yet  the  defendant,  not  regard- 
ing the  said  articles,  did>  after  the  expiration  of  the  said  term 
of  four  years,  to  wit,  on  &c.,  and  thence  for  a  long  time,  to  wit, 
continually  until  &o.,  carry  on,  to  wit,  as  principal,  the  profes- 
sion of  a  surgeon  dentist,  in  the  said  street  and  place,  to  wit, 
Great  Bussell  Street,  Bloomsbury,  in  the  county  of  Middlesex, 
contrary  to  the  said  articles. 

There  were  also  other  breaches  assigned,  for  making  use  of  the 
plaintiffs'  names  in  advertisements,  and  on  the  defend- 
[*657]  ant's  *  doors,  &c.  To  this  declaration  the  defendant 
pleaded,  seventhly,  to  the  first  breach,  that  London,  in 
the  said  agreement  and  declaration  mentioned,  at  the  time  of 
making  the  agreement,  was  and  from  thence  hitherto  hath  been 
and  still  is  a  certain  large  and  populous  district  and  place,  con- 
taining more  than  one  million  of  inhabitants,  to  wit,  one  million 
and  a  half  of  inhabitants ;  and  that  the  said  fourth  article  and 
stipulation,  in  the  said  agreement  mentioned  and  contained, 
touching  the  defendant  carrying  on  or  being  concerned  in  the 
profession  of  a  surgeon  dentist,  or  any  branch  thereof,  in  London, 
was  and  is  an  undue,  unreasonable,  and  unlawful  restriction  of 
trade,  and  by  reason  thereof  the  said  agreement,  as  to  so  much 
thereof,  was  and  is  wholly  void.  —  Verification. 

The  eighth  plea,  which  was  to  the  first  and  second  breaches, 
alleged  that,  after  the  making  of  the  agreement,  and  before  the 
expiration  of  the  service  of  the  defendant,  to  wit,  on  &c. ,  and  on 
divers  other  days  and  times,  the  plaintiffs  by  themselves,  and  by 
and  through  the  defendant  on  their  account,  practised  as  such 
surgeon  dentists  as  in  the  said  agreement  is  mentioned,  in  and  at 
divers  and  very  many  towns  and  places  within  England,  to  wit, 
among  others,  in  and  at  London,  Preston,  in  the  county  of  Lan- 
caster, Peterborough,  in  the  county  of  Northampton,  Oswestry, 
in  the  county  of  Salop  [enumerating  a  great  many  towns],   of 
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which  premises  the  defendant  afterwards,  and  before  the  com- 
mitting of  the  said  alleged  breaches,  to  wit,  on  &c.,  had  notice; 
and  the  defendant  further  says,  that  divers  of  the  said  towns  and 
places,  at  which  the  plaintififs  so  practised  as  aforesaid  before  the 
expiration  of  the  said  service,  are  and  were  distant  from  each 
other  many  miles,  and  exceeding  100  miles,  that  is  to  say,  150 
miles;  and  that  the  plaintiffs,  at  the  time  of  making  the  said 
agreement,  intended  to  practise  as  aforesaid  at  divers  towns  and 
places  within  England,  so  distant  from  each  other  as 
aforesaid,  *that  is  to  say,  more  than  100  miles  distant  [*658] 
from  each  other ;  wherefore  the  defendant  says,  that  the 
said  fourth  article  and  stipulation  in  the  said  agreement  con- 
tained, touching  the  defendant's  carrying  on  or  being  concerned 
in  the  profession  of  a  surgeon  dentist,  or  any  branch  thereof,  in 
any  of  the  towns  or  places  in  England  or  Scotland,  where  the 
plaintiffs,  or  the  defendant  on  their  account,  might  have  been 
practising  before  the  expiration  of  the  said  service,  was  and  is  an 
unreasonable  restriction  of  trade,  and  the  said  agreement,  as  to 
so  much  thereof,  was  and  is  wholly  void  and  of  none  effect 

Special  demurrer  to  the  seventh  plea,  assigning  for  causes,  that 
the  said  plea  is  improperly  confined  to  the  first  breach  of  the 
declaration;  whereas,  if  the  said  plea  be  valid,  it  is  an  answer 
to  the  whole  action  and  to  every  breach  in  the  declaration  as- 
signed, and  ought  to  have  been  pleaded  to  the  whole  declaration, 
and  not  to  a  part  thereof  only ;  for  that  the  said  plea  states  no 
facts  or  circumstances  from  which  the  Court  can  infer,  or  it  can 
be  seen,  that  the  said  fourth  article  and  stipulation  was  an  undue, 
unreasonable,  or  unlawful  restriction  of  trade,  or  from  which  it  can 
be  inferred  or  seen  that  the  said  agreement,  or  any  part  thereof, 
was  or  is  void ;  that  the  said  plea  states  only  matter  of  evidence 
and  matter  of  law,  namely,  that  London  was  and  is  a  place  con- 
taining more  than  one  million  of  inhabitants,  and  that  the  said 
article  was  and  is  an  undue,  unreasonable,  and  unlawful  restric- 
tion of  trade;  whereas  the  said  plea  should  have  shown  that 
the  said  place  was  or  is  too  large  or  populous  for  the  plaintiffs  to 
have  carried  on,  throughout  the  same,  their  said  profession;  or 
should  have  shown  that  the  carrying  on  of  their  profession  by 
the  plaintiffs  would  not,  and  did  not,  sufl&ce  for  the  wants  of  the 
inhabitants  of  the  said  place ;  or  should  have  stated  and  shown 
other  facts,  from  which  it  might  have  appeared,  that  the  said 
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article  and  stipulation  was  void  for  the  reason  supposed, 

[*  659]   or  some  other  reason  to  be  alleged ;  and  for  that  *  the  said 

plea  is  so  framed  as  to  endeavour  to  submit  to  a  jury 

questions  of  law,  and  so  that  the  plaintiffs  cannot  safely  take 

issue  thereon. 

Special  demurrer  also  to  the  eighth  plea,  assigning  for  causes, 
that  it  contains  no  answer  to  the  breaches  to  which  it  is  pleaded, 
or  either  of  them,  or  any  part  thereof ;  that  the  said  plea,  if  an 
answer  to  any  part  of  the  declaration,  is  an  answer  to  the  whole 
thereof,  and  ought  to  have  been  so  applied  and  pleaded;  that  the 
said  plea  does  not  state  any  fact  or  facts  from  which  it  can  be 
seen  or  inferred,  that  the  said  agreement,  or  any  part  thereof, 
was  or  is  void ;  but  merely  states  certain  matters  of  evidence, 
namely,  that  the  plaintiffs  practised  and  intended  to  practise  at 
certain  towns,  some  of  which  were  distant  from  each  other  more 
than  100  miles,  of  which  the  defendant  had  notice  before  com- 
mitting the  said  breaches;  and  then  proceeds  to  state  certain 
matters  of  law,  namely,  that  the  fourth  article  and  stipulation 
was  an  unreasonable  restriction  of  trade,  and  that  the  said  agree- 
ment, as  to  part  thereof,  was  void ;  whereas  the  defendant  should 
have  stated  and  shown  facts  from  which  it  might  have  been 
inferred  and  seen  by  the  Court,  whether  the  said  article  and 
stipulation  was  in  such  restriction  of  trade,  and  whether  the 
said  agreement  was,  for  the  cause  alleged  by  the  defendant,  or 
any  other  cause,  void ;  that  the  said  eighth  plea  does  not  show 
that  the  towns  and  places  at  which  the  plaintiffs  practised,  as  in 
the  said  plea  alleged,  were  so  distant  as  that  the  plaintiffs  could 
not,  during  the  time  in  question,  have  properly  or  sufficiently 
practised  throughout  the  same,  and  so  as  to  meet  and  suffice  the 
wants  of  the  respective  inhabitants  thereof ;  that  the  said  plea  is 
uncertain,  in  not  stating  or  showing  which  in  particular  of  the 
towns  and  places  in  the  plea  mentioned  or  referred  to  are  distant 
from  each  other  more  than  100  miles,  or  how  many  miles;  for 
that  the  said  plea  does  not  state  or  show  that  it  was  part  of  the 

said  agreement  that  the  plaintiffs  should  practise  in  the 
[*  660]   said  places,  or  any  other  places  distant  from  *  each  other, 

but  only  that  the  plaintiffs  practised  at  such  places,  and 
did,  at  the  time  of  making  the  said  agreement,  intend  so  to  prac- 
tise ;  that  the  said  plea  is  so  framed  as  to  endeavour  to  submit  to 
a  jury  questions  of  law,  and  so  that  the  plaintiffs  cannot  safely 
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take   issue  thereon,    or  reply   thereto;    and  for  that  the  same 
amounts  to,  and  is  no  more  than,  an  informal  demurrer. 

Joinder  in  demurrer. 

Whateley  argued  in  support  of  the  demurrer  in  Easter  Term 
[May  1].  —  The  eighth  plea,  which  is  pleaded  to  both  the 
breaches,  is  clearly  bad.  The  general  rule  is,  that  all  restraints 
of  trade,  if  nothing  more  appear,  are  bad.  That  is  laid  down  in 
the  leading  case  of  Mitchell  v.  Reynolds,  1  P.  Wms.  181,  where 
all  the  cases  are  thoroughly  weighed  and  considered,  and  which 
was  confirmed  by  the  case  of  The  Master,  ike.  of  Gunmakers  v. 
Fell,  Willes,  388.  But  to  that  general  rule  there  are  some  excep- 
tions ;  as  first,  if  the  restraint  be  only  partial  in  respect  to  the 
time  or  place,  and  there  be  good  consideration  given  to  the  person 
restrained,  a  contract  or  agreement  upon  such  consideration,  so 
restraining  a  particular  person,  may  be  good  and  valid  in  law. 

That  was  so  held  in  the  very  case  of  Mitchell  v.  Reynolds. 
Now  here  it  cannot  be  denied  that  the  restraint  is  partial,  nor 
that  the  consideration  is  sufficient.  It  is  said,  however,  that  it 
is  unreasonable ;  but  it  is  not  so.  In  Davis  v.  Mason,  5  T.  R 
118 ;  2  R.  E.  562,  where  a  bond  was  given  by  a  surgeon's  assist- 
ant, that  he  would  not  practise  on  his  own  account  for  ten  years, 
within  fourteen  miles  of  where  the  surgeon  lived,  it  was  held  to  be 
valid  Lord  Kenyon,  C.  J. ,  there  says,  "  It  was  objected  that  the 
limits  within  which  the  defendant  engaged  not  to  practise  are 
unreasonable,  but  I  do  not  see  that  they  are  necessarily 
unreasonable,  nor  do  T  know  how  *to  draw  the  line.  [*661] 
Neither  are  the  public  likely  to  be  injured  by  an  agree- 
ment of  this  kind,  since  every  other  person  is  at  liberty  to 
practise  as  a  surgeon  in  this  town."  And  in  Bunn  v.  Guy,  4 
East,  190 ;  7  B.  R  560,  where  a  contract  was  entered  into  by  an 
attorney  to  relinquish  his  business  for  a  valuable  consideration, 
and  not  to  practise  in  London  or  150  miles  from  it,  it  was  held 
to  be  good.  So  a  bond  by  an  apothecary  not  to  set  up  in  business 
within  twenty  miles.  Hayward  v.  Young,  2  Chit.  Rep.  407. 
But  an  agreement  that  the  defendant,  a  dentist,  would  abstain 
from  practising  over  a  district  200  miles  in  diameter,  was  held  to 
be  unreasonable  and  void.  Horner  v.  Graves,  7  Bing.  743 ;  5  Mo. 
&  P.  738.  That  case  partly  turned  upon  the  adequacy  of  the 
consideration ;  and  since  the  cases  of  Hitchcock  v.  Coker,  6  Ad.  & 
Ell.  440 ;  1  Nev.  &  P    796,  and  Archer  v.  Marsh,  6  Ad.  &  Ell. 
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964 ;  2  Nev.  &  P.  562,  must  so  far  be  considered  to  be  overruled. 
But  with  respect  to  what  is  reasonable,  Tindal,  C.  J. ,  there  lays 
down  the  rule  thus :  "  We  do  not  see  how  a  better  test  can  be 
applied  to  the  question,  whether  reasonable  or  not,  than  by  con- 
sidering whether  the  restraint  is  such  only  as  to  afford  a  fair  'pro- 
tection to  the  interests  of  the  party  in  favour  of  whom  it  is  given, 
and  not  so  large  as  to  interfere  with  the  interests  of  the  public. 
No  certain  precise  boundary  can  be  laid  down,  within  which  the 
restraint  would  be  reasonable,  and  beyond  which  excessive. '  In 
the  present  case,  the  protection  given  to  the  plaintiffs  is  by  no 
means  unfair  or  unreasonable.  And  after  noticing  Davis  v. 
Mason,  his  Lordship  adds,  "  Unless  the  case  was  such  that  the 
restraint  was  plainly  and  obviously  unnecessary,  the  Court  would 
not  feel  itself  justified  in  interfering. '  Now  this  is  not  a  greater 
restraint  than  is  necessary  for  the  protection  of  the  plaintiffs, 
as  the  facts  alleged  in  the  plea  show.  It  is  to  prevent  the  de- 
fendant from  availing  himself  of  the  knowledge  he  has 
[*662]  acquired  in  the  plaintiffs'  service,  to* interfere  with  the 
plaintiffs'  customers,  and  to  practise  in  his  name  in 
those  places  where  the  defendant  has  notice  that  the  plaintiffs 
carry  on  their  business;  and  it  appears  that  he  has  had  such 
notice  of  their  having  practised  in  the  places  enumerated.  These 
limits  are  very  insignificant,  compared  with  the  kingdom  at  large, 
and  are  nothing  like  so  extensive  as  those  in  Horner  v.  Graves, 
In  Hitchcock  v.  Coher,  the  ground  upon  which  a  restraint  may  be 
unreasonable  is  thus  stated  by  the  Court :  "  Where  the  restraint 
of  a  party  from  carrying  on  a  trade  is  larger  and  wider  than  the 
protection  of  the  party  with  whom  the  contract  is  made  can 
possibly  require,  such  restraint  must  be  considered  as  unreason- 
able in  law,  and  the  contract  which  would  enforce  it  must  be 
therefore  void."  Now,  that  cannot  be  applied  to  the  present 
case,  for  here  it  was  clearly  necessary  for  the  plaintiffs*  protec- 
tion. In  Ward  v.  Byrne,  5  M.  &  W.  548,  the  agreement  was 
held  void  because  it  was  unlimited  in  point  of  space.  In  Proctor 
V.  Sargent,  2  Man.  &  Gr.  20;  2  Scott,  N.  R.  289,  the  agreement 
was  held  valid,  being  limited  both  in  time  and  space,  and  not 
appearing  to  be  an  unreasonable  restraint  of  trade. 

The  seventh  plea  is  also  bad.  —  It  calls  upon  the  Court  to  say 
that  the  fourth  article  of  the  agreement  is  void,  and  that  it  is  an 
undue  restriction  of  trade,  because  London  contains  a  million  and 
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a  half  of  inhabitants;  but  that  is  not  a  sufiScient  reason  for 
restraining  the  defendant  from  carrying  on  the  same  trade  there. 
The  quantity  of  the  population  is  not  a  test  of  the  reasonableness 
of  the  restraint;  and  there  is  no  averment  that  London  is  too 
large  or  too  populous  for  the  plaintiffs  to  have  carried  on  their 
business  throughout  the  whole  of  it,  or  that  their  carrying  it  on 
did  not  suffice  for  the  wants  of  the  inhabitants.  Besides,  as  the 
reasonableness  of  the  restraint  is  a  question  for  the  Court, 
and  *  not  for  the  jury,  the  plea  is  bad,  as  leaving  a  matter  [*  663] 
of  law  to  be  decided  by  the  jury.  On  such  a  plea  the 
plaintiffs  could  not  safely  take  issue. 

Martin,  contrh.  —  This  agreement,  being  in  unreasonable 
restraint  of  trade,  is  bad.  There  is  no  dispute  as  to  the  law,  but 
the  difficulty  consists  in  applying  it  to  the  present  case.  It  has 
been  admitted  that  all  restraints  of  trade  are  prima  facie  bad,  and 
it  is  therefore  the  duty  of  the  plaintiffs  to  show  that  the  restraint 
here  insisted  upon  is  valid.  The  fourth  clause  prohibits  the 
defendant  from  practising  in  London,  or  any  of  the  towns  or 
places  in  England  or  Scotland,  where  the  plaintiffs  might  have 
been  practising  before  the  expiration  of  the  service.  Now,  that 
is  clearly  bad,  since  it  may  amount  to  an  absolute  prohibition 
to  the  defendant's  carrying  on  business  in  this  country;  for  it  is 
at  the  option  of  the  plaintiffs  to  go  to  every  place  or  town  of  con- 
sideration, for  a  day,  and  so  it  WQuld  become  a  general  restric- 
tion ;  and  if  it  be,  then  it  is  clearly  bad,  and  the  contract  being 
entire,  if  it  is  bad  in  part,  it  is  void  altogether.  Shackell  v. 
EosiiTy  2  Bing.  N.  C.  646 ;  3  Scott,  59,  Waiie  v.  Jones,  1  Bing. 
K  C.  656,  662;  1  Scott,  730;  Chitty  on  Contracts,  693,  694. 
Secondly,  the  pleas  are  not  bad  for  alleging  that  the  fourth  article 
in  the  agreement  was  "  an  undue,  unreasonable,  and  unlawful 
restriction  of  trade,"  thus  leaving  the  matter  for  the  considera- 
tion of  the  jury ;  for  they,  and  not  the  Court,  are  to  determine 
whether  the  restraint  is  an  unreasonable  one  or  not;  and  the 
plaintiff  might  well  have  taken  issue  upon  it.  In  Hitchcock  v. 
Coker,  6  Ad.  &  Ell.  447,  Lord  Abingek,  C.  B.  ,  appears  to  have 
thought  that  this  was  a  question  of  fact  for  the  jury.  And  the 
judgment  of  the  Chief  Justice  in  that  case  shows  it  to  be  so,  as 
it  is  a  question  depending  upon  the  facts  and  the  nature 
of  the  trade.  Again,  in  Proctor  *  v.  Sargent,  Maule,  J. ,  [*  664] 
says,  2  Man.  &  Gr.  24,  "  Is  there  any  case,  except  Homer 
VOL.  VI. — 26 
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V.  Graves,  in  which  the  Court  have  decided  this  question  solely 
upon  the  record  ?  "  There  are  a  variety  of  considerations  which 
could  not  be  stated  with  particularity  in  a  plea,  that  enter  into 
and  are  involved  in  the  question  whether  it  is  a  reasonable  or  an 
unreasonable  restriction. 

Whateley,  in  reply.  — It  is  said  that  this  agreement  is  unlaw- 
ful, as  being  in  restraint  of  trade,  and  that  if  bad  in  part,  it  is  bad 
for  the  whole.  But  Wood  v.  Benson,  2  Cr.  &  J.  94  j  2  Tyrw. 
93,  shows  that  the  covenant  is  divisible,  and  that  an  agreement 
may  be  void  as  to  one  part,  and  not  as  to  the  other.  So,  in  the 
notes  to  Butler  v.  Wigge,  1  Saund.  66  a,  it  is  said,  "  Where  the 
condition  of  a  bond  is  entire,  and  the  whole  be  against  law,  it  is 
void ;  but  where  the  condition  consists  of  several  different  parts, 
and  some  of  them  are  lawful,  and  the  others  not,  it  is  good  for  so 
much  as  is  lawful,  and  void  for  the  rest. "  Secondly,  the  reason- 
ableness of  the  restraint  is  a  question  of  law  for  the  consideration 
of  the  Court,  and  not  one  of  fact  for  the  jury  to  decide  upon.  — 
He  cited  Viner's  Abr.,  '*  Journeys  Accounts"  (A),  p.  558. 

Cur.  adv,  rult. 

The  judgment  of  the  Court  was  now  delivered  by 
Parke,    B.      The  demurrer  to  the   seventh    plea,   which    is 
pleaded  to  the  first  breach,  raises  two  questions :  — 

First,  whether  the  latter  part  of  the  plea  be  good,  which  avers 
the  fourth  article  and  stipulation  in  the  agreement  to  be  an 
undue,  unreasonable,  and  unlawful  restriction  of  trade;  and  if 
not,  whether  the  Tesidue  of  the  plea  is  an  answer  to  the  first 
breach,  or  whether  the  covenant,  of  which  it  is  a  breach,  is  void 
in  law. 

The  rule,  as  laid  down  by  Lord  Macclesfield  and  Lord 
[*  665]  *  Chief  Justice  Willes,  in  Master,  &c.  of  Ounmakcrs  v.  Fell, 
Willes,  388,  is  that  total  restraints  of  trade,  which  the  law 
so  much  favours,  are  absolutely  bad,  and  that  all  restraints,  though 
only  partial,  if  nothing  more  appear,  are  presumed  to  be  bad ;  but 
if  the  circumstances  are  set  forth,  that  presumption  may  be  ex- 
cluded, and  the  Court  are  to  judge  of  those  circumstances,  and  de- 
termine whether  the  contract  be  valid  or  not  Mitchell  v.  Beynolds, 
1  P.  Wms.  196.  "  Contracts  in  restraint  of  trade  are,  in  them- 
selves, if  nothing  shows  them  to  be  reasonable,  bad  in  the  eye  of 
the  law. "     Per  Tindal,  C.  J. ,  in  Homer  v.  Graves,  7  Bing.  744 
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Therefore,  if  there  be  simply  a  stipulation,  though  in  an  instru- 
ment under  seal,  that  a  trade  or  profession  shall  not  be  carried  on 
in  a  particular  place,  without  any  recital  in  the  deed,  and  without 
any  averments  showing  circumstances  which  rendered  such  a  con- 
tract reasonable,  the  instrument  is  void.  Such  are  the  cases  cited 
in  Prugnell  v.  Close,  Aleyn,  67,  and  the  case  of  The  Ten  Tailors 
of  Exeter  v.  Clarke,  2  Show.  350,  and  Claygall  v.  Bachelor, 
Owen,  143 ;  Year  Book,  2  Hen.  V.  f o.  5. 

But  if  there  are  circumstances  recited  in  the  instrument  (or 
probably  if  they  appear  by  averment),  it  is  for  the  Court  to  deter- 
mine whether  the  contract  be  a  fair  and  reasonable  one  or  not; 
and  the  test  appears  to  be,  whether  it  be  prejudicial  or  not  to  the 
public  interest,  for  it  is  on  grounds  of  public  policy  alone  that 
these  contracts  are  supported  or  avoided.  Contracts  for  the 
partial  restraint  of  trade  are  upheld,  not  because  they  are  advan- 
tageous to  the  individual  with  whom  the  contract  is  made,  and  a 
sacrifice  pro  tanto  of  the  rights  of  the  community,  but  because 
it  is  for  the  benefit  of  the  public  at  large  that  they  should  be 
enforced.  Many  of  these  partial  restraints  on  trade  are  perfectly 
consistent  with  public  convenience  and  the  general  inter- 
est, and  have  been  supported;  such  is  the  *case  of  the  [*  666] 
disposing  of  a  shop  in  a  particular  place,  with  a  contract 
on  the  part  of  the  vendor  not  to  carry  on  a  trade  in  the  same  place. 
It  is  in  effect  the  sale  of  a  good-will,  and  offers  an  encouragement 
to  trade,  by  allowing  a  party  to  dispose  of  all  the  fruits  of  his 
industry.  Prugmll  v.  Close,  Alleyn,  67 ;  Broad  v.  Joliffe,  Cro.  Jac. 
596 ;  Jelliott  v.  Broad,  Noy,  98.  And  such  is  the  class  of  cases  of 
much  more  frequent  occurrence,  and  to  which  this  present  case 
belongs,  of  a  tradesman,  manufacturer,  or  professional  man, 
taking  a  servant  or  clerk  into  his  service,  with  a  contract  that  he 
will  not  carry  on  the  same  trade  or  profession  within  certain 
limits.  Cheesman  v.  Nainhy,  2  Lord  Eaym.  1456;  2  Stra.  739. 
In  such  a  case  the  public  derives  an  advantage  in  the  un- 
restrained choice  which  such  a  stipulation  gives  to  the  employer 
of  able  assistants,  and  the  security  it  affords  that  the  master 
will  not  withhold  from  the  servant  instruction  in  the  secrets  of 
his  trade,  and  the  communication  of  his  own  skill  and  experi- 
ence, from  the  fear  of  his  afterwards  having  a  rival  in  the  same 
business. 

It  is  justly  observed  by  Lord  Wynford,  in  giving  the  judgment 
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of  the  Court  in  Homer  v.  Ashford,  3  Bing.  326,  that  "  it  may 
often  happen  that  individual  interest  and  general  convenience 
render  engagements  not  to  carry  on  trade,  or  act  in  a  profession, 
in  a  particular  place,  proper;  that  engagements  of  this  sort 
between  masters  and  servants  are  not  injurious  restraints  of 
trade,  but  securities  necessary  for  those  who  are  engaged  in  it; 
and  that  the  effect  of  such  contracts  is  to  encourage  rather  than 
cramp  the  employment  of  capital  in  trade,  and  the  promotion  of 
industry. " 

In  the  present  case,  the  statements  in  the  deed  declared  upon 
show  that  the  defendant  was  to  be  instructed  in  a  business  requir- 
ing skill  and  intelligence,  and  upon  the  principles  above 
[*667]  laid  down,  the  contract  not  to  exercise  the  *  same  busi- 
ness, within  certain  reasonable  limits,  was  not  invalid. 

The  question  then  comes  to  this,  whether  the  limits  assigned 
by  this  covenant  are  unreasonable.  It  may  be  safely  laid  down, 
in  the  language  of  Chief  Justice  Tindal,  in  Horner  v.  Graves^ 
that  "  whatever  restraint  is  larger  than  the  necessary  protection 
of  the  party  with  whom  the  contract  is  made,  is  unreasonable  and 
void,  as  being  injurious  to  the  interests  of  the  public,  on  the 
ground  of  public  policy." 

Applying  this  rule,  and  referring  to  the  analogous  authorities, 
it  appears  to  us  that,  for  such  a  profession  as  that  of  a  dentist, 
the  limit  of  London  is  not  too  large.  In  Davis  v.  Mason,  Thet- 
ford  and  ten  miles  round,  in  Hayward  v.  Young,  twenty  miles 
round  a  place,  was  held  a  reasonable  limit  in  the  case  of  a  sur- 
geon; in  that  of  an  attorney,  London,  and  150  miles  round,  in 
Bunn  V.  Guy ;  and  in  Ptnctor  v.  Sargent,  five  miles  from  North- 
ampton Square,  in  the  county  of  Middlesex,  was  held  reasonable 
in  the  case  of  a  milkman.  And  it  makes  no  difiference  in  our 
opinion,  that  it  appears  on  the  face  of  this  record  that  London 
contains  a  million  of  inhabitants.  We  doubt,  indeed,  whether 
the  comparative  populousness  of  particular  districts  ought  to 
enter  into  consideration  at  all ;  if  it  did,  it  would  be  diflScult  to 
exclude  others,  such  as  the  number  of  men  of  the  same  profession, 
the  habits  of  the  people  in  that  neighbourhood,  and  other  matters 
of  a  fluctuating  and  uncertain  character,  which  would  produce 
great  difficulty  and  embarrassment  in  determining  such  a  ques- 
tion. We  conceive  that  it  would  be  better  to  lay  down  such  a 
limit  as,  under  any  circumstances,  would  be  sufficient  protection 
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to  the  interest  of  the  contracting  party,  and  if  the  limit  stipu- 
lated for  does  not  exceed  that,  to  pronounce  the  contract  to  be 
valid. 

*We  are  of  opinion,  therefore,  that  the  covenant,  the  [*668] 
breach  of  which  is  that  first  assigned,  is  valid. 

We  need  hardly  add,  that  the  latter  part  of  the  seventh  plea, 
which  is  pleaded  to  that  breach,  is  bad,  for  the  cause  assigned 
for  special  demurrer.  It  attempts  to  leave  matter  of  law,  viz. 
the  reasonableness  or  unreasonableness  of  the  contract,  to  the 
jury.  This  is  clearly  a  question  of  law,  and  was  decided  as  such 
in  Davis  v.  Mason,  Horner  v.  Graves,  Proctor  v.  Sargent,  and 
Cheesman  v.  Nainhy,  The  plaintifif,  therefore,  is  entitled  to  our 
judgment  on  the  first  breach. 

The  question  raised  by  the  demurrer  to  the  last  plea  renders  it 
necessary  to  consider,  whether  the  covenant  on  which  the  second 
breach  is  assigned  is  good  in  law,  upon  the  principle  before  laid 
down. 

That  covenant  is,  **  that  the  defendant  should  not,  without  the 
plaintiffs'  consent,  carry  on  the  profession  of  a  surgeon-dentist, 
&c. ,  in  London,  or  any  of  the  towns  or  places  in  England  or  Scot- 
land, where  the  plaintiflfa,  or  the  defendant  on  their  account, 
might  have  been  practising  before  the  expiration  of  the  said 
service."  According  to  the  terms  of  this  covenant,  the  defendant 
is  prohibited  from  carrying  on  his  business,  not  merely  at  such 
place  or  places  as  the  plaintiflfs  might  be  practising  in  at  the  time 
of  the  expiration  of  the  service,  but  at  any  place  where  they 
might  have  been  practising  before,  though  for  ever  so  short  a 
time.  This  covenant  goes  much  beyond  what  the  protection  of 
any  interests  of  the  plaintiffs  could  reasonably  require,  and  it 
puts  into  their  hands  the  power  of  preventing  the  defendant  from 
practising  anywhere.  We  are  therefore  of  opinion,  that  it  is 
an  unreasonable  restriction,  and  that  the  defendant  is 
entitled  to  our  judgment  on  the  *  demurrer  to  the  second  [*  669] 
breach,  for  the  insufiBciency  of  the  declaration  in  that 
respect. 

It  was  contended,  that,  if  the  covenant  was  illegal  and  void  as 
to  this  part,  it  was  so  altogether.  But  we  think  that  the  stipula- 
tion as  to  not  practising  in  London  is  valid  and  is  not  affected  by 
the  illegality  of  the  other  part  That  point  was  decided  in 
Cheesman  v.  Nainby,  above  cited.  Jvdgment  accordingly. 
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Price  V.  Oreen,  Ezecntor  of  John  Oosnell,  deceased. 

16  M.  &  W.  346-354  (s.  C.  16  L.  J.  Ex.  108;  9  Jur.  880). 

Contract.  —  Bestraint  of  Trade.  —  Eeasonableness.  —  Divisible  Covenant. 

[846]  By  deed,  reciting  that  A.  &  B.  carried  on  business  as  perfumers  in 
partnership,  and  that  it  bad  been  agreed  between  tbeui  that  B.,  in  con- 
sideration of  £2100,  should  assign  to  A.  his  moiety  of  the  good-will,  stock  in 
trade,  &c.,  of  the  copartnership,  B.,  in  consideration  thereof,  covenanted  that 
he  would  not,  during  his  life,  carry  on  the  trade  of  a  perfumer  within  the  cities 
of  London  and  Westminster,  or  within  the  distance  of  600  miles  from  the  same 
respectively;  and  for  the  observance  of  this  covenant,  he  bound  himself  to  A., 
his  executors,  &c.,  in  the  sum  of  £5000,  by  way  of  liquidated  damages,  and  not 
of  penalty :  — 

Heldj  in  the  Exchequer  Chamber  (afl&rming  the  judgment  of  the  Court  of 
Exchequer),  that  this  covenant  was  divisible,  and  was  good  so  far  as  it  related 
to  the  cities  of  London  and  Westminster,  though  void  as  to  the  600  miles ; 
that  a  breach,  that  B.  carried  on  the  trade  in  the  city  of  Loudon,  was  good ; 
and  that  A.  was  entitled  to  recover,  in  respect  of  such  breach,  the  whole  sum  of 
£5000. 

QucerBj  whether  a  bill  of  exceptions  lies  for  misdirection  of  a  judge  on  the 
execution  of  a  wi-it  of  inquiry. 

This  was  an  action  of  covenant,  for  the  breach  of  a  covenant 
by  the  plaintiff  in  error  (the  defendant  below),  contained  in  an 
indenture  made  between  him  and  John  Gosnell,  deceased,  whereby 
he  covenanted  not  to  carry  on  the  trade  of  a  perfumer,  toyman, 
and  hair-merchant,  within  the  cities  of  London  or  Westminster, 
or  within  the  distance  of  600  miles  from  the  same  respectively ; 
and  for  the  observance  of  which  covenant  the  defendant  bound 
himself,  his  executors,  &c.,  in  the  sum  of  £5000,  as  and  by  way 
of  liquidated  damages,  and  not  by  way  of  penalty.  The  defend- 
ant set  out  the  deed  on  oyer,  and  then  pleaded,  that  the  cities  of 
London  and  Westminster,  and  the  distance  of  600  miles  from  the 
same  respectively,  comprised  the  whole  of  England  and  Wales, 
and  19-20ths  of  Scotland,  and  that  the  covenant  was  therefore 
void  in  law.  To  this  plea  there  was  a  demurrer,  on  which  the 
Court  of  Exchequer  gave  judgment  for  the  plaintiff  below.  13  M. 
&  W.  695. 

On  the  execution  of  the  writ  of  inquiry,  before  Pollock,  C.  B., 

the    jury,    under  the  direction   of    the   learned   Judge, 
[*  347]   *  assessed  the  damages  for  the  breach  of  covenant  at  the 

full  sum  of  £5000.     To  this  direction  the  defendant's 
counsel  tendered  a  bill  of  exceptions. 
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A  writ  of  error  having  been  brought,  the  case  was  argued  in 
this  Court,  in  Michaelmas  Vacation,  1845  (Dec.  1),^  by 

Cowling  for  the  plaintiff  in  error.  —  First,  this  covenant  is  not 
enforceable  at  law,  for  it  amounts  to  an  illegal  restraint  of  trade. 
And  it  is  an  entire,  and  not  a  divisible,  covenant;  and  even  if, 
according  to  the  judgment  of  the  Court  below,  the  covenant  not 
to  carry  on  the  trade  in  London  and  Westminster  would  of  itself 
be  good,  that  part  is  not  separable  from  the  rest  of  the  covenant. 
It  is  one  entire  engagement,  not  to  carry  on  the  trade  within 
a  certain  district,  which  is  defined  to  be  the  cities  of  London  and 
Westminster,  and  a  circuit  of  600  miles  from  them.  To  confine 
it  to  London  and  Westminster  only,  is  to  frame  a  new  bargain  for 
the  parties,  which  they  have  not  made  for  themselves  It  is  clear 
that  part  of  a  covenant  which  is  illegal  cannot  be  rejected,  if  the 
covenant  be  entire.  Lowe  v.  FeerSy  Wilmot*s  Notes,  364,  p.  347, 
ante.  There  the  covenant  was  not  to  marry  any  one  but  the 
plaintiff,  and  to  pay  a  sum  of  money  to  the  plaintiff  on  marrying 
another.  That  was  just  as  divisible  as  the  present  covenant,  yet 
it  was  held  to  be  entire  and  void.  In  Bunii  v.  Gui/,  4  East, 
190 ;  7  R  R  560,  where  the  covenant  was  not  to  practise  as  an 
attorney  in  London,  or  within  150  miles  of  it,  the  divisibility  of 
the  covenant  was  only  suggested  in  argument,  but  not  noticed 
by  the  Court.  In  Horner  v.  Graves,  7  Bing.  735 ;  5  M.  &  P. 
738,  a  covenant  not  to  practise  as  a  dentist  within  100 
miles  of  York  was  held  void,  and  no  *  suggestion  was  [*348] 
made  as  to  the  divisibility  of  it.  [Patteson,  J.  There 
the  breach  was  assigned  on  the  illegal  part  of  the  covenant.]  In 
Hinde  v.  Graij,  1  Man.  &  G.  195;  1  Scott,  N.  R  123,  the  breach 
was  not  so  limited.  There  the  covenant  was  not  to  carry  on  the 
trade  of  a  brewer  "  in  SheflSeld  or  elsewhere ;"  the  breach  was  for 
carrying  on  the  trade  "  in  Sheffield  and  elsewhere,"  and  the  cove- 
nant was  held  void ;  whereas  it  is  clear  that,  if  it  could  have  been 
divided,  it  might  have  been  held  good  as  far  as  regarded  the  town 
of  Sheffield.  In  Davis  v.  Mason,  5  T.  R  120 ;  2  R  R  562, 
which  may  be  relied  upon  on  the  other  side,  the  covenant  was 
held  good  on  the  ground  that  the  limits  of  the  restraint  were  not 
unreasonable.  The  same  observation  applies  to  Ckeesman  v. 
Naivhy,  2  Stra.   739;  2  Ld.   Raym.   1456.     Here  the  covenant, 

^  Before  Tindal,  C.  J.,  Pattesow,  J.,  Williams,  J.,  Coleridge,  J.,  Coltman,  J.» 
Mauls,  J.,  Wiohtman,  J.,  and  Erle,  J. 
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taken  altogether,  is  clearly  an  unreasonable  restraint  of  trade, 
for  it  extends  throughout  England,  and  almost  the  whole  of 
Scotland.  The  Court  below  decided  this  case  entirely  on  the 
authority  of  Mallan  v.  May,  11  M.  &  W.  653,  p.  393,  ante\  but  it 
is  submitted  that  that  is  a  decision  which  ought  to  be  reviewed. 
Secondly,  even  if  the  judgment  on  the  demurrer  was  right,  the 
Lord  Chief  Baron  was  wrong  in  holding  that  the  plaintiff  below 
was  entitled  to  recover  the  whole  sum  of  £5000  or  liquidated 
damages.  By  the  judgment  on  the  demurrer,  the  contract  is 
altered  and  limited ;  why  then  should  the  defendant  still  pay  the 
whole  sum  for  the  breach  of  it  ?  Surely  the  penalty  for  trading 
in  London  and  Westminster  ought-  to  be  much  less  than  for 
trading  throughout  so  large  a  space  as  that  mentioned  in  the 
covenant.  Supposing  the  covenant  were  not  to  practise  in  three 
or  four  specified  counties,  and  that  were  considered  an  illegal 

restraint  of  trade,  which  of  the  counties  would  the  Court 
[*349]  reject  as  making  it  unreasonable?    It  is  clear* that  the 

£5000  was  to  be  the  price  paid  for  a  practising  in  any  or 
every  part  of  the  whole  district  mentioned  in  the  deed. 

Martin,  contrib,  —  First,  the  judgment  of  the  Court  below  on 
the  demurrer  was  right.  There  is  no  stipulation  in  this  deed  for 
a  monopoly.  It  is  merely  the  sale  of  the  good-will  of  a  business, 
and,  incidental  to  that  sale,  an  agreement  by  the  seller  not  to  do 
that  which  would  defeat  the  object  of  the  purchaser.  It  is  said 
that  the  covenant  cannot  be  enforced  as  to  the  cities  of  London 
and  Westminster,  because  in  its  terms  it  extends  also  600  miles 
beyond  those  places ;  but  Cheesman  v.  Nainhy,  which  was  a  judg- 
ment of  the  House  of  Lords,  is  directly  in  point  to  the  contrary ; 
and  although  that  was  an  action  on  a  bond,  it  does  not  in  this 
respect  differ  from  the  case  of  a  covenant.  [Patteson,  J.  It 
was  argued  the  other  day,  in  a  case  of  Nicliolls  v.  f^tretton,  10  Q. 
B.  346,  that  a  bond  and  a  covenant  diflTer  in  this  respect,  the 
bond  being  one-sided,  whereas,  in  the  case  of  a  covenant,  if  the 
consideration  was  illegal,  the  whole  fell  to  the  ground.]  A 
deed  is  equally  obligatory  whether  it  contain  a  consideration  or 
not.  Besides,  it  is  to  be  remembered  that  the  other  part  of  the 
covenant  is  not  illegal,  but  only  void  as  being  unreasonable. 
There  is  a  great  difference  between  a  contract  which  the  law  will 
not  enforce,  and  one  which  is  absolutely  illegal.  The  whole  of 
the  law  on  this  subject  was  fully  gone  into  in  the  case  of  Mallan 
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V.  May,  which  was  decided  after  great  consideiation.  The  cases 
referred  to  on  the  other  side  do  not  bear  upon  the  question.  Lowe 
V.  Peers  was  clearly  an  entire  contract  not  to  marry  with  any 
other  person  than  the  plaintiff.  In  Davis  v.  Mason  this  point 
did  not  arise;  nor  was  it  raised  in  Homer  v.  Graves,  £unn  v. 
Guij,  or  Hinde  v.  Gray, 

•Secondly,  no  bill  of  exceptions  or  writ  of  error  lies  [*350] 
for  misdirection  on  the  execution  of  a  writ  of  inquiry, 
which  is  said,  in  Bruce  v.  Rawlins,  3  Wila.  61,  to  be  a  mere 
"  inquest  of  oflBce. '  In  Gould  v.  Hammer  shy,  4  Taunt.  148,  it 
was  assigned  as  error  that  there  was  no  execution  of  the  writ  of 
inquiry  entered  upon  the  record,  and  this  was  held  not  to  be 
error,  on  the  ground  that  the  execution  of  the  writ  of  inquiry 
might  be  dispensed  with,  and  final  judgment  given  for  a  certain 
sum  with  the  plaintiff's  assent.  The  cases  on  this  subject  are 
collected  in  Holdipp  v.  Otway,  2  Saund.  105  a,  and  they  show 
that  the  Statute  of  Westminster  2nd  applies  only  to  writs  of 
Nisi  Prius,  A  Judge,  sitting  on  the  execution  of  a  writ  of 
inquiry,  is  merely  in  the  character  of  an  assessor  to  the  sheriff; 
per  Holt,  C.  J.,  Anon,,  12  Mod.  610.  — He  cited  also,  on  this 
point,  Heurit  v.  Mantell,  2  Wils.  372,  and  Waite  v.  Smales, 
Barnes,   135. 

But,  thirdly,  the  ruling  of  the  Lord  Chief  Baron  was  correct. 
The  covenant  was  incidental  only  to  the  sale  of  the  good-will ; 
and  the  very  object  of  fixing  the  damages  was  to  render  that 
certain  which  would  otherwise  be  uncertain.  The  only  question 
really  is,  whether  the  contract  has  been  broken;  if  it  has,  the 
parties  have  assessed  the  damages  for  themselves.  It  is  not  a 
penalty  for  the  breach  of  a  number  of  stipulations  of  various 
degrees  of  value,  as  in  Kemble  v.  Farren,  6  Bing.  141 ;  3  M.  &  P. 
425.  —  He  referred  also  to  Gainsford  v.  Griffith,  1  Saund.  58, 
and  the  cases  there  collected. 

Cowling,  in  reply.  — If,  as  is  said  on  the  other  side,  the  £5000 
vras  to  be  paid  in  case  the  trade  should  be  carried  on  anywhere  in 
London  and  Westminster  or  within  the  600  miles,  then  the  cove- 
nant is  void,  as  being  too  large.  Secondly,  the  bill  of 
exceptions  will  lie  in  this  case.  The* language  of  the  [*351] 
Statute  of  Westminster  2nd  is  very  large  —  "  before  any 
of  the  justices;"  and  being  a  remedial  law,  it  ought  to  be  con- 
strued liberally.     It  has  been  held,  accordingly,  to  extend  to  a 
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trial  at  bar;  Thurstan  v.  Slat/ord,  Lutw.  905  a:  and  to  a  sheriff 
in  the  County  Court ;  Strother  v.  Hutchinson,  4  Bing.  N.  C.  83. 
[Maule,  J.  Would  it  lie  to  a  sheriff  executing  a  writ  of 
inquiry,  or  to  the  master  computing  principal  and  interest?] 
The  reason  given  by  Lord  Coke,  in  the  2nd  Inst.  427,  applies 
strongly  to  such  cases.  He  says  that  the  statute  extends  not 
only  to  all  Courts  of  record,  but  to  the  County  Court,  the  Hun- 
dred Court,  and  Court  Baron,  "  for  therein  the  Judges  are  more 
likely  to  err.  "  Cur.  adv.  vvlt 

The  judgment  of  the  Court  was  now  delivered  by 
Patteson,  J.  —  This  was  an  action  of  covenant,  by  the  execu- 
tor of  John  Gosnell,  against  the  defendant,  for  the  sum  of  £5000 
as  liquidated  damages,  for  the  breach  of  a  covenant  contained  in 
an  indenture,  which  is  set  out  on  oyer  upon  the  record. 

It  appears  by  the  indenture,  that  Gosnell  and  the  defendant 
had  been  partners  as  hair-dressers  and  perfumers  in  London. 
The  partnership  was  agreed  to  be  dissolved;  and  Gosnell  pur- 
chased the  defendant's  share  of  the  business  at  £1500,  and  also 
his  share  of  certain  leasehold  premises  at  £600,  and  his  share  of 
their  stock  in  trade  at  £4149  18s.  6ci.,  secured  by  bond.  The 
£1500  is  recited  to  have  been  paid;  and  the  covenant  of  the 
defendant  is  in  these  words:  "And  in  pursuance  and  perform- 
ance of  the  agreement  in  this  behalf,  and  in  consideration  of  the 
said  sum  of  £1500  to  the  said  Rees  Price  by  the  said  John  Gosnell 
paid  as  hereinbefore  mentioned,  he  the  said  John  Rees 
[*352]  doth  hereby  covenant,  promise,  and  agree  with  and  *to 
the  said  John  Gosnell,  his  executors,  administrators,  and 
assigns,  that  he  the  said  Rees  Price  shall  not  nor  will,  at  any 
time  during  his  life,  either  by  or  for  himself,  or  for  or  with  any 
person  or  persons  whomsoever  in  trust  for  him,  or  to  or  for  his 
benefit  or  advantage,  use,  exercise,  or  carry  on,  within  the  cities 
of  London  or  Westminster,  or  within  the  distance  of  600  miles 
from  the  same  respectively,  the  trade  or  business,  or  trades  or 
businesses,  of  perfumer,  toyman,  and  hair-merchant,  or  any  other 
trade  or  business  lately  carried  on  by  them  the  said  Rees  Price 
and  John  Gosnell  in  copartnership  together,  under  the  herein- 
before mentioned  articles  of  copartnership  of  the  1st  of  January, 
1829.  And  for  the  due  observance  and  performance  of  this  cove- 
nant by  and  on  the  part  of  him  the  said  Rees  Price,  he  the  said 
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Eees  Price  doth  hereby  bind  himself,  his  heirs,  executors,  and 
administrators,  to  the  said  John  Gosnell,  his  executors,  admin- 
istrators, and  assigns,  in  the  sum  of  £5000,  as  and  by  way  of 
liquidated  damages,  and  not  of  penalty. "  The  declaration  then 
states  a  breach  of  this  covenant,  by  the  defendant  carrying  on  the 
business  of  a  perfumer  in  the  city  of  London.  The  defendant 
pleads,  that  the  cities  of  London  and  Westminster,  and  600  miles 
from  the  same,  include  all  England,  whereby  the  indenture  is 
void.  To  the  plea  the  plaintiff  demurs,  and  judgment  has  been 
given  for  him  in  the  Court  below. 

Upon  the  argument  in  this  Court,  it  is  conceded  that  the 
covenant  is  void,  so  far  as  regards  the  distance  of  600  miles  from 
London  and  Westminster;  but  it  is  contended  for  the  defendant 
in  error,  that  the  covenant  is  divisible,  and  stands  good  so  far  as 
regards  the  cities  of  London  and  Westminster,  upon  which  part 
of  it  the  breach  is  assigned.  The  case  of  Mallan  v.  May,  in  the 
Court  of  Exchequer,  11  M.  &  W.  653,  p.  393,  ante,  is  an  express 
decision  upon  the  point,  in  favour  of  the  defendant  in 
error;  but  having  been  decided  very  recently,  *the  [*353] 
present  writ  of  error  is  in  truth  brought  to  question  that 
decision,  as  much  as  the  judgment  in  the  principal  case. 

Had  the  words  of  this  covenant  formed  part  of  the  condition  of 
a  bond,  it  cannot  be  denied  that  they  might  be  taken  separately ; 
for  that  point  has  been  expressly  decided  in  CJieesman  v.  Nairiby, 
on  a  writ  of  error  from  the  Common  Pleas,  and  again  in  the  same 
case,  on  a  writ  of  error  to  the  House  of  Lords,  1  Bro.  P.  C.  234. 
Again,  it  cannot  be  denied,  that  if  this  indenture  had  contained 
two  covenants  in  point  of  form,  the  one  relating  to  London  and 
Westminster,  and  the  other  to  a  distance  of  600  miles  from  them, 
the  invalidity  of  the  latter  would  in  no  way  have  affected  the 
former.  The  question,  therefore,  seems  to  be  one  of  construction ; 
whether,  from  the  language  used,  the  covenant  be  capable  of 
division.  Now,  if  such  language  admits  of  its  being  construed 
divisibly  in  the  condition  of  a  bond,  it  is  difficult  to  see  why  it  is 
not  equally  capable  of  such  construction,  where  it  occurs  in  a 
covenant.  No  doubt  the  covenant  formed  the  consideration  for 
the  payment  of  £1500,  and  possibly  Gosnell  would  not  have  given 
so  large  a  sum,  unless  the  prohibition  to  trade  had  been  as  exten- 
sive as  by  the  whole  of  the  covenant  it  is  made  to  be ;  but  this  is 
conjecture  only,  and.  independent  of  the  point  that  for  a  covenant 
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under  seal  no  consideration  is  necessary,  it  should  be  observed, 
that  the  restriction  as  to  600  miles  from  London  and  Westmin- 
ster is  only  void,  not  illegal;  and  therefore,  the  rest  of  the 
restriction  would  have  formed  a  suflBcient  consideration  for  the 
agreement  to  pay  £1500. 

Upon  the  whole,  we  are  of  opinion  that  this  covenant  is  divis- 
ible, and  that  the  judgment  of  the  Court  of  Exchequer  must  be 

affirmed  as  to  that  point. 
[*354]       *The  other  question  arises  upon  the  writ  of  inquiry 

executed  before  the  Lord  Chief  Baron,  to  whose  direc- 
tion to  the  jury  a  bill  of  exceptions  was  tendered.  The  first 
objection  is,  that  on  a  writ  of  inquiry  the  Judge  is  but  assessor  to 
the  sheriff,  and  that  a  bill  of  exceptions  will  not  lie.  The  second 
is,  that  the  jury  should  have  been  directed  to  find  the  actual 
damage  sustained,  and  not  the  whole  £5000.  As  we  are  of 
opinion  that  the  direction  of  the  Lord  Chief  Baron  was  right, 
we  are  not  called  upon  to  give  any  opinion  on  the  first  objection. 
The  £5000  is  expressly  declared  by  the  covenant  to  be  "  as  and  by 
way  of  liquidated  damages,  and  not  of  penalty."  It  is  a  sum 
named  in  respect  of  the  breach  of  this  one  covenant  only,  and  the 
intention  of  the  parties  is  clear  and  unequivocal  The  Courts 
have  indeed  held,  that,  in  some  cases,  the  words  "  liquidated 
damages"  are  not  to  be  taken  according  to  their  obvious  meaning; 
but  those  cases  are  all  where  the  doing  or  omitting  to  do  several 
things  of  various  degrees  of  importance  is  secured  by  the  sum 
named,  and,  notwithstanding  the  language  used,  it  is  plain  from 
the  whole  instrument  that  the  real  intention  was  dififerent 
Here,  however,  there  is  but  one  thing  to  which  the  £5000  relates, 
viz.  the  restriction  of  trade,  though  extended  to  two  dififerent  dis- 
tricts; and  it  is  plain  that  the  parties  intended,  that  if  the 
restriction  was  violated  in  either  district,  the  sum  should  be  paid, 
and  not  that  inquiry  should  be  made  as  to  the  actual  damage  and 
loss  sustained.  Upon  this  point,  therefore,  as  well  as  the  other, 
we  are  of  opinion  that  the  judgment  must  be  affirmed. 

Judgment  affirmed. 


R.  C.  VOL.  VI.]  SECT.  V.  —  ILLEGALITY  AND   DURESS.  413 

Vo.  40.  —  Kordenfelt  ▼.  Maxim-Koideiifelt  Chun,  &c.  Co.,  1894  App.  Cu.  535,  586. 

Nordenfelt  (Fanper),  Appellant,  v.  The  Hazim-Nordenftlt  Onns  and 
Ammnnition  Company,  Bespondents. 

1894  App.  Casw  535-575  (s.  c  63  L.  J.  Ch.  908;  71  L.  T.  489). 

Contract.  —  Bestraint  of  Trade.  — World-wide  Bestraint  in  Trade  of  Special 
Character  and  limited  as  to  Number  of  Customers. 

A  patentee  and  manufacturer  of  guns  and  ammuuition  fur  purposes  of  [535] 
war  covenanted  with  a  company  to  which  his  patents  and  business  had 
been  transferred  tliat  he  would  not  for  twenty-five  years  engage,  except  on 
behalf  of  the  company,  either  directly  or  indirectly  in  the  business  of  a  manu- 
facturer of  guns  or  ammunition  :  — 

Held,  affinning  the  decision  of  the  Court  of  Appeal  ([1898]  1  Ch.  630),  that 
the  covenant  though  unrestricted  as  to  space  was  not,  having  regard  to  the 
nature  of  the  business  and  the  Umited  number  of  the  customers  (namely,  the 
Governments  of  this  and  other  countries),  wider  than  was  necessary  for  the  pro- 
tection of  the  company,  nor  injurious  to  the  public  interests  of  this  country ;  that 
it  was  therefore  valid  and  might  be  enforced  by  injunction. 

Appeal  from  an  order  of  the  Court  of  Appeal,  [1893]  1  Ch.  630 ; 
62  L  J.  Ch.  273.  The  question  turned  upon  a  covenant  in 
restraint  of  trade,  unrestricted  as  to  space,  made  on  the 
12th  of  September,  1888,  *  between  the  appellant  and  the  [*536] 
respondent  company,  under  the  circumstances  related  in 
the  judgment  of  Lord  Herschell,  K  C.  The  covenant  was  in 
these  words :  — 

"  The  said  Thorsten  Nordenfelt  shall  not,  during  the  term  of 
twenty-live  years  from  the  date  of  the  incorporation  of  the  com- 
pany if  the  company  shall  so  long  continue  to  carry  on  business, 
engage  except  on  behalf  of  the  company  either  directly  or  in- 
directly in  the  trade  or  business  of  a  manufacturer  of  guns  gun 
mountings  or  carriages,  gunpowder  explosives  or  ammunition,  or 
in  any  business  competing  or  liable  to  compete  in  any  way  with 
that  for  the  time  being  carried  on  by  the  company,  provided  that 
such  restriction  shall  not  apply  to  explosives  other  than  gun- 
powder or  to  subaqueous  or  submarine  boats  or  torpedoes  or 
castings  or  forgings  of  steel  or  iron  or  alloys  of  iron  or  of  copper. 
Provided  also  that  the  said  Thorsten  Nordenfelt  shall  not  be 
released  from  this  restriction  by  the  company  ceasing  to  carry  on 
business  merely  for  the  purposes  of  re-constitution  or  with  a  view 
to  the  transfer  of  the  business  thereof  to  another  company  so  long 
as  such  other  company  taking  a  transfer  thereof  shall  continue  to 
carry  on  the  same. ' 
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The  appellant  having  afterwards  entered  into  an  agreement 
with  other  manufacturers  of  guns  and  ammunition,  the  respon- 
dent company  brought  an  action  against  him  to  enforce  the  cove- 
nant by  injunction. 

EoMER,  J.,  made  an  order  declaring  that  the  covenant  was  void 
as  being  unreasonable  and  beyond  what  was  required  for  the 
protection  of  the  company. 

The  Court  of  Appeal  (Lindley,  Bowen,  and  A.  L.  Smiph,  L.  JJ.) 
were  of  opinion  that  the  covenant  was  too  wide  in  its  applica- 
tion to  any  business  which  the  company  might  carry  on  during 
twenty -five  years,  but  was  valid  as  regarded  the  gun  and  ammuni- 
tion business,  and  varied  the  order  of  Eomer,  J.,  by  declaring 
"  that  the  covenant  is  valid  so  far  as  it  relates  to  the  trade  or 
business  of  a  manufacturer  of  guns  gun  mountings  or  carriages, 
gunpowder  explosives  or  ammunition  (except  explosives  other 
than  gunpowder  or  subaqueous  or  submarine  boats  or 
[*  537]  torpedoes  or  castings  or  forgings  of  steel  or  iron  or  *alloys 
of  iron  or  of  copper). "  And  the  Court  granted  an  in- 
junction and  ordered  an  inquiry  accordingly.  [1893],  1  CL  630 ; 
62  L.  J.  CL  273. 

April  13,  16,  17.     The  appellant  in  person :  — 

The  judgment  of  Bowen,  L.  J.,  is  inconsistent  with  the  deci- 
sion of  the  Court  of  Appeal  in  Davies  v.  Davies,  36  Ch.  D.  359 : 
56  L.  J.  Ch.  962,  and  with  Tallis  v.  Tallis,  1  E.  &  B.  391 ;  22  L. 
J.  Q.  B.  185,  in  which  Lord  Campbell,  C.  J.,  expressly  stated 
that  though  the  restriction  may  be  unlimited  in  respect  of  time, 
there  must  be  some  limit  of  space.  The  Court  of  Appeal  has 
altered  the  law.  It  cannot  be  the  law  that  a  man  should  be 
prevented  from  earning  his  living  in  any  part  of  the  wide  world. 
The  true  principle  is  that  the  restraint  must  not  be  wider  than 
is  necessary  for  the  protection  of  the  covenantee.  Roxmllon  v. 
Ronmllon,  14  Ch.  D.  351 ;  49  L.  J.  Ch.  338 ;  Mills  v.  Dunham, 
[1S91]  I  Ch.  576;  60  L,  J.  Ch.  362.  The  present  case  does  not 
come  within  any  of  the  exceptions  to  the  general  principle  against 
restraints  of  trade.  The  business  was  sold  without  reserve,  and 
the  covenant  was  not  made  in  connection  with  the  sale  of  the 
business  and  i.s  thus  doubly  void,  as  there  was  no  consideration, 
and  the  restraiat  is  in  effect  a  universal  one  both  as  to  time  and 
space.  Further,  it  would  be  against  public  policy  to  enforce  the 
covenant;  as  the  special  knowledge  acquired  is  no  longer  avail- 
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able  for  the  service  of  the  British  Government.  Besides,  the 
respondents  are  sufficiently  protected  by  their  patents;  and  to 
enforce  the  covenant  would  be  an  indirect  and  illegitimate  method 
of  prolonging  or  extending  those  patents. 

Sir  R  E.  Webster,  Q.  C,  and  W.  F.  Hamilton  for  the  respon- 
dents :  — 

The  restraint  is  not  greater  than  is  required  for  the  protection 
of  the  respondents,  who  were  in  a  position  to  impose  more  strin- 
gent terms.  It  cannot  be  against  public  policy  to  prohibit  the 
appellant  from  giving  his  advice  or  assistance  to  foreign  govern- 
ments, and  BowEN,  L.  J.,  seemed  to  intimate  that  a  stipulation 
that  he  should  not  advise  the  British  Government  might  be 
illegal.  The  limits  of  such  covenants  must  vary  with 
the  *  progress  of  trade  and  international  intercourse,  and  [*  538] 
also  according  to  the  character  of  the  business.  The  case 
is  practically  one  of  a  trade  secret  to  which  the  law  forbidding 
restraint  of  trade  does  not  apply.  The  appellant  is  not  prevented 
from  earning  his  living.  He  may,  for  instance,  make  and  sell 
sporting  guns.  The  alleged  absence  or  inadequacy  of  considera- 
tion is  a  matter  which  the  Court  cannot  consider.  Gravely  v. 
Barnard,  L.  R,  18  Eq.  518,  522;  43  L  J.  Ch.  659. 

[They  also  cited  RousUlon  v.  RowsUlon,  14  Ch.  D.  351,  363;  49 
L  J.  Ch.  338,  Mitchel  v.  Reywlds,  1  R  Wms.  181,  and  Tallis  v. 
Tallis,  1  E.  &  B.  391  ;  22  L  J.  Q.  B.  185,  and  the  cases  referred 
to  in  the  Courts  below.  ] 

The  appellant  in  reply  :  — 

There  is  nothing  in  the  nature  of  a  trade  secret,  as  any  one 
could  make  one  of  the  guns  from  a  pattern.  Many  of  the  patents 
expire  in  a  year  or  two,  and  the  respondents  are  thus  practically 
getting  a  large  extension  of  these  patents.  The  terms  imposed 
are  oppressive,  especially  as  the  company  has  sold  its  business  at 
100  per  cent,  profit. 

The  House  took  time  for  consideration. 

July  31.     Lord  Herschell,  L.  C.  :  — 

My  Lords,  the  question  raised  by  this  appeal  is,  whether  a 
covenant  entered  into  between  the  parties  can  be  enforced  against 
the  appellant,  or  whether  it  is  void  as  being  in  i-estraint  of  trade. 

The  covenant  in  question  was  contained  in  an  agreement  of  the 
12th  of  September,  1888,  and  was  in  these  terms :  "  (2)  The  said 
Thorsten  Nordenfelt  shall  not,  during  the  term  of  25  years  from 
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the  date  of  the  incorporation  of  the  company  if  the  company  shall  so 
long  continue  to  carry  on  business,  engage  except  on  behalf  of  the 
company  either  directly  or  indirectly  in  the  trade  or  business  of  a 
manufacturer  of  guns  gun  mountings  or  carriages,  gunpowder 
explosives  or  ammunition  or  in  any  business  competing  or  liable 
to  compete  in  any  way  with  that  for  the  time  being  carried  on  by 
the  company;  provided  that  such  restriction  shall  not 
[  *  539]  apply  to  explosives  other  than  gunpowder  or  *  to  subaque- 
ous or  submarine  boats  or  torpedoes  or  castings  or  for- 
gings  of  steel  or  iron  or  alloys  of  iron  or  of  copjer.  Provided  also 
that  the  said  Thorsten  Nordenfelt  shall  not  be  released  from  this 
restriction  by  the  company  ceasing  to  carry  on  business  merely 
for  the  purpose  of  reconstitution  or  with  a  view  to  the  transfer  of 
the  business  thereof  to  another  company  so  long  as  such  other 
company  taking  a  transfer  thereof  shall  continue  to  carry  on  the 
same. "  The  agreement  also  provided  that  the  appellant  should, 
for  seven  years  from  the  incorporation  of  the  respondent  company, 
retain  the  share  qualification  of  a  director,  and  should  act  as 
managing  director  of  the  company,  at  a  remuneration  of  £2000  a 
year,  together  with  a  commission  upon  the  net  profit  of  the  company. 

Before  directing  attention  to  the  particular  terms  of  the  cove- 
nant, and  to  the  considerations  to  which  it  gives  rise,  it  is 
necessary  to  advert  to  the  position  of  the  parties  at  the  time  the 
agreement  was  entered  into 

The  appellant  had,  prior  to  March,  1886,  obtained  patents  for 
improvements  in  quick-firing  guns,  and  carried  on,  amongst  other 
things,  the  business  of  the  manufacture  of  such  guns  and  of 
ammunition.  In  that  month  he  procured  the  registration  of  a 
limited  liability  company,  which  was  to  take  over  his  business, 
with  the  business  assets  and  liabilities.  On  the  5th  of  March, 
1886,  an  agreement  was  made  between  the  appellant  and  the 
Nordenfelt  Guns  and  Ammunition  Company  by  which  the  com- 
pany was  to  purchase  the  good-\frill  of  the  appellant's  business, 
and  all  the  stock,  plant,  and  patents  connected  therewith,  he 
covenanting  to  act  as  managing  director  for  a  period  of  five  years, 
and  so  long  as  the  Nordenfelt  Company  should  continue  to  carry  on 
business  "  not  to  engage,  except  on  behalf  of  such  company,  either 
directly  or  indirectly  in  the  trade  or  business  of  a  manufacturer 
of  guns  or  ammunition,  or  in  any  business  competing  or  liable  to 
compete  in  any  way  with  that  carried  on  by  such  company. " 
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The  agreement  foi  purchase  was  duly  carried  into  effect,  and 
the  price  paid  to  the  appellant,  namely,  £237,000  in  cash,  and 
£50,000  in  paid-up  shares  of  the  company.  In  July,  1888,  nego- 
tiations were  entered  into  for  the  amalgamation  of  the  Nordenfelt 
Company  and  the  Maxim  Gun  Company,  and  for  the 
*  transfer  of  their  business  and  assets  to  a  new  company,  [*  540] 
to  be  called  the  Maxim-Nordenfelt  Guns  and  Ammuni- 
tion Company. 

By  an  agreement  for  the  amalgamation  of  the  two  companies, 
dated  the  3rd  of  July,  1888,  and  made  between  the  Maxim  Com- 
pany, the  Nordenfelt  Company,  and  P.  Thaine,  on  behalf  of  the 
new  company,  the  Nordenfelt  Company  agreed  that  they  would 
procure  the  appellant  to  enter  into  the  agreement  which  was  after- 
wards embodied  in  the  instrument  of  the  12th  of  September,  1888. 

The  respondents  were  incorporated  on  the  17th  of  July,  1888, 
and  on  the  8th  of  August  the  agreement  of  the  3rd  of  July  was 
adopted  by  the  company.  It  is  to  be  noted  that  at  the  time  when 
this  agreement  was  entered  into,  to  which  the  Nordenfelt  Com- 
pany was  a  party,  the  appellant  was  managing  director  of  that 
company,  and  that,  in  the  memorandum  of  association  of  the 
amalgamated  company  which  was  signed  by  the  appellant,  the 
objects  of  the  company  were  stated  to  be,  inter  alia,  not  only 
the  adoption  of  the  agreement  of  the  3rd  of  July,  but  also  **  to 
acquire,  undertake,  and  carry  on  as  successors  to  the  Maxim  Gun 
Company  and  the  Nordenfelt  Guns  and  Ammunition  Company, 
the  good-will  of  the  trade  and  businesses  heretofore  carried  on  by 
such  companies  and  each  of  them,  and  the  property  and  rights 
belonging  to  or  held  in  connection  therewith  respectively. " 

This  is  of  importance,  because  the  appellant  in  a  forcible  argu- 
ment pointed  out  that  the  judgment  of  the  Court  of  Appeal  was 
largely  founded  on  the  fact  that  the  covenant  in  question  was 
entered  into  in  connection  with  the  sale  of  the  good-will  of  the 
appellant's  business,  and  was  designed  for  the  protection  of 
the  good-will  so  sold,  and  he  contended  that  this  was  an  error, 
inasmuch  as  there  was  no  sale  by  him  of  the  good-will  on  that 
occasion,  he  having  already  parted  with  it  to  the  Nordenfelt 
Company,  the  later  sale  being  by  that  company  and  not  by  him. 

I  think  it  is  impossible  to  accede  to  this  contention.     Upon 
the  sale  by  the  appellant  to  the  Nordenfelt  Company,  the  good- 
will was  conveyed  to  them,  and  was  protected  by  a  covenant  in 
VOL.  VI. — 27 
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some  respects  larger  than  the  one  he  entered  into  in  September, 
1888,  but  it  was  limited  to  the  time  during  which  that  company 
should  carry  on  business ;  it  therefore  necessarily  ceased 
[*  541]  when  *  the  Nordenfelt  Company  and  the  Maxim  Company 
were  absorbed  by  the  new  company.  But  in*  the  agree- 
ment for  the  amalgamation  (to  the  making  of  which,  as  I  have 
said,  the  appellant  was  a  party)  the  covenant  which  the  Norden- 
felt Company  undertook  to  obtain  from  the  appellant  was  to  be  in 
addition  to  the  transfer  by  the  Nordenfelt  Company  of  the  full 
benefit  of  any  obligations  which  Mr.  Nordenfelt  was  then  under 
to  that  company,  and  by  the  terms  of  the  memorandum  of  associa- 
tion of  the  new  company  the  object  was,  as  I  have  shown,  stated 
to  the  world  to  be  the  acquisition  of  the  good-will  of  the 
Nordenfelt  Company. 

My  Lords,  in  view  of  these  facts,  I  think  the  case  must  be 
treated  on  precisely  the  same  footing  as  if  the  obligations  of  the 
covenant  under  consideration  had  been  undertaken  in  connection 
with  the  direct  transfer  to  the  respondents  of  the  good-will  of  the 
appellant's  business  and  with  the  object  of  protecting  it. 

The  appellant  mainly  relied  upon  the  fact  that  the  covenant 
was  general,  that  is  to  say,  unlimited  in  respect  of  area,  and 
argued  that  it  was  therefore  void.  I  think  it  was  long  regarded 
as  established,  as  part  of  the  common  law  of  England,  that  such 
a  general  covenant  could  not  be  supported. 

In  early  times  all  agreements  in  restraint  of  trade,  whether 
general  or  restricted  to  a  particular  area,  would  probably  have 
been  held  bad ;  but  a  distinction  came  to  be  taken  between  cove- 
nants in  general  restraint  of  trade  and  those  where  the  restraint 
was  only  partial.  The  distinction  was  recognised  and  given  eflfect 
to  by  Lord  Macclesfield  in  his  celebrated  judgment  in  Mitchel 
V.  Reynolds.  That  was  a  case  of  particular  restraint,  and  the 
covenant  was  held  good,  the  Chief  Justice  saying,  "  that  wher- 
ever  a  sufi&cient  consideration  appears  to  make  it  a  proper  and  a 
useful  contract,  and  such  as  cannot  be  set  aside  without  injury  to 
a  fair  contractor,  it  ought  to  be  maintained ;  but  with  this  con- 
stant diversity,  namely,  where  the  restraint  is  general,  not  to 
exercise  a  trade  throughout  the  kingdom,  and  where  it  is  limited 
to  a  particular  place,  for  the  former  of  these  must  be  void,  being 
of  no  benefit  to  either  party,  and  only  oppressive,  as  shall  be 
shown  by-and-by.  *     And  at  a  later  part  of  the  judgment,  after 
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dividing  voluntary  restraints  by  agreement  into  those 
which  *are,  first,  general,  or  secondly,  particular  as  to  [*542] 
places  or  persons,  he  formulates  with  regard  to  the  former 
the  following  proposition :  *  General  restraints  are  all  void, 
whether  by  bond,  covenant,  or  promise,  &c.,  with  or  without 
consideration,  and  whether  it  be  of  the  party's  own  trade  or  not " 
In  the  case  of  Master,  &c,  of  Gunmakers  v.  Fell,  Willes,  at 
p.  388,  WiLLBS,  C.  J. ,  said  the  general  rule  was  "  that  all  restraints 
of  trade  (which  the  law  so  much  favours),  if  nothing  more 
appear,  are  bad  .  .  .  But  to  this  general  rule  there  are  some 
exceptions,  as,  first,  if  the  restraint  be  only  particular  in  respect  to 
the  time  or  place,  and  there  be  a  good  consideration  given  to  the 
person  restrained  " 

As  I  read  the  authorities,  until  the  cases  to  which  I  shall  call 
attention  presently,  the  distinction  between  general  and  particu- 
lar restraints  was  always  maintained,  and  the  latter  alone  were 
regarded  as  exceptions  from  the  general  rule,  that  agreements  in 
restraint  of  trade  were  bad 

In  the  case  of  Homer  v.  Graves,  7  Bing.  735;  9  L.  J.  (0.  S.) 
C.  P.  191,  TiNDAL,  C.  J.,  said:  **  The  law  upon  this  subject  [i.  c, 
restraint  of  trade]  has  been  laid  down  with  so  much  authority  and 
precision  by  Parker,  C.  J.,  in  giving  the  judgment  of  the  Court 
of  B.  R  in  the  case  of  Mitchd  v.  Reynolds,  which  has  been  the 
leading  case  on  the  subject  from  that  time  to  the  present,  that 
little  more  remains  than  to  apply  the  principle  of  that  case  to  the 
present.  Now,  the  rule  laid  down  by  the  Court  in  that  case  is, 
'that  voluntary  restraints,  by  agreements  between  the  parties,  if 
they  amount  to  a  general  restraint  of  trading  by  either  party,  are 
void,  whether  with  or  without  consideration;  but  particular 
restraints  of  trading,  if  made  upon  a  good  and  adequate  considera- 
tion, so  as  it  be  a  proper  and  useful  contract, '  that  is,  so  as  it  is 
a  reasonable  restraint  only,  *are  good '" 

After  stating  that  the  case  then  before  the  Court  did  not  "  fall 
within  the  first  class  of  contracts  as  it  certainly  did  not  amount 
to  a  general  restraint,"  he  proceeded  to  consider  whether  the 
particular  covenant  was  a  good  one. 

It  is  true  that  in  a  later  part  of  his  judgment  the  following 
passage  occurs :  "  In  the  case  above  referred  to,  Parker, 
C.  J.  *  says,  'a  restraint  to  carry  on  a  trade  throughout  the   [*  543] 
kingdom  must  be  void;  a  restraint  to  carry  it  on  within  a 
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particulaT  place  is  good ; '  which  are  rather  instances  and  exam- 
ples, than  limits  of  the  application  of  the  rule,  which  can  only 
be  at  last,  what  is  a  reasonable  restraint  with  reference  to  the 
particular  case.  *  But  I  cannot,  in  view  of  the  passage  which  I 
have  quoted  from  the  earlier  part  of  his  judgment,  understand 
this  as  an  indication  of  opinion  on  the  part  of  Tindal,  C.  J.  that 
there  was  no  distinction  in  point  of  law  between  general  and 
particular  restraints;  that  in  the  case  of  both  alike  the  only 
question  is  whether  in  the  particular  case  the  restraint  is  reason- 
able. If  so,  it  could  hardly  be  said  that  the  law  had  been  laid 
down  with  precision  by  Parker,  C.  J. ,  nor  could  such  contracts 
be  accurately  divided  into  two  classes,  if  every  particular  case, 
whether  it  fell  within  the  one  class  or  the  other,  was,  in  point  of 
law,  to  be  dealt  with  in  precisely  the  same  manner.  I  am  con- 
firmed in  this  view  of  Tindal,  C.  J.  's  opinion  by  his  judgment 
in  the  subsequent  case  of  ffinde  v.  Gray,  1  Man.  &  G.  195 ;  9  L. 
J.  C.  P.  253.  In  that  case  the  defendant  had  entered  into  a 
covenant  with  the  plaintiffs,  to  whom  he  had  demised  a  brewery 
in  Sheffield,  that  he  would  not,  during  the  continuance  of  the 
demise,  carry  on  the  trade  of  brewer  or  agent  for  the  sale  of  beer 
in  Sheffield  or  elsewhere ;  but  would,  so  far  as  the  same  should 
not  interfere  with  his  private  avocations,  give  all  the  advice  and 
information  in  his  power  to  the  plaintiffs  with  regard  to  the  man- 
agement and  carrying  on  of  the  brewery.  The  breach  alleged  was 
that  the  defendant  had  solicited  and  obtained  orders  for  ale  not 
purchased  of  the  plaintiffs  nor  brewed  by  them,  and  that  laige 
quantities  of  ale  had  thereunder  been  delivered  and  sold.  There 
was  a  demurrer  to  this  breach ;  judgment  was  given  for  the  defend- 
ant, Tindal,  C.  J. ,  saying  that  it  was  "  assigned  on  a  covenant 
which  according  to  the  case  of  Ward  v.  Byrrie,  5  M.  &  W.  548 ; 
9  L.  J.  Ex.  14,  was  void  in  law."  This  is,  to  my  mind,  only 
intelligible  if  Ward  v.  Byrne,  which  was  the  case  of  a  bond  con- 
ditioned not  to  follow  or  be  employed  in  the  business  of  a  coal 
merchant  for  nine  months,  was  regarded  as  establishing,  as  a 
matter  of   law,    that  a  covenant  in  general   restraint,    though 

limited  in  point  of  time,  was  void;  unless  it  were  so, 
[*544]  I  do  not  see  how  it  could  be  regarded  *as  determining 

that  the  covenant  in  question  in  Hind€  v.  Oray  was 
void ;  or,  indeed,  as  an  authority  in  the  case  of  any  covenant  not 
practically  identical  in  all  respects.     It  is  clear  that  there  ate 
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material  distinctions  between  the  circumstances  of  the  two  cases ; 
and,  if  the  only  question  was  whether  the  covenant  was  reason- 
able in  view  of  the  particular  circumstances,  considerations  might 
well  be  urged  (as  indeed  they  were  by  the  learned  counsel  for  the 
plaintiffs)  why  the  case  then  before  the  Court  should  not  be 
regarded  as  governed  by  Ward  v.  Byrne;  but  Tindal,  C.  J.,  did 
not  proceed  to  inquire  whether,  under  the  particular  circum- 
stances appearing  on  the  record  in  Hiiide  v.  Gray,  the  covenant 
was  a  reasonable  one,  or  was  wider  than  was  requisite  for  the 
protection  of  the  plaintiffs,  but  treated  the  case  as  concluded,  as 
matter  of  law,  by  authority. 

I  need  not  further  refer  to  Ward  v.  Byrne,  except  to  say,  that 
although  the  learned  Judges  in  that  case  did  express  an  opinion 
that  the  covenant  exceeded  what  was  necessary  for  the  protection 
of  the  covenantee,  they  seem  to  me  to  recognise  that  covenants  for 
a  partial  restraint,  and  these  only,  are  exceptions  from  a  general 
rule  invalidating  agreements  in  restraint  of  trade.  In  that  case, 
the  attempt  was  made,  unsuccessfully,  to  maintain  that  a  cove- 
nant otherwise  general  might  be  regarded  as  a  particular  restraint, 
if  limited  in  point  of  time :  a  contention  for  which  some  colour 
was  afforded  by  the  language  used  in  earlier  cases. 

The  views  which  I  have  expressed  appear  to  me  to  have  been 
entertained  by  that  very  learned  lawyer,  Mr.  John  William  Smith, 
as  shown  by  his  notes  in  Mitchel  v.  Reynolds,  1  P.  Wms.  181.  He 
lays  down  the  law  thus :  **  In  order,  therefore,  that  a  contract  in 
restraint  of  trade  may  be  valid  at  law,  the  restraint  must  be,  first, 
partial,  secondly,  upon  an  adequate,  or,  as  the  rule  now  seems 
to  be,  not  on  a  mere  colourable  consideration,  and  there  is  a  third 
requisite,  namely,  that  it  should  be  reasonable. '  This  exposition 
of  the  law  has,  further,  the  very  weighty  sanction  of  Willes  and 
Keating,  JJ.,  who,  after  the  death  of  Mr.  J.  W.  Smith,  edited 
the  notes  to  his  collection  of  leading  cases. 

*In  the  year  after  the  decision  of  Hinder.  Gray,  the  [*545] 
case  of  Wkittaker  v.  Howe,  3  Beav.  883,  394,  came  before 
Lord  Langdale.  Howe  had  covenanted  not  to  practise  as  a 
solicitor  in  any  part  of  Great  Britain  for  twenty  years,  having 
sold  his  business  to  the  plaintiff.  In  spite  of  this  he  commenced 
again  practising  in  London,  where  he  had  previously  carried  on 
business.  On  an  application  for  an  interlocutory  injunction, 
it  was  contended  that  the  covenant  was  void.     The  Masteb  of 
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THE  Bolls  refused  to  accede  to  this  contention  and  granted  the 
injunction.  It  was,  of  course,  clear  that  a  covenant  not  to 
practise  in  London,  as  he  was  in  fact  doing,  would  have  been 
good,  and  it  was  natural  that  his  conduct  should  not  find  favour 
at  the  hands  of  the  Court.  But  the  question  was  whether  so 
extensive  a  covenant  as  that  entered  into  could  be  supported. 
The  case  of  Mitchd  v.  Seynolds  was  cited  in  argument,  but 
neither  Ward  v.  Byrne  nor  Hinde  v.  Gray  appear  to  have  been 
brought  to  the  notice  of  the  Court  Lord  Laxgdale  expressed 
himself  thus  ( Whittaker  v.  Howe),  "  Agreeing  with  the  Court  of 
Common  Pleas,  that  in  such  cases  'no  certain  precise  boundary 
can  be  laid  down  within  which  the  restraint  would  be  reasonable, 
and  beyond  which  excessive, '  having  regard  to  the  nature  of  the 
profession,  to  the  limitation  of  time,  and  to  the  decision  that  a 
distance  of  150  miles  does  not  describe  an  unreasonable  boundary, 
I'  must  say,  as  Lord  Eenyon  said  in  Davis  v.  Mason,  5  T.  B. 
118 ;  2  B  R  562,  '  I  do  not  see  that  the  limits  are  necessarily 
unreasonable,  nor  do  I  know  how  to  draw  the  line.  '* 

The  learned  Judge  distinctly  indicated  that  he  had  not  arrived 
at  an  irrevocable  conclusion,  for  he  added :  **  In  the  progress  of 
the  case  it  may  become  necessary  to  consider  further  the  points 
which  have  been  raised ;  but  at  present  I  am  of  opinion  that  the 
right  claimed  by  Mr.  Howe  to  act  in  violation  of  the  contract  for 
which  he  has  received  consideration,  is,  to  say  the  least,  so  far 
doubtful,  that  he  ought  not  to  be  permitted  to  take  the  law  into 
his  own  hands."  It  is  not  necessary  to  consider  whether  the 
decision  can  be  supported,  though  it  was  regarded  by  Willes 
and  Keating,  JJ.,  as  questionable,  and  it  is  certainly 
[*  546]  difficult  to  see  why,  *if  a  covenant  not  to  practise  as  an 
attorney  in  Great  Britain  is  good,  a  covenant  such  as  was 
in  controversy  in  Hinde  v.  Gray  should  have  been  pronounced 
bad  in  point  of  law  on  demurrer.  But  I  cannot  accept  it  as  a 
weighty  authority  on  the  question  whether  it  was  regarded  as 
a  rule  of  the  common  law  that  a  general  covenant  in  restraint 
of  trade  was  void,  in  view  of  the  authorities  I  have  already 
referred  to. 

There  have  been  differing  expressions  of  opinion  on  the  subject 
by  distinguished  equity  Judges  in  more  recent  times.  I  will  only 
allude  to  two  of  these,  in  which  the  existence  of  the  rule  I  have 
been  considering  has  been  questioned.     In  the  case  of  the  Leather 
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Cloth  Company  v.  Lorsont,  L.  R,  9  Eq.  345;  39  L.  J.  Ch.  86, 
James,  V.  C.  said :  "  I  do  not  read  the  cases  as  having  laid  down 
that  uniebuttable  presumption  which  was  insisted  upon  with  so 
much  power  by  Mr.  Cohen.  All  the  cases,  when  they  come  to  be 
examined,  seem  to  establish  this  principle,  that  all  restraints 
upon  trade  are  bad  as  being  in  violation  of  public  policy,  unless 
they  are  natural,  and  not  unreasonable  for  the  protection  of  the 
parties  in  dealing  legally  with  some  subject-matter  of  contract. " 

And  again,  in  RouMlon  v.  BousUlon,  14  CL  D.  351 ;  49  L.  J.  Ch. 
338,  Fry,  J.,  thus  expressed  himself :  **  I  have  therefore,  upon  the 
authorities,  to  choose  between  two  sets  of  cases,  those  which 
recognise  and  those  which  refuse  to  recognise  this  supposed  rule ; 
and,  for  the  reasons  which  I  have  mentioned,  I  have  no  hesitation 
in  saying  that  I  adhere  to  those  authorities  which  refuse  to  recog- 
nise this  rule,  and  I  consider  that  the  cases  in  which  an  unlimited 
prohibition  has  been  spoken  of  as  void  relate  only  to  circum- 
stances in  which  such  a  prohibition  has  been  unreasonable. " 

I  do  not  intend  to  throw  doubt  on  what  was  decided  in  these 
cases,  for  reasons  which  will  appear  hereafter,  but  I  respectfully 
differ  from  the  view  which  appears  to  be  indicated  that  there 
was  not  at  any  time  a  rule  of  the  common  law  distinguishing 
particular  from  general  restraints,  and  treating  the  former  only 
as  exceptions  from  the  general  principle  that  contracts  in  restraint 
of  trade  are  invalid. 

The  discussion  on  which  I  have  been  engaged  is,  it 
must  be  *  admitted,  somewhat  academic.  For,  in  con-  [*547] 
sidering  the  application  of  the  rule,  and  the  limitations, 
if  any,  to  be  placed  on  it,  I  think  that  regard  must  be  had  to  the 
changed  conditions  of  commerce  and  of  the  means  of  communica- 
tion which  have  been  developed  in  recent  years.  To  disregard 
these  would  be  to  miss  the  substance  of  the  rule  in  a  blind 
adherence  to  its  letter.  Newcastle-upon-Tyne  is  for  all  practical 
purposes  as  near  to  London  to-day  as  towns  which  are  now 
regarded  as  suburbs  of  the  metropolis  were  a  century  ago.  An 
order  can  be  sent  to  Newcastle  more  quickly  than  it  could  then 
have  been  transmitted  from  one  end  of  London  to  the  other,  and 
goods  can  be  conveyed  between  the  two  cities  in  a  few  hours  and 
at  a  comparatively  small  cost.  Competition  has  assumed  alto- 
gether different  proportions  in  these  altered  circumstances,  and 
that  which  would  have  been  once  merely  a  burden  on  the  cove- 
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nantor  may  now  be  essential  if  there  is  to  be  reasonable  protection 
to  the  covenantee. 

When  Lord  Macclesfield  emphasized  the  distinction  between 
a  general  restraint  not  to  exercise  a  trade  throughout  the  kingdom 
and  one  which  was  limited  to  a  particular  place,  the  reason  which 
he  gave  for  the  distinction  was  that  *"  the  former  of  these  must  be 
void,  being  of  no  benefit  to  either  party,  and  only  oppressive,  as 
shall  be  shown  by-and-by. "  He  returns  to  the  subject  later  on, 
when  giving  the  reasons  why  all  voluntary  restraints  are  regarded 
with  disfavour  by  the  law,  in  these  terms :  **  Thirdly,  because  in 
a  great  many  instances  they  can  be  of  no  use  to  the  obligee; 
which  holds  in  all  cases  of  general  restraint  throughout  England ; 
for  what  does  it  signify  to  a  tradesman  in  London  what  another 
does  at  Newcastle  ?  And  surely  it  would  be  unreasonable  to  fix 
a  certain  loss  on  one  side,  without  any  benefit  to  the  other.  The 
Roman  Law  would  not  enforce  such  contracts  by  an  action.  (See 
Puflfendorf ,  lib.  5,  c.  2,  s.  3 ;  21  H.  VIL  20>  *  There  are  other 
passages  in  the  judgment  where  this  view  is  enforced. 

There  is  no  doubt  that,  with  regard  to  some  professions  and 
commercial  occupations,  it  is  as  true  to-day  as  it  was  formerly, 
that  it  is  hardly  conceivable  that  it  should  be  necessary,  in  order 
to  secure  reasonable  protection  to  a  covenantee,  that  the 
[*548]  *  covenantor  should  preclude  himself  from  carrying  on 
such  profession  or  occupation  anywhere  in  England.  But 
it  cannot  be  doubted  that  in  other  cases  the  altered  circumstances 
to  which  I  have  alluded  have  rendered  it  essential,  if  the  requi- 
site protection  is  to  be  obtained,  that  the  same  territorial  limita* 
tions  should  not  be  insisted  upon  which  would  in  former  days 
have  been  only  reasonable.  I  think,  then,  that  the  same  reasons 
which  led  to  the  adoption  of  the  rule  require  that  it  should  be 
frankly  recognised  that  it  cannot  be  rigidly  adhered  to  in  all 
cases. 

My  Lords,  it  appears  to  me  that  a  study  of  Lord  Maccles- 
field's  judgment  will  show  that  if  the  conditions  which  prevail 
at  the  present  day  had  existed  in  his  time  he  would  not  have  laid 
down  a  hard-and-fast  distinction  between  general  and  particular 
restraints,  for  the  reasons  by  which  he  justified  that  distinction 
would  have  been  unfounded  in  point  of  fact 

Whether  the  cases  in  which  a  general  covenant  can  now  be 
supported  are  to  be  regarded  as  exceptions  from  the  rule  which  I 
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think  was  long  recognised  as  established,  or  whether  the  rule  is 
itself  to  be  treated  as  inapplicable  to  the  altered  conditions 
which  now  prevail,  is  probably  a  matter  of  words  rather  than  of 
substance.  The  latter  is  perhaps  the  sounder  view.  When  once 
it  is  admitted  that  whether  the  covenant  be  general  or  particular 
the  question  of  its  validity  is  alike  determined  by  the  considera- 
tion whether  it  exceeds  what  is  necessary  for  the  protection  of 
the  covenantee,  the  distinction  between  general  and  particular 
restraints  ceases  to  be  a  distinction  in  point  of  law. 

I  think  that  a  covenant  entered  into  in  connection  with  the 
sale  of  the  good-will  of  a  business  must  be  valid  where  the  full 
benefit  of  the  purchase  cannot  be  otherwise  secured  to  the  pur- 
chaser.  It  has  been  recognised  in  more  than  one  case  that  it  is  to 
the  advantage  of  the  public  that  there  should  be  free  scope  for  the 
sale  of  the  good-will  of  a  business  or  calling.  These  were  cases  of 
partial  restraint  But  it  seems  to  me  that  if  there  be  occupa- 
tions, where  a  sale  of  the  good-will  would  be  greatly  impeded,  if 
not  prevented,  unless  a  general  covenant  could  be  obtained  by 
the  purchaser,  there  are  no  grounds  of  public  policy 
♦which  countervail  the  disadvantage  which  would  arise  [*549] 
if  the  good-will  were  in  such  cases  rendered  unsaleable. 

I  would  adopt  in  these  cases  the  test  which  in  a  case  of  partial 
restraint  was  applied  by  the  Court  of  Common  Pleas  in  Horrier  v. 
Graves,  7  Bing.  735,  743,  in  considering  whether  the  agreement 
was  reasonable.  Tindal,  C.  J. ,  said :  "  We  do  not  see  how  a 
better  test  can  be  applied  to  the  question,  whether  reasonable 
or  not,  than  by  considering  whether  the  restraint  is  such  only  as 
to  afford  a  fair  protection  to  the  interests  of  the  party  in  favour  of 
whom  it  is  given,  and  not  so  large  as  to  interfere  with  the  inter- 
ests of  the  public.  Whatever  restraint  is  larger  than  the  necessary 
protection  of  the  party  can  be  of  no  benefit  to  either ;  it  can  only 
be  oppressive,  and,  if  oppressive,  it  is,  in  the  eye  of  the  law,  un- 
reasonable. "  The  tendency  in  later  cases  has  certainly  been  to 
allow  a  restriction  in  point  of  space  which  formerly  would  have 
been  thought  unreasonable,  manifestly  because  of  the  improved 
means  of  communication.  A  radius  of  150  or  even  200  miles  has 
not  been  held  too  much  in  some  cases.  For  the  same  reason  I 
think  a  restriction  applying  to  .the  entire  kingdom  may  in  other 
cases  be  requisite  and  justifiable. 

I  must,  however,  guard  myself  against  being  supposed  to  lay 


426  CONTRACT. 


Ko.  40.  —  Kordenfalt  v.  Kaxim-Hodleiifelt  Chms,  &€.  Co.,  1894  App.  Cat.  649,  650. 

down  that  if  this  can  be  shown  the  covenant  will  in  all  cases  be 
held  to  be  valid.  It  may  be,  as  pointed  out  by  Lord  Bowen,  that 
in  particular  circumst-ances  the  covenant  might  nevertheless  be 
held  void  on  the  ground  that  it  was  injurious  to  the  public 
interest. 

My  Lords,  I  turn  now  to  the  application  of  the  law  to  the  facts 
of  the  present  case.  It  seems  to  be  impossible  to  doubt  that  it  is 
shown  that  the  covenant  is  not  wider  than  is  necessary  for  the 
protection  of  the  respondents.  The  facts  speak  for  themselves. 
If  the  covenant  embraced  anything  less  than  the  whole  of  the 
United  Kingdom  it  is  obvious  that  it  would  be  nugatory.  The 
only  customers  of  the  respondents  must  be  found  amongst  the 
governments  of  this  and  other  countries,  and  it  would  not  practi- 
cally be  material  to  them  whether  the  business  were  carried  on  in 
one  part  of  the  United  Kingdom  or  another. 

So  far  I  have  dealt  only  with  the  covenant  in  relation 
[  *  550]  to  the  *  United  Kingdom.  The  appellant  appeared  willing 
to  concede  that  it  might  be  good  if  limited  to  the  United 
Kingdom ;  but  he  contended  that  it  ought  not  to  be  world-wide 
in  its  operation.  I  think  that  in  laying  down  the  rule  that  a 
covenant  in  restraint  of  trade  unlimited  in  regard  to  space  was 
bad,  the  Courts  had  reference  only  to  this  country.  They  would, 
in  my  opinion,  in  the  days  when  the  rule  was  adopted,  have 
scouted  the  notion  that  if  for  the  protection  of  the  vendees  of  a 
business  in  this  country  it  were  necessary  to  obtain  a  restrictive 
covenant  embracing  foreign  countries,  that  covenant  would  be 
bad.  They  certainly  would  not  have  regarded  it  as  against 
public  policy  to  prevent  the  person  whose  business  had  been 
purchased  and  was  being  carried  on  here  from  setting  up  or  assist- 
ing rival  businesses  in  other  countries ;  and  for  my  own  part  I 
see  nothing  injurious  to  the  public  interests  of  this  country  in 
upholding  such  a  covenant. 

When  the  nature  of  the  business  and  the  limited  number  of 
customers  is  considered,  I  do  not  think  the  covenant  can  be  held 
to  exceed  what  is  necessary  for  the  protection  of  the  covenantees. 

I  move  your  Lordships,  therefore,  that  the  judgment  appealed 
from  be  affirmed,  and  the  appeal  dismissed. 

Lord  Watson  :  — 

My  Lords,  the  order  appealed  from  directs  that,  for  five-and- 
twenty  years  from  and  after  the  17th  of  June,  1888,  the  appellant 
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shall,  if  and  so  long  as  the  respondent  company  or  any  company 
taking  a  transfer  of  its  business  shall  continue  to  carry  on  busi- 
ness during  that  period,  be  restrained  from  engaging,  "  either 
directly  or  indirectly,  in  the  trade  or  business  of  a  manufacturer 
of  guns,  gun  mountings  or  carriages,  gunpowder  explosives  or 
ammunition  (except  explosives  other  than  gunpowder,  or  sub- 
aqueous boats  or  torpedoes,  or  castings  or  forgings  of  steel  or  iron, 
or  alloys  of  iron  or  of  copper). "  The  prohibition  is  not  confined 
to  English,  or  even  to  British  soil ;  it  extends  to  every  part  of 
the  surface  of  the  globe  available  for  the  purpose  of  carrying  on 
the  process  of  manufacture. 

The  order  does  nothing  more  than  enforce,  according  to  its 
terms,  an  undertaking  given  to  the  respondent  company 
by  the  *  appellant  upon  the  occasion  of  their  taking  over,  [*  551] 
in  the  year  1888,  from  the  Nordenfelt  Company,  the 
extensive  business  which  had  been  established  by  the  appellant, 
and  had  been  transferred  by  him  to  the  latter  company  in  March, 
1886.  At  the  bar  of  the  House  the  appellant,  for  the  first  time, 
pleaded  that  the  undertaking  given  by  him  to  the  respondent 
company  was  without  adequate  consideration,  and  could  not  war- 
rant the  injunction  of  which  he  complains.  I  have  all  along 
been  satisfied,  for  the  reasons  explained  by  the  Lord  Chancellor, 
which  I  shall  not  repeat,,  that  the  plea  is  groundless,  and  that, 
for  the  purposes  of  this  appeal,  the  appellant  stands  in  the  same 
position  as  if  his  undertaking  had  been  given  to  the  Nordenfelt 
Company  in  consideration  of  the  full  price  which  was  paid  to 
him  by  that  company  for  the  stock  and  good-will  of  his  business. 

The  main  question  discussed  in  the  Courts  below,  and  the  only 
question  which,  in  my  opinion,  it  is  necessary  for  your  Lordships 
to  decide,  is  raised  by  the  appellant's  contention  that  the  per- 
sonal restraint  to  which  he  has  agreed  to  submit,  being  unlimited 
in  space,  is  contrary  to  the  recognised  policy  of  English  law,  and 
is  therefore  incapable  of  being  enforced  by  an  English  Court. 
The  decisions,  at  common  law  and  in  equity,  which  bear  more  or 
less  directly  upon  the  question  thus  arising,  are  very  numerous. 
They  have  been  reviewed  by  the  learned  Judges  of  the  Appeal 
Court,  who  all  arrived  at  the  same  conclusion  by  independent  lines 
of  reasoning,  which  are  occasionally  divergent.  Some  of  the 
more  important  of  those  cases  have  been  noticed  by  the  Lord 
Chancellor,  and  will  be  criticised  by  my  noble  and  learned 
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and  formulate  principles  which  are  purely  legal.  The  course  of 
policy  pursued  by  any  country  in  relation  to,  and  for  promoting 
the  interests  of,  its  commerce  must,  as  time  advances  and  as  its 
commerce  thrives,  undergo  change  and  development  from  various 
causes  which  are  altogether  independent  of  the  action  of  its 
Courts.     In  England,  at  least,  it  is  beyond  the  jurisdiction  of 

her  tribunals  to  mould  and  stereotype  national  policy. 
[*554]  *  Their  function,  when  a  case  like  the  present  is  brought 

before  them,  is,  in  my  opinion,  not  necessarily  to  accept 
what  was  held  to  have  been  the  rule  of  policy  a  hundred  or  a  hun- 
dred and  fifty  years  ago,  but  to  ascertain,  with  as  near  an  ap- 
proach to  accuracy  as  circumstances  permit,  what  is  the  rule  of 
policy  for  the  then  present  time.  When  that  rule  has  been 
ascertained,  it  becomes  their  duty  to  refuse  to  give  eflFect  to  a 
private  contract  which  violates  the  rule  and  would,  if  judicially 
enforced,  prove  injurious  to  the  community. 

No  one  of  the  noble  and  learned  Lords  before  whom  this  appeal 
was  heard  has  had  the  least  difficulty  in  holding  that  the  injunc- 
tion granted  was  reasonably  necessary  in  order  to  protect  the 
respondent  company's  business  from  the  aggressive  acts  threatened 
and  commenced  by  the  appellant.  Nor,  so  far  as  I  understand, 
have  noble  and  learned  Lords  had  any  hesitation  in  coming  to  the 
conclusion,  with  the  learned  Judges  of  the  Appeal  Court,  that 
there  is  no  existing  rule  of  public  policy  which  can  be  effectively 
pleaded  in  bar  of  the  injunction.  For  my  own  part  I  am  very 
clearly  of  opinion  that  no  violence  is  done  to  the  canon  laid  down 
by  the  common  law  Courts  in  affirming  that  a  restraint  which  is 
absolutelj^  necessary  in  order  to  protect  a  transaction  which  the 
law  permits  in  the  interest  of  the  public  ought  to  be  regarded  as 
reasonable,  and  cannot,  in  deference  to  political  ideas  which  are 
now  obsolete,  be  regarded  as  in  contravention  of  public  policy. 
Were  it  necessary,  I  should  be  prepared  to  affirm  that,  in  the  year 
1888,  there  was  not,  and  that  there  does  not  now  exist,  any  im- 
perial rule  of  policy  which  requires  that  a  restraint  having  that 
effect  only  shall  be  treated  as  a  nullity,  because  it  is  unlimited 
in  space,  in  circumstances  such  as  occur  in  the  present  case.  I 
venture  to  doubt  whether  it  be  now,  or  ever  has  been,  an  essen- 
tial part  of  the  policy  of  England  to  encourage  unfettered  compe- 
tition in  the  sale  of  arms  of  precision  to  tribes  who  may  become 
her  antagonists  in  warfare.     I  also  doubt  whether  at  any  period 
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of  time  an  English  Court  would  have  allowed  a  foreigner  to  break 
his  contract  with  an  English  subject  in  order  to  foster  such 
competition. 

When  the  series  of  cases,  from  the  earliest  to  the  present  time, 
are  carefully  considered,  I  think  they  will  be  found  to 
record  the  *  history  of  a  protracted  struggle  between  the  [*555] 
principle  of  common  honesty  in  private  transactions,  on 
the  one  hand,  and  the  stern  rule  which  forbade  all  restraints  of 
trade  on  the  other.  In  my  opinion  it  does  not  admit  of  dispute 
that  the  ancient  rule  has  had  the  worst  of  the  encounter,  and  has 
been  gradually  losing  ground  in  all  the  (Courts.  I  do  not  think 
that,  between  the  Courts  of  common  law  and  equity,  there  has 
been  much,  if  any,  real  difference  of  opinion.  But  T  am  bound  to 
say  that  the  language  used  by  equity  judges  is  on  the  whole  more 
in  consonance  with  the  commercial  policy  of  the  country  than 
some  of  the  favourite  dicta  of  the  common  law  Courts.  I  pur- 
posely say  some  of  those  dicta,  because  I  find  in  the  opinions  of 
many  common  law  Judges  of  the  highest  eminence  a  clear  and 
liberal  recognition  of  the  wider  views  of  policy,  which  have 
influenced  your  Lordships  in  the  decision  of  this  appeal. 

The  Lords  Justices  were  agreed,  and  I  understand  that  your 
Lordships  are  also  agreed,  as  to  the  result  of  this  case.  A  contro- 
versy has  arisen  as  to  the  principle  upon  which  that  result  ought 
to  be  reached.  To  my  mind,  it  is  not  a  matter  of  practical  im- 
portance whether  the  admission  of  a  restraint,  unlimited  in  space, 
be  regarded  as  a  novel  exception  from  the  general  rule  which 
forbids  all  restraints,  or  as  an  extension  of  the  exception  upon  that 
rule  which  has  admitted  limited  restraints.  I  have  no  desire  to 
interfere  with  anybody's  freedom  of  choice  between  these  alterna* 
tives.  I  am  content  to  state  that,  in  my  opinion  the  judgment 
which  your  Lordships  are  about  to  pronounce  goes  no  farther  than 
to  adapt  to  new  circumstances  an  old  and  sound  exception  to  the 
general  rule. 

Lord  Ashbourne  :  — 

My  Lords,  I  concur  in  the  judgment  moved  by  the  Lord 
Chancellor. 

The  sole  question  is,  whether  the  covenant  referred  to  is  void, 
or  whether  it  is  capable  of  being  enforced  against  the  appellant 
I  think  it  is  quite  clear  that  the  covenant  must  be  taken  as  entered 
into  in  cbnnection  with  the  sale  of  the  good-will  of  the  appellant's 
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business,  and  that  it  was  entered  into  with  the  plain  and  bond  fide 

object  of  protecting  that  business. 
[*  556]       *The  appellant  has  argued  that  he  is  not  bound  by  the 
covenant,  and  that  it  is  void,  as  being  opposed  to  public 
policy,  and,  being  general,  unrestricted  as  to  area. 

The  cases  that  have  been  referred  to  are  interesting  and  import- 
ant as  showing  the  history,  growth,  and  development  of  an  im- 
portant branch  of  our  law.  In  considering  them  it  is  necessary  to 
bear  in  mind  the  vMt  advances  that  have  since  the  reign  of  Queen 
Elizabeth  taken  place  in  science,  inventions,  political  institutions, 
commerce,  and  the  intercourse  of  nations.  Telegraphs,  postal  sys- 
tems, railways,  steam,  have  brought  all  parts  of  the  world  into 
touch.  Communication  has  become  easy,  rapid,  and  cheap. 
(}ommerce  has  grown  with  our  growth,  and  trade  is  ever  finding 
new  outlets  and  methods  that  cannot  be  circumscribed  by  areas  or 
narrowed  by  the  municipal  laws  of  any  country.  It  is  not  surpris- 
ing  to  note  that  our  laws  have  been  also  expanded,  and  that  legal 
principles  have  been  applied  and  developed  so  as  to  suit  the 
exigencies  of  the  age  in  which  we  live. 

The  appellant  practically  seeks  to  ignore  the  altered  conditions 
of  to-day,  and  to  rely  upon  a  rigid  application  of  what  he  con- 
ceives to  be  the  meaning  of  some  decisions  given  in  other  genera- 
tions, and  this  without  taking  note  of  the  facts  of  the  cases  or  of 
the  conditions  of  the  time  when  they  occurred. 

His  argument  practically  is  that  his  covenant 'is  in  general 
restraint  of  trade,  and  that  if  it  be  so  —  regardless  of  whether  it  is 
reasonable,  whether  it  only  affords  a  fair  protection  to  his  cove- 
nantees —  it  must  be  held  to  be  void. 

In  the  early  times  all  agreements  in  restraint  of  trade  were  dis- 
countenanced ;  but  by  degrees,  as  the  exigencies  of  an  advancing 
civilization  demanded,  this  was  found  to  be  too  rigid,  and  oar 
Judges  considered  in  each  case  what  was  reasonable  and  necessary 
to  afford  fair  protection.  This  is  apparent  in  the  important  judg* 
ment  of  Lord  Macclesfield  in  Mitchel  v.  Reynolds.  That  was  the 
case  of  a  partial  restraint  of  trade,  and  the  judgment  referred  to 
the  great  distinction  between  a  covenant  in  general  restraint  of 
trade  and  such  a  covenant  as  he  was  then  dealing  witL 
[*  557]  According  to  the  then  state  of  English  life,  it  *  would  be 
hard  to  conceive  that  a  covenant  in  general  restraint  of  trade 
could  ever  be  reasonable,  and  no  imagination  could  then' conceive 
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that  it  could  ever  be  needed  for  the  fair  protection  of  any  one.  It  is 
easy  to  understand  how  a  distinction  for  convenience  came  to  be 
thus  expressly  noted  between  general  and  partial  restraints  of  trada 
TiNDAL,  C.  J.,  in  Horner  v.  Graves,  7  Bing.  735,  points  out,  in 
reference  to  this  judgment  of  Lord  Macclesfield  :  "^  The  Lord 
Chief  Justice  says  'a  restraint  to  carry  on  a  trade  throughout  the 
kingdom  must  be  void ;  a  restraint  to  carry  it  on  within  a  particu- 
lar place  is  good, '  which  are  rather  instances  and  examples  than 
limits  of  the  application  of  the  rule,  which  can  only  be  at  last, 
what  is  a  reasonable  restraint  with  reference  to  a  particular  case. " 

Beference  to  this  judgment  of  Lord  Macclesfield  and  to  this 
distinction  between  covenants  in  general  and  partial  restraint  of 
trade  is  found  naturally  in  numerous  cases.  It  appeared  to  afford 
a  convenient  nomenclature,  and  to  be  probably  suited  for  some 
cases ;  but  I  respectfully  concur  with  Tindal,  C.  J. ,  in  the  words 
already  quoted,  that  these  covenants  were  not  "  limits  of  the  appli- 
cation of  the  rule,  which  can  only  be  at  last,  what  is  a  reasonable 
restraint  with  reference  to  a  particular  casa  " 

I  do  not  know  that  there  is  a  single  reported  case,  whose  facts 
are  clearly  known,  where  a  covenant  in  general  restraint  of  trade, 
clearly  reasonable  in  itself  and  only  affording  a  fair  protection  to 
the  parties,  has  been  held  to  be  void.  One  can  readily  see  that 
such  covenants  might  be  extravagant  and  unnecessary,  quite  un- 
reasonable, and  not  at  all  required  for  fair  protection,  and  then 
the  fact  that  they  were  general  and  not  partial  would  be  a  dis- 
tinction entitled  to  great  weight.  Thus  I  can  well  understand  the 
existence  of  the  distinction  being  kept  alive  and  noted  in  so  many 
cases,  though  this  would  not  at  all  imply  or  require  that  the 
reasonableness  of  a  covenant  and  the  fact  that  it  only  afforded  fair 
protection  should  ever  be  put  aside  or  ignored. 

In  former  days  the  arguments  used  showed  how  different  were  the 
circumstances  of  those  times.  Discussions  are  to  be  found  as  to 
ten-mile  limits,  and  fifty  miles,  and  as  to  the  distances  of 
*one  English  town  from  another, — then  considerable  [*558] 
topics,  but  now  often  trivial  having  regard  to  present 
means  of  locomotion.  The  cases  show  a  great  variety  of  circum- 
stances, different  professions  and  trades,  cases  of  apprenticeship 
and  sales  of  good-will.  Each  case  has  had  to  be  considered  on  its 
own  facts.  It  is  really  impossible  to  divide  all  cases  into  the  two 
categories  of  covenants  in  geneiul  and  partial  restraint  of  trade 
VOL.  VI.—  28 
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requiring  distinct  treatment  and  needing  different  policies.  How- 
ever it  is  accomplished,  the  law  must  work  in  harmony  with  the 
requirements  of  the  times  and  must  advance  and  develop  with  the 
growth  of  our  national  life  and  institutions.  Whether  there  ever 
WM  an  efifective  and  acknowledged  rule,  requiring  all  covenants  in 
restraint  of  trade  to  be  divided  into  two  broad  categories  of  gen- 
eral or  partial  restraint  with  the  test  of  reasonableness  openly  and 
expressly  applied  to  partial  restraints,  whilst  it  was  ostensibly 
denied  to  general  restraints,  though  in  reality  applied  under  the 
guise  of  an  exception  whenever  the  exigencies  of  life  and  business 
required  it;  or  whether,  assuming  the  rule  to  have  been  once 
known  and  recognised,  it  can  now  be  accepted  as  applicable  to  the 
conditions  of  our  present  life ;  or  whether  all  restraints  upon  trade 
have  been  always  really  governed  by  the  one  test,  what  is  a  fair  pro- 
tection and  what  is  reasonable ;  are  inquiries  of  interest  on  which 
legal  minds  may  differ.  I  do  not  regard  the  distinctions  of  any 
practical  importance,  because,  as  in  the  present  case,  the  inquiry 
as  to  the  validity  of  all  covenants  in  restraint  of  trade  must,  I  am 
disposed  to  think,  now  ultimately  turn  upon  whether  they  are 
reasonable,  and  whether  they  exceed  what  is  necessary  for  the  fair 
protection  of  the  covenantees.  There  may  be  differences  of  opinion 
as  to  the  history  of  covenants  in  restraint  of  trade,  as  to  distinc- 
tions from  time  to  time  taken  in  nomenclature,  but  I  believe  in 
the  result  there  is  no  real  difference  of  opinion,  and  that  all  your 
Lordships  hold  the  covenant  in  the  present  case  to  be  good  anil 
valid  for  reasons  which  do  not  very  seriously  differ. 

I  do  not  pursue  the  controversy  suggested  by  Bowen,  L.  J.,  as  to 

the  judgments  of  Lord  Laxgdale,  James,  V.  C,  and  Sir  Edwaed 

Fry  in  the  three  cases  so  often  referred  to;  but,  as  will  appear 

from  what  I  have  already  said,  I  would  find  much  diffi- 

[*  559]   culty  in  *  accepting  all  his  criticisms,  much  as  I  respect 

his  ability  and  research. 

LiXPLEY,  L  J. ,  clearly  in  his  judgment  recognised  the  tendency 
of  modem  decisions,  and  said  expressly  the  opinion  *  that  the  only 
test  by  which  to  determine  the  validity  or  invalidity  of  a  covenant 
in  restraint  of  trade  given  for  valuable  consideration  was  its 
reasonableness  for  the  protection  of  the  trade  or  business  of  the 
covenantee*  was  *  the  doctrine  to  which  the  modem  authorities 
have  been  gradually  approximating.  * 

Having  r^ard  to  the  facts  of  the  present  case,  to  the  naturp  rf 
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the  business,  to  the  class  and  number  of  customers,  I  think  the 
covenant  reasonable  *  and  not  larger  than  the  protection  of  the 
respondents  required.  I  do  not  see  anything  to  lead  to  the  con- 
clusion that  the  covenant  is  injurious  to  the  public  interest  I 
entirely  agree  with  the  Lord  Chancellor  in  the  propriety  and 
prudence  of  not  saying  a  word  which  would  imply  that  such  an 
important  topic  was  ignored  or  lost  sight  of. 

I  concur  in  the  suggested  judgment 

Lord  Macnaghten  :  — 

My  Lords,  the  appellant  Thorsten  Nordenfelt,  a  Swedish  gentle- 
man of  much  intelligence,  as  his  able  address  to  your  Lordships 
proved,  and  of  great  skill  in  certain  branches  of  mechanical 
science,  had  established  in  England  and  Sweden  a  valuable  busi- 
ness in  connection  with  the  manufacture  of  quick-firing  guns.  His 
customers  were  comparatively  few  in  number,  but  his  trade  was 
world-wide  in  extent  He  had  upon  his  books  almost  every 
monarch  and  almost  every  State  of  any  note  in  the  habitable  globe. 
In  1886  Mr.  Nordenfelt  sold  his  business  to  a  limited  company 
which  was  formed  for  the  purpose  of  purchasing  it  At  the  same 
time  and  as  part  of  the  same  transaction  he  entered  into  a  restric- 
tive covenant  with  the  purchasers  intended  to  protect  the  business 
in  their  hands.  In  1888  the  purchasers  transferred  their  business 
to  the  respondents,  a  limited  company  established  with  the  object 
of  combining  the  Nordenfelt  business  with  a  similar  business 
founded  by  a  Mr.  Maxim.  The  transfer  was  made  with  the  con- 
currence of  Mr.  Nordenfelt  Without  his  concurrence  and 
co-operation  it  is  plain  that  it  would  not  have  *been  made  [*  560] 
at  all.  On  the  occasion  of  the  transfer,  and  as  part  of  the 
arrangement,  Mr.  Nordenfelt  entered  into  a  restrictive  covenant 
with  the  respondents.  This  covenant  was  in  some  respects  wider, 
in  others  less  wide,  than  the  covenant  with  the  original  purchas- 
ers. But  it  was  in  lieu  of,  and  in  substitution  for,  that  covenant, 
which  of  course  would  have  been  kept  alive  if  Mr.  Nordenfelt  had 
declined  to  come  into  the  new  arrangement 

In  these  circumstances  I  think  that  the  Court  of  Appeal  were 
right  in  regarding  the  covenant  which  Mr.  Nordenfelt  entered  into 
with  the  respondents  as  a  covenant  made  upon  the  occasion  of  the 
sale  of  his  business,  and  as  depending  for  its  validity  upon  the 
principles  and  considerations  applicable  to  such  a  case. 

The  stipulation  was  that  Mr.  Nordenfelt  should  not,  during  the 


436  '  CONTRACT. 


Ho.  40.  —  Hordsiifelt  ▼.  Kazm-HordBiifeLt  Guns,  &o.  Co.,  1894  App.  Gu.  600,  Ml. 

term  of  twenty-five  years  from  the  date  of  the  incorporation  of  the 
company,  if  the  company  should  so  long  continue  to  carry  on  busi- 
ness, "  engage  except  on  behalf  of  the  company  either  directly  or 
indirectly  in  the  trade  or  business  of  a  manufacturer  of  guns,  gun 
mountings  or  carriages,  gunpowder  explosives  or  ammunition, "  — 
so  far  the  covenant  has  been  held  good ;  then  come  the  words,  *  or 
in  any  business  competing  or  liable  to  compete  in  any  way  with 
that  for  the  time  being  carried  on  by  the  company."  A  proviso 
was  added  to  the  eflfect  that  such  restriction  should  not  apply  to 
explosives  other  than  gunpowder,  or  to  subaqueous  or  submarine 
boats  or  torpedoes,  or  castings  or  f orgings  of  steel  or  iron,  or  alloys 
of  iron  or  of  copper.  The  latter  part  of  the  covenant,  which 
extends  to  all  competing  businesses,  may  be  disregarded.  In  view 
of  the  manifold  objects  of  the  company,  as  set  out  in  their  mem- 
orandum of  association,  it  was  held  by  the  Court  of  Appeal  to  be 
void ;  and  there  is  no  appeal  from  that  part  of  the  decision.  The 
proviso  also,  I  think,  may  be  put  aside.  It  is  one  of  the  circum- 
stances to  be  taken  into  consideration  as  bearing  upon  the  question 
of  the  reasonableness  of  the  agreement;  but  it  is  not,  I  think, 
essential  to  the  validity  of  this  covenant 

Mr.  Nordenfelt  admittedly  has  broken  the  earlier  part  of  the 
covenant  His  contention  is  that  the  whole  covenant  is  void  in 
law  as  being  a  covenant  in  restraint  of  trade  unlimited  in  space. 
And  the  only  point  which  your  Lordships  have  to  decide 
[*  561]  is  *  whether  that  part  of  the  covenant  which  the  appellant 
has  broken  is  val  id.  For  it  cannot  be  disputed  that  the  cove- 
nant is  severable,  and  that  part  may  be  good  though  part  be  void. 

The  learned  Judges  of  the  Court  of  Appeal  have  come  to  the 
conclusion  that  the  earlier  part  of  the  covenant  is  valid.  But 
though  they  all  arrive  at  one  and  the  same  result,  they  approach 
the  question  from  somewhat  different  points  of  view. 

LiXDLEY,  L.  J. ,  expressed  his  opinion  that  the  doctrine  *  that  the 
only  test  by  which  to  determine  the  validity  or  invalidity  of  a 
covenant  in  restraint  of  trade  given  for  valuable  consideration  was 
its  reasonableness  for  the  protection  of  the  trade  or  business  of  the 
covenantee,  *  was  "  the  doctrine  to  which  the  modem  authorities 
have  been  gradually  approximating.  *  But  he  could  not,  he  said, 
"  regard  it  as  finally  settled,  nor,  indeed,  as  quite  correct "  He 
thought  it  ignored  *  the  law  which  forbids  monopolies  and  pre- 
vents a  person  from  unrestrictedly  binding  himself  not  to  earn  his 
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living  in  the  best  way  he  can.  *  In  the  particular  circumstances  of 
the  present  case  he  considered  that  the  earlier  part  of  the  covenant 
was  not  contrary  to  public  policy.  Apart  from  public  policy,  he 
thought  it  reasonable,  not  being  wider  than  was  "  reasonably  neces- 
sary for  the  protection  of  the  interests  of  the  covenantee.  * 

The  late  Lord  Bowen  considered  that  it  was  the  established 
common  law  doctrine,  —  a  rule  to  be  gathered  from  the  books 
"  with  perfect  ease,*  though  certain  equity  Judges  had  ignored  the 
rule  or  misunderstood  the  law,  —  that  in  the  case  of  contracts  in 
general  restraint  of  trade  the  Courts  had  nothing  to  do  with  the  rea- 
sonableness of  the  transaction.  That  was  an  inquiry  which  apper- 
tained only  to  partial  restraints.  Contracts  in  general  restraint  of 
trade  he  defined  as  '  those  by  which  a  person  restrains  himself 
from  all  exercise  of  his  trade  in  any  part  of  England. "  "  Scores  of 
cases,  *  he  added,  **  have  proceeded  on  this  basis,  and  those  who 
dispute  the  rule  can  only  do  so,  as  it  seems  to  me,  by  disregarding 
the  judgments  and  opinions  of  an  uncounted  number  of  unanimous 
common  law  Judges. "  But  then  he  thought  that  the  rule,  being 
a  rule  based  on  reason  and  policy,  might  admit  of  exceptions ;  and 
treating  the  present  case  as  an  exception,  he,  too,  thought 
the  agreement  limited  to  the  *  first  part  of  the  covenant  [*  562] 
reasonable  in  itself  and  not  contrary  to  public  policy. 

A.  L.  Smith,  L  J. ,  came  to  the  same  conclusion,  thinking  that 
there  was  no  hard-and-fast  rule  "  that  every  covenant  in  restraint 
of  trade  is  ipso  facto  void  if  it  is  unlimited  as  to  space,*  and  being 
apparently  of  opinion  that  the  restraint  in  the  present  case,  though 
unlimited  in  space,  might  yet  be  regarded  as  partial  owing  to  the 
circumstance  that  certain  trades,  or  branches  of  trade,  in  which  the 
appellant  had  been  engaged  were  reserved  to  him  by  the  proviso 
attached  to  the  covenant 

No  doubt  it  is  one  thing  to  say  that  all  exceptions  to  the  general 
rule  that  the  policy  of  the  law  is  against  restraints  of  trade  are 
referable  to  one  and  the  same  principle,  and  that  the  only  true  test 
is,  what  is  a  reasonable  restraint  in  the  particular  case.  It  is 
another  thing  to  say  that  restraints  of  trade  are  divisible  into  two 
distinct  categories  —  partial  restraints  and  general  restraints  —  that 
reasonableness  is  a  test  applicable  to  partial  restraints  and  inappli- 
cable to  general  restraints,  but  that  the  rule  admits  of  exceptions ; 
and  that  when  you  have  found  an  exceptional  case,  you  may  apply 
to  it  the  very  same  test  which  is  applicable  to  partial  restraints. 
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There  is  a  distinction  certainly.  But  whether  there  is  a  substan- 
tial diflference  it  is  perhaps  unnecessary  to  inquire.  Assuming  the 
rule  to  be  that  general  restraints  are  void  as  being  contrary  to 
public  policy,  and  not  on  any  other  ground,  an  exception  must 
surely  arise,  if  exceptions  are  admissible  at  all,  as  soon  as  you  find 
that  the  particular  case  under  consideration  is  not  contraiy  to  pub- 
lic policy,  and  so  not  opposed  to  the  principle  on  which  the  rule 
is  founded. 

Thinking,  as  I  do,  that  the  distinction,  if  it  exists,  is  of  no 
practical  importance,  I  should  have  been  content  with  expressing 
my  concurrence  in  the  result  at  which  the  Court  of  Appeal  have 
arrived,  if  it  had  not  been  for  certain  passages  in  the  very  able  and 
elaborate  judgment  of  the  late  Lord  Bo  wen,  from  which  I  respect- 
fully dissent 

Having  laid  down  what  he  considers  to  be  the  common  law  rule. 
Lord  BowEN  proceeds  to  observe  that  "  the  first  cloud  upon  the 
clear  sky  of  the  common  law  narrative  comes  in  the  equity 
[*  563]  *  decision  of  Lord  Langdale  in  Whittaker  v.  Howe  (1841), 
3  Beav.  383,  394, " —  a  decision  to  which  he  applies  the  word 
"  inexplicable. "  "  Everything, "  says  Lord  Bowen,  *  appears  clear  in 
the  case  except  the  judgment  of  the  Court  The  covenant  was  not  a 
covenant  in  partial,but  in  general  restraint  of  trade ;  and  the  restraint 
of  trade  being  a  general  one,  the  Court  had  nothing  to  do  with  the 
reasonableness  of  the  transaction ;  Lord  Langdale,  nevertheless,  be- 
gins by  stating  that  the  question  was  whether  the  restraint  intended 
to  be  imposed  upon  the  defendant  was  reasonable ;  and  he  cites  as  a 
guide  for  himself  the  words  of  Tindal,  C.  J. ,  in  Honier  v.  Graves, 
7  Bing.  735,  743;  9  L  J.  (0.  S.)  C.  P.  191."  Then,  after  point- 
ing out  that  Homer  v.  Graves  was  a  caae  of  limited  restraint.  Lord 
Bowen  adds,  "  Lord  Langdale  thus  appears  to  miss  the  whole 
point  of  the  common  law  classification,  and  treats  the  matter  before 
him  in  the  wrong  category."  Dealing  with  the  judgment  of 
James,  V.  C. ,  in  the  Leather  Cloth  Company  v.  Lorsont,  Lord 
Bowen  says  that  his  *  language  seems  calculated  in  several  pas- 
sages to  confuse,  and  not  to  throw  light  upon  our  conceptions  of 
the  established  common  law  doctine.  *  **  The  Vice  Chancellor's 
expressions,  *  he  observes,  "  are  at  times  coloured  by  the  same  kind 
of  misapprehension  of  the  common  law  as  that  which  pervades  the 
judgment  of  Lord  Langdale  in  WJUttaker  v.  Howe,*  Observa- 
tions of  a  similar  kind  are  made  in  reference  to  the  judgment  of 
Sir  Edward  Fry  in  Bousillon  v.  RovMlon. 
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My  Lords,  this  appears  to  me  to  be  a  very  grave  censure  — 
graver,  I  think,  than  Lord  Bowen  could  have  supposed  or  in- 
tended —  because  in  such  cases  it  was  undoubtedly  the  duty  of 
equity  to  follow  the  common  law.  The  province  of  the  Court  was 
to  give  effect  to  common  law  rights.  If  the  covenant  was  void  at 
common  law,  a  Court  of  equity  would  have  erred  grievously  in 
attempting  to  enforce  it  by  injunction.  If  the  question  had  been 
doubtful,  it  would  have  been  the  duty  of  the  Court,  at  least  in  the 
time  of  Lord  Langdale,  to  leave  the  parties  to  their  common  law 
rights,  or  to  take  the  opinion  of  a  Couit  of  common  law,  as  was 
done  in  the  case  of  Btinn  v.  Gui/,  4  East,  190;  7  R  R 
560,  *and  by  Lord  Langdale  himself  in  the  case  of  [♦564] 
Nicholh  V.  Stretton,  7  Beav.  42 ;  10  Q.  B.  346. 

Criticism  so  unsparing  seems  to  invite  or  provoke  inquiry.  One 
cannot  do  otheijvise  than  test  the  ground  at  each  step.  .  I  have 
read,  I  think,  every  reported  case  upon  the  subject,  and  I  must 
say,  with  the  utmost  deference  to  Lord  Bowen 's  opinion,  that  I 
cannot  help  thinking  that  Lord  Langdale  and  James,  V.  C. ,  and 
Sir  E,  Fry  have  rightly  apprehended  the  common  law  doctrine  as 
it  may  be  traced  in  the  books,  and  as  it  is  expounded  by  some  of 
the  leading  authorities  on  the  subject  in  modem  times. 

In  the  age  of  Queen  Elizabeth  all  restraints  of  trade,  whatever 
they  were,  general  or  partial,  were  thought  to  be  contrary  to  public 
policy,  and  therefore  void  {Colgate  v.  Bacheler,  Cro.  Eliz.  872). 
In  time,  however,  it  was  found  that  a  rule  so  rigid  and  far-reach- 
ing must  seriously  interfere  with  transactions  of  every-day  occur- 
rence. Traders  could  hardly  venture  to  let  their  shops  out  of  their 
own  hands ;  the  purchaser  of  a  business  was  at  the  mercy  of  the 
seller;  every  apprentice  was  a  possible  rival.  So  the  rule  was 
relaxed.  It  was  relaxed  as  far  as  the  exigencies  of  trade  for  the 
time  being  required,  gradually  and  not  without  difiBculty,  until 
it  came  to  be  recognised  that  all  partial  restraints  might  be  good, 
though  it  was  thought  that  general  restraints,  that  is,  restraints  of 
general  application  extending  throughout  the  kingdom,  must  be 
bad.  Why  was  the  relaxation  supposed  to  be  thus  limited? 
Simply  because  nobody  imagined  in  those  days  that  a  general 
restraint  could  be  reasonable,  not  because  there  was  any  inherent 
or  essential  distinction  between  the  two  cases.  "  Where  the 
restraint  is  general,*  says  Lord  Macclesfield,  in  Mitchel  v. 
Reynolds^  "  not  to  exercise  a  trade  throughout  the  kingdom, "  the 
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restraint  "  must  be  void,  being  of  no  benefit  to  either  party  and 
only  oppressive,  as  shall  be  shown  by-and-by. "  Later  on  he  gives 
his  reason.  "  What  does  it  signify, '  he  says,  '^  to  a  tradesman  in 
London  what  another  does  at  Newcastle ;  and  surely  it  would  be 
unreasonable  to  fix  a  certain  loss  on  one  side  without  any  benefit 
to  the  other. '  "  Any  deed, "  says  Best,  L  C.  J. ,  in 
[♦565]  *  Homer  v.  Ashford,  3  Bing.  at  p.  326,  "by  which  a 
person  binds  himself  not  to  employ  his  talents,  his  in- 
dustry, or  his  capital  in  any  useful  undertaking  in  the  kingdom, 
would  be  void,  because  no  good  reason  can  be  imagined  for  any 
person's  imposing  such  a  restraint  on  himself. " 

The  true  view  at  the  present  time  I  think,  is  this :  The  public 
have  an  interest  in  every  person's  carrying  on  his  trade  freely :  so 
has  the  individual.  All  interference  with  individual  liberty  of 
action  in  trading,  and  all  restraints  of  trade  of  themselves,  if  there 
is  nothing  more,  are  contrary  to  public  policy,  and  therefore  void. 
That  is  the  general  rule.  But  there  are  exceptions :  restraints  of 
trade  and  interference  with  individual  liberty  of  action  may  be 
justified  by  the  special  circumstances  of  a  particular  case.  It  is  a 
sufl&cient  justification,  and  indeed  it  is  the  only  justification,  if  the 
restriction  is  reasonable  —  reasonable,  that  is,  in  reference  to 
the  interests  of  the  parties  concerned  and  reasonable  in  reference  to 
the  interests  of  the  public,  so  framed  and  so  guarded  as  to  afford  ade- 
quate protection  to  the  party  in  whose  favour  it  is  imposed,  while 
at  the  same  time  it  is  in  no  way  injurious  to  the  public.  That,  I 
think,  is  the  fair  result  of  all  the  authorities.  But  it  is  not  to  be 
supposed  that  that  result  was  reached  all  at  once.  The  law  has 
changed  much  even  since  Mitchel  v.  Reynolds.  It  has  become 
simpler  and  broader  too.  It  was  laid  down  in  Mitchel  v.  Reynolds 
that  the  Court  was  to  see  that  the  restriction  was  made  upon  a  good 
and  adequate  consideration,  so  as  to  be  a  proper  and  useful  con- 
tract But  in  time  it  was  found  that  the  parties  themselves  were 
better  judges  of  that  matter  than  the  Court,  and  it  was  held  to  be 
sufficient  if  there  was  a  legal  consideration  of  value;  though  of 
course  the  quantum  of  consideration  may  enter  into  the  question  of 
the  reasonableness  of  the  contract  For  a  long  time  exceptions 
were  very  limited.  As  late  as  1793  it  was  argued  that  a  restric- 
tion which  included  a  country  town,  and  extended  ten  miles  round 
it,  was  so  wide  as  to  be  unreasonable.  It  was  said,  and  apparently 
said  with  truth,  that  up  to  that  time  restrictions  had  been  confined 
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to  the  limits  of  a  parish,  or  to  some  short  distance,  as  half-a-mile. 
But  Lord  Ken  YON,  in  his  judgment,  observed  that  he 
*did  not  see  that  the  limits  in  question  were  necessarily  [*566] 
unreasonable.  "  Nor  do  I  know, "  he  added,  "  how  to  draw 
the  line. "  Davis  v.  Mason,  5  T.  R  118 ;  2  R  R  562.  The  doc- 
trine that  the  area  of  restriction  should  correspond  with  the  area 
within  which  protection  is  required  is  an  old  doctrine.  But  it 
used  to  be  laid  down  that  the  correspondence  must  be  exact,  and 
that  it  was  incumbent  on  the  plaintiff  to  show  that  the  restriction 
sought  to  be  enforced  was  neither  excessive  nor  contrary  to  public 
policy.  Now  the  better  opinion  is  that  the  Court  ought  not  to 
hold  the  contract  void  unless  the  defendant  "^  made  it  plainly  and 
obviously  clear  that  the  plaintiff's  interest  did  not  require  the  de- 
fendant's exclusion,  or  that  the  public  interest  would  be  sacrificed" 
if  the  proposed  restraint  were  upheld.  Tallis  v.  Tallis,  1  E.  &  R 
391,  412 ;  22  L.  J.  Q.  B.  185. 

To  a  certain  extent,  different  considerations  must  apply  in  cases 
of  apprenticeship  and  cases  of  that  sort,  on  the  one  hand,  and  cases 
of  the  sale  of  a  business  or  dissolution  of  partnership  on  the  other. 
A  man  is  bound  an  apprentice  because  he  wishes  to  learn  a  trade 
and  to  practise  it  A  man  may  sell  because  he  is  getting  too  old 
for  the  strain  and  worry  of  business,  or  because  he  wishes  for  some 
other  reason  to  retire  from  business  altogether.  Then  there  is 
obviously  more  freedom  of  contract  between  buyer  and  seller  than 
between  master  and  servant  or  between  an  employer  and  a  person 
seeking  employment 

When  the  question  is  how  far  interference  with  the  liberty  of  an 
individual  in  a  particular  trade  offends  against  the  interest  of  the 
public,  there  is  not  much  difficulty  in  measuring  the  offence  and 
coming  to  a  judgment  on  the  question.  The  difl&culty  is  much 
greater  when  the  question  of  public  policy  is  considered  at  large 
and  without  direct  reference  to  the  interests  of  the  individual 
under  restraint  It  is  a  principle  of  law  and  of  public  policy  that 
trading  should  be  encouraged  and  that  trade  should  be  free ;  but 
a  fetter  is  placed  on  trade  and  trading  is  discouraged  if  a  man  who 
has  built  up  a  valuable  business  is  not  to  be  permitted  to  dispose 
of  the  fruits  of  his  labours  to  the  best  advantage.  It  has  been 
said  that  if  the  restraint  be  general  "  the  whole  of  the  public  is 
restrained, "  —  a  phrase  not,  I  think,  particularly  accurate, 
or  perhaps  particularly  *  intelligible.     It  has  been  said   [*567] 
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that  when  a  person  is  debarred  from  carrying  on  his  trade  within 
a  certain  limit  of  space  he  will  carry  it  on  elsewhere,  and  thus 
the  public  outside  the  area  of  restriction  will  gain  an  advan- 
tage which  may  be  set  off,  as  it  were,  against  the  disadvantage 
resulting  to  the  public  within  the  limited  area.  That  is,  perhaps, 
a  just  observation  in  a  case  of  apprenticeship  and  cases  of  that 
sort;  but  it  is,  I  think,  rather  a  fanciful  way  of  lookii^  at  the 
matter  in  the  case  of  a  sale  of  good-will.  Applied  to  that  sort  of 
case,  it  seems  to  me  to  be  just  one  of  those  unrealities  which  tend 
to  confuse  this  question.  What  has  the  public  to  hope  in  the  way 
of  future  service  from  a  man  who  sells  his  business  meaning  to 
trade  no  more  ?  Is  it  likely  that  he  will  begin  the  struggle  of  life 
again  working  at  his  old  trade  or  profession  in  some  remote  place 
where  he  has  no  interest  and  no  connections  ?  Is  the  possibility 
that  he  may  do  so  a  factor  to  be  taken  into  consideration  ?  Now, 
when  all  trades  and  businesses  are  open  to  everybody  alike,  it  is 
not  very  easy  to  appreciate  the  injury  to  the  public  resulting  from 
the  withdrawal  of  one  individual.  When  Lord  Kenyon  was 
pressed  with  an  argument  as  to  the  injury  to  the  public  in 
Thetford  that  would  result  from  denying  them  the  services  of  a 
particular  siugeon,  he  answered  that  the  public  were  not  likely  to 
be  injured  by  an  agreement  of  this  kind.  "  Every  other  person," 
he  added,  *  is  at  liberty  to  practise  as  a  surgeon  in  this  town. " 
Davis  V.  Manon,  5  T.  B.  118 ;  2  R  R  562.  Then  I  cannot  help 
thinking  that  there  is  a  good  deal  of  common  sense  in  the  way  in 
which  Lord  Campbell  looked  at  this  question.  A  retired  partner 
in  the  canvassing  trade  of  a  publishing  business,  being  under  a 
restrictive  covenant,  claimed  the  right  to  disseminate  his  publica- 
tions within  the  area  of  restriction.  He  appealed  to  public  policy. 
**  It  is  clear, "  said  Lord  Campbell,  **  there  would  be  evil  if  the  law 
justified  such  a  breach  of  contract ;  but  it  is  by  no  means  clear  there 
would  be  any  compensating  good  to  the  public  from  the  publications 
intended  by  the  defendant  to  be  so  made  in  violation  of  his  promise 
to  the  plaintiff."  Tallis  v.  Tallis,  1  E.  &  B.  391,  413;  22  L  J. 
Q.  B.  185.  That,  of  course,  is  not  decisive  in  itself.  It  is  an  ele- 
ment for  consideration  of  more  or  less  weight  according  to 
[*568]  circumstances.  *But  Lord  Campbell's  observation  serves 
to  bring  into  contrast  the  two  principles  which  have  to  be  ad- 
justed in  all  these  cases, —  freedom  of  trade  and  freedom  of  contract 
Sir  Edward  Fry's  view  was  that  the  cases  in  which  an  un- 
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limited  prohibition  has  been  spoken  of  as  void  relate  only  to 
circumstances  in  which  such  a  prohibition  has  been  unreasonable. 
Lord  BowEN  cites  this  passage,  and  meets  it  with  the  following 
question :  **  Is  it  not  a  truer  view  that  the  Courts  have  never,  as  a 
rule,  even  entered  on  the  consideration  of  the  circumstances  of  any 
particular  case  where  the  prohibition  has  been  unlimited  as  to 
area  ?*  That  question  seems  to  go  to  the  root  of  the  matter.  May 
I  venture  to  put  it  to  the  proof?  Since  the  date  of  Mitchel  v. 
Reynolds  how  many  cases  have  there  been  in  which  a  general  pro- 
hibition has  come  before  a  Court  of  common  law  for  discussion  or 
decision  ?  So  far  as  I  can  discover  there  are  two,  and  two  only,  — 
Ward  V.  Byrne  and  Hinde  v.  Gray.  In  Hinde  v.  Gray  the  point 
was  disposed  of  during  the  argument,  on  the  presiding  Judge 
observing  that  the  particular  covenant  under  consideration  had 
been  held  invalid  in  Ward  v.  Byrne.  That  observation  was 
repeated  in  the  judgment,  and  nothing  more  was  said.  The  cove- 
nant in  question  there  was  as  little  reasonable,  though  perhaps  not 
quite  so  absurd,  as  the  covenant  in  Ward  v.  Byrne.  Hinde  v. 
Gray,  therefore,  does  not  help  one  much.  There  remains  the  case 
of  Ward  v.  Byrne.  In  that  case  an  unlimited  restraint  was  im- 
posed on  a  coal  merchant's  clerk.  When  once  he  left  his  master's 
employment  he  was  not  for  nine  months  to  earn  his  daily  bread 
anywhere  as  a  coal  merchant  or  a  coal  merchant's  clerk,  or  in  any 
capacity  connected  with  the  business  of  a  coal  merchant,  —  an 
absurd  and  unreasonable  stipulation,  if  ever  there  was  one.  The 
only  wonder  is,  that  when  the  case  first  came  before  the  Court  on 
an  argument  as  to  the  construction  of  the  covenant,  the  vice  of  the 
contract  passed  unnoticed.  Afterwards  there  was  a  motion  in 
arrest  of  judgment  on  the  ground  that  the  covenant  was  void. 
How  was  that  application  dealt  with  ?  Did  the  Court  abstain  from 
entering  on  the  consideration  of  the  particular  circum- 
stances? Why,  *the  main,  if  not  the  only,  ground  of  [*569] 
objection  was  the  unreasonableness  of  such  a  restriction 
in  the  particular  circumstances  of  the  case.  "  This  restriction, " 
observes  the  Chief  Baron,  "  extends  to  all  parts  of  England,  and 
to  every  species  of  engagement  by  which  this  person  during  that 
time  could  gain  a  livelihood  by  his  trade.  What  protection  could 
the  plaintiff  require  to  such  an  extent  as  this  ?  Can  it  be  supposed 
that  the  plaintiff's  trade  could  be  prejudiced  by  this  man's  entering 
into  the  service  of  a  coal  merchant  in  Scotland  ?    The  obligation 
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which  the  defendant  undertakes  by  his  bond  is  that  he  shall 
neither  be  nor  serve  a  coal  merchant  in  any  capacity  for  nine 
months.  That  goes  so  far  beyond  what  the  plaintiff  could  require 
that  it  is  an  unreasonable  restriction :  it  is  void  on  both  grounds. 
It  is  against  the  principles  and  policy  of  the  law  as  to  any 
restraints  on  trade  and  the  right  of  every  man  to  be  at  liberty  to 
struggle  for  his  own  existence  in  the  exercise  of  any  lawful  em- 
ployment ;  and  it  is  beyond  what  is  necessary  for  the  protection  of 
the  plaintiff  or  what  the  justice  of  the  caae  demands.  *  Nothing 
can  be  plainer  than  the  view  of  the  Chief  Baron  :  all  restraints  of 
trade,  if  there  is  nothing  more,  are  regarded  with  disfavour  by  the 
law;  this  restraint  is  unnecessary  and  unreasonable.  The  judg- 
ment of  Parke,  B.,  is,  I  think,  substantially  to  the  same  effect; 
but  it  is  so  important  that  I  shall  reserve  it  for  separate  considera- 
tion presently.  Gurney,  B.  ,  followed  the  same  line  of  argument 
"  What  is  there, "  he  asks,  "  in  the  trade  of  a  coal  merchant  in 
London  whose  interests  could  be  injured  by  any  person  setting  up 
as  a  coal  merchant  or  assisting  another  person  in  that  trade  at 
Exeter  or  York  ? "  All  these  considerations,  it  will  be  observed, 
were  wholly  beside  the  point  if  there  was  in  force  a  simple  rule  to 
the  effect  that  the  Court  has  nothing  whatever  to  do  with  the 
reasonableness  of  the  transaction  in  the  case  of  general  restraints. 

There  is  no  higher  authority  upon  this  subject  in  modem  times 
than  TiNDAL,  C.  J.  He  had  more  to  do  with  moulding  the  law  on 
this  head  and  bringing  it  into  harmony  with  common  sense  than 
all  the  Judges  since  Lord  Macclesfield's  time  put  together. 
You  will  hardly  find  any  judgment  in  reference  to  restraint  of 

trade  delivered  by  any  Court  in  England  or  America 
[*  570]  *  during  the  last  sixty  years  in  which  some  passage  is  not 

cited  from  some  judgment  of  Tindal,  C.  J.  In  Horner  v. 
Graves,  Tindal,  C.  J.,  delivered  the  considered  judgment  of  the 
Court  In  the  course  of  it  he  had  occasion  to  refer  to  the  passage 
in  Mitchel  v.  Reynolds,  which  is  supposed  to  be  the  origin,  or  at 
least  the  earliest  embodiment  of  the  doctrine,  that  a  different 
principle  applies  to  general  restraints  and  partial  restraints. 
"Parker,  C.  J.,*  he  observes,  "says  a  'restraint  to  carry  on  a 
trade  throughout  the  kingdom  must  be  void ;  a  restraint  to  carry 
it  on  within  a  particular  place  is  good ; '  which  are  rather  instances 
and  examples  than  limits  of  the  application  of  the  rule,  which  can 
only  be  at  last,  what  is  a  reasonable  restraint  with  reference  to 
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the  particular  case. "  It  is  quite  true  that  Homer  v.  Grates  was  a 
case  of  partial  restraint;  but  here  we  have  Tindal,  C.  J.,  dealing 
with  the  case  of  a  general  restraint  as  well  as  the  case  of  a  partial 
restraint  With  both  cases  pointedly  before  him,  and  in  reference 
to  the  one  as  well  as  to  the  other,  he  says  that  the  only  rule  is, 
what  is  a  reasonable  restraint  with  reference  to  the  particular  case. 
I  do  not  find  that  this  passage  has  ever  been  questioned,  nor  is 
there  in  the  books,  so  far  as  I  can  discover,  any  authority  conflict- 
ing with  it,  except  the  judgment  of  Lord  Bowen  in  the  present 
case.  It  may,  perhaps,  be  objected  that  passages  are  to  be  found 
in  the  judgments  of  Tindal,  C.  J. ,  as  well  as  in  the  judgments  of 
other  Judges,  in  which  it  is  said  that  general  restraints  are  void 
without  adverting  to  any  reason  for  their  invalidity.  That,  no 
doubt,  is  so,  and,  indeed,  in  this  very  judgment  there  is  such  a 
passage.  But  is  it  not  fair  to  conclude  that  Tindal,  C.  J. ,  thought 
general  restraints  bad,  not  because  there  was  an  arbitrary  law  to 
that  effect, —  a  hard-and-fast  rule  which  Judges  had  learned  by 
rote,  and  the  origin  of  which  it  was  forbidden  to  explore,  —  but 
because  he  took  a  general  restraint  to  be  an  example,  a  typical 
example  if  you  will,  of  an  unreasonable  contract?  It  does  not 
seem  to  me  to  affect  the  question  in  the  very  least  how  often  the 
dictum  may  be  found  repeated,  if,  on  the  one  hand,  it  is  not 
accompanied  by  any  reason  or  explanation,  and,  on  the  other,  it 
appears  without  any  authoritative  statement  that  the  prop- 
osition had  become  a  ♦rule  which  was  neither  to  be  [*571] 
questioned  nor  explained.  It  is  merely  a  dictum  after  all, 
because  there  is  no  reported  case,  except,  perhaps.  Ward  v.  Byrne, 
in  which  it  could  have  had  any  bearing  upon  the  decision.  Cer- 
tainly it  is  no  wonder  that  Judges  of  former  times  did  not  foresee 
that  the  discoveries  of  science  and  the  practical  results  of  those 
discoveries  might  in  time  prove  general  restraints  in  some  cases  to 
be  perfectly  reasonable.  When  that  time  came  it  was  only  a  legiti- 
mate development  —  it  was  hardly  even  an  extension  —  of  the 
principle  on  which  exceptions  were  first  allowed  to  admit  un- 
limited restraints  into  the  class  of  allowable  exceptions  to  the 
general  rule. 

I  would  now  turn  to  the  judgment  of  Parke,  B.,  in  the  case  of 
Ward  v.  Byrne,  which  was  decided  in  1839,  eight  years  after  the 
decision  in  Horner  v.  Graves.  The  learned  Judge  begins  by 
stating  the  circumstances  of  the  case,  and  the  leading  principle 
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laid  down  in  Mitchel  v.  Reynolds,  that  the  public  have  an  interest 
in  every  person  carrying  on  his  trade  freely.  Then  he  cites  as  a 
guide  for  himself  the  words  of  Tindal,  C.  J. ,  in  a  case  of  limited 
restraint,  the  very  thing  for  which  Lord  Langdale  is  so  much 
blamed.  He  could  not,  he  said,  express  the  rule  more  clearly  than 
it  had  been  done  by  Tindal,  C.  J. ,  in  Hitchcock  v.  CokeVy  6  A.  & 
E.  438,  where  he  says :  "  We  agree  in  the  general  principle  adopted 
by  the  Court  of  Queen's  Bench,  that  where  the  restn^int  of  a  party 
from  carrying  on  a  trade  is  larger  and  wider  than  the  protection 
of  the  party  with  whom  the  contract  is  made  can  possibly  require, 
such  restraint  must  be  considered  as  unreasonable  in  law,  and  the 
contract  which  would  enforce  it  must  be  therefore  void.  *  Oddly 
enough,  that  is  a  reproduction  of  the  very  passage  which  Lord 
Langdale  selected  as  his  guide ;  only  he  took  it  from  Horner  v. 
Graves  directly ;  Parke,  B.  ,  took  it  from  the  judgment  on  appeal 
in  Hitchcock  v.  Coker,  There  it  is  attributed  to  Lord  Denman, 
who  does  no  more  than  quote  the  passage  which  Lord  Langdale 
cites  from  Homer  v.  Graves,  Then  Parke,  B.  ,  observes,  and  he 
repeats  the  observation  more  than  once,  that  there  is  no  authority 

in  favour  of  the  position  that  there  can  be  a  general 
[*  572]   restriction  limited  only  as  to  time.     *  He  might,  I  think, 

have  said  with  equal  truth,  that  there  was  no  case  since 
Mitchel  V.  Reynolds  in  which  the  question  had  come  before  the 
Court  for  consideration.  In  conclusion  he  says :  **  This  case  falls 
within  the  rule  laid  down  by  Tindal,  C.  J.,  viz.,  that  this  is  a 
general  prohibition  from  carrying  on  trade  which  is  more  extensive 
than  the  interests  of  the  party  with  whom  the  contract  is  made 
can  possibly  require.  On  that  ground  I  think  the  judgment  ought 
to  be  arrested. "  What  did  Parke,  B.  ,  mean  there  by  the  rule  laid 
down  by  Tindal,  C.  J.  ?  There  is  no  rule  to  be  found  laid  down 
by  Tindal,  C.  J. ,  in  those  words  or  to  that  effect  except  in  the 
passage  I  have  cited  from  Homer  v.  Graves,  Parke,  B.  ,  may  have 
been  referring  to  Horner  v.  Graves,  or  he  may  have  been  referring 
to  some  opinion  well  known  to  him,  though  it  is  not  to  be  found  in 
any  reported  judgment  In  either  case  that  would  be  a  strong 
confirmation  of  the  argument  I  am  endeavouring  to  present  to  your 
Lordships.  But  the  argument  seems  to  me  to  be  irresistible  if 
Parke,  B.  ,  thought  that  the  rule  as  he  expressed  it,  and  as  applied 
to  a  case  of  general  prohibition,  was  fairly  to  be  deduced  from  a 
similar  rule  laid  down  in  a  case  of  partial  restraint 
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With  regard  to  Lord  Langdale's  judgment  in  Whittaker  v. 
Howe,  3  Beav.  383,  I  have  some  difficulty  in  understanding  what 
the  objection  to  it  is,  even  on  the  view  which  Lord  Bowen  takes 
in  reference  to  partial  and  general  restraints,  unless  his  view  was, 
as  one  passage  in  his  judgment  which  has  already  been  cited,  seems 
to  indicate,  that  a  restraint  limited  to  England  is  to  be  considered 
as  a  general  restraint  now-a-days  when  England  is  only  part  of  the 
United  Kingdom  as  much  as  it  was  when  the  three  kingdoms  were 
separate. 

I  cannot  think  that  Whittaker  v.  Howe  requires  much  explana- 
tion. There  is  a  homely  proverb  current  in  my  part  of  the  country 
which  says  you  may  not  "  sell  the  cow  and  sup  the  milk. "  That 
is  just  what  Mr.  Howe  tried  to  do.  He  was  a  solicitor  in  large 
practice.  He  sold  his  business  for  a  good  round  sum  to  two 
younger  practitioners,  and  covenanted  not  to  practise  on 
his  own  account  in  England  or  Scotland.  In  order  *to  [*573] 
hold  the  business  together  his  name  was  kept  in  the  firm 
and  he  remained  in  the  office,  drawing  a  handsome  salary.  Then 
there  was  a  quarrel;  and  he  carried  off  surreptitiously  all  the 
papers  he  could  lay  his  hands  on;  he  set  up  in  the  immediate 
neighbourhood;  and  he  tried  to  steal  the  business  he  had  sold. 
His  defence  was  that  a  covenant  so  wide  was  against  public  policy. 
But  it  did  not  occur  to  him  to  return  the  price :  that  he  kept  in  his 
pocket  Lord  Langdale  thought  the  public  would  not  greatly 
suffer  if  Mr.  Howe  withdrew  for  a  time  from  the  ranks  of  an 
honourable  profession.  I  cannot  think  he  was  very  wrong.  It 
seems  almost  absurd  to  talk  of  public  policy  in  connection  with 
such  a  case.  It  is  a  public  scandal  when  the  law  is  forced  to 
uphold  a  dishonest  act :  would  the  public  find  suitable  compensa- 
tion in  the  privilege  of  employing  an  unprincipled  lawyer  practis- 
ing in  violation  of  his  solemn  engagement  ?  And  it  must  be  borne 
in  mind  that  the  firm  remained,  though  one  member  retired  into 
private  life.  Lord  Langdale  held,  on  the  evidence  before  him, 
that  the  restraint  was  not  unreasonable,  although  it  extended  to 
the  whole  of  England  and  Scotland.  Whether  he  was  right  or 
wrong  in  that  view  it  is  impossible  to  say  without  knowing  what 
the  evidence  was.  Undoubtedly  some  solicitors  have  correspon- 
dents in  almost  every  business  centre  in  the  kingdom.  At  any 
rate,  that  particular  point  does  not  seem  to  have  been  contested  in 
the  argument,  and  it  lay  on  the  defendant  to  prove  the  area  of 
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restriction  unreasonable.  I  venture  to  think  that  the  decision  in 
Whittaker  v.  Howe  was  right  And,  further,  whether  the  restraint 
in  that  case  ought  to  be  regarded  as  general  or  as  partial,  I  think 
the  decision  was  in  accord  with  the  opinions  of  Tindal,  C.  J. ,  and 
Parke,  B.  Nor  can  I,  with  all  deference  to  Patteson,  J. ,  under- 
stand how  anybody  could  suppose  that  Whittaker  v.  Howty  in 
which  the  restraint  was  held  to  be  reasonable,  conflicts  with  Ward 
V.  Byrne,  where  the  restraint  was  plainly  unreasonable  and  held  to 
be  so. 

Now,  in  the  present  case  it  was  hardly  disputed  that  the 
restraint  was  reasonable,   having  regard  to   the   interests  of  the 

parties  at  the  time  when  the  transaction  was  entered  into. 
[*574]   It  *  enabled  Mr.   Nordenfelt  to  obtain  the  full  value  of 

what  he  had  to  sell ;  without  it  the  purchasers  could  not 
have  been  protected  in  the  possession  of  what  they  wished  to  buy. 
Was  it  reasonable  in  the  interests  of  the  public  ?  It  can  hardly  be 
injurious  to  the  public,  that  is,  the  British  public,  to  prevent  a 
person  from  carrying  on  a  trade  in  weapons  of  war  abroad.  But 
apart  from  that  special  feature  in  the  present  case,  how  can  the 
public  be  injured  by  the  transfer  of  a  business  from  one  hand  to 
another?  If  a  business  is  profitable  there  will  be  no  lack  of 
persons  ready  to  carry  it  on.  In  this  particular  case  the  purchasers 
brought  in  fresh  capital,  and  had  at  least  the  opportunity  of 
retaining  Mr.  Nordenfelt's  services.  But  then  it  was  said  there  is 
another  way  in  which  the  public  may  be  injured  Mr.  Nordenfelt 
has  "  committed  industrial  suicide, "  and  as  he  can  no  longer  earn 
his  living  at  the  trade  which  he  has  made  peculiarly  his  own,  he 
may  be  brought  to  want  and  become  a  burden  to  the  public.  My 
Lords,  this  seems  to  me  to  be  very  far-fetched.  Mr.  Nordenfelt 
received  over  £200,000  for  what  he  sold.  He  may  have  got  rid  of 
the  money.  I  do  not  know  how  that  is.  But  even  so,  I  would 
answer  the  argument  in  the  words  of  Tindal,  C.  J.  :  "  If  the  con- 
tract is  a  reasonable  one  at  the  time  it  is  entered  into  we  are  not 
boimd  to  look  out  for  improbable  and  extravagant  contingencies  in 
order  to  make  it  void. '     JRannie  v.  Irvine,  7  Man.  &  G.  at  p.  976. 

My  Lords,  for  the  reasons  I  have  given,  I  think  the  only  true 
test  in  all  cases,  whether  of  partial  or  general  restraint,  is  the  test 
proposed  by  Tindal,  C.  J.  :  What  is  a  reasonable  restraint  with 
reference  to  the  particular  case  ?  I  think  that  the  restraint  in  the 
present  case  is  reasonable  in  every  point  of  view,  and  therefore  I 
agree  that  the  appeal  should  be  dismissed. 


K,  C.  VOL.  VL]  sect.  V. — ILLEGALITY  AND   DURESS.  449 

Ho.  40.  — Hordeiifalt  ▼.  Xaxim-Hordanfelt  Omui,  Sue.  Co.,  1894  App.  Gas.  674,  676. 

Lord  Morris  :  — 

My  Lords,  I  entirely  concur  in  the  judgment  and  the  reasons  for 
it  given  hy  the  Lord  Chancellor.  But  I  desire  to  express  my 
opinion  that,  without  going  through  the  numerous  cases  which 
have  been  so  exhaustively  dealt  with  in  the  Court  of  Appeal  and 
by  your  Lordships,  the  weight  of  authority  up  to  the  pres- 
ent time  is  with  the  proposition  that  general  restraints  *of  [*  575] 
trade  were  necessarily  void.  It  appears,  however,  to  me 
that  the  time  for  a  new  departure  has  arisen,  and  that  it  should  be 
now  authoritatively  decided  that  there  should  be  no  difference  in 
the  legal  considerations  which  would  invalidate  an  agreement 
whether  in  general  or  partial  restraint  of  trading.  These  consider- 
ations, I  consider,  are  whether  the  restraint  is  reasonable  and  is 
not  against  the  public  interest  In  olden  times  all  restraints  of 
trading  were  considered  primd  facie  void.  An  exception  was 
introduced  when  the  agreement  to  restrain  from  trading  was  only 
from  trading  in  a  particular  place  and  upon  reasonable  considera- 
tion, leaving  still  invalid  agreements  to  restrain  trading  at  all. 
Such  a  general  restraint  was  in  the  then  state  of  things  considered 
to  be  of  no  benefit  even  to  the  covenantee  himself;  but  we  have 
now  reached  a  period  when  it  may  be  said  that  science  and  inven- 
tion have  almost  annihilated  both  time  and  space.  Consequently 
there  should  no  longer  exist  any  cast-iron  rule  making  void  any 
agreement  not  to  carry  on  a  trade  anywhera  The  generality  of 
time  or  space  must  always  be  a  most  important  factor  in  the  con- 
sideration of  reasonableness,  though  not  per  se  a  decisive  test  If 
the  consideration  of  reasonableness  or  of  public  interest  is  the  rule, 
the  appellant  in  my  opinion  has  no  case.  The  portion  of  his 
business  which  consisted  of  manufacturing  guns  and  gunpowder 
explosives  was  one  which  would  almost  altogether  be  with  govern- 
ments, foreign  as  well  as  at  home,  and  wherever  carried  on  would 
necessarily  be  in  injurious  competition  with  the  respondents ;  nor 
does  the  substitution  of  a  company  for  the  appellant  in  the  manu- 
facture of  guns  and  ammimition  appear  to  me  to  injuriously  affect 
the  public  interest 

Order  appealed  from  affirmed  and  appeal  dismissed. 

Lords'  Journals,  31st  July,  1894. 
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ENGLISH  NOTES. 

A  covenant  or  agreement  is  a  restraint  on  trade  when  it  produces 
any  of  the  following  results :  — 

First.  Wliere  it  prevents  a  party  from  competing  with  another.  The 
law  on  this  point  is  thoroughly  discussed  in  the  three  principal  cases. 
The  tabular  statement  of  cases  contained  in  Pollock's  Principles  of 
Contracts,  6th  edition,  pp.  345-347,  showing  what  restrictions  in  dif- 
ferent kinds  of  business  have  been  held  reasonable  or  otherwise,  may 
also  be  referred  to. 

It  may  be  sufficient  here  to  note  the  following  points  not  brought  out 
in  the  principal  cases.  A  covenant  or  agreement  not  to  carry  on  any 
business  whatsoever  is  unreasonable,  however  limited  tlie  time  or  space 
may  be.  Baker  v.  Hedgecock  (1888),  39  Ch.  D.  620,  57  L.  J.  Ch.  889, 
59  L.  T.  361,  36  W.  R.  840.  So  is  a  restrictive  covenant  whereby  the 
covenantee  is  the  sole  judge  of  determining  whether  a  new  business  set 
up  by  the  covenantor  competes  with  his  own  or  not.  Perls  v.  Saalfeld 
1892,  2  Ch.  149,  61  L.  J.  Ch.  409,  66  L.  T.  666,  40  W.  R  548.  A 
limit  of  time  has  been  held  not  necessary  to  make  a  restraint  of  trade 
reasonable.  Hitchcock  v.  Coker  (1837),  6  Ad.  &  El.  438;  Wallis  v. 
Day  (1837),  2  M.  &  W.  273;  Mumford  v.  Qething  (1859),  7  C.  B. 
(N.  S.)  305,  29  L.  J.  C.  P.  105,  1  L.  T.  64,  8  W.  R.  187;  Harms  v 
Parsons  (1863),  33  Beav.  328,  35  L.  J.  Ch.  247,  7  L.  T.  815,  11  W. 
R.  250;  Catt  v.  Tourle  (1869),  L.  R.,  4  Ch.  654,  38  L.  J.  Ch.  665,  21 
L.  T.  188;  Leather  Cloth  Company  v.  Lorsont  (1869),  L.  R.,  9  Eq. 
345,  39  L.  J.  Ch.  86,  21  L.  T.  661,  18  W.  R.  572;  Mayv.  O'Neill 
(1875),  44  L.  J.  Ch.  660;  Davey  v.  Shannon  (1879),  14  Ex.  D.  81,  48 
L.  J.  Ex.  459,  40  L.  T.  628,  27  W.  R.  599;  MilU  v.  Dunham,  1891, 
1  Ch.  576,  60  L.  J.  Ch.  362,  64  L.  T.  712,  39  W.  R.  289.  Some  limit 
of  space  is  generally  assumed  to  be  necessary ;  but  in  every  case  the 
criterion  is  the  protection  of  the  covenantee. 

Secondly.  When  the  agreement  prevents  the  divulgence  of  a  trade 
secret.  This  is  not  within  '^  the  principle  or  the  mischief  of  restraints 
of  trade."     Leather  Cloth  Company  v.  Lorsont j  supra. 

Thirdly.  When  the  agreement  refers  to  the  manner  of  carrying  on 
the  trade.  If  the  agreement  deprives  each  party  of  the  control  of 
his  business,  it  is  bad.  For  instance,  an  agreement  between  master 
manufacturers  to  regulate  the  discipline  and  management  of  their 
establishment,  the  hours  of  work,  wages,  &c.,  by  a  vote  of  the  majority. 
Hilton  V.  Eckersley  (1855-6),  6  El.  &  Bl.  47,  66,  25  L.  J.  Q.  B.  199. 
So  an  agreement  between  A.,  B.,  C,  and  D.,  &c.,  that  if  that  member 
of  the  body  to  whom  a  business  is  assigned  is  not  employed  by  stran- 
gers to  the  contract,  the  others  will  refuse  to  accept.     Collins  v.  Locke 
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(1879),  4  App.  Cas.  674,  688,  48  L.  J.  P.  C.  68,  41  L.  T.  392,  28  W. 
R.  189.  So  an  agreement  between  members  of  a  trade  society  not  to 
employ  a  person  who  has  been  dismissed  by  one  of  them,  is  bad.  Min- 
eral Water  Bottle,  &c.  Society  v.  Booth  (1887),  36  Ch.  D.  465,  57  L. 
T.  573,  36  W.  E.  274. 

AMERICAN  KOTES. 

There  has  been  a  marked  tendency  in  the  recent  American  adjudications,  as 
well  as  in  the  English,  to  modify  the  ancient  strictness  on  this  subject,  and  to 
decline  to  lay  down  any  definite  and  general  rule,  but  to  measure  each  case  by 
the  circumstances,  and  to  support  such  an  agreement  in  restraint  of  trade  as 
is  reasonable  and  necessary. 

Now,  as  foi*merly,  an  agreement  unlimited  as  to  both  time  and  space,  and 
in  total  and  general  restraint  of  trade,  is  void,  for  it  is  against  public  policy 
to  allow  a  citizen  to  disable  himself  from  ever  again  carrying  on  his  trade  or 
occupation  in  auy  place  in  the  country  where  he  resides,  —  as  an  agreement 
that  he  will  never  carry  on,  or  be  concerned  in,  the  business  of  an  iron- 
founder,  Alger  v.  Thacher,  19  Pickering  (Mass.),  51 ;  31  Am.  Dec.  119 ;  or  that 
he  will  never  be  interested  in  any  part  of  the  United  States  in  manufacturing 
daguerreotype  materials.  Dean  v.  Emerson^  102  Massachusetts,  480.  See  also 
Keelerv.  Taylor,  53  Pennsylvania  State,  467 ;  91  Am.  Dec.  221 ;  Lange  v.  Werky 
2  Ohio  State,  519 ;  Wright  v.  Ryder,  36  California,  342 ;  95  Am.  Dec.  186 ; 
Long  V.  Towl,  42  Missouri,  545 ;  97  Am.  Dec.  355 ;  Berli7i  Works  v.  Perry,  71 
Wisconsin,  495;  5  Am.  St.  Rep.  236;  Peltz  v.  Echole,  62  Missouri,  171. 

A  contract  limited  as  to  space,  but  unlimited  in  time,  is  not  illegal,  and 
may  continue  for  the  life  of  the  party  restrained,  —  as  an  agreement  of  a 
miller  not  to  carry  on  same  business  within  thirty  miles  of  Marion,  Indiana, 
Bowser  v.  Bliss,  7  Blackford  (Indiana),  344 ;  43  Am.  Dec.  93 ;  or  of  a  physician 
not  to  practise  in  a  certain  town  within  a  certain  distance  of  the  other  party, 
Cook  V.  Johnson,  47  Connecticut,  175;  36  Am.  Rep.  64;  or  of  a  lawyer  not  to 
practise  in  a  certain  town.  Smalley  v.  Greene,  52  Iowa,  241 ;  35  Am.  Rep.  267. 
See  also  Angierr.  Webber,  14  Allen  (Mass.),  211 ;  92  Am.  Dec.  748 ;  Pike  v. 
Thomas,  4  Bibb  (Kentucky),  486 ;  7  Am.  Dec.  741 ;  Webster  v.  Buss,  61  New 
Hampshire,  40 ;  60  Am.  Rep.  317,  citing  the  first  two  principal  cases ;  Hubbard 
V.  Miller,  27  Michigan,  15 ;  Curtis  v.  Gokey,  68  New  York,  300.  See  also  other 
cases  cited  in  Lawson  on  Contracts,  §  326,  and  French  v.  Parker,  16  Rhode 
Island,  219 ;  27  Am.  St.  Rep.  733.  In  the  earlier  American  cases  it  was  consid- 
ered that  a  contract  never  to  carry  on  a  particular  business  in  a  certain  Stat« 
was  void,  Chappell  v.  Brockway,  21  Wendell,  157;  Taylor  v.  Blanchard,  13 
Allen  (Mass.),  370 ;  but  it  is  now  held  to  the  contrary,  as  in  Oregon  St.  Nav. 
Co.  V.  Winsor,  20  Wallace  (U.  S.  Supr.  Ct.),  64,  where  an  agreement  not  to  run 
a  steamboat  on  any  waters  in  California  was  held  valid ;  and  so  in  Beal  v.  Chase, 
31  Michigan,  490,  of  a  contract  not  to  carry  on  a  publishing  business  in  Michi- 
gan ;  and  so  in  Diamond  Match  Co,  v.  Roeber,  106  New  York,  473 ;  60  Am. 
Rep.  464,  where  an  agreement  not  to  manufacture  matches  for  ninety-nine 
years  in  any  of  the  United  States  or  Territories,  except  Nevada  and  Montana, 
was  sustained. 
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But  if  the  party  contracts  for  restraint  in  respect  to  a  duty  which  he  owes 
to  the  public,  although  in  a  limited  space,  equity  will  not  enforce  it,  —  as 
where  a  gas  company,  incorporated  and  under  contract  to  supply  a  city,  agreed 
to  abandon  its  right  for  one  hundred  years  in  a  particular  part  of  the  city  to 
another  company.  See  New  Orleans  G.  Co,  v.  Louisiana  Light  Co.,  115  United 
States,  650;  Commercial  U,  Tel.  Co.  v.  N.  E,  Tel.  Co.,  61  Vermont,  241;  15 
Am.  St.  Rep.  893  (restricting  use  of  telephone)  ;  Texas  S.  Oil  Co.  v.  A  done,  83 
Texas,  650 ;  29  Am.  St.  Rep.  690 ;  Vulcan  Powder  Co.  v.  Hercules  P.  Co.,  96 
California,  510;  31  Am.  St.  Rep.  242. 

A  contract  by  a  barber,  who  had  no  shop  nor  good-will  to  sell,  to  work  for 
another  exclusively  in  a  certain  town  is  invalid.  Carroll  v.  Giles,  30  South 
Carolina,  412 ;  4  Lawyers'  Rep.  Annotated,  154.  The  Court  seemed  to  limit 
the  applicability  of  restrictive  agreements  to  cases  of  accompanying  sales,  and 
to  deny  their  application  to  cases  of  the  mere  exercise  of  a  trade,  especially  of 
an  unscientific  one. 

But  a  contract  limited  as  to  time  but  unlimited  as  to  territory  is  void, — as 
on  the  sale  of  a  stock  of  goods  and  a  lease,  an  engagement  not  to  re-engage  in 
that  business  for  five  years.  Wiley  v.  Baumgardner,  97  Indiana,  66 ;  49  Am.  Rep* 
427 ;  Mossop  v.  Mason,  18  Grant  Ch.  (Upper  Canada),  453 ;  Saratoga  Co.  Bank  v. 
King,  44  New  York,  87  ;  Callahan  v.  Donnolly,  45  California,  152 ;  13  Am.  Rep. 
172,  and  note  173 ;  Bishop  v.  Palmer,  146  Massachusetts,  469 ;  4  Am.  St.  Rep.  339 ; 
Gamewell  F.  A .  Tel.  Co.  v.  Crane,  160  Massachusetts,  50 ;  39  Am.  St.  Rep.  458. 

A  reasonable  limit  both  as  to  time  and  space  will  always  suffice  to  uphold 
the  restrictive  agreement,  —  as  not  to  engage  in  casting  iron  within  sixty 
miles  of  Calais  for  ten  years,  Whitney  v.  Slayton,  40  Maine,  231 ;  or  on  the 
sale  of  a  stock  of  goods  and  the  good-will,  not  to  re-engage  in  that  business  in 
that  village  for  five  years,  Washburn  v.  Dosch,  68  Wisconsin,  436 ;  60  Am.  Rep. 
873;  Newell  v.  Meyendorff,  9  Montana,  254;  18  Am.  St.  Rep.  738;  Nat.  Ben. 
Co.  V.  Union  Hospital  Co.,  45  Minnesota,  272;  11  Lawyers'  Rep.  Annotated, 
437.  But  the  limits  must  be  reasonable.  So  in  Western  Wooden  Ware  Ass*n 
V.  Starkey,  84  Michigan,  76;  11  Lawyers'  Rep.  Annotated,  503;  22  Am.  St. 
Rep.  686,  an  agreement  between  manufacturers  in  different  States,  one  agree- 
ing to  sell  to  the  other  and  not  to  re-engage  in  the  same  business  in  eight 
specified  States  for  five  years  thereafter,  nor  to  allow  the  premises  formerly 
occupied  by  him  in  the  business  to  be  used  for  that  purpose,  nor  to  sell  them 
to  be  so  occupied,  was  deemed  invalid,  as  against  public  policy,  because  it 
would  suppress  a  great  local  industry,  and  throw  many  people  out  of  em- 
ployment.    Citing  Wright  v.  Ryder,  36  California,  342;  95  Am.  Dec.  186. 

If  the  agreement  is  apparently  unlimited  as  to  time  and  space,  it  has  been 
held  that  to  effectuate  the  real  intention  of  the  parties  it  will  be  construed  so 
as  to  impose  only  a  reasonable  restraint  as  to  space,  and  not  such  a  general 
and  unlimited  restraint  as  to  be  void.  Thus  in  Hubbard  v.  Miller,  27  Michi- 
gan, 15 ;  15  Am.  Rep.  153,  where  the  defendant  sold  to  plaintiff  his  business 
of  well-driving  at  G.,  and  in  consideration  thereof  agreed  "not  to  keep  well- 
drivers'  tools  or  fixtures,  and  not  to  engage  in  the  business  of  well-driving 
after  "  that  date,  this  was  construed  to  impose  a  restraint  upon  the  defendant 
within  such  limits  about  G.  as  the  business  in  question  would  naturally  and 
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reasonably  embrace.     See  also  Moore,  Sfc,  Co,  v.  Towers ^  Sfc,  Co,,  87  Alabama. 
208;  13  Am.  St  Rep.  23. 

Bat  the  contrary  was  held  of  a  contract  by  a  patentee  not  to  "  manufacture, 
sell,  or  cause  to  be  sold  any  sand-papering  machines  of  any  description." 
Berlin  Machine  Works  v.  Perry,  71  Wisconsin,  495. 

An  interesting  application  of  the  principle  in  question  was  made  in  Herre- 
shoffy.  Boutineauj  17  Rhode  Island,  3 ;  33  Am.  St.  Rep.  850 ;  8  Lawyers'  Rep. 
Annotated,  469,  where  an  agreement  by  a  teacher  with  his  employer  that  he 
would  not  for  a  year  after  the  end  of  his  service  at  Providence  teach  French 
or  German,  nor  be  connected  with  any  teachers  thereof,  in  Rhode  Island,  was 
held  void,  not  because  the  restriction  *<  extends  through  the  State,  but  because 
it  extends  beyond  any  apparently  necessary  protection  which  the  complainant 
might  reasonably  require,  and  thus  without  benefiting  him,  it  oppresses  the 
respondent,  and  deprives  people  in  other  places  of  the  chance  which  might  be 
offered  them  to  learn  the  French  and  German  languages  of  the  respondent." 

The  most  interesting  and  authoritative  of  the  recent  American  decisions 
on  this  question  is  probably  Diamond  Match  Co.  v.  Roeher,  supra ;  and  the  fol- 
lowing passages  from  the  opinion  of  Ruger,  C.  J.,  may  be  found  valuable :  — 

**  The  case  in  the  Year  Books  went  against  all  contracts  in  restraint  of  trade, 
whether  limited  or  generaL  The  other  cases,  prior  to  Mitchel  v.  Reynolds, 
sustained  contracts  for  a  particular  restraint,  upon  special  grounds,  and  by 
inference  decided  against  the  validity  of  general  restraints.  The  case  of 
Mitchel  V.  Reynolds  was  a  case  of  partial  restraint  and  the  contract  was 
sustained.  It  is  worthy  of  notice  that  most,  if  not  all,  the  English  cases 
which  assert  the  doctrine  that  all  contracts  in  general  restraint  of  trade  are 
void,  were  cases  where  the  contract  before  the  Court  was  limited  or  partial. 
The  same  is  generally  true  of  the  American  cases.  The  principal  cases  in 
this  State  are  of  that  character,  and  in  all  of  them  the  particular  contract 
before  the  Court  was  sustained." 

*^  It  is  quite  obvious  that  some  of  these  reasons  are  much  less  forcible  now 
than  when  Mitchel  v.  Reynolds  was  decided.  Steam  and  electricity  have,  for 
the  purpose  of  trade  and  commerce,  almost  annihilated  distance,  and  the 
whole  world  is  now  a  mart  for  the  distribution  of  the  products  of  industry. 
The  great  diffusion  of  wealth  and  the  restless  activity  of  mankind  striving  to 
better  their  condition,  has  greatly  enlarged  the  field  of  human  enterprise  and 
created  a  vast  number  of  new  industries,  which  give  scope  to  ingenuity  and 
employment  for  capital  and  labour.  The  laws  no  longer  favour  the  granting  of 
exclusive  privileges,  and  to  a  great  extent,  business  corporations  are  practi- 
cally partnerships  and  may  be  organized  by  any  persons  who  desire  to  unite 
their  capital  or  skill  in  business,  leaving  a  free  field  to  all  others  who  desire 
for  the  same  or  similar  purposes  to  clothe  themselves  with  a  corporate  char- 
acter. The  tendency  of  recent  adjudications  is  marked  in  the  direction  of 
relaxing  the  rigour  of  the  doctrine  that  all  contracts  in  general  restraint  of 
trade  are  void  irrespective  of  special  circumstances.  Indeed  it  has  of  late 
been  denied  that  a  hard  and  fast  rule  of  that  kind  has  ever  been  the  law  of 
England.  Rousillon  v.  RottsUlon,  14  Ch.  Div.  351.  The  law  has  for  centuries 
permitted  contracts  in  partial  restraint  of  trade,  when  reasonable  ;  and  in 
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Homer  ▼.  Graves^  7  Bing.  735,  Chief  Justice  Tindal  considered  a  true  test 
to  be  <  whether  the  restraint  is  such  only  as  to  afford  a  fair  protection  to  the 
interests  of  the  party  in  favour  of  whom  it  is  given,  and  not  so  large  as  to  inter- 
fere with  the  interests  of  the  public'  When  the  restraint  is  general,  but 
at  the  same  time  is  co-extensive  only  with  the  interest  to  be  protected,  and 
with  the  benefit  meant  to  be  conferred,  there  seems  to  be  no  good  reason  why, 
■  as  between  the  parties,  the  contract  is  not  as  reasonable  as  when  the  interest 
is  partial  and  there  is  a  partial  corresponding  restimnt.  And  is  there  any 
real  public  interest  which  necessarily  condemns  the  one  and  not  the  other? 
It  is  an  encouragement  to  industry  and  to  enterprise  in  building  up  a  trade, 
that  a  man  shall  be  allowed  to  sell  the  good-will  of  the  biisiness  and  the  fruits 
of  his  industry  upon  the  best  terms  he  can  obtain.  If  his  business  extends 
over  a  continent,  does  public  policy  forbid  his  accompanying  the  sale  with  a 
stipulation  for  restraint  coextensive  with  the  business  which  he  sells  ?  If 
such  a  contract  is  permitted,  is  the  seller  any  more  likely  to  become  a  burden 
on  the  public  than  the  man  who  having  built  up  a  local  trade  only  sells  it, 
binding  himself  not  to  carry  it  on  in  the  locality  ?  Are  the  opportunities  for 
employment  and  for  the  exercise  of  usefid  talents  so  shut  up  and  hemmed  in 
that  the  public  is  likely  to  lose  a  useful  member  of  society  in  the  one  case  and 
not  in  the  other  ?  Indeed  what  public  policy  requires  is  often  a  vague  and 
difficult  inquiry.  It  is  clear  that  public  policy  and  the  interests  of  society 
favour  the  utmost  freedom  of  contract,  within  the  law,  and  require  that  busi- 
ness transactions  should  not  be  trammelled  by  unnecessary  restrictions." 

**  In  the  present  state  of  the  authorities  we  think  it  cannot  be  said  that  the 
early  doctrine  that  contracts  in  general  restraint  of  trade  are  void,  without 
regard  to  circumstances,  has  been  abrogated.  But  it  is  manifest  that  it  has 
been  much  weakened,  and  that  the  foundation  upon  which  it  was  originally 
placed  has,  to  a  considerable  extent  at  least,  by  the  change  of  circumstances, 
been  removed. 

<*  The  covenant  in  the  present  case  is  partial  and  not  general.  It  is  practi- 
cally unlimited  as  to  time,  but  this  under  the  authorities  is  not  an  objection 
if  the  contract  is  otherwise  good.  Ward  v.  Byrnes  5  M.  &  W.  5i8 ;  Mum/ord 
V.  Gething,  7  C.  B.  (N.  S.)  305,  317.  It  is  limited  or  to  space  since  it  excepts 
the  State  of  Nevada  and  the  Territory  of  Montana  from  its  operation,  and 
therefore  is  a  partial  and  not  a  general  restraint,  unless  as  claimed  by  the 
defendant,  the  fact  that  the  covenant  applies  to  the  whole  of  the  State  of  New 
York  constitutes  a  general  restraint  within  the  authorities.  In  Chappel  v. 
Brockwaiff  supra,  Brokson,  J.,  in  stating  the  general  doctrine  as  to  contracts 
in  restraint  of  trade,  remarked  that  *  contracts  which  go  to  the  total  restraint 
of  trade,  as  that  a  man  will  not  pursue  his  occupation  anywhere  in  the  State, 
are  void.'  The  contract  under  consideration  in  that  case  was  one  by  which 
the  defendant  agreed  not  to  run  or  be  interested  in  a  line  of  packet  boats  on 
the  canal  between  Rochester  and  Buffalo.  The  attention  of  the  Court  was 
not  called  to  the  point  whether  a  contract  was  partial,  which  related  to  a  busi- 
ness extending  over  the  whole  country,  and  which  restrained  the  carrying  on 
of  business  in  the  State  of  New  York,  but  excepted  other  States  from  its 
operation.     The  remark  relied  upon  was  obiter,  and  in  reason  cannot  be 


H.  C.  VOL.  VI.]  SECT.  V.  —  JLLEGALITY  AND  DUKESS.  455 

Vo.  41.  — WiUiMns  V.  Baylor,  L.  B.,  1  H.  L.  900.  —  Bvle. 

a  decision  upon  the  point  suggested.  We  are  of  the  opinion  that  the  conten- 
tion of  the  defendant  is  not  sound  in  principle,  and  should  not  be  sustained. 
The  boundaries  of  the  State  are  not  those  of  trade  and  commerce,  and  busi- 
ness  is  restrained  within  no  such  limit.  The  country,  as  a  whole,  is  that  of 
which  we  are  citizens,  and  our  duty  and  allegiance  are  due  both  to  the  State 
and  nation.  Nor  is  it  true  as  a  general  rule,  that  a  business  established  here 
cannot  extend  beyond  the  State,  or  that  it  may  not  be  successfully  established 
outside  of  the  State.  There  are  trades  and  employments  which  from  their 
nature  are  located;  but  this  is  not  true  of  manufacturing  industries  in 
general  We  are  unwilling  to  say  that  the  doctrine  as  to  what  is  a  general 
restraint  of  trade  depends  upon  State  lines,  and  we  cannot  say  that  the 
exception  of  Nevada  and  Montana  was  colourable  merely.  The  rule  itself  is 
arbitrary,  and  we  are  not  disposed  to  put  such  a  construction  upon  this  con- 
tract as  will  make  it  a  contract  in  general  restraint  in  trade,  when  upon  its 
face  it  is  only  partial." 

In  HuUe  v.  Bonsack  M.  Co,,  65  Federal  Reporter,  864,  a  contract  by  which 
an  employee  agreed  that  if  he  should  make  any  improvements  in  the  machines 
of  his  employer  they  should  be  for  the  exclusive  use  of  the  latter,  was  held 
valid.  The  Court  cite  Registering  Co.  v.  Sampson,  L>  R.*  19  £q.  466 ;  Ammunir 
tion  Co.  V.  Norden/elt  (1893),  1  Ch.  630;  Morse,  j-c.  Co.  v.  Morse,  103  Massa- 
chusetts, 73  ;  and  observe :  *<  The  true  test  is  that  made  by  Tindal,  C.  J.,  in 
Horner  v.  Graves,  7  Bing.  735 :  *  Is  the  restraint  such  only  as  to  effect  a  fair 
protection  to  the  interest  of  the  party  in  favour  of  whom  it  is  given,  and  not 
80  large  as  to  interfere  with  the  interests  of  the  public? ' " 
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RULE. 

Where  a  contract  purports  to  have  been  made  by  the 
person  charged,  but  that  person  was  influenced  thereto  by 
overmastering  fear  brought  upon  him  by  the  other  party, 
there  is  no  contract  which  the  Courts  will  enforce. 

Williamfl  and  others,  appellants,  v.  Bayley,  respondent. 

L.  R.,  1  H.  L.  200-222  (s.  c.  35  L.  J.  Ch.  717  ;  12  Jar.  N.  S.  875;  U  L.  T.  802). 

Contract.  —  Undue  Pressure.  —  Overmastering  Fear.  —  Stifling  a  Prosecution. 

A  son  carried  to  bankers  of  whom  he,  as  well  as  his  father,  was  a  [200] 
customer,  certain  promissory  notes  with  his  father's  name  upon  them  as 
indorser.     These  indorsements  were  forgeries.      On  one  occasion  the  father's 
attention  was  called  to  the  fact  that  a  promissory  note  of  his  son  with  his 
(the  father's)  name  on  it,  was  lying  at  the  bankers  dishonoured.    He  seemed  to 
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have  commuDicated  the  fact  to  the  son,  who  immediately  redeemed  it;  but 
there  was  do  direct  evidence  to  show  whether  the  father  did  or  did  not  really 
understand  the  nature  of  the  transaction.  The  fact  of  the  forgery  was  after^ 
wards  discovered ;  the  son  did  not  deny  it;  the  bankers  insisted  (though  without 
any  direct  threat  of  a  prosecution)  on  a  settlement,  to  which  the  father  was 
to  be  a  party ;  he  consented,  and  executed  au  agreement  to  make  an  equitable 
mortgage  of  his  property.  The  notes,  with  the  forged  indorsements,  were  then 
delivered  up  to  him :  — 

Heldf  that  the  agreement  was  invalid. 

A  father  appealed  to,  under  such  circumstances,  to  take  upon  himself  a  civil 
liability,  with  the  knowledge  that,  unless  he  does  so,  his  son  will  be  exposed  to 
a  criminal  prosecution,  with  a  moral  certainty  of  a  conviction,  even  though 
that  is  not  put  forward  by  any  party  as  the  motive  for  the  agreement,  is  not  a 
free  and  voluntary  agent,  and  the  agreement  he  makes  under  such  circum- 
stances is  not  enforceable  in  equity. 

Opinion  by  Lord  Westbury  that  the  agreement  was  also  void  by  reason  of 
its  object  being  to  stifle  a  criminal  prosecution. 

This  was  an  appeal  against  a  decision  of  Vice-Chancellor 
Stuart,  by  which  certain  agreements  given  by  the  respondent  to 
the  appellants  were  declared  void,  and  were  ordered  to  be  delivered 
up. 

The  appellants  were  bankers  at  Wednesbnry,  in  Staffordshire. 
The  respondent  carried  on  the  business  of  a  coalmaster  near  that 
place,  and  he  also  occupied  a  large  farm  at  Knowle,  in  Warwick- 
shire. One  of  his  sons,  William  Bayley,  had  been  for  some  years 
in  business  as  a  dealer  in  coal  and  coke  at  West  Bromwich,  and  at 
Birmingham.  The  respondent  had  for  years  kept  an  account  at  the 
bank  of  the  appellants,  and  often  had  a  considerable  balance  to  his 
credit  In  April,  1862,  William  Bayley  opened  an  account  at  the 
appellants'  bank.  William  Bayley  had  often  been  a  purchaser  of 
coal  from  his  father,  and,  in  that  way,  many  transactions  on 
promissory  notes  had  occurred  between  them.  Notes,  too, 
[*201]  had  *been  passed  by  William  Bayley  into  the  appellants' 
house,  and  had  of  late  often  borne  the  indorsement  of  the 
respondent  On  one  or  two  occasions  these  notes  had  been  dis- 
honoured, and  the  appellants  had  given  formal  notice  to  the  respon- 
dent of  the  fact  On  the  6th  of  January,  1863,  an  event  of  that 
kind  occurred,  with  respect  to  a  note  for  £247.  The  respondent, 
who  seemed  to  have  believed  it  to  relate  to  a  note  he  had  indorsed, 
mentioned  the  matter  to  his  son,  who  promised  to  provide  for  it 
On  the  day  following  the  notice,  it  was  provided  for  by  William 
Bayley  depositing  with  the  appellants  another  note  of  the  same 
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amount,  without  the  respondent  being  farther  troubled  about  the 
matter.  William  Bayley,  however,  had,  without  his  father's 
knowledge,  sent  to  the  bank  many  notes  apparently  indorsed  by 
his  father,  but  of  which  the  indorsements  were  foi^ries  by  him- 
self, and  their  amount  at  last  reached  a  considerable  sum.  Sus* 
picion  having  been  excited,  application  was  urgently  made  by  the 
appellants  to  the  respondent  for  a  settlement,  and  this  application 
produced  the  discovery  that  William  Bayley  had,  in  many  instan- 
ces, forged  the  indorsements  of  his  father,  whose  liabilities,  so 
created,  had  become  very  lai^.  On  the  18th  of  April,  1862,  in 
consequence  of  communications  made  to  him,  the  respondent 
called,  in  company  with  his  son,  Thomas  Abishai  Bayley,  at  the 
appellant's  bank,  and  had  an  interview  with  Mr.  Deakin,  their 
manager,  when  the  manager  stated  that  William  Bayley 's  liabilities 
were  serious,  but  if  he  would  act  properly,  and  his  friends  would 
back  him,  all  would  be  right  At  this  interview  the  respondent 
distinctly  denied  that  he  had  ever  given  his  son  authority  to  make 
these  indorsements,  and,  on  being  informed  that  the  amount  was 
£6000  or  £7000,  said  that  he  was  an  old  man,  and  could  not  be 
expected  to  beggar  himself,  but  was  willing  to  do  anything  to 
assist  in  reason,  and  Deakin  said  that  Messrs.  Williams  did  not 
wish  to  exercise  any  pressure  upon  him. 

On  Monday,  the  20th  of  April,  there  was  a  meeting  of  all  the 
parties  at  the  bank  of  the  appellants,  when  some  statements  were 
made  as  to  William  Bayley  *s  means  of  meeting  the  notes  which 
were  out  At  that  meeting  the  respondent,  addressing  his  son, 
said,  **  Now,  William,  don't  deceive  the  gentlemen,  you  say  you 
can  pay  them  £1000  a-year?"  To  which  William  Bayley 
♦answered,  "Yes,  father,  I  can-"  Philip  Williams  (one  [*202] 
of  the  appellants)  thereupon  said,  "  We  shall  have  nothing 
to  do  with  any  £1000  a-year.  If  the  bills  are  yours'  (addressing 
the  respondent)  "  we  are  all  right ;  if  they  are  not,  we  have  only 
one  course  to  pursue;  we  cannot  be  parties  to  compounding  a 
felony.*  There  was  afterwards  a  conversation,  in  the  course  of 
which  the  solicitor  for  the  bankers  said  it  was  "  a  serious  matter;" 
and  the  respondent's  solicitor  added,  "  a  case  of  transportation  for 
life, "  Then  there  was  a  discussion  about  the  means  of  meeting 
the  difi&culties  in  which  William  Bayley  was  placed,  by  a  partner- 
ship between  him  and  his  brother  Thomas  Abishai  Bayley;  and 
then  again,  by  some  charge  upon  his  wife's  property;  but  through- 
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out  all  the  conversations  which  took  place,  the  respondent  never 
admitted  any  one  of  the  indorsements  to  be  his,  or  to  have  been 
authorized  by  him.  Finally,  after  discussions  of  this  kind,  the 
solicitor  for  the  appellants  expressed  his  belief  that  William 
Bayley's  wife  had  no  such  interest  in  property  as  could  be  made  a 
valid  security,  and  said  that  they  had  been  brought  to  the  point 
from  which  they  started,  and  could  only  look  to  the  respondent 
The  respondent's  solicitor,  Mr.  Duignan,  refused  to  be  a  party  to 
the  respondent  making  himself  liable  for  the  whole  amount,  and 
prepared  to  leave  the  room  where  the  interview  took  place,  when 
the  respondent  (as  it  was  alleged)  said,  "  What  be  I  to  do  ?  How 
can  I  help  myself  ?  You  see  these  men  will  have  their  money.  * 
Mr.  Duignan  did  leave  the  place,  and,  after  he  had  gone,  the  fol- 
lowing agreement  was  drawn  up  by  the  solicitor  for  the  appellants : 

**  Wednesbury  Bank,  20th  April,  1863.  —To  Messrs.  Philip  and 
Henry  Williams,  bankers,  Wednesbury.  In  consideration  of  your 
consenting  to  give  up  to  me  the  several  under-mentioned  bills  and 
promissory  notes,  I  hereby  charge  all  that  my  colliery,  situate  at 
Tipton,  in  the  county  of  Stafford,  and  known  as  the  Tipton  Meadow 
Colliery,  with  the  engines,  fixtures,  and  apparatus  thereto  belong- 
ing, and  all  other  the  hereditament  and  premises  described  in  the  title 
deeds  hereinafter  mentioned,  with  the  payment  to  you  of  £7203 
14s.  6rf.  being  the  amoimt  advanced  by  you  on  the  said  bills  and 
notes.  And  I  hereby  agree  to  pay  to  you  the  said  sum  of  £7203 
14s.  6rf.,  and  I  agree  to  deposit  with  you  the  several  title 
[*  203]  deeds  and  writings  relating  to  the  said  Tipton  *  Meadow 
Colliery  by  way  of  equitable  mortgage,  for  securing  pay- 
ment to  you  of  the  said  sum  of  £7203  14s.  6d,  * 

To  this  agreement  a  list  of  notes,  making  up  this  amount,  was 
appended.  These  notes  were  delivered  up  to  the  respondent 
On  the  following  day  the  respondent  deposited  with  the  appellant's 
solicitor  a  bimdle  of  deeds.  It  turned  out  that  all  the  proper  deeds 
had  not  been  brought  The  others  were  afterwards  brought,  and  a 
more  formal  agreement,  but  exactly  to  the  same  effect,  was  pre- 
panid  by  the  solicitors  for  the  appellants,  and  was  signed  by  the 
resi>ondent  on  the  22nd  of  April,  1863. 

On  the  25th  of  April,  1863,  the  respondent  drew  a  cheque  on 
the  appellant's  bank  for  £5000,  in  order  to  transfer  that  sum  to 
the  bank  of  Messrs.  Duignan  &  Co.,  at  Walsall.  This  cheque 
Vfm  returned  by  post     On  the  same  day  the  respondent's  solicitor 
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wrote  a  letter  complaining  of  the  agreement  which  had  been 
entered  into  against  his  advice,  declaring  it  to  have  been  obtained 
under  influences  improperly  exercised,  and  announcing  that  he  had 
been  instructed  to  apply  for  the  restoration  of  Mr.  Bayley 's  deeds, 
and  offering  to  return  "  the  documents  "  [the  notes]  which  Mr. 
Bayley  had  received  from  the  appellants.     This  was  refused. 

On  the  27th  of  April,  1863,  William  Bayley  was  adjudicated  a 
bankrupt,  on  the  petition  of  the  respondent ;  he  had  absconded  two 
days  before  that  time. 

On  the  1st  of  May,  1863,  the  respondent  commenced  an  action  in 
the  Court  of  Exchequer  against  the  appellants,  to  recover  a  sum  of 
£6704  13jt.  9d.,  being  the  balance  standing  in  his  name  in  the 
books  of  the  appellants'  bank,  and  also  for  dishonouring  his  cheque 
for  £5000. 

On  the  19th  of  May,  1863,  the  appellants  brought  an  action  in 
the  Court  of  Queen's  Bench  to  recover  the  amount  claimed  by  them 
on  the  agreement  of  the  20th  of  April. 

The  respondent  filed  his  bill,  which  was  amended  and  re- 
amended,  in  the  Court  of  Chancery,  setting  forth  the  above  trans- 
actions, and  praying  that  the  agreements,  dated  on  the  20th  and 
22nd  of  April,  might  be  declared  invalid,  and  be  ordered  to  be 
delivered  up  to  be  cancelled.  Answers  were  put  in  and  evidence 
taken,  and  the  cause  came  on  for  hearing  before  Vice-Chancellor 
Stuart,  who,  on  the  7th  March,  1865,  made  a  decree  to 
that  effect,  *  and  directed  the  respondent  to  deliver  up  to  [*  204] 
the  appellant  the  notes  in  respect  of  which  the  agreements 
had  been  made  (4  Giff.  638). '     This  appeal  was  then  brought 

Sir  H.  Cairns,  Q.  C,  and  Mr.  E.  K  Karslake  (Mr.  Kingdon 
was  with  them)  for  the  appellants :  — 

The  mistake  of  the  Vice  Chancellor  was  this,  he  assumed  that 
all  the  negotiations  were  on  the  footing  of  the  indorsements  being 
forgeries.  That  was  not  so.  The  appellants  did  not  know  that 
they  were  forgeries,  and  had  reason  to  believe  that  the  acts  of 
William  Bayley  had  been  done  with  the  knowledge  and  assent  of 
the  respondent,  although  it  was  possible  that  in  the  amounts  he 
might  have  exceeded  his  authority.  The  father's  silence  after 
notice  encouraged  this  belief.  The  dealings  between  the  parties 
were  therefore  always  on  the  footing  of  the  settlement  of  a  simple 
civil  liability.  Asserting  that,  as  between  themselves  and  the 
1  See  a  note  hj  the  learned  reporter,  p.  663. 
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respondent,  the  respondent  was  liable,  the  appellants  also  believed 
that  William  was  liable  to  the  respondent,  and  were  quite  willing 
to  join  in  any  arrangement  by  which  that  liability  might  be  satis- 
fied. This  was  the  first  object  of  the  negotiations.  It  was  found 
that  William  had  not  the  means  of  giving  the  proper  security,  and 
then  it  was  arranged  that  the  appellants  should  give  up  the  notes 
to  the  respondent,  he  giving  them  security  for  their  amount,  so 
that  he  would  then  be  put  in  the  best  position  to  assert  his  claims 
against  his  son.  The  only  pressure  exerted  on  the  respondent  was 
the  pressure  of  a  civil  liability,  which  by  his  own  conduct  he 
had  incurred.  [Lord  Chelmsford  :  In  their  answer  the  appellants 
never  suggest  that  the  respondent  was  civilly  liable.  ]  One  test  of 
the  true  nature  of  the  transaction  is  this :  suppose  it  was  legal  to 
compromise  a  felony,  and  to  allege  such  compromise  as  a  ground  of 
liability,  there  was  nothing  done  here  which  could  support  such  an 
allegation.  In  fact  there  was  no  such  compromise.  In  a  case  of 
this  kind,  which  occurred  before  Lord  Ellenborough,  Wallace  v. 
EardacTe^  1  Camp.  45;  10  R  R  629,  his  Lordship  said,  that  if 
any  act  could  be  shown  which  was  done  to  stifle  a  prosecution,  the 

action  could  not  be  maintained,  but  otherwise,  the  mere 
[*205]    substitution   *of   good   notes   for   those  which  had   been 

forged  would  not  invalidate  the  plaintiff's  right  to  recover 
upon  them.  There  was  no  attempt  here  to  stifle  a  prosecution ;  all 
that  was  done  was  to  enforce  an  existing  civil  liability.  In  White. 
V.  Spettigue,  13  M.  &  W.  603 ;  14  L.  J.  Ex.  99,  trover  was  held 
to  be  maintainable  to  recover  the  value  of  goods  which  had  been 
stolen  from  the  plaintiff,  though  he  had  not  then  taken  any  steps 
to  prosecute  the  thief.  In  that  case  there  was  no  antecedent  debt, 
as  there  was  here,  and  that  circumstance  made  the  decision  in 
Chowne  v.  BayliSy  31  Beav.  351 ;  31  L.  J.  Ch.  757,  that  the  civil 
remedies  are  suspended  until  after  the  conviction  of  the  felon,  in- 
applicable, for  there  the  only  debt  was  that  which  was  constituted 
by  the  felony  of  the  clerk.  In  The  Dudley  and  West  Bromwich 
Banking  Company  v.  Spittle,  1  J.  &  H.  14,  where  the  debt  like- 
wise arose  out  of  the  felonious  act  of  the  debtor,  the  general 
right  to  sue  in  respect  of  it  was  not  denied,  though  it  was  held 
that  the  civil  remedy  was  suspended  till  the  prosecution  was  insti- 
tuted. Stone  V.  Marsh,  6  B.  &  C.  551 ;  5  L.  J.  K.  B.  201,  which 
afterwards  came  up  to  this  House,  nom.  Marsh  v.  Keating,  2  CI.  & 
F.  250,  established  the  doctrine  that  civil  remedies  might  exist  in 
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cases  where  felonious  acts  had  been  committed.  The  authorities 
on  the  criminal  law,  Hale,  Book  2,  c.  x.,  Hawkins,  Book  1, 
a  viL,  and  Eussell,  VoL  ii.  741-42,  Greaves'  ed.,  all  showed 
that  there  must  be  a  knowledge  that  a  felony  had  been  committed 
before  there  could  be  any  misprision  of  felony,  for  that  phrase 
meant  the  knowledge  that  there  had  been  a  felony,  and  the  wilful 
attempt  to  conceal  it  Here  the  appellants  had  reason  to  believe 
that  whether  the  name  of  the  respondent  was  written  by  himself  or 
not,  it  was  written  upon  sufficient  authority  from  him  in  the  course 
of  the  dealings  in  which  both  father  and  son  were  engaged.  The 
Courts  would  not  presume  that  an  agreement  of  this  kind  was 
corrupt,  but  would  require  distinct  evidence  that  it  was  so.  Ward 
V.  Zloydy  6  Man.  &  G.  785 ;  13  L  J.  C.  P.  5.  Beg.  v.  ffardeij,  14 
Q.  B.  529;  19  L.  J.  Q.  B.  196,  proceeded  on  the  principle  that 
though  indictments,  even  for  misdemeanours,  could  not  be  the 
subject  of  a  reference,  still  where  a  verdict  of  acquittal  was  taken 
on  them,  because  no  evidence  to  sustain  them  was  pro- 
duced, there  was  *  nothing  illegal  in  referring  at  the  same  [*  206] 
moment  all  matters  in  difference  between  the  parties, 
though  such  matters  were  those  which  had  constituted  the  ground- 
work of  the  indictment  In  De  Tastet  v.  Carrol,  2  Eose,  462 ;  1 
Stark.  88 ;  18  E.  R  748,  ^  it  was  held  that  a  transfer  of  property  to 
a  creditor,  made  on  the  eve  of  bankruptcy,  under  fear  of  criminal 
proceedings,  is  valid. 

The  Attorney-General  (Sir  R  Palmer),  and  Mr.  F.  W.  E.  S. 
Everitt,  for  the  respondent :  — 

It  is  impossible  to  doubt  that  when  a  father  knows  that  his  son 
has  committed  forgery  the  holder  of  the  forged  instrument  possesses 
a  power,  and  exercises  an  influence  over  him,  which  the  law 
considers  undue  pressure,  and  therefore  will  not  allow  securities 
obtained  from  him  under  such  pressure  to  be  enforced  against  him. 
In  Sx  parte  Critchley,  3  Dowl.  &  L.  527,  a  charge  of  embezzling 
was  pending:  the  magistrate  doubted  whether  there  was  not  a 
partnership  between  the  prosecutor  and  the  accused.  A  warrant 
of  attorney  was  given  to  secure  payment  of  the  money  charged  to 
have  been  embezzled,  and  the  charge  was  withdrawn.  It  was  held 
that  the  warrant  of  attorney  was  invalid,  because  at  the  time  of 
giving  it  a  charge  of  a  criminal  nature  was  pending  which  it  was 
calculated  to  bring  to  an  end.     A  similar  principle  was  acted  on 

1  See  Mont.  Bky.  Rep.  138  and  153,  where  the  whole  history  of  the  case  is  given. 
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in  Osbaldiston  v.  Simpson,  13  Sim.  513,  where  the  alleged  offence 
was  cheating  at  cards,  and  the  punishment  would  only  have  been 
a  liability  to  penalties  under  the  9  Anne,  c.  14  Even  in  matters 
not  absolutely  criminal,  but  which  are  prohibited,  the  law  will  not 
allow  itself  to  be  thus  defeated  by  private  agreements.  In  Osborne 
V.  Williams,  18  Ves.  379;  11  E.  R  218,  a  father  commanded  a 
post-oflBce  packet;  with  the  approbation  of  the  Postmaster-General 
he  sold  it  to  his  son,  but,  by  a  private  agreement  between  the 
father  and  the  son,  the  latter  was  only  to  hire  the  vessel  at  a 
settled  rent,  being  allowed  £200  per  annum  for  the  command. 
This  was  held  to  be  a  fraud  on  the  Ship  Segistry  Acts,  and  an 
account  was  decreed.  That  shows  that  the  argument  of  in  pari 
delicto  would  not  prevent  the  application  of  the  general 
[* 207]  rules  of  law  in  such  a  case.  Where  a  transaction  is  ♦con- 
trary to  public  policy  it  will  not  be  binding.  Neville  v. 
Wilkinson,  1  Bro.  C.  C.  543.  Wallace  v.  Eardacre  is  not  in 
point  All  that  was  done  there  was  merely  to  substitute  good 
notes  for  bad  ones.  Of  course,  there  could  be  no  difficulty  in 
suing  on  the  good  notea  And  Ward  v.  Lloyd  is  not  applicable  to 
this  case,  for  there  the  debtor  was  merely  making  a  provision  for 
his  own  lawful  debt;  he  himself  denied  that  he  had  ever  been  in 
fear  of  a  prosecution ;  and  the  Court  did  not  think  there  was  suffi- 
cient evidence  of  the  fact  of  a  corrupt  agreement  Here  there  was 
no  debt  by  the  respondent :  his  name  had  been  forged,  and  forgery 
cannot  create  a  debt  In  Roche  v.  O'Brien,  1  Ball  &  Bea.  330,  a 
reversionary  grant  obtained  by  fraud  was  set  aside,  though  it  had 
been  thirty-four  years  in  existence,  and  had  been  confirmed  by 
subsequent  acts ;  and  a  deed  confirming  a  grant  impeached  by  suit, 
and  compromising  rights,  the  subject  of  the  suit,  though  obtained 
from  a  person  apprised  of  his  rights,  was  set  aside,  he  being  com- 
pelled to  accede  to  the  terms  from  distress  and  poverty,  occa- 
sioned by  the  party  procuring  the  confirmation.  There  Martin  v. 
Littlehales,  1  P.  Wms.  75,  n. ,  was  referred  to,  where  bonds  had  been 
executed,  against  which  relief  was  given,  because  the  party  execut- 
ing them  was  under  difficulties,  and  was  not  then  sui  juris.  If 
that  was  so  in  a  matter  where  merely  civil  rights  were  concerned, 
how  much  more  strongly  would  that  principle  apply  where  the 
party  executing  an  agreement  like  this  was  under  the  influence  of 
a  fear  .of  a  criminal  prosecution,  a  prosecution  for  forgery,  against 
his  own  son !    The  pressure  that  could  be  exerted  on  a  father  under 
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such  circumstances  is  enormous.  It  is  against  public  policy  to 
allow  such  an  agreement,  so  obtained,  to  be  valid  In  all  the 
cases  the  consideration  of  public  policy  was  a  great  ingredi- 
ent in  the  decision.  On  public  policy  the  decision  in  Egerton  v. 
Brovmlow,  4  H.  K  C.  1 ;  23  L.  J.  CL  348,  wholly  proceeded.  All 
these  cases  were  considered  in  the  Dudley  and  West  Bromwich 
Banking  Covipany  v.  Spittle^  where,  it  is  true  that  the  civil 
remedy  was  said  to  be  only  suspended,  but  where  all  that  was  done 
to  enforce  a  civil  remedy  was  done  after  the  party  had 
first  discharged  his  duty  to  the  state  by  instituting  *  crim-  [  *  208] 
inal  proceedings.  Chovme  v.  Baylis  likewise  treated  the 
civil  remedy  as  only  suspended,  but  there  the  offender  was  prose- 
cuted and  convicted  before  the  debt  was  attempted  to  be  enforced. 
Here  there  can  be  no  doubt  that  the  scheme  was  to  suppress  or 
stifle  a  prosecution,  and  that  all  the  parties  proceeded  with  a  view 
to  accomplish  that  object  Agreements  made  with  such  an  object 
are  void. 

Sir  H.  Cairns  replied. 

The  Lord  Chancellor  (Lord  Cranworth)  :  — 

My  Lords,  although  the  facts  of  this  case  are  somewhat  com- 
plicated, and  extend  over  a  considerable  length  of  time,  I  do  not 
think  it  is  necessary,  in  giving  the  advice  I  am  about  to  tender  to 
your  Lordships,  that  I  should  go  into  any  detail  of  the  facts, 
because,  having  occupied  the  consideration  of  the  House  for  two  or 
three  days,  they  are,  I  am  quite  sure,  present  to  the  minds  of  all 
persons  concerned.  It  will  be  suflBcient,  I  think,  to  start  from  this 
point,  that  on  Friday  the  17th  of  April,  1863,  the  father  being  at 
a  railway  station,  and  circumstances  having  arisen  which  caused 
these  bankers  to  have  doubts  about  the  signatures  to  certain  bills 
or  promissory  notes,  and  the  bankers  wishing  to  satisfy  themselves 
whether  a  signature  was,  as  it  purported  to  be,  that  of  the  father, 
James  Bay  ley,  they  presented  to  him  a  note  for  £500  made  by  the 
son,  and  purporting  to  contain  the  father's  signature,  and  asked 
him  whether  that  was  his  signature.  The  father  denied  it  The 
bank  manager,  who  was  present,  was  much  surprised  to  find  that 
the  signature  was  not  correct,  and  it  was  arranged  that  the  matter 
should  be  looked  into,  that  it  should  stand  over  then,  and  that 
there  should  be  another  meeting  with  the  parties  on  the  following 
day.  It  appears  that,  in  the  course  of  the  evening  of  that  day,  the 
son,  William  Bayley,  was  communicated  with.     He  was  informed 
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of  what  had  taken  place ;  and,  I  suppose,  the  conclusion  was  come 
to  in  the  family  that  the  son  had  been  in  the  habit  of  using  his 
father's  name  without  his  sanction,  I  say  "  using  his  father's 
name  without  his  sanction, "  for  I  have  no  doubt  at  all  in  coming 
to  the  conclusion  (there  is  not  a  tittle  of  evidence  to  the  con- 
trary) that  all  these  signatures  were  forgeries.  That  they 
[*  209]  *  were  not  the  signatures  of  the  father  is  clear,  and  I  do 
not  think  there  is  the  smallest  reason  to  suppose  that  he 
ever  gave  his  son  any  express  or  implied  authority  to  sign  the  bills 
in  his  name. 

This  matter  appears  to  have  come  to  the  knowledge  of  the  family 
on  the  evening  of  the  same  day.  One  member  of  the  family, 
Thomas  Abishai  Bayley  (another  son  of  the  respondent  and  brother 
of  William),  who  is  not  at  all  involved  in  these  transactions,  went 
with  his  father  to  the  bank,  and  then  considerable  negotiation  took 
place.  It  is  obvious  that  at  that  time  the  bankers  must  have  seen 
that  they  were  in  great  jeopardy  as  to  the  notes,  and  that  they 
would  probably  lose  their  money  unless  the  father  came  in  and 
assisted  the  son.  I  cannot,  however,  but  come  to  the  conclusion, 
from  the  evidence,  that  they  strongly  suspected,  indeed  they  must 
be  said  to  have  known,  that  these  signatures  were  forgeries.  If 
the  signatures  were  forgeries,  then  the  bankers  were  in  this  posi- 
tion, that  they  had  the  means  of  prosecuting  the  son.  That  was 
clear. 

Now  the  question  is,  what  was  the  sort  of  influence  which  they 
exercised  on  the  mind  of  the  father  to  induce  him  to  take  on  him- 
self the  responsibility  of  paying  these  notes  ?  Was  it  merely,  we 
do  not  know  these  to  be  forgeries,  we  do  not  believe  them  to  be  so, 
but  your  son  is  responsible  for  them,  and  if  you  do  not  help  him 
we  must  sue  him  for  the  amount  ?  Or  was  it,  if  you  do  not  pay 
these  notes  we  shall  be  in  a  position  to  prosecute  him  for  forgery, 
and  we  will  prosecute  him  for  forgery  ?  What  is  the  fair  inference 
from  what  took  place  ? 

I  do  not  know  what  may  be  the  opinion  of  the  rest  of  your  Lord- 
ships, but  I  very  much  agree  with  the  argument  of  Sir  Hugh 
Cairns,  that  it  is  not  pressure  in  the  sense  in  which  a  Court  of 
equity  sets  aside  transactions  on  account  of  pressure,  if  the  pressure 
is  merely  this :  **  If  you  do  not  do  such  and  such  an  act  I  shall 
reserve  all  my  legal  rights,  whether  against  yourself,  or  against 
your  son. "     If  it  had  only  been,  "  If  you  do  not  take  on  yourself 
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the  debt  of  your  son,  we  must  sue  you  for  it, "  I  cannot  think  that 
that  amounts  to  pressure,  when  parties  are  at  arms'  length,  and 
particularly  when,  as  in  this  case,  the  party  supposed  to  be  influ- 
enced by  pressure  had  the  assistance  of  his  solicitor,  not,  indeed, 
on  the  first  occjision,  but  afterwards,  before  anything  was  done. 

But  if  what  really  takes  place  is  this :  If  you  do  not 
♦assist  your  son,  by  taking  on  yourself  the  payment  of  [*210] 
these  bills  and  notes  on  which  there  are  signatures  which 
are  said,  at  least,  to  be  forgeries,  you  must  not  be  surprised  at  any 
course  we  shall  take,  meaning  to  insinuate,  if  not  to  say,  we  shall 
hold  in  our  hands  the  means  of  criminally  prosecuting  him  for 
forgery.  I  say,  if  it  amoimts  to  that,  that  it  is  a  very  different 
thing.  When  the  parties  met  on  Saturday,  there  was  a  very  signi- 
ficant expression  made  use  of  by  Mr.  Deakin,  the  manager,  in  the 
presence  of  one  of  the  bankers,  Henry  Williams,  "  We  do  not  wish 
to  exercise  pressure  on  you  if  it  can  be  satisfactorily  arranged.* 
Does  the  "  pressure"  mean  a  pressure  arising  from  our  exercising 
the  power,  or  keeping  in  our  hands  the  means  of  exercising  the 
power,  of  instituting  a  criminal  prosecution  ?  Or  does  it  mean  the 
"  pressure*  of  getting  you  to  make  yourself  responsible  for  your 
son's  debt?  It  must  have  meant  the  former,  because  the  context 
shows  that  the  other  was  alternatively  provided  for.  When  it  was 
said,  we  do  not  wish  to  exercise  pressure  if  it  can  be  satisfactorily 
arranged,  that  could  not  mean,  if  you  take  on  yourself  the  debt, 
without  pressure  we  don't  mean  to  press  you.  That  would  be  non- 
sensical. But,  on  the  other  interpretation  of  the  words,  the  sense 
is  very  plain.  "  If  you  can  satisfactorily  arrange  this,  and  if  you 
choose*  (according  to  another  expression  that  was  used)  "  to  treat 
it  as  a  matter  of  business,  *  that  is,  to  take  upon  yourself  the  debt, 
we  will  not  exercise  **  pressure.  *  Of  course  not  The  "  pressure" 
there  referred  to  must  be  something  different  from  merely  obtain- 
ing the  security  of  the  father.  It  amounts  to  this :  "  Take  your 
choice,  —  give  us  security  for  your  son's  debt  If  you  take  that  on 
yourself,  then  it  will  all  go  smoothly ;  if  you  do  not,  we  shall  be 
bound  to  exercise  pressure;*  which  could  only  mean,  to  exercise 
those  rights  which  remain  to  us,  by  reason  of  our  holding  signa- 
tures forged  by  your  son. 

That  is  what  took  place  on  the  18th.  It  was  then  arranged  that 
there  should  be  another  meeting  on  the  20th.  It  was  urged  in  the 
argument,  that  the  bankers  could  not  have  contemplated  a  prosecu- 
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tion,  because  they  allowed  two  days  to  elapse^  during  which  the 
son  might  have  escaped.  But  all  parties  supposed  that  the  father 
could  prevent  the  prosecution  by  giving  what  the  bank  required. 

On  Monday,  the  20th,  the  parties  met;  the  father,  the 
[*211]   *son,  and  other  members  of  the  family,  with  the  father's 

solicitor,  all  met  at  the  bank  office.  On  that  occasion, 
farther  conversation  takes  place.  There  had  been  some  negotia- 
tions going  on,  to  see  how  the  debts  of  the  son  could  be  met  or 
satisfied,  what  assets  he  had,  and  so  forth.  The  father  said  some* 
thing  about  the  son  paying  the  bankers  by  instalments  of  £1000 
a-year.  To  which  one  of  the  bankers  answered,  "  We  shall  have 
nothing  to  do  with  any  £1000  a-year.  If  the  bills  are  yours' 
(addressing  the  plaintiff)  "  we  are  all  right  If  they  are  not,  we 
have  only  one  course  to  pursue ;  we  cannot  be  parties  to  compound- 
ing a  felony. "  Now,  according  to  my  interpretation  of  the  law, 
it  does  not  amount  to  compounding  a  felony.  But  one  sees  clearly 
what  the  parties  meant  It  was  this:  If  you  choose  to  take  on 
yourself  the  responsibility  of  these  bills,  all  will  be  right ;  but  if 
not,  we  cannot  be  parties  to  what  they  call  *  compounding  a 
felony ;  *  but  what  Lord  Ellekborough  more  correctly  called 
"  stifling  a  prosecution. "  I  think  that  is  the  only  interpretation 
that  can  possibly  be  put  on  what  passed.  Then,  in  the  course  of 
this  same  conversation,  the  solicitor  of  the  bankers  said,  "  Yes,  it 
is  a  serious  matter, "  and  Mr.  Duignan  remarked,  "  it  is  a  case  of 
transportation  for  life. "  Now  that  was  said  in  the  hearing  of  the 
bankers.  They  must  have  heard  it  They  must  have  known, 
while  all  these  negotiations  were  going  on,  that  all  the  parties  to 
them  understood  that  this  was  a  case,  not  of  life  or  death,  but  of 
transportation  for  life.  The  father,  then,  was  acting  in  this  matter 
under  the  notion  that  if  he  did  not  interfere  to  save  his  son,  the 
latter  would  be  liable  to  be  prosecuted,  and,  probably,  would  be 
prosecuted  for  forgery,  and  so  be  transported  for  life. 

Then  that  being,  as  I  think,  the  clear  inference  from  all  the 
evidence,  the  question  arises :  What  is  the  law  applicable  to  such 
a  case  ?  These  bankers  hold  a  numler  of  acceptances  which  one 
can  hardly  suppose  they  did  not  believe  to  be  forged  acceptances. 
I  say  that  because  they  never  suggest  any  doubt  on  the  subject 
Although  the  bill  of  the  plaiutifif  was  amended  and  re-amended, 
and  in  the  last  re-amended  bill  there  is  a  special  charge  that  the 
bankers  never  suggested  that  the  notes,  which  certainly  were  not 
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in  the  plaintiffs  handwriting,  were  signed  with  the  privity  of  the 
plaintiff,  the  bankers,  in  answering  that  bill,  never  deny 
that;  but,  *on  the  other  hand,  one  of  the  witnesses,  [*212] 
Thomas  Bayley  I  think,  says  that  during  the  whole  meet- 
ing no  such  suggestion  was  ever  made.  I  asked  Sir  Hugh  Cairns, 
in  the  course  of  his  argument  this  morning,  if  he  could  point  out 
any  suggestion  of  that  kind  as  having  been  made ;  but  the  only  ap- 
proach to  such  a  suggestion  that  he  could  refer  to  was  a  question 
addressed  to  the  father,  as  to  one  of  the  notes,  to  this  effect: 
"  Why  did  you  not  answer  the  letter  informing  you  that  it  was 
dishonoured  ? "  It  is  very  true  that  lawyers  might  fully  under- 
stand what  that  might  mean,  but  I  cannot  think  that  that  could 
possibly  be  understood  by  the  parties  as  amounting  to  this,  that  we 
do  not  admit  that  these  indorsements,  though  not  in  your  hand- 
writing, were  not  signed  by  your  authority.  I  think  that  is  an 
inference  which,  under  all  the  circumstances  of  this  case,  never 
could  be  dreamt  of  as  deducible  from  what  so  passed.  That  being 
so,  I  think  the  case  in  point  of  fact  is  this  :  Here  are  several  forged 
notes.  The  bankers,  in  the  presence  of  the  father  and  of  the  per- 
son who  forged  them,  both  being  persons  of  apparent  respectability 
in  the  country,  carrying  on  business  as  tradesmen,  and  the  father 
having  the  presence  and  the  assistance  of  his  solicitor,  the  bankers 
say  to  him  what  amounts  to  this :  "  Give  us  security  to  the  amount 
of  these  notes,  and  they  shall  all  be  delivered  up  to  you ;  or  do  not 
give  us  security,  and  then  we  tell  you  we  do  not  mean  to  com- 
pound a  felony ;  in  other  words,  we  mean  to  prosecute."  That  is 
the  fair  inference  from  what  passed.  Now  is  that  a  transaction 
which  a  Court  of  equity  will  tolerate,  or  is  it  not  ?  I  agree  very 
much  with  a  good  deal  of  the  argument  of  Sir  Hugh  Cairns  as  to 
this  doctrine  of  pressure.  Many  grounds  on  which  a  Court  of 
equity  has  acted  in  such  cases  do  not  apply  in  this  case.  The 
parties  were  not  standing  in  any  fiduciary  relation  to  one 
another ;  and  if  this  had  been  a  legal  transaction  I  do  not 
know  that  we  should  have  thought  that  there  was  any  pres- 
sure that  would  have  warranted  the  decree  made  by  the  Vice 
Chancellor.  But  here  was  a  pressure  of  this  nature.  We  have 
the  means  of  prosecuting,  and  so  transporting  your  son.  Do  you 
choose  to  come  to  his  help  and  take  on  yourself  the  amount  of  his 
debts,  —  the  amount  of  these  forgeries  ?  If  you  do,  we  will  not 
prosecute ;  if  you  do  not,  we  will    That  is  the  plain  interpreta- 
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tion  of  what  passed.     Is  that,  or  is  it  not,  legal  ?    In  my 
[*  213]  opinion,  *  my  Lords,  I  am  bound  to  go  the  length  of  saying 

that  I  do  not  think  it  is  legal.  I  do  not  think  that  a 
transaction  of  that  sort  would  have  been  legal  even  if,  instead  of 
being  forced  on  the  father,  it  had  been  proposed  by  him  and 
adopted  by  the  bankers ;  and  I  come  to  that  conclusion  upon  this 
short  ground,  that  in  Wallace  v.  Hardacre,  1  Camp.  45 ;  10  R  R  629, 
although  the  decision  there,  founded  upon  the  facts  of  that  par- 
ticular case,  was  against  the  view  I  am  taking,  yet  there  Lord 
Ellenborough  positively  states  that  which  has  always  been  under- 
stood to  be  the  correct  view  of  the  law  upon  this  subject,  namely, 
that  although  in  that  case  there  was  no  reason  for  treating  the 
agreement  as  invalid,  yet  it  would  have  been  otherwise  if  the  agree- 
ment had  been  substantially  an  agreement  to  stifle  a  criminal 
prosecution.  And  although  that  was  merely  a  dictum  in  a  nisi 
prius  case,  yet  on  all  occasions  I  have  found,  on  looking  at  the 
reports,  by  the  late  Lord  Campbell,  of  Lord  Ellenborough* s  de- 
cisions, that  they  really  do,  in  the  fewest  possible  words,  lay  down 
the  law,  very  often  more  distinctly  and  more  accurately  than  it  is 
to  be  found  in  many  lengthened  reports ;  and  what  is  so  laid  down 
has  been  subsequently  recognised  as  giving  a  true  view  of  the  law 
as  applied  to  the  facts  of  the  case.  Now,  is  the  agreement  in  ques- 
tion, or  is  it  not,  one  the  object  of  which  is  to  stifle  a  criminal 
prosecution  ?  If  there  be  any  case  in  which  that  character  can 
be  properly  given  to  an  agreement  I  think  that  this  is  such  a  case, 
and  therefore,  in  my  opinion,  the  decree  is  perfectly  right  Yet  I 
am  bound  to  say,  speaking  only  for  myself,  I  do  not  think  that  on 
the  mere  grounds  upon  which  it  is  put  by  the  Vice  Chancellor  I 
should  have  been  inclined  to  concur  with  him.  At  the  same  time, 
he,  having  the  whole  of  the  facts  before  his  mind,  came  substantially 
to  the  same  conclusion,  although  he  did  not  express  exactly  the 
same  grounds  on  which  I  rest  the  propriety  of  the  decree.  I  have, 
therefore,  no  hesitation  in  moving  your  Ijordships  that  this  appeal 
be  dismissed,  with  costs,  and  that  the  decree  be  affirmed. 
Lord  Chelmsford  :  — 
My  Lords,  I  agree  with  my  noble  and  learned  friend  on  the 

woolsack  that  the  object  of  the  arrangement  between  the 
[*214]   parties  *  was  to  save  William  Bayley  from  a  prosecution 

for  forgery ;  and  I  make  that  the  foundation  of  the  opinion 
which  I  have  formed  with  regard  to  the  agreement  having  been 
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extorted  from  the  father  by  undue  pressure.  It  appears  to  me  to 
be  quite  clear  that  the  negotiations  between  the  parties  proceeded 
upon  the  footing  of  forgery  having  been  committed  by  William 
Bayley,  and  of  his  being  liable  to  a  criminal  prosecution ;  and  that 
the  bankers,  both  personally  and  by  means  of  their  agents, — Mr. 
Thursfield,  their  solicitor,  and  Mr.  Deakin,  their  manager,  —  availed 
themselves  of  the  fears  of  the  father  for  the  safety  of  his  son  to 
press  the  arrangement  upon  him. 

It  is  unnecessary  to  refer  to  various  passages  of  the  evidence  to 
establish  this  point.  It  is  sufficient  to  take  the  expression  of 
Philip  Williams,  so  often  adverted  to  in  the  argument,  and  also  by 
my  noble  and  learned  friend.  In  the  affidavit  of  Mr.  Deakin  it 
is  stated  that  he  said,  "  If  the  bills  are  yours "  (addressing  the 
plaintifif)  "  we  are  all  right.  If  they  are  not,  we  have  only  one 
course  to  pursue,  —  we  cannot  be  parties  to  compounding  a  felony." 
I  think  the  interpretation  which  my  noble  and  learned  friend  has 
put  upon  those  expressions  is  perfectly  correct.  Then,  again,  in 
the  answer  of  the  bankers  there  is  this  paragraph :  They,  Henry 
Williams  and  Philip  Williams,  say  that  they  "  believe  that  the  said 
Mr.  Thursfield  did  once,  in  the  course  of  the  discussion,  say, '  it  is 
a  serious  matter,*  and  that  Mr.  Duignan  immediately  said, 'it  is  a 
case  of  transportation  for  life ; '  but  Mr.  Thursfield  had  not  said  for 
whom  or  in  what  respect  it  was  a  serious  matter ;  and  no  remark 
was  made  upon  the  succeeding  observation  of  the  said  Mr.  Duig- 
nan, namely,  that  *  it  was  a  case  of  transportation  for  life.' "  But  it 
is  quite  clear  that  Mr.  Duignan  understood  the  meaning  of  the 
expression  of  Mr.  Thursfield,  that  "  it  was  a  serious  matter,"  and 
Mr.  Thursfield  accepted  the  interpretation  of  Mr.  Duignan  that 
*'it  was  a  case  of  transportation  for  life." 

Then,  again,  I  must  also  advert  to  the  suspicious  expression 
(which  has  been  referred  to  by  my  noble  and  learned  friend)  of 
Mr.  Deakin,  that  "the  Messrs.  Williams  did  not  wish  to  exercise 
any  pressure  on  the  plaintiff  if  it  could  be  satisfactorily  arranged," 
which  evidently  shows  what  was  passing  at  least  in  Mr.  Deakin's 
mind  upon  this  subject  It  was  never  suggested  through- 
out *  the  whole  negotiation  that  there  was  any  civil  liabil-  [*  215] 
ity  on  the  part  of  the  father.  You  have  the  evidence  on 
that  subject  of  Thomas  Abishai  Bayley,  who  is  said  to  be  a  person 
of  very  excellent  character.  He  says,  "At  none  of  the  interviews 
referred  to,  nor  at  any  other  time,  in  my  presence  or  hearing,  was 
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it  ever  alleged  or  suggested  by  the  defendants,  or  either  of  them,  or 
by  any  one  on  their  behalf,  that  the  plaintiffs  signatures  to  the  said 
promissory  notes  were  either  in  his  handwriting,  or  made  with  his 
knowledge,  permission,  privity,  or  sanction ;  nor  was  it  even  con- 
tended, or  suggested  by  the  defendants,  or  by  any  one  on  their 
behalf,  that  the  plaintiff  was,  or  was  considered  to  be,  in  any  way 
personally  liable  to  the  defendants  upon  them." 

It  was  asked  by  Sir  Hugh  Cairns  this  morning  whether  there 
was  anything  that  could  be  used  against  the  bankers  to  prevent 
their  insisting  on  the  liability  of  the  father.  Probably  not.  But 
the  questions  in  this  case  are:  what  was  the  nature  of  their  de- 
fence ;  whether  they  have  insisted  at  any  time  that  there  was  any 
civil  liability  on  the  part  of  the  father.  Now,  let  us  look  at  the 
way  in  which  they  put  their  case  in  their  answer.  They  say, 
"The  plaintiff  rests  his  case  mainly  on  two  grounds;  first,  that 
the  transactions  which  led  to  the  said  agreements  were  equivalent 
to  compounding  a  felony ;  secondly,  that  he  was  induced  by  force 
to  execute  them.  But  we  say,  first,  that,  if  any  felony  was  com- 
mitted (which  we  do  not  admit,  but  which  is,  as  we  insist,  imma- 
terial as  regards  the  question  in  this  suit),  we  never  compounded 
it,  that  is  to  say,  we  never  forbore,  or  agreed  to  forbear,  an  intended 
prosecution  for  it,  or  even  threatened  or  contemplated  a  prosecu- 
tion; and,  secondly,  we  say  that  no  force  whatever  was  used 
against  the  plaintiff.  He  had  the  advice  of  his  solicitor  through- 
out the  negotiations  which  led  to  his  signing  the  agreements.'* 
Therefore  they  place  their  defence  entirely  upon  those  two  grounds : 
That  there  was  no  compounding  of  felony,  even  if  a  felony  had 
been  committed;  and  that  there  was  no  force  used,  no  undue 
influence  exerted  on  the  plaintiff,  who  acted  throughout  on  the 
advice  of  his  solicitor. 

Then  the  defence  of  the  bankers  being  rested  entirely  on  these 
two  grounds,  as  I  have  already  said,  in  my  opinion,  this  negotiation 

proceeded  upon  an  understanding  between  the  parties  that 
[*216]  *the  agreement  of  James  Bayley,  to  give  security  for  the 

notes,  would  relieve  William  Bayley  from  the  consequences 
of  his  criminal  act ;  and  the  fears  of  the  father  were  stimulated 
and  operated  on  to  an  extent  to  deprive  him  of  free  agency,  and 
to  extort  an  agreement  from  him  for  the  benefit  of  the  bankers. 
It  appears  to  me,  therefore,  that  the  case  comes  within  the  prin- 
ciples on  which  a  Court  of  equity  proceeds  in  setting  aside  an 
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agreement  where  there  is  inequality  between  the  parties,  and  one 
of  them  takes  unfair  advantage  of  the  situation  of  the  other,  and 
uses  undue  influence  to  force  an  agreement  from  him.  Therefore, 
I  agree  in  thinking  that  this  appeal  ought  to  be  dismissed,  and  the 
decree  of  the  Vice  Chancellob  afl&rmed,  with  costs. 

Lord  Westbuby  :  — 

My  Lords,  there  are  two  aspects  of  this  case,  or  rather  two  points 
of  view,  in  which  it  may  be  regarded.  One  of  them  is :  Was  the 
plaintiff  a  free  and  voluntary  agent,  or  did  he  give  the  security  in 
question  under  undue  pressure  exerted  by  the  defendants  ?  That 
regards  the  case  with  respect  to  the  plaintiff  alone.  The  second 
question  regards  the  case  with  reference  to  the  defendants  alone. 
Was  the  transaction,  taken  independently  of  the  question  of  pres- 
sure, an  illegal  one,  as  being  contrary  to  the  settled  rules  and 
principles  of  law? 

Now,  with  regard  to  the  first  point,  namely,  whether  this  was 
the  voluntary  act  of  the  plaintiff,  I  would  put  two  questions ;  First, 
what  was  the  basis  of  the  transaction  or  negotiations,  between  the 
appellants  and  the  respondent,  that  led  to  giving  the  security  in 
question  ?  And,  secondly,  what  was  the  motive,  or  inducement, 
that  was  brought  to  bear  on  the  respondent  in  order  to  induce 
him  to  give  the  security? 

It  was  skilfully  contended  on  the  part  of  the  appellants,  by  the 
learned  counsel,  that  the  basis  of  the  transaction  was  either  the 
actual  or  the  possible  liability  of  the  father  to  the  debt.  But  that 
is  an  argument  wholly  unsupported  by  the  evidence  ;  and,  on  the 
contrary,  it  is  in  every  way  contradicted  by  the  evidence.  There 
is  no  ground  for  concluding,  from  anything  that  has  been  said,  that 
the  bankers  treated  the  father  as  a  person  who  was  civilly  respon- 
sible. There  was  no  attempt  on  the  part  of  the  son,  Wil- 
liam* Bay  ley,  notwithstanding  his  distress,  to  assert  at  [*217] 
any  time  that  he  had  the  authority  of  his  father ;  in  point 
of  fact,  the  father's  aid  is  invoked  throughout  upon  the  basis  that 
the  son  alone  was  liable,  and  that,  in  addition  to  civil  liability,  he 
had  contracted  a  criminal  liability.  Now  that  is  apparent,  not 
only  from  the  passages  which  have  been  read  by  my  two  noble 
and  learned  friends,  but  from  the  whole  conduct  of  the  appellants. 
It  must  be  remembered  throughout,  that  the  appellants  did  not 
speak  out  distinctly,  for  the  reason  that  is  given  by  one  of  them  in 
a  pass^e  that  has  been  referred  to,  namely,  that  they  could  not 
in  any  manner  be  implicated  in  compounding  a  felony. 
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Again,  there  is  a  small  incident  that  brings  home,  at  least  to 
my  mind,  in  a  satisfactory  manner,  the  truth  of  the  conclusion 
that  the  criminal  liability  of  William  Bayley  was  the  basis  of  the 
whole  transaction,  and  that  is  the  circumstance  that  Henry  Wil- 
liams wrote  on  a  slip  of  paper,  and  communicated  to  his  brother 
Philip,  during  the  discussion,  his  own  doubt  whether  the  father 
might  not  be  civilly  liable.  Now  it  is  quite  plain  that  if  the  dis- 
cussion had  proceeded,  either  wholly  or  partially,  upon  the  notion 
that  there  might  have  been  civil  liability  on  the  part  of  the  father, 
the  necessity  for  making  such  a  suggestion  by  Henry  to  his  brother 
Philip  never  could  have  arisen ;  and  it  is  perfectly  clear  also  from 
the  fact  of  the  slip  of  paper  not  being  either  read  out  or  acted 
upon,  but,  on  the  contrary,  being  thrown  into  the  fire  by  Philip, 
that  he  was  willing  that  the  transaction  should  go  on  on  the  basis 
on  which  it  had  been  started,  namely,  that  there  was  a  constat 
of  all  parties  that  the  forgeries  had  been  committed,  and  that 
William  Bayley,  therefore,  stood  in  the  liability  of  a  felon. 

So  much  in  regard  to  the  basis  of  the  transaction.  Now  what 
was  the  motive  or  inducement  which  was  brought  to  bear  oq  the 
respondent  ?  It  is  necessary  to  examine  a  little  what  was  the  his- 
tory of  the  proceedings,  and  the  interviews  that  took  place.  It  is 
perfectly  clear  that,  in  the  outset,  there  was  a  desire  on  the  part 
of  the  bankers,  and  certainly  a  very  great  desire  on  the  part  of  the 
solicitor  for  the  respondent,  Mr.  James  Bayley,  that  security  should 
be  given  for  the  amount  of  the  debt  by  means  of  the  property  of 
William  Bayley  himself,  and  by  means  of  the  property  of  his 
wife.  There  was  an  attempt  made  to  carry  out  that  mode 
[*218]  of  *  securing  the  debt;  and  that  mode  undoubtedly  might 
not  have  been  attended  with  any  objectionable  character, 
so  far  as  the  father  was  concerned.  The  mode  suggested  was, 
that  the  property  of  William  should  be  valued ;  that  his  brother 
Thomas  should  enter  into  partnership  with  him;  that  Thomas 
should  be  responsible  for  one-half  of  the  amount  of  the  valuation, 
and  that  the  father  should  add  to  Thomas's  liability  his  own  lia- 
bility ;  and  that  the  amount  of  the  debt  thus  incurred  by  Thomas 
and  the  father  should  be  made  available  for  the  partial  payment  of 
the  bankers.  In  addition  to  that,  it  was  proposed  that  the  residue 
of  the  debt  should  be  secured  by  the  property  of  the  wife. 

Now  I  desire  your  Lordships  to  remark  particularly  that  when 
that  failed,  upon  the  fact  being  ascertained  that  the  property  of  the 
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wife  could  not  be  made  the  subject  of  a  security,  there  remained 
only  the  application  to  the  father,  and  the  inducing  the  father 
at  once  to  take  on  himself  the  whole  debt  of  the  dishonoured  bills 
of  the  son.  It  is  very  distinctly  stated  by  several  witnesses,  and 
though  it  is  partially  denied,  yet  it  is  but  imperfectly  denied  (for 
it  is  denied  only  to  the  extent  of  recollection  and  belief,  and  the 
facts  speak  for  themselves),  that  after  the  attempt  to  get  a  good 
and  unobjectionable  security  failed,  the  discussion  did  not  ter* 
minate,  but  it  was  renewed  on  the  basis  of  the  plaintiff's  coming 
forward  to  relieve  his  son  from  the  situation  of  peril  in  which  he 
was  placed.  The  bankers  admit,  most  clearly  and  distinctly,  that 
they  all  knew  that  it  was  a  case  of  transportation  for  life.  It  is 
perfectly  clear  that  they  did  not  pretend  that  the  father  was  liable. 
What  remained  then  as  a  motive  for  the  father  ?  The  only  motive 
to  induce  him  to  adopt  the  debt,  was  the  hope  that  by  so  doing 
he  would  relieve  his  son  from  the  inevitable  consequences  of  his 
crime. 

The  question,  therefore,  my  Lords,  is,  whether  a  father  appealed 
to  under  such  circumstances,  to  take  upon  himself  an  amount  of 
civil  liability,  with  the  knowledge  that,  unless  he  does  so,  his  son 
will  be  exposed  to  a  criminal  prosecution,  with  the  certainty  of 
conviction,  can  be  regarded  as  a  free  and  voluntary  agent  ?  I  have 
no  hesitation  in  saying  that  no  man  is  safe,  or  ought  to  be  safe, 
who  takes  a  security  for  the  debt  of  a  felon,  from  the  father  of 
the  felon,  under  such  circumstances.  A  contract  to  give 
security  *for  the  debt  of  another,  which  is  a  contract  [*219] 
without  consideration,  is,  above  all  things,  a  contract  that 
should  be  based  upon  the  free  and  voluntary  agency  of  the  indi- 
vidual who  enters  into  it.  But  it  is  clear  that  the  power  of  con- 
sidering whether  he  ought  to  do  it  or  not,  whether  it  is  prudent  to 
do  it  or  not,  ia  altogether  taken  away  from  a  father  who  is  brought 
into  the  situation  of  either  refusing,  and  leaving  his  son  in  that 
perilous  condition,  or  of  taking  on  himself  the  amount  of  that 
civil  obligation. 

I  have,  therefore,  my  Lords,  in  that  view  of  the  case,  no  diflSculty 
in  saying  that,  as  far  as  my  opinion  is  concerned,  the  security  given 
for  the  debt  of  the  son  by  the  father  under  such  circumstances  was 
not  the  security  of  a  man  who  acted  with  that  freedom  and  power 
of  deliberation  that  must,  undoubtedly,  be  considered  as  necessary 
to  validate  a  transaction  of  such  a  description. 
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My  Lords,  I  would  add  to  that,  the  great  folly,  nay,  impropriety, 
of  the  bankers  proceeding  to  take  this  security  from  the  defenceless 
old  man  after  his  solicitor  had  left  him,  protesting  in  such  an 
emphatic  manner  against  the  proceedings  which  he  knew  they 
were  about  to  enter  upon.  The  respondent's  solicitor  remained  so 
long  as  a  valid  contract,  namely,  that  touching  the  property  of 
William  Bayley,  was  regarded  as  possible.  When  that  was  impos- 
sible, and  the  bankers  began  to  exert  pressure  on  the  father,  the 
solicitor  left,  remonstrating  with  all  parties  against  the  impropriety 
of  what  they  were  about  to  do. 

My  Lords,  there  remains  the  other  aspect  of  the  case,  which  is 
this :  Was  the  transaction,  regarded  independently  of  pressure,  an 
illegal  one,  as  being  contrary  to  the  settled  rules  and  principles  of 
law  ?  Now  I  concur  in  a  good  deal  that  was  said  by  the  learned 
counsel  for  the  appellants,  namely,  that  if  there  be  an  existing  debt, 
to  which  is  superadded  an  independent  security,  or  if  there  be  a 
valid  legal  document  in  existence,  and  then  a  transaction  which  is 
open  to  the  charge  of  forgery,  the  contract  touching  the  existing 
debt  is  not  affected  by  the  superadded  engagement  which  may  be 
invalid  on  the  ground  of  forgery.  For  example,  if  I  have  lent  a 
man  £10,000  on  the  security  of  an  insufficient  estate,  and  he,  some 
time  afterwards,  brings  me  a  bill  of  exchange  with  a  forged 
[*  220]  acceptance,  to  induce  me  to  forego  *  exercising  my  right 
with  respect  to  the  mortgage,  that  mortgage  will  not  be 
aflfected  by  the  forgery,  and  I  may  abstain  from  dealing  with  the 
forgery,  and,  nevertheless,  pursue  my  remedy  on  the  original  con- 
tract. But  this  is  not  a  case  where  the  bankers  are  proceeding  as 
against  the  person  liable  to  them  on  a  contract  independent  of  the 
forgery.  We  must  take  the  nature  of  the  contract  from  the  agree- 
ment which  was  entered  into,  the  original  agreement,  written  at 
the  moment,  which,  no  doubt,  clearly  expresses  what  was  in  the 
mind  of  the  father.  The  liability  of  the  father  is  created  and 
embodied  in  this  memorandum,  in  which,  addressing  the  bankers, 
the  father  says,  "  In  consideration  of  your  consenting  to  give  up  to 
me  the  several  under-mentioned  bills  and  promissory  notes,  I 
hereby  charge  my  colliery."  It  is  impossible,  therefore,  to  have 
any  hesitation  as  to  the  fact  that  the  liability  of  the  father  is 
obtained  entirely  by  the  consideration  of  the  bankers  delivering  up 
the  acceptances.  That  is  a  wholly  diflferent  case  from  the  one  to 
which  I  have  referred  as  put  in  the  argument  at  the  bar. 
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Now,  such  being  the  nature  of  the  transaction,  my  Lords,  I 
apprehend  the  law  to  be  this,  and  unquestionably  it  is  a  law  dic- 
tated by  the  soundest  considerations  of  policy  and  morality,  that 
you  shall  not  make  a  trade  of  a  felony.  If  you  are  aware  that  a 
crime  has  been  committed,  you  shall  not  convert  that  crime  into  a 
source  of  profit  or  benefit  to  yourself.  But  that  is  the  position  in 
which  these  bankers  stood.  They  knew  well,  for  they  had  before 
them  the  confessing  criminal,  that  forgeries  had  been  committed 
by  the  son,  and  they  converted  that  fact  into  a  source  of  benefit  to 
themselves  by  getting  the  security  of  the  father.  Now,  that  is  the 
principle  of  the  law  and  the  policy  of  the  law,  and  it  is  dictated  by 
the  highest  considerations.  If  men  were  permitted  to  trade  upon 
the  knowledge  of  a  crime,  and  to  convert  their  privity  to  that 
crime  into  an  occasion  of  advantage,  no  doubt  a  great  legal  and  a 
great  moral  offence  would  be  committed.  And  that  is  what,  I 
apprehend,  the  old  rule,  of  law  intended  to  convey  when  it  embodied 
the  principle  under  words  which  have  now  somewhat  passed  into 
desuetude,  namely,  "  misprision  of  felony."  That  was  a  case  when 
a  man,  instead  of  performing  his  public  duty,  and  giving  in- 
formation to  the  public  authorities  of  a  crime  that  he  *  was  [*  221] 
aware  of,  concealed  his  knowledge,  and,  farther,  converted 
it  into  a  source  of  emolument  to  himself. 

It  is  impossible,  therefore,  if  you  look  at  this  matter  wholly 
independently  of  the  question  of  pressure,  and  confine  your  atten- 
tion to  the  act  of  the  bankers  alone,  not  to  come  to  the  conclusion 
that  a  great  delictum  was  committed  when  the  transaction  is 
viewed  simply  with  reference  to  the  course  which  they  took. 

I  asked,  in  the  first  place,  were  you  not  well  aware  that  these 
bills  were  forgeries  ?  That  is  perfectly  true.  Did  you  not  obtain 
an  additional  advantage  and  benefit,  in  fact,  the  payment  of  your 
debt,  by  trading  with  these  bills  ?  That  is  undoubtedly,  true. 
Were  you  not  very  well  aware  that  when  you  so  traded  with  these 
bills  you  would  either  prevent  the  possibility  of  a  prosecution,  or 
render  the  possibility  of  a  prosecution  so  remote,  that  it  could 
hardly  be  expected  to  succeed  ?  That  was  the  inevitable  conse- 
quence. But  if  a  man  does  an  act  which  is  attended  necessarily 
with  an  inevitable  consequence,  he  must  be  taken  in  law  to  have 
forseen  that  consequence,  and,  in  point  of  fact,  to  have  deliberately 
intended  that  it  should  be  the  result  of  his  action.  Here  you  have 
these  bankers  violating  that  rule  of  policy,  and  that  rule  of  justice 
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and  morality,  by  using  these  forged  bills  to  extort  from  the  father 
a  security  which  he  was  not  liable  for,  they  giving  up  the  bills, 
and  thereby  violating  their  duty,  and  placing  the  parties  in  a 
situation  in  which  the  demands  of  public  justice  could  not  by  any 
possibility  be  complied  with. 

My  Lords,  I  regard  this  as  a  transaction  which  must  necessarily, 
for  purposes  of  public  utility,  be  stamped  with  invalidity,  because 
it  is  one  which  undoubtedly,  in  the  first  place,  is  a  departure  from 
what  ought  to  be  the  principles  of  fair  dealing  between  man  and 
man,  and  it  is  also  one  which,  if  such  transactions  existed  to  any 
considerable  extent,  would  be  found  productive  of  great  injury  and 
mischief  to  the  community.  I  think,  therefore,  that  the  decree 
which  has  been  made  in  this  case  is  a  perfectly  correct  decree. 

I  do  not  mean  for  one  single  moment,  by  anything  I  have  said, 
to  cast  any  imputation  on  the  character  of  these  gentlemen.  I  am 
only  dealing  with  abstract  principles  of  law.  They  might,  perhaps, 
fairly  have  thought  that  they  were  doing  the  best  for  the  family  of 
Mr.  William  Bayley  and  for  the  father.  I  beg  particularly 
[*  222]  *  that  it  may  not  be  understood  that  I  mean  to  convey,  by 
any  words  that  I  have  used,  any  reproach  on  their  charac- 
ter. I  have  used  those  words  as  necessary  to  vindicate  the  policy 
and  justice  of  the  rule  of  law,  and  to  show  how  highly  requisite  it 
is  that  a  Court  of  equity  should  undo  a  transaction  such  as  this, 
whether  it  is  regarded  as  proceeding  from  a  father  who  cannot  be 
considered  as  a  voluntary  agent,  or,  taking  the  other  aspect  of  it,  as 
violating  the  rules  of  law  which  prescribe  the  duties  of  individuals 
under  such  circumstances.  On  both  of  these  grounds  I  think  that 
this  is  a  transaction  which  ought  to  be  set  aside. 

Decree  or  Order  affirmed  and  Appeal  dismissed  with  costs. 

Lords'  Journals,  21st  June,  1866. 

ENGLISH  NOTES. 
Compulsion  by  overmastering  fear,  so  that  the  apparent  consent  is 
not  the  act  of  the  free-will  of  the  party,  is  accepted  by  all  civilized 
83'stems  of  law  as  a  reason  for  not  giving  legal  effect  to  a  contract. 
This  ground  is  considered  in  the  Digest,  Book  IV.,  title  2,  at  a  length 
which  suggests  that  the  use  of  illegal  compulsion  by  powerful  persons 
was  not  infrequent  in  ancient  Rome.  It  is,  perhaps,  questionable 
whether  the  kind  of  compulsion  in  the  principal  case  would  have  come 
within  the  rule  of  the  civil  law,  which  distinguished  between  the  fear 
of  illegal  vengeance  and  that  of  just  punishment.  D.  IV.  II.  7.  §  1. 
And  see  Stairs'  Institutes  of  Scotch  Law,  I.  9.  8. 
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No.  42.  — TAYLOE  v.  CHESTER 
(1869.) 

No.  43.  — DIGGLE  v,  HIGGS. 
(c.  A.  1877.) 

RULE. 

Where  money  has  been  paid  under  an  illegal  contract 
the  question  whether  it  can  be  recovered  back  depends  on 
whether  the  parties  are  in  pari  delicto ;  and  the  test  is 
whether  the  plaintiff  can  make  out  his  case  otherwise  than 
through  the  medium  and  by  the  aid  of  the  illegal  transac- 
tion to  which  he  himself  was  a  party. 

But  where  money  has  been  paid  to  a  stakeholder  upon  a 
wagering  agreement  which  is  void,  but  not  illegal,  by 
statute,  it  may  be  recovered  back  if  demanded  before  it  is 
paid  over  to  the  winner. 

Taylor  v.  Chester. 

L.  R.,  4  Q.  B.  309-315  (s.  c.  38  L.  J.  Q.  B.  225 ;  21  L.  J.  359). 

Contract.  —  Immoral  Consideration,  —  In   pari    delicto  potior  est  conditio 

possidentis. 

Tbe  plaintiff  deposited  with  the  defendant  the  half  of  a  £50  bank  [309] 
note  by  way  of  pledge  to  secure  the  payment  of  money  due  from  the 
plaintiff  to  the  defendant.  The  debt  was  contracted  for  wine  and  suppers 
supplied  to  the  plaintiff  by  the  defendant  in  a  brothel  kept  by  her,  to  be  there 
consumed  in  a  debauch.  The  plaintiff  having  brought  an  action  to  recover  the 
half-note :  — 

Heldj  that  the  maxim,  in  pari  delicto  potior  est  conditio  possidentis^  applied ; 
and  that  as  the  plaintiff  could  not  recover  without  showing  the  true  character  of 
the  deposit,  and  that  being  on  an  illegal  consideration  to  which  he  was  himself 
a  party,  he  was  precluded  from  obtaining  the  assistance  of  the  law  to  recover  it 
back. 

This  was  an  action  to  recover  the  half  of  a  £50  Bank  of 
England  note.  The  pleadings,  facts,  and  course  of  the  trial  are 
fully  stated  in  the  judgment  of  the  Court. 

Feb.  2.     Hopwood  (Holker,  Q.  C,  with  him),  for  the  de- 
fendant, in  the  course  of  the  argument  cited  Holman  v.      [310] 
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Johnson,  Cowp.  at  p.  343 ;  Biggs  v.  Lawrence,  3  T.  R  454,  1  E.  R. 
740.     Clugas  v.  Penaluna,  4  T.  R  466,  2  R  R  442. 

Feb.  3.  Herschell  (Pope  with  him),  for  the  plain tiflf.  —It 
[*311]  is  not  the  plaintiff,  but  the  defendant,  *who  relies  upon 
the  immorality.  The  plaintiff  does  not  claim  to  succeed 
upon  any  contract,  but  on  his  right  of  property  in  the  half-note. 
The  cases  which  may  be  cited  against  the  plaintiff  are  divisible 
into  two  classes,  —  first,  where  it  is  sought  to  enforce  an  illegal 
contract ;  secondly,  where  the  person  from  whom  the  illegal  con- 
sideration has  moved  relies  upon  the  illegality  to  recover  back  the 
money  paid  under  the  contract.  But  these  cases  do  not  apply, 
because  here  it  is  the  defendant  who,  by  means  of  an  immoral  con- 
tract, seeks  to  detain  the  note  deposited. 

[Hannen,  J.  Parke,  B.,  in  Scarfe  v.  Morgan,  4  M.  &  W.  at 
p.  281,  says :  "  If  an  illegal  contract  is  executed,  and  a  property 
either  special  or  general  has  passed  thereby,  the  property  must 
remain."] 

That  has  never  been  decided ;  if  it  were  law,  the  Court  would 
have  to  go  into  all  the  circumstances  of  the  illegal  contract  to  see 
if  the  property  had  passed.  If  the  plaintiff  be  right  in  his  conten- 
tion, it  will  be  unnecessary  for  the  Court  to  consider  the  question 
of  illegality ;  and  if  it  decides  in  his  favour,  they  will  not  enforce 
the  immoral  contract ;  but  if  they  decide  in  favour  of  the  defend- 
ant, they  will  uphold  an  illegal  agreement.  If  the  contract  to 
supply  the  plaintiff  with  the  means  to  commit  immorality  be  void, 
the  deposit  to  procure  the  means  is  also  void,  Cannan  v.  Bryce,  3 
B.  &  Aid.  179 ;  and  on  the  same  principle  a  covenant  to  pay  for  the 
price  of  land  sold  to  the  covenantor  for  an  illegal  purpose  has  been 
held  not  to  be  enforceable.  Bridges  v.  Fisher,  3  E.  &  B.  642 ;  23 
L.  J.  Q.  B.  276. 

[Mellor,  J.  It  is  well  established  by  Pearce  v.  Brooks,  L.  R.,  1 
Ex.  213 ;  35  L.  J.  Ex.  134;  No.  32,  p.  326,  ante;  and  the  cases  there 
cited,  that  if  a  person  makes  a  contract  with  the  knowledge  that 
another  intends  to  apply  its  subject-matter  to  an  immoral  purpose, 
he  cannot  recover  upon  it.] 

Those  were  all  cases  where  the  Court  was  asked  to  enforce  the 
illegal  contract. 

[Hannen,  J.  If  a  person  lets  a  house  for  an  immoral  purpose, 
are  his  enforceable  rights  gone,  so  that  he  cannot  bring  ejectment  ? 
In  this  case  a  special  property  has  passed  to  the  defendant,  and 
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according  to  Ferret  v.  Hill,  15  C.  B.  207 ;  23  L.  J.  C.  P. 
185,  where  an  interest  in  realty  has  *  passed,  it  cannot  be     [*312] 
avoided  on  the  ground  that  it  has  been  gained  by  a  mis- 
representation.] 

The  special  property  can  only  be  given  by  the  special  contract, 
and  the  defendant  must  set  up  the  special  contract  to  detain  the 
note.  Suppose  the  plaintiff  had  tendered  the  amount  for  which 
the  half-note  was  pledged,  the  defendant's  lien  would  be  at  an 
end;  could  it  then  be  argued  that  the  plaintiff  would  not  be 
entitled  to  recover  the  half-note  ? 

Holker,  Q.  C,  replied.  Cur.  adv.  vult. 

April  20.  The  judgment  of  the  Court  (Mellor  and  Hannen,  JJ.) 
was  delivered  by 

Mellor,  J.  In  this  case  the  plaintiff  declared  on  the  bailment 
of  the  half  of  a  £50  Bank  of  England  note,  to  the  defendant,  to  be 
redelivered  on  request,  alleging  a  refusal  by  the  defendant  to  re- 
deliver such  half-note.  The  second  count  was  in  detinue  for  the 
same  half-note. 

The  defendant,  after  traversing  the  delivery  and  detention  of 
the  note,  and  to  the  second  count  denying  that  it  was  the  property 
of  the  plaintiff,  pleaded  separately  and  specially  to  both  counts, 
in  effect,  that  the  half-note  in  question  had  been  deposited  by  the 
plaintiff  with  the  defendant  by  way  of  pledge,  to  secure  the  repay- 
ment of  money  due  and  money  then  advanced  by  the  defendant 
to  the  plaintiff  and  then  due. 

The  plaintiff  joined  issue  on  the  defendant's  pleas,  and  also  re- 
plied specially  that  the  alleged  debt  or  sum,  in  respect  of  which 
the  defendant  justified  the  non-delivery  and  detention  of  the 
half-note,  was  for  wine  and  suppers,  supplied  by  the  defendant  in 
a  brothel  and  disorderly  house  kept  by  the  defendant,  for  the 
purpose  of  being  consumed  there  by  the  plaintiff  and  divers  pros- 
titutes in  a  debauch  there,  to  incite  them  to  riotous,  disorderly, 
and  immoral  conduct,  and  for  money  knowingly  lent  for  the 
purpose  of  being  expended  in  riot  and  debauchery  and  immoral 
conduct. 

The  defendant  rejoined,  taking  issue  on  the  replication,  and  also 
demurred  to  its  validity. 

On  the  trial  before  me  at  Manchester,  the  case  of  the  plaintiff 
was  that  the  note  had  not  been  deposited  at  all  with  the  defend- 
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[*313]  ant,  *but  had  been  fraudulently  taken  and  appropri- 
ated by  her.  The  jury,  however,  did  not  adopt  his  view 
of  the  facts,  but  found  that  the  note  was  deposited  by  way  of 
security,  as  alleged  by  the  defendant,  and  they  further  found  upon 
the  evidence  that  the  debt  was  incurred  and  the  money  advanced 
as  alleged  in  the  plaintiffs  replication  to  the  special  pleas.  On 
these  findings,  the  verdict  was  entered  for  the  defendant,  with 
liberty  to  the  plaintiff  to  move  to  enter  the  verdict  for  him  for 
£50,  to  be  reduced  to  nominal  damages  in  case  the  note  should  be 
returned  to  the  plaintiff. 

A  rule  was  accordingly  obtained  to  enter  the  verdict  for  the 
plaintiff,  on  the  ground  that  the  jury  had  found  all  the  issues 
tendered  by  the  plaintiff  in  his  favour. 

This  rule  and  the  demurrer  to  the  replication  came  on  together 
for  argument  at  the  sittings  in  banco  after  last  Hilary  term,  before 
my  Brother  Hannen  and  myself,  and  at  the  close  of  the  argument 
we  took  time  to  consider  our  judgment 

It  was  argued  on  the  part  of  the  defendant,  in  showing  cause 
against  the  rule,  and  in  support  of  the  demurrer  to  the  special 
replication  of  the  plaintiff,  that,  upon  the  finding  of  the  jury  and 
the  facts  as  admitted  by  the  demurrer,  the  plaintiff  and  defendant 
were  in  pari  delicto,  and  that  therefore  upon  the  whole  record 
judgment  must  be  entered  for  the  defendant.  On  the  part  of  the 
plaintiff  it  was  argued  that  it  was  the  defendant  who  was  relying 
on  the  illegal  transaction  as  an  answer  to  a  claim  of  the  plaintiff, 
founded  on  his  ownership  of  the  note,  and  his  rights  to  recover 
back  the  same,  and  many  startling  consequences  were  pointed  out 
to  us  as  likely  to  result  from  a  decision  that  the  plaintiff  could  not 
recover.  We  have  fully  considered  the  case,  and  are  satisfied  that 
the  plaintiff  cannot  recover  under  the  circumstances  found  by  the 
jurj^  and  admitted  on  the  record.  The  maxim  that  in  pari  delicto 
potior  est  conditio  possidentis,  is  as  thoroughly  settled  as  any 
proposition  of  law  can  be.  It  is  a  maxim  of  law,  established,  not 
for  the  benefit  of  plaintiffs  or  defendants,  but  is  founded  on  the 
principles  of  public  policy,  which  will  not  assist  a  plaintiff  who  has 
paid  over  money  or  handed  over  property  in  pursuance  of  an  illegal 
or  immoral  contract,  to  recover  it  back,  "for  the  Courts  will  not 
assist  an  illegal  transaction  in  any  respect : "  per  Lord 
[*  314]  Ellenborough  in  *  JEdgar  v.  Fowler,  3  East,  222, 7  R  R  433 ; 
Collins  V.  Blantem,  2  Wils.  341 ;  Lord  Mansfield  in  JEfol- 

%n  V.  Johnson,  Cowp.  at  p.  343. 
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The  true  test  for  determining  whether  or  not  the  plaintiff  and 
the  defendant  were  in  pari  delicto  is  by  considering  whether  the 
plaintiff  could  make  out  his  case  otherwise  than  through  the 
medium  and  by  the  aid  of  the  illegal  transaction  to  which  he  was 
himself  a  party.  Simpson  v.  Bloss,  7  Taunt.  246 ;  17  E.  R  509  ; 
Fivaz  v.  Nieholls,  2  C.  B.  501.  It  is  to  be  observed  that  in  this 
case  the  illegality  is  not  in  a  collateral  matter,  as  in  the  case  of 
Ferret  v.  Hill,  15  C.  B.  207 ;  23  L  J.  C.  P.  185,  which  was  cited 
for  the  plaintiff,  but  is  the  direct  result  of  the  transaction  upon 
which  the  deposit  of  the  half-note  took  place. 

Mr.  Herscheirs  argument  was  based  upon  the  hypothesis  that, 
in  spite  of  the  finding  of  the  jury,  the  plaintiff  was  entitled  to 
recover  by  virtue  of  his  property  in  the  half-note,  and  that  it  was 
the  defendant  alone  who  set  up  an  immoral  transaction  as  the 
answer  to  the  plaintiff's  claim. 

This  argument  appears  to  us  to  be  founded  upon  an  entirely 
erroneous  view  of  the  facts.  The  plaintiff,  no  doubt,  was  the 
owner  of  the  note,  but  he  pledged  it  by  way  of  security  for  the 
price  of  meat  and  drink  provided  for,  and  money  advanced  to,  him 
by  the  defendant.  Had  the  case  rested  there,  and  no  pleading 
raised  the  question  of  illegality,  a  valid  pledge  would  have  been 
created,  and  a  special  property  conferred  upon  the  defendant  in 
the  half-note,  and  the  plaintiff  could  only  have  recovered  by 
showing  payment  or  a  tender  of  the  amount  due.  In  order  to  get 
rid  of  the  defence  arising  from  the  plea,  which  set  up  an  existing 
pledge  of  the  half-note,  the  plaintiff  had  recourse  to  the  special 
replication,  in  which  he  was  obliged  to  set  forth  the  immoral  and 
illegal  character  of  the  contract  upon  which  the  half-note  had 
been  deposited.  It  was,  therefore,  impossible  for  him  to  recover 
except  through  the  medium  and  by  the  aid  of  an  illegal  transaction 
to  which  he  was  himself  a  party.  Under  such  circumstances,  the 
maxim  in  pari  delicto  potior  est  conditio  possidentis  clearly 
applies,  and  is  decisive  of  the  case. 

•  It  would  also  appear  from  the  case  of  Scarf e  v.  Morgan,  [*  315  J 
4  M.  &  W.  at  pp.  281,  282;  per  Parke,  B.,  in  delivering 
the  judgment  of  the  Court,  that,  notwithstanding  the  illegality 
of  the  transaction  itself,  out  of  which  the  deposit  in  this  case 
arose,  the  lien  would  exist,  because  the  contract  was  executed  and 
the  special  property  had  passed  by  the  delivery  of  the  half-note  to 
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the  defendant,  and  the  maxim  would  apply  in  pari  delicto  potior 
est  conditio  possidentis. 

It  is,  however,  sufl&cient  in  the  present  case  to  determine  it  on 
the  ground  that  the  plaintiff  could  not  recover  without  showing  the 
true  character  of  the  deposit ;  and  that  being  upon  an  illegal  con- 
sideration, to  which  he  was  himself  a  party,  he  was  precluded  from 
obtaining  "  the  assistance  of  the  law  "  to  recover  it  back.  It  is  not 
necessary  to  consider  what  might  have  been  the  eflfect  of  a  tender 
of  the  amount  for  which  the  note  was  pledged,  and  there  is  nothing 
to  raise  any  such  question  in  this  case. 

The  result,  therefore,  will  be  that  the  verdict  must  stand  for  the 
defendant  on  the  issues  taken  on  the  special  pleas,  and  for  the 
plaintiff  on  the  issue  taken  on  the  replication ;  but  as  upon  the 
whole  record  it  is  manifest  that  the  plaintiff  cannot  recover,  judg- 
ment will  be  entered  for  the  defendant 

Jtfdgment  for  the  defendant 

Diggle  V.  Higgs. 

46  L.  J.  Ex.  721-725  (s.  c.  2  Ex.  D.  422;  87  L.  T.  27;  25  W.  R.  777). 
Contract.  —  Wagering.  —  Stakeholder. 

[721]       The  deposit  of  a  sura  of  money  by  two  persons  in  the  hands  of  a  third, 
to  abide  the  event  of  a  lawful  game  between  the  two,  is  a  wager,  and  not 
"  a  subscription  or  contribution  to  a  prize"  within  8  &  9  Vict.  c.  109,  s.  18. 

Such  a  deposit  may  be  recovered  by  the  depositor  from  the  stakeholder,  if 
demanded,  before  it  is  paid  over  to  the  winner. 

The  plaintiff  and  one  M.  Simmonite  entered  into  the  following 
agreement :  — 

Articles  of  agreement  between  M.  Simmonite  and  T.  Diggle, 
both  of  Sheffield,  to  walk  at  Higginshaw  Ground,  Oldham,  on  the 
19th  of  October,  for  £200  a  side,  T.  D.  to  receive  100  yards*  start 
in  a  mile,  £25  a  side  down,  in  the  hands  of  C.  Higgs,  stakeholder ; 
second  deposit  to  be  made  of  £25  each  more  on  the  5th  of  August, 
at  Mr.  Unwin's,  to  be  made  up  to  nine  o'clock  ;  the  third  deposit 
of  £50  on  the  16th  of  September ;  the  final  of  £100  each  to  be 
made  at  12  o'clock  the  day  of  walking.  The  men  to  be  on  their 
marks  at  one  o'clock ;  all  the  money  to  be  deposited  in  C.  Higgs's 
hands;  the  final  deposit  to  be   made  on  the  ground.     W.  Jen- 
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kins,  referee,  and  C.  Higgs,  final  stakeholder  and  pistol-firer.  If 
either  parties  not  agreeing  to  these  articles  to  forfeit  the  money 
down.  Thomas  Diggle. 

M.   SiMMONITE.   + 

The  money  was  duly  deposited*  with  Higgs,  and  the  race  was 
run.  A  dispute  arose  as  to  the  event,  it  being  alleged  that  the 
plaintiff  had  not  fair  play ;  but  the  referee  decided  that  the  race 
had  been  won  by  Simmonite.  After  the  race,  while  the  defendant, 
as  stakeholder,  still  had  the  plaintiff's  deposit  in  his  hands, 
the  *  plaintiff  wrote  to  him  giving  him  notice  not  to  pay  [*  722] 
over  the  money  to  Simmonite.  The  defendant,  however, 
disregarded  the  notice,  and  paid  the  money  over. 

The  plaintiff  thereupon  brought  this  action  against  the  defend- 
ant for  the  amount  of  his  deposit. 

At  the  trial,  before  Huddleston,  B.,  at  Manchester  Spring 
Assizes,  a  verdict  was  given  for  the  plaintiff,  and  the  learned 
Judge  reserved  judgment  that  the  point  of  law  might  be  argued. 

On  the  15th  of  May  the  plaintiff  moved  for  judgment  accord^ 
ingly,  and  Huddleston,  B.,  gave  judgment  for  the  defendant  on 
the  authority  of  Batty  v.  Marriott,  5  C.  B.  818 ;  17  L.  J.  C.  P.  215, 
at  the  same  time  expressing  his  dissent  from  the  judgment  in 
that  case. 

Against  this  decision  the  plaintiff  appealed. 

Edwards,  for  the  plaintiff.  —  This  case  is  really  governed  by 
Hampden  v.  Wahh,  1  Q.  B.  D.  189  ;  45  L.  J.  Q.  B.  238.  It  has  been 
decided  over  and  over  again  that  until  the  money  has  been  actually 
paid  over  to  the  winner,  the  depositor  has  a  right  to  recover  his 
money  from  the  stakeholder,  and  that  whether  the  wager  is  legal 
or  not;  see  Vametj  v.  Hickman^  5  C.  B.  271 ;  17  L.  J.  C.  P.  102. 
In  that  case  Maule,  J.,  says  that  the  statute  does  not  apply  to  an 
action  where  a  party  seeks  to  recover  his  deposit  from  a  stake- 
holder upon  a  repudiation  of  the  wager.  And  no  distinction  is 
made  between  a  case  where  the  event  of  the  wager  has  been  as- 
certained and  where  it  has  not.  And  if  we  look  to  the  older 
authorities,  Martin  v.  JTewson,  10  Ex.  737 ;  24  L.  J.  Ex.  174,  and 
Hastelow  v.  Jackson,  8  B.  &  C.  221,  we  see  that  it  does  not  matter 
whether  the  demand  is  made  before  or  after  the  event.  The 
question  is  whether  the  money  has  been  paid  over  or  not.  The 
case  on  which  the  other  side  will  rely  is  Batty  v.  Marriott.    That 
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case  is  wrong.  The  proviso  made  so  applies  to  bond  fide  contribu- 
tions, not  to  cases  where  the  subscribers  are  the  competitors. 

[Cairns,  L.  C.  But  how  could  a  hond  fide  contribution,  such 
as  you  mention,  be  supposed  to  be  a  wager  ?  What  is  the  use  of 
the  proviso?] 

It  is  added  ex  ahundanti  cautela.  In  Batson  v.  Newman,  L.  E., 
1  C.  P.  573,  Mellish,  L  J.,  mentions  Batty  v.  Marriott,  without 
approval,  and  the  Irish  courts  disregarded  it  in  Oraham  v.  Thomp- 
son,  It.  L.  E.  2  Com.  Law,  64. 

C.  Russell  and  C.  Crompton,  for  the  defendant.  —  Batson  v. 
Newman  is  quite  consistent  with  Batty  v.  Marriott  There  was 
no  contest  in  that  case,  but  merely  a  wagpr  against  time.  The 
present  case  is  an  action  to  recover  back  a  contribution,  subscribed 
for  a  lawful  game,  after  the  event.  The  right  to  recover  depends 
upon  whether  the  event  has  happened  or  not  Till  the  event  the 
authority  of  the  stakeholder  may  be  withdrawn  at  any  moment. 
But  once  the.  event  has  taken  place,  the  stakeholder  holds  the 
money  as  money  had  and  received  for  the  use  of  the  winner.  The 
present  case  does  not  come  within  section  18.^  But  if  it  did,  the 
defendant  is  protected  by  the  proviso.  Suppose  there  were  ten 
subscribers  and  competitors ;  then  it  would  clearly  not  be  a  bet, 
but  a  contribution.  Where  is  the  line  to  be  drawn  ?  It  must 
always  be  a  question  of  fact  whether,  in  a  particular  case,  it  is  a 
wager  or  a  contribution. 

[Bramwell,  L.  J.  The  section  applies  to  lawful  and  unlawful 
games  alike.  Why  is  this  not  a  contract  by  way  of 
[*  723]  wagering  within  the  first  part  of  the  section  ?  I  *  do  not 
see  why  the  first  part  should  not  apply  as  much  as  the 
second  Cairns,  L.  C.  I  should  certainly  think  it  was  a  wager ; 
and  it  comes  within  the  first  part  of  the  section,  unless  saved  by 
the  second.] 

In  Batson  v.  Newman,  Mellish,  L.  J.,  says  the  proviso  only  applies 
where  there  is  a  contest.     He  does  not  impugn  Batty  v.  Marriott 

1  By  8  &  9  Vict.  c.  9,  8. 18,  it  is  enacted  handH  of  any  person  to  abide  the  eyent  on 
that  all  contracts  or  agreements,  whether  which  any  wager  shnll  have  been  made, 
by  parol  or  in  writing,  by  way  of  gaming  provided  always,  that  this  enactment  shall 
or  wagering,  shall  be  nnll  and  void,  and  not  be  deemed  to  apply  to  any  snbscrp- 
that  no  suit  shall  he  hronght  or  maintained  tion  or  contribution,  or  agreement  to  sub- 
in  any  Court  of  law  or  equity  for  recov-  scribe  or  contribute  for  or  toward  any 
ering  any  sum  of  money  or  valuable  thing  plate,  prize,  or  sum  of  money  to  lie 
alleged  to  be  won  upon  any.  wager,  or  awarded  to  the  winner  or  winners  of  any 
which  shall  have  been  deposited  in  the  lawful  game,  sport,  pastime,  or  exercise. 
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If  this  is  a  wager,  why  is  it  not  equally  a  wager  when  a  number  of 
people  subscribe?  In  Graham  v.  Thompson,  the  contract  was 
admitted  to  be  an  illegal  wager ;  and  in  Varney  v.  Hickman^  the 
demand  was  made  before  the  event.  Those  cases  therefore  do  not 
apply.  The  section  is  composed  of  three  parts :  the  first  two  apply 
to  wagers  generally ;  the  third,  where  a  subscription  to  a  prize  has 
the  appearance  of  a  wager.  The  proviso  would  be  useless,  except 
in  doubtful  cases.  Supposing  this  to  be  a  wager,  Hampden  v. 
Walsh  no  doubt  is  an  authority  for  the  proposition  that  the  money 
can  be  recovered  from  a  stakeholder  before  it  has  actually  been 
paid  over.  But  in  Savage  v.  Madder,  36  L.  J.  Ex.  178,  it  is  pointed 
out  that  an  action  against  the  stakeholder  is  within  the  very 
words  of  the  second  part  of  the  section.  The  law  says  the  stake- 
holder is  to  decide,  and  the  law  will  not  interfere ;  then  comes 
the  proviso  with  regard  to  contributions.  The  case  of  Emery  v. 
Bichards,  14  M.  &  W.  728 ;  15  L.  J.  Ex.  49,  shows  that  a  stake- 
holder in  a  legal  wager,  before  the  passing  of  8  &  9  Vict.  c.  108, 
was  not  in  the  position  merely  of  agent  to  two  principals,  but  of 
trustee  under  a  contract.  Then  comes  the  statute,  which  does  not 
make  the  contract  illegal,  but  only  null  and  void.  This  does  not 
alter  the  position  of  the  stakeholder,  who  after  the  event  is  no 
longer  the  agent  of  the  depositor,  but  still  trustee  of  the  money 
for  the  winner.  He  is  like  an  arbitrator  at  common  law  whose 
authority  may  be  revoked  before  the  event,  but  not  afterwards. 

Cairns,  L.  C.  The  first  question  we  have  to  decide  in  this  case 
is  whether  the  contract  was  a  wager  or  not.  It  appears  to  me 
beyond  a  doubt  that  it  was  a  wager  and  nothing  but  a  wager.  It 
was  a  walking  match  for  £200  a  side.  The  one  bet  the  other 
£200  that  he  would  beat  him  in  a  walking  race,  and  it  is  not  the 
less  a  wager  because  the  form  was  gone  through  of  depositing  the 
stakes  with  a  third  person  as  stakeholder.  The  winner  would 
have  the  £200  of  the  other  competitor  paid  over  to  him,  and 
would  also  receive  back  his  own  £200,  nominally  receiving  a 
prize  of  £400,  but  really  only  winning  £200. 

Then  what  is  the  meaning  of  the  statute  ?  Is  a  contract  of  this 
kind  excepted  from  the  operation  of  the  18th  section  by  the  pro- 
viso ?  We  start  with  this,  that  the  contract  was  a  wager,  and 
therefore  came  within  the  first  part  of  the  section,  which  says, 
"  that  all  contracts,  whether  by  parole  or  in  writing  by  way  of  gaming 
or  wagering,  shall  be  null  and  void."    And  the  proviso  follows 


486  CONTEACT. 


Ko.  48.  — Diggle  t.  Higgi,  4^  L.  J.  Ez.  723,  784. 


after  an  intervening  sentence,  in  these  words :  "  and  that  no  suit 
shall  be  brought  or  maintained  in  any  Court  of  law  or  equity  for 
recovering  any  sum  of  money  or  valuable  thing  alleged  to  be  won 
upon  any  wager,  or  which  shall  have  been  deposited  in  the  hands 
of  any  person  to  abide  the  event  on  which  the  wager  shall  have 
been  made ; "  the  proviso  itself  being,  "  provided  always  that  this 
enactment  shall  not  be  deemed  to  apply  to  any  subscription  or 
contribution  or  agreement  to  subscribe  or  contribute  for  or  towards 
any  plate,  prize,  or  sum  of  money  to  be  awarded  to  the  winner  or 
winners  of  any  lawful  game,  sport,  pastime,  or  exercise."  It  is 
perfectly  clear  there  may  be  in  scores  of  forms  "agreements  to 
subscribe  or  contribute"  to  prizes  without  any  wager  at  all;  and 
we  cannot  read  the  proviso,  which  is  capable  of  a  rational  and  in- 
telligible meaning,  in  a  diCTerent  way,  —  in  the  way  contended  for 
by  the  defendant,  which  would  have  the  effect  of  neutralising  to 
a  great  extent  the  effect  of  the  first  part  of  the  section.  We  can- 
not suppose  that  it  in  effect  says  though  Parliament  has  declared 
that  no  actions  shall  be  brought  on  wagering  contracts,  yet  such 

actions  shall  be  brought  when  the  wager  takes  the  form 
[*  724]  *  of  a  deposit,  on  an  agreement  that  the  winner  is  to  take 

the  whole. 
I,  therefore,  read  the  proviso  as  if  it  ran,  "Provided  always, 
that  where  there  is  a  contribution  or  subscription  which  is  not 
a  wager,  this  section  is  not  to  apply."  There  is  no  authority  in 
favour  of  the  defendant's  conteotion  in  this  case,  except  Batty  v. 
Marriott  If  that  case  is  to  be  followed,  it  cannot  be  denied  that 
it  is  very  much  in  point  here.  But  the  Court  in  that  case  seem 
to  have  considered  that  the  question  was  whether  the  game  or 
exercise  was  lawful  or  unlawful;  and  having  come  to  the  con- 
clusion that  it  was  a  lawful  game,  they  seem  to  have  considered 
that,  in  consequence  of  the  words  "winner  or  winners  of  any 
lawful  game"  in  the  proviso,  there  was  nothing  in  the  contract 
which  was  struck  at  by  the  Act  of  Parliament;  and  that  the  Act 
was  only  intended  to  strike  at  unlawful  games ;  overlooking  the 
general  words  in  the  beginning  of  the  section,  which  apply  equally 
to  all  wagering  contracts,  whether  in  respect  of  lawful  or  un- 
lawful games.  When  the  case  of  Batson  v.  Newman  came  before 
the  Court,  though  there  was  certainly  a  difference  between  that 
case  and  the  case  of  Batty  v.  Marriott,  one  cannot  help  seeing  that 
Batty  v.  Marriott  did  not  meet  with  much  approval ;  and,  there- 
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fore,  we  cannot  consent,  sitting  in  this  Court,  to  follow  the  latter 
case.  We,  therefore,  arrive  at  the  conclusion  that  this  was  in 
reality  a  wager,  and  that  all  the  consequences  follow  which  are 
entailed  on  wagering  contracts  by  the  section. 

But  then  it  is  said  that  this  is  an  action  by  one  party  to  the 
contract,  who  has  revoked  the  authority  given  to  the  stakeholder, 
on  the  principle  that  the  contract  was  null  and  void ;  and  that 
section  18  has  taken  away  the  plaintifTs  right  to  recover,  under 
words  which  at  first  sight  seem  general  enough  to  have  that  effect, 
since  they  prohibit  actions  to  recover  "  any  sum  deposited  in  the 
hands  of  any  person  to  abide  the  event  on  which  any  wager  shall 
have  been  made."  On  that  I  must  first  observe  that  the  Queen's 
Bench  Division  in  the  case  of  Hampden  v.  Walsh,  seems  to  have 
held  an  action  of  this  kind  maintainable ;  and  in  Batty  v.  Marriott 
the  objection  was  not  taken.  Be  that  as  it  may,  I  am  of  opinion 
that  the  objection  cannot  be  maintained,  and  what  the  section 
amounts  to  is  this:  all  wagering  contracts  are  null  and  void. 
Then,  dealing  with  actions  upon  those  contracts,  it  says  that  they 
cannot  be  maintained,  and  enacts  that  "  no  suit  or  action  shall  be 
brought  or  maintained  for  recovering  any  sum  or  valuable  thing 
alleged  to  be  won  upon  any  wager,  or  which  shall  have  been  depos- 
ited in  the  hands  of  any  person  to  abide  the  event  on  which  any 
wager  shall  have  been  made,"  that  is  to  say,  the  contract  is  null  and 
void,  and  you  shall  not  maintain  any  action  upon  it,  either  against 
the  party  to  the  contract,  or  against  the  stakeholder  if  the  sum  is 
deposited.  This  interpretation  seems  to  make  one  member  of  the 
sentence  to  correspond  with  the  other ;  and  while  the  consequences 
which  would  follow  a  valid  contract  are  taken  away,  any  legal  right 
there  may  be  to  recover  the  sum  of  money  paid  under  the  void  con- 
tract, seems  to  me  to  be  left  untouched.  That  explanation  seems  to 
me  to  meet  the  whole  of  the  case,  and,  with  all  respect  to  the  learned 
Judge,  I  think  that  judgment  ought  to  be  entered  for  the  plaintiff. 

CocKBURN,  L.  C  J.  I  concur  in  the  result  of  the  Lord  Chan- 
cellor's judgment,  and  I  quite  agree  that  this  is  a  wager.  On  that 
point  I  cannot  entertain  a  shadow  of  a  doubt.  I  do  not  think  that 
this  case  is  protected  by  the  proviso,  which,  in  my  opinion,  was 
intended  to  meet  the  case  of  bond  fide  contributions  to  a  prize,  to 
be  given  to  the  winner  in  some  lawful  competition.  But  I  enter- 
tain considerable  doubts  on  the  other  question.  If  this  were  res 
Integra,  I  should  have  thought  that  this  action  was  excluded  by 
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the  enactment  against  the  recovery  of  a  sum  of  money  deposited 
in  the  hands  of  any  person  to  abide  the  event  of  a  wager.  It 
seems  to  me  that  what  the  Legislature  intended  to  effect  was,  that 
whereas  but  for  the  statutory  provision  the  winner  might  insist  on 
having  the  money  after  the  event,  or  before  the  event  the  person 

who  had  deposited  the  sum  might  have  recovered  it  back 
[*  725]  again  from  the  *  stakeholder,  the  provision  of  the  statute 

should  prevent  the  waste  of  the  time  of  Courts  of  law  over 
litigation  in  either  of  the  possible  cases,  and  should  enact  that 
neither  should  the  wagerer  recover  his  bet  from  the  loser,  nor 
should  the  depositor  have  any  aid  from  the  Courts  of  law,  but 
should  get  back  the  money  deposited  in  the  best  way  he  could. 
But  that  question,  whatever  might  have  been  my  opinion  if  it 
were  res  Integra,  has  already  been  before  strongly  constituted 
courts  in  Varney  v.  Hickman,  and  Martin  v.  Hewson  ;  once  in  the 
Common  Pleas,  before  Mr.  Justice  Maule,  and  once  in  the  Ex- 
chequer, before  Baron  Parke  ;  and  I  am  not  desirous  of  disturbing 
a  question  which  has  been  so  settled.  And  perhaps  it  may  be 
advantageous  that  people  should  feel  how  precarious  and  uncertain 
contracts  of  this  nature  must  of  necessity  be. 

Bramwell,  L.  J.  I  am  of  the  same  opinion,  and  I  will  only 
add  one  word,  —  not  for  the  sake  of  aimless  diflference.  I  think 
the  construction  put  on  the  section  by  the  Lord  Chancellor  is 
right,  and  I  think  that  the  words  "  no  suit  shall  be  maintained," 
&c.,  are  needless,  and  would  have  been  as  well  omitted,  and  were 
only  put  in  by  way  of  pointing  out  the  consequence  of  the  earlier 
part  of  the  section.  And  I  should  be  inclined  to  read  them  as  if 
they  ran,  "no  suit  shall  be  brought  or  maintained  on  any  such 
contract."  I,  therefore,  agree  that  our  judgment  should  be  for  the 
plaintiff.  Judgment  for  the  plaintiff. 

ENGLISH  NOTES. 
The  principle  in  Taylor  v.  Chester  underlies  those  cases  where  prop- 
erty has  been  conveyed  or  given  for  an  immoral  or  illegal  consideration. 
Ayerst  v.  Jenkins  (1873),  L.  K,  16  Eq.  275,  42  L.  J.  Ch.  690,  29  L.T. 
126,  21  W.  R.  878;  Beghie  v.  Phosphate  Sewage  Company  (1876),  1 
Q.  B.  D.  679,  35  L.  T.  350,  25  W.  R.85;  Herman  v.  Jeuchner  (1885), 
15  Q.  B.  D.  561,  54  L.  J.  Q.  B.  340,  53  L.  T.  94,  33  W.  R.  606.  In 
the  last  mentioned  case  the  plaintiff  was  held  not  entitled  to  recover  a 
sum  of  money  deposited  with  the  defendant  to  indemnify  him  against 
the  risks  incurred  by  the  latter  by  becoming  surety  for  the  plaintiff  in 
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a  criminal  prosecution.  If  the  illegal  act  has  been  substantial!}'^  ex> 
ecuted  the  consideration  is  irrecoverable.  Kearsley  v.  Thomson  (1890), 
24  Q.  B.  D.  742,  59  L.  J.  Q.  B.  288,  63  L.  T.  150,  38  W.  E.  614. 

But  where  the  illegal  act  remains  unexecuted,  the  consideration  paid- 
for  it  may  be  recovered.  Tappenden  v.  Randall  (1801),  2  Bos.  &  P. 
467,  5  R.  R.  662.  There  the  plaintiff  was  entitled  to  recover  £200 
paid  by  him  on  an  illegal  contract,  which  had  not  been  executed  at  the 
time.  In  St/mes  v.  Hughes  (1870),  L.  R.,  9  Eq.  475,  39  L.  J.  Ch.  304, 
22  L.  T.  462,  A.  assigned  his  property  to  a  trustee,  with  the  intention 
of  defeating  his  creditors.  He  then  made  an  arrangement  with  his 
creditors  and  sued  the  trustee  for  a  re-conveyance  of  the  property.  He 
was  held  entitled  to  succeed.  In  Taylor  v.  Bowers  (1876),  1  Q.  B.  D. 
291,  45  L.  J.  Q.  B.  163,  34  L.  T.  938,  24  W.  R.  499,  A.  assigned  his 
goods  under  a  fictitious  sale  to  B.  in  order  to  defraud  his  creditors.  B. 
executed  a  bill  of  sale  to  C,  who  was  privy  to  the  previous  dealings 
with  A.  Before  any  fraud  against  the  creditors  was  accomplished,  A. 
claimed  the  goods  from  C.     He  was  held  entitled  to  recover  them. 

The  consideration  is  recoverable  where  the  person  who  paid  it  did  so 
under  coercion  or  fraud.  Atkinson  v.  Denhy  (1860),  6  H.  &  N.  778, 
30  L.  J.  Ex.  361,  4  L.  T.  252,  9  W.  R.  539;  Williams  v.  Bayley,  No. 
41,  p.  455,  ante  ;  Reijneil  v.  Sprye  (1852),  1  De  G.  M.  &  G.  660.  In 
Reynell  v.  Sprye  a  conveyance  of  property  in  pursuance  of  a  champertous 
agreement  was  set  aside  on  the  ground  that  the  plaintiff  had  been  in- 
duced to  make  it  by  fraud  of  the  other,  who  falsely  represented  that  it 
was  a  usual  and  proper  course  among  men  of  business  to  advance  money 
to  take  up  litigation  on  the  terms  of  undertaking  all  the  risk  and  shar- 
ing the  proceeds  recovered.  In  Atkinson  v.  JDenby,  the  plaintiff  paid 
the  defendant  £50  in  order  to  get  his  consent  to  a  composition  deed, 
which  the  defendant  had  refused  to  give  unless  he  received  something 
more  than  the  others.     The  money  was  held  recoverable. 

The  principle  of  Diggle  v.  Higgs  was  involved  in  Barclay  v.  Pearson 
1893,  2  Ch.  154,  62  L.  J.  Ch.  636,  68  L.  T.  709,  42  W.  R.  74.  The 
defendant  in  this  case  had  started  a  missing  word  competition  which 
was  in  the  nature  of  a  lottery.  Every  competitor  sent  in  a  shilling  and 
his  guess,  and  the  money  so  obtained  was  to  be  divided  amongst  the 
successful.  The  plaintiff  was  one  of  the  successful  competitors,  but 
an  order  was  made  restraining  the  distribution  of  the  fund  owing  to  the 
illegal  nature  of  the  competition.  Mr.  Justice  Stirling  decided  that  the 
plaintiff  had  no  right  to  the  assistance  of  the  Court  in  demanding  this 
money;  and  left  the  defendant  in  possession  of  the  fund  on  his  under- 
taking to  pay  the  costs  of  the  action.  He  was  thus  left  at  liberty  to  dis- 
tribute the  fund  according  as  he  might  deem  himself  in  honour  bound  to 
dispose  of  it;  but  he  remained  subject  to  the  claims  of  the  unsuccessful 
competitors,  each  of  whom  was  legally  entitled  to  recover  his  shilling. 
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AMERICAN  NOTES. 

In  this  country,  a«  in  England,  the  law  leaves  parties  to  an  executed  illegal 
contract,  when  equaUy  in  fault,  to  their  fate,  and  therefore  will  not  sustain 
an  action  to  recover  money  paid,  or  goods  or  lands  delivered,  under  such  a 
contract.  Neusladt  v.  HaUy  68  Illinois,  172 ;  Myers  v.  Meinralh,  101  Alassa- 
chusetts,  366;  3  Am.  Rep.  368;  St,  Louis,  ^c.  R.  Co,  v.  Mathers,  71  Illinois, 
592;  Kirkpatrick  v.  Clark,  132  Illinois,  342;  22  Am.  St.  Rep.  531;  WaUev. 
Men-ill,  4  Maine,  102  ;  16  Am.  Dec.  238  ;  Boutelle  v.  Melendyy  19  Xew  Hamp- 
shire, 196 ;  49  Am.  Dec.  153 ;  Patton  v.  Gilmer,  42  Alabama,  548 ;  94  Am. 
Dec.  665 ;  Chalfani  v.  Pay  ton,  91  Indiana,  202 ;  46  Am,  Rep.  586  (money  paid 
on  a  contract  in  restraint  of  marriage).  And  so  of  money  paid  over  in  a 
wager  or  lost  at  play.  Babcock  v.  Thompson,  3  Pickering  (Mass.),  446;  15 
Am.  Dec.  235 ;  Meech  v.  Sloner,  19  New  York,  26,  and  other  cases  cited  in 
Lawson  on  Contracts,  §  54,  note  7,  and  Id.  §  54  (c),  note  3.  So  of  money  ad- 
vanced by  one  to  his  partner  in  the  unlawful  business  of  betting  on  horse 
races.     Shaffner  v.  Pinchbeck,  133  Illinois,  410 ;  23  Am.  St.  Rep.  624. 

But  if  the  parties  were  not  equally  at  fault,  as  for  example,  where  the 
plaintiff  was  induced  to  make  the  illegal  contract  through  fraud,  undue  influ- 
ence, or  oppression,  he  is  not  without  remedy.  Brooks  v.  Martin,  2  Wallace 
(U.  S.  Supr.  Ct.),  81 ;  Worcester  v.  Eaton,  11  Massachusetts,  308 ;  7  Am.  Dec. 
155 ;  Richardson  v.  Crandall,  48  New  York,  348 ;  Knowlton  v.  Congress,  ffc.  Co., 
57  New  York,  532.  In  the  last  case  the  Court  recognize  the  distinction  in 
question,  but  continue :  "  We  have  not  been  referred  to  any  authority,  nor 
have  I  found  any,  where  money  paid  in  part  performance,  and  in  furtherance 
of  an  illegal  contract  has  been  recovered  back,  when  both  parties  were  par- 
ticeps  criminis  and  in  pan  delicto,  and  when  its  execution  was  in  the  control  of 
the  contracting  parties  themselves." 

It  is  however  only  in  the  case  of  a  fully  executed  illegal  contract  that  the 
recovery  is  denied.  A  leading  case  illustrating  this  principle  is  Spri7ig  Co,  v. 
Knowlton,  103  United  States,  49,  on  removal  from  New  York,  disapproving 
the  decision  in  the  same  case  in  57  New  York,  supra,  and  citing  Taylor  v. 
Bowers,  1  Q.  B.  Div.  291 ;  and  Tylor  v.  Carlisle,  79  Maine,  210;  1  Am.  St. 
Rep.  301 ;  Clarke  v.  Browne,  11  Georgia,  606 ;  4  Am.  St.  Rep.  98.  See  also  Shan- 
non V.  Baumer,  10  Iowa,  210 ;  Bankv.  Wallace,  61  New  Hampshire,  24 ;  Wheeler 
V.  Spencer,  15  Connecticut,  28;  Adams  Ex,  Co.  v.  Reno,  48  Missouri,  264. 

The  doctrine  of  Diggle  v.  Higgs  is  supported  by  a  multitude  of  cases,  and 
is  the  universal  doctrine  of  the  American  Courts.  See  Lawson  on  Contracts, 
§  54  (c),  note  3 ;  Reynolds  v.  McKinney,  4  Kansas,  94 ;  89  Am.  Dec.  602 ; 
Hardy  v.  Hunt,  11  California,  343;  70  Am.  Dec.  787.  The  cases  mostly 
agree  that  the  money  may  be  recovered  from  the  stakeholder  before  payment 
by  him,  after  notice  not  to  pay,  although  the  event  upon  which  it  was  staked 
has  occurred.  Hale  v.  Sherwood,  40  Connecticut,  332 ;  16  Am.  Rep.  37  ;  Gil- 
more  V.  Woodcock,  69  Maine,  118  ;  31  Am.  Rep.  255 ;  Moore  v.  Trippe,  20  New 
Jersey  Law,  263 ;  Fisher  v.  Hildreth,  117  Massachusetts,  558,  and  many  other 
cases  cited  by  Mr.  Lawson.  In  Wilkinson  v.  Tousley,  16  Minnesota,  299  ;  10 
Am   Rep.  139,  it  is  said  :  "  There  is  a  remarkable  approach  to  unanimity  in 
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the  authorities  iu  answering  this  question  in  the  affirmative."  See  also 
Denver  v.  Bennett,  29  Nebraska,  812 ;  26  Am.  St.  Rep.  415.  But  the  contrary 
was  held  on  this  point  in  Yatea  v.  Foot,  12  Johnson  (New  York),  1 ;  Hill  v. 
Kidd^  43  California,  615;  Hickerson  v.  Benson,  8  Missouri,  8;  40  Am.  Dec. 
115;  and  see  Bernard  v.  Taylor,  23  Oregon,  416;  37  Am.  St.  Rep.  693,  and 
note,  697 ;  18  lawyers'  Rep.  Annotated,  859,  with  notes. 

It  has  even  been  held  that  if  the  stake-money  is  iu  the  hands  of  the  other 
party,  the  party  rescinding  before  the  event  occurs  may  recover  it.  McKee  v. 
Manice,  11  Cushing  (Mass.),  357  ;  Harper  v.  Grain,  36  Ohio  St.  338 ;  38  Am. 
Rep.  589. 

Under  the  New  York  statute  the  losing  party  may  recover  the  money 
staked,  although  it  has  been  paid  over  to  the  winner,  by  action  against  the 
winner  or  the  stakeholder,  and  it  has  been  held  that  he  may  recover  it  from 
the  stakeholder  although  it  had  been  paid  to  the  winner  at  the  plaintifTs 
direction.    Ruchnan  v.  Pitcher,  1  New  York,  392. 

It  is  also  held  that  the  parties  are  not  in  pari  delicto  where  the  illegality  is 
created  by  a  statute  designed  to  protect  one  class  of  men  against  another. 

There  is  a  conflict  in  the  authorities  respecting  the  recovery  of  money  paid 
for  usurious  interest.  Some  States  have  statutes  giving  this  right,  but  it  has 
been  held  that  it  is  a  common-law  right.  Palmer  v.  Lord,  6  Johnson's  Chan- 
cery (New  York),  95.  The  recovery  may  be  had  in  New  York,  New  Hamp- 
shire, Pennsylvania,  Vermont,  Texas,  Kentucky,  Maine,  Ohio,  South  Carolina, 
Georgia,  Indiana,  Mississippi,  Wisconsin  ;  but  not  in  North  Carolina,  Minne- 
sota, Iowa,  Illinois,  Missouri,  Louisiana.  See  Lawson  on  Contracts,  §  54  (b), 
note  2. 

Money  paid  for  a  lottery  ticket  may  be  recovered.  Gray  v.  Roberts,  2  A.  K» 
Marshall  (Kentucky),  208;  12  Am.  Dec.  383.  So  of  money  deposited  in  a 
bank,  payable  at  a  future  day,  in  violation  of  a  statute.  White  v.  Franklin 
Bank,  22  Pickering  (Mass.),  181  ;  Parkei-shurg  v.  Brown,  106  United  States, 
487.  So  where  an  agent  takes  of  a  pensioner  a  fee  in  excess  of  the  statutory 
allowance,  although  both  were  innocent,  and  the  money  had  been  paid  to  the 
principal.     Smart  v.  White,  37  Maine,  332 ;  40  Am.  Rep.  356. 

The  common-law  doctrine  that  some  wagers  were  valid  and  enforceable 
was  from  the  beginning  regarded  with  disfavour  in  this  country.  In  Stoddard 
V.  Martin,  1  Rhode  Island,  1 ;  19  Am.  Dec.  643  (A.  D.  1828),  the  Court  ob- 
served: "This  admission  [of  the  legality  of  wagers]  is  made  with  regret 
in  many  of  the  modern  decisions,  and  were  the  question  res  Integra,  there  is 
little  doubt  that  all  wagers  would  now  be  declared  illegal."  In  Eldred  v. 
MaUoy,  2  Colorado,  320 ;  25  Am.  Rep.  752,  the  Court  said  :  «  The  earlier  de- 
cisions were  founded  on  a  misapprehension  of  the  common  law.  The  courts 
have  enough  to  do  without  devoting  their  time  to  the  solution  of  questions 
arising  out  of  idle  bets  on  dog  and  cock  fights,  horseraces,  the  speed  of  ox- 
teams,  the  construction  of  railroads,  the  number  on  a  dice,  or  the  character  of 
a  card  that  may  be  turned  up."  And  the  Court  might  well  have  added, 
**  whether  be  more  ways  of  nicking  seven  on  the  dice,  allowing  seven  to  be 
the  main,  and  eleven  to  be  a  nick  to  seven,"  a  question  which  Lord  Lough- 
BOROCGH  declined  to  pass  upon,  although  his  Lordship  obiter  observed  that  it 
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was  ''  a  question  admitting  of  no  doubt,  and  capable  of  mathematical  dem- 
onstration." The  Colorado  Court  concluded:  "Appreciating  the  regrets  of 
the  J^nglish  Judges  over  the  establishment  of  a  wrong  rule  in  Great  Britain, 
we  are  in  favour  of  making  a  correct  start  here,  and  accordingly  hold  that  no 
wagering  contract  is  enforceable."  See  note  37  Am.  St.  Rep.  697.  A  rather 
different  view  was  taken  in  Yates  v.  Footf  supra,  where  the  Court  thought 
that  the  "  virtue  of  the  people  "  had  prevented  any  harm  from  bets  on 
election. 

Where  a  contract  is  void  under  the  Statute  of  Frauds,  with  nothing  done 
by  the  seller  (as  in  case  of  a  contract  for  the  sale  of  lands  resting  wholly  in 
parol),  the  vendee  may  recover  back  the  money  paid  thereon,  as  money  had 
and  received,  without  previous  demand.  Nelson  v.  Shelby  Man.  ff  /.  Co.,  96 
Alabama,  515;  38  Am.  St.  Rep.  116.  The  Court  disapprove  the  English 
cases  and  some  in  the  States,  holding  that  the  purchase-money  may  not  be 
recovered  back  if  the  vendor  is  able  and  willing  to  convey,  although  under  no 
legal  obligation  to  do  so.     See  Marcy  v.  Marcy.  9  Allen  (Mass.),  8. 

Where  a  woman  procures  an  insurance  on  the  life  of  her  husband,  without 
his  knowledge,  at  the  suggestion  of  the  insurer's  agent,  and  on  his  assurance 
that  it  was  valid,  she  may  recover  back  the  premiums  paid  by  her.  Fisher  v. 
Met.  Z.  Ins.  Co.,  160  Massachusetts,  386 ;  39  Am.  St.  Rep.  495. 


Section  VI.  —  Essential  Terms  or  Conditions. 

No.  44.  — BEHN  V.  BUENESS. 
(EX.  CH.  1863.) 

RULE. 

Statements  intended  to  be  a  substantive  part  of  the 
contract,  and  which  are  essential  to  its  primary  objects, 
constitute  a  ^-warranty"  in  the  sense  of  a  condition  on 
the  failure  or  non-perfomiance  of  which  the  other  party 
may  repudiate  the  contract  in  ioto. 

Behii  V.  Bnmess. 

82  L.  J.  Q.  B.  204-208  (s.  c.  3  Best  &  Sm.  751 ;  9  Jur.  n.  s.  620;  8  L.  T.  207). 

Contract  —  Essentidl  Condition.  —  Eepresentation. 

[204]  By  a  charter-party,  dated  London,  the  19th  of  October,  1860,  the 
plaintiff's  ship  was  chartered  to  the  defendant  as  follows :  "  It  is  this 
day  mutually  agreed  hetween  A.  B.,  owner  of  the  good  ship  or  vessel  called 
the  3f.,  of  420  tons  or  thereabouts,  now  in  the  port  of  Amsterdam,  and  J.  B., 
of  London,  merchant,  that  the  said  ship,  being  tight,  staunch,  strong,  and  every 
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way  fitted  and  ready  for  the  voyage,  shall  with  all  possible  despatch  proceed 
direct  to  Newport,  Monmouthshire,"  &c.,  and  there  take  in  cargo.  On  the 
15th  of  October  the  ship  was  at  N.,  sixty-two  miles  from  Amsterdam,  and  not 
in  the  port  of  Amsterdam,  and  under  favourable  circumstances  would  have 
reached  the  docks  at  Amsterdam  in  twelve  hours  more,  but  in  consequence  of 
contrary  winds  and  the  absence  of  steam-tug  power,  she  remained  at  N.  till 
over  the  19th  of  October,  and  did  not  reach  the  docks  at  Amsterdam  till  the 
23rd  of  October.  She  discharged  her  cargo  with  all  possible  despatch,  was 
immediately  made  ready  for  sea,  and  proceeded  direct  to  Newport,  where  she 
arrived  on  the  1st  of  December.  The  defendant  altogether  refused  to  load  the 
ship.  In  an  action  brought  against  him  for  such  refusal,  it  was  held,  by 
the  Court  of  Exchequer  Chamber,  reversing  the  judgment  below,  that  the 
words  "  now  in  the  port  of  Amsterdam,"  in  the  charter-party,  imported  a  war- 
ranty, and  that  as  the  ship  was  not  in  the  port  of  Amsterdam  at  the  time  when 
the  charter-party  was  made,  the  defendant  was  justified  in  saying  that  there 
had  been  a  failure  of  performance  of  a  condition  precedent,  and  in  refusing 
altogether  to  carry  out  the  contract. 

Error  was  brought  in  this  case  by  the  defendant  to  review  the 
judgment  of  the  Court  of  Queen's  Bench  on  a  special  case  (re- 
ported below,  31  L.  J.  Q.  B.  73).  The  action  was  for  breach  of 
contract  in  not  loading  the  plaintiffs  vessel  pursuant  to  a  charter- 
party,  dated  London,  the  19th  of  October,  1860,  which  stated,  in 
substance,  that  it  had  been  agreed  "between  A.  Behn,  Esq.,  owner 
of  the  good  ship  or  vessel  called  the  Martaban,  of  420  tons  or 
thereabouts,  now  in  the  port  of  Amsterdam,  and  James  Burness, 
Esq.,  of  London,  merchant,  that  the  said  ship,  being  tight,  staunch, 
strong,  and  every  way  fitted  and  ready  for  the  voyage,  shall  with 
all  possible  despatch  proceed  to  Newport,  in  Monmouthshire," 
there  to  take  in  cargo  for  Hong  Kong. 

On  the  15th  of  October,  1860,  the  ship  was  at  Nieuwediep,  not 
within  the  port  of  Amsterdam,  and  about  sixty-two  miles  from  the 
port  of  Amsterdam,  which,  under  favourable  circumstances,  she 
could  have  reached  in  twelve  hours,  but  through  strong  contrary 
winds  she  was  detained  at  Nieuwediep  till  over  the  19th  of  Octo- 
ber, and  did  not  reach  the  docks  at  Amsterdam  till  the  23rd  of 
October. 

She  then  discharged  her  cargo  with  all  possible  despatch,  and 
proceeded  at  once  to  Newport,  where  she  arrived  on  the  1st  of 
December,  and  was  ready  to  receive  cargo  on  the  5th,  of  which 
notice  was  on  that  day  given  to  the  defendant's  agent.  The 
defendant  however  refused  to  load  the  ship  at  all,  and  hence 
arose  the  action. 
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The  defendant  pleaded  that  time  and  the  then  situation  of  the 
ship  were  essential  and  material  parts  of  the  contract,  and  that  the 
ship  was  not  in  the  port  of  Amsterdam  at  the  time  of  the  making 
of  the  contract,  of  which  fact  the  defendant  then  had  no  knowledge. 

The  case  was  argued  (Nov.  26, 1862,  before  Erle,  C.  J.,  Pollock, 
C.  B.,  Williams,  J.,  Channell,  B.,  and  Byles,  J.)  by 

Sir  G.  Honyman  (F.  M.  White  with  him),  for  the  defendant, 
who  contended,  as  in  the  Court  below,  that  the  expression  in  the 
charter-party  "now  in  the  port  of  Amsterdam,"  made  it  a  con- 
dition precedent  to  the  plaintiffs  right  to  enforce  the  contract 
against  the  defendant,  that  the  ship  should  have  been  in  the  port 
of  Amsterdam  at  the  time  when  the  contract  was  made. 

Manisty  (M*Lachlan  with  him)  urged,  on  the  contrary, 
[*  205]  that  the  words  "  now  in  the  *  port  of  Amsterdam  "  did  not 
import  a  warranty  or  condition  precedent  that  the  ship 
was  in  that  port  at  the  time  stated ;  that  the  fact  of  the  ship  not 
being  then  in  the  port  only  gave  the  defendant  a  right  to  maintain 
a  cross-action  to  recover  such  damages,  if  any,  as  he  might  have 
sustained  by  reason  of  the  ship  not  being  in  the  port  at  the  time 
specified,  and  that  it  could  only  amount  to  a  defence  to  an  action 
for  not  loading,  if  it  could  be  shown  by  the  charterer  that  his 
main  object  in  entering  into  the  contract  had  been  frustrated  by 
the  delay. 

Sir  G.  Honyman  replied. 

The  chief  of  the  authorities  cited  were  referred  to  below,  and  are 
commented  on  in  the  judgment.  Cur.  adv.  vult 

Williams,  J.,  delivered  the  judgment  of  the  Court.  —  The  ques- 
tion in  this  case  is,  whether  the  statement  in  a  charter-party  that 
the  ship  is  "  now  in  the  port  of  Amsterdam  "  is  a  representation  or 
a  warranty,  using  the  latter  word  as  synonymous  with  "condition," 
in  which  sense  it  has  been  for  many  years  understood  with  respect 
to  policies  of  insurance  and  charter-parties.  It  may  be  expedient  to 
commence  the  consideration  of  this  question  by  some  examination 
into  the  nature  of  representations.  Properly  speaking,  a  represent- 
ation is  a  statement  or  assertion  made  by  one  party  to  the  other, 
before  or  at  the  time  of  the  contract,  of  some  matter  or  circum- 
stance relating  to  it.  Although  it  is  sometimes  contained  in  a 
written  instrument,  it  is  not  an  integral  part  of  the  contract,  and, 
consequently,  the  contract  is  not  broken,  although  the  representa- 
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tion  proves  to  be  untrue,  nor  (with  the  exception  of  the  case  of 
policies  of  insurance,  at  all  events,  marine  policies,  which  stand 
upon  a  peculiar  anomalous  footing)  is  such  untruth  any  cause  of 
action,  nor  has  it  any  eflBcacy  whatever  unless  the  representation 
was  made  fraudulently,  either  by  reason  of  its  being  made  with  a 
knowledge  of  its  untruth,  or  by  reason  of  its  being  made  dis- 
honestly, or  with  a  reckless  ignorance  whether  it  was  true  or 
untrue  —  see  Elliott  v.  Von  Glehn,  13  Q.  B.  632  ;  18  lu  J.  Q.  B.  221 ; 
and  Wheelton  v.  Hardisty,  8  El.  &  B.  232 ;  27  L.  J.  Q.  B.  241.  If 
this  be  so,  it  is  difficult  to  understand  the  distinction  wliich  is  to 
be  found  in  some  of  the  treatises,  and  is  in  some  degree,  perhaps, 
sanctioned  by  judicial  authority,  —  see  Barker  v.  Windle,  6  El.  & 
B.  675,  080 ;  sub  nom.  Windle  v.  Barker,  25  L.  J.  Q.  B.  349,  —  that 
a  representation,  if  it  differs  from  the  truth  to  an  unreasonable 
extent,  may  affect  the  validity  of  the  contract.  Where,  indeed,  a 
representation  is  so  gross  as  to  amount  to  suflBcient  evidence  of 
fraud,  it  is  obvious  that  the  contract  would  on  that  ground  be 
voidable.  Although  representations  are  not  usually  contained  in 
the  written  instrument  of  contract,  yet  they  sometimes  are,  but 
it  is  plain  that  their  insertion  therein  cannot  alter  their  nature. 
A  question,  however,  may  arise,  whether  a  descriptive  statement 
in  a  written  instrument  is  a  mere  representation,  or  whether  it  is 
a  substantive  part  of  the  contract.  This  is  a  question  of  construc- 
tion, which  the  Court  and  not  the  jury  must  determine.  If  the 
Court  should  come  to  the  conclusion,  that  such  a  statement  by 
one  party  was  intended  to  be  a  substantive  part  of  this  contract, 
and  not  a  mere  representation,  the  often-discussed  question  may, 
of  course,  be  raised,  whether  this  part  of  the  contract  is  a  con- 
dition precedent  or  only  an  independent  agreement,  a  breach  of 
which  will  not  justify  a  repudiation  of  the  contract,  but  can  only 
be  a  cause  of  action  for  compensation  in  damages.  In  the  con- 
struction of  charter-parties  this  question  has  been  often  raised 
with  reference  to  stipulations  that  some  future  thing  should  be 
done  or  shall  happen,  and  has  given  rise  to  many  nice  distinctions. 
Thus,  a  statement  that  a  vessel  is  to  sail  or  be  ready  to  receive  a 
cargo  on  or  before  a  given  day,  has  been  held  to  be  a  condition, — 
see  Glaholm  v.  Hays,  2  Man.  &  G.  257 ;  10  L.  J.  C.  P.  98 ;  Oliver 
V.  Fielden,  4  Ex.  135 ;  18  L.  J.  Ex.  353 ;  Croockevnt  v.  Fletcher,  1 
Hurl.  &  N.  893 ;  26  L.  J.  Ex.  153 ;  and  Seeger  v.  Duthie,  8  C.  B. 
(N.  S.)  45 ;  29  L.  J.  C.  P.  253,—  while  a  stipulation  that  she  shall 
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[*206]  sail  ♦with  all  convenient  speed,  or  within  a  reasonable 
time,  has  been  held  to  be  only  an  agreement  —  see  Tarra^ 
bochia  v.  Hickie,  1  Hurl.  &  N.  183 ;  26  L.  J.  Ex.  26 ;  Dimech  v. 
Corlett,  12  Moo.  P.  C.  C.  199 ;  see  also  Clipsham  v.  Vertue,  5  Q.  B. 
265 ;  13  L.  J.  Q.  B.  2.  But  with  respect  to  statements  in  a  con- 
tract descriptive  of  the  subject-matter  of  it,  or  of  some  material 
incident  thereof,  the  true  doctrine  established  by  principle,  as  well 
as  authority,  appears  to  be,  generally  speaking,  that  if  such  descrip- 
tive statement  was  intended  to  be  a  substantive  part  of  the  con- 
tract, it  is  to  be  regarded  as  a  warranty,  that  is  to  say,  a  condition, 
on  the  failure  or  non-performance  of  which  the  other  party  may,  if 
he  be  so  minded,  repudiate  the  contract  in  toto,  and  so  be  relieved 
from  performing  his  part  of  it,  provided  it  has  not  been  partially 
executed  in  his  favour.  If,  indeed,  he  has  received  the  whole,  or 
any  substantial  part,  of  the  consideration  for  the  promise  on  his 
part,  the  warranty  loses  the  character  of  a  condition,  or,  to  speak 
more  properly,  perhaps,  ceases  to  be  available  as  a  condition,  and 
becomes  a  warranty  in  the  narrow  sense  of  the  word,  namely,  a 
stipulation  by  way  of  agreement  for  the  breach  of  which  a  com- 
pensation must  be  sought  in  damages  —  see  Ellen  v.  Topp,  6  Ex. 
424;  20  L.  J.  Ex.  241,  245  ;  Graves  v.  Legg,  9  Ex.  709;  23  L.  J. 
Ex.  228,  adopting  the  observations  of  Williams,  Serj.,  on  the  case 
of  Boone  v.  Eyre,  2  Black.  1312 ;  see  1  Wms.  Saund.  320,  d, ;  see 
also  Elliott  V.  Von  Glehn.  Accordingly,  if  a  specific  thing  has  been 
sold  with  a  warranty  of  its  quality,  under  such  circumstances  that 
the  property  passes  by  the  sale,  the  vendee  having  been  thus  bene- 
fited by  the  partial  execution  of  the  contract  and  become  the  pro- 
prietor of  the  thing  sold,  cannot  treat  the  failure  of  the  warranty 
as  a  condition  broken,  unless  there  is  a  special  stipulation  to  that 
effect  in  the  contract,  —  see  Banncrmann  v.  White,  10  C.  B.  (N.  S.) 
844;  31  L.  J.  C.  P.  28,  —  but  must  have  recourse  to  an  action  for 
damages  in  respect  of  the  breach  of  warranty.  But  in  cases  where 
the  thing  sold  is  not  specific,  and  the  property  has  not  passed  by 
the  sale,  the  vendee  may  refuse  to  receive  the  thing  proffered  to 
him  in  performance  of  the  contract,  on  the  ground  that  it  does  not 
correspond  with  the  descriptive  statement,  or,  in  other  words,  that 
the  condition  expressed  in  the  contract  has  not  been  performed. 
Still,  if  he  receives  the  thing  sold  and  has  the  enjoyment  of  it,  he 
cannot  afterwards  treat  the  descriptive  statement  as  a  condition, 
but  only  as  an  agreement,  for  the  breach  of  which  he  may  bring 
an  action  to  recover  damages. 
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In  the  present  case,  as  the  defendant  has  not  received  any  benefit 
or  advantage  under  the  contract,  but  has  wholly  repudiated  it,  the 
question  is  simply  whether,  in  the  true  construction  of  the  charter- 
party,  the  Court  ought  to  infer  that  the  statement  as  to  the  ship 
being  at  that  date  in  the  port  of  Amsterdam  was  meant  to  be  as  a 
substantive  part  of  the  contract,  or  a  representation  collateral  to  it. 
And  this  question  appears  to  be  properly  raised  by  the  averment 
in  the  plea,  that  time  and  fhe  situation  of  the  vessel  were  essential 
and  material  parts  of  the  contract.  On  the  trial  of  the  issue  joined 
thereon,  it  was  no  part  of  the  Judge's  duty  to  leave  to  the  jury  any 
question  as  to  the  construction  of  the  contract,  or  the  materiality 
of  any  of  its  statements.  It  was  his  function  to  construe  the  con- 
tract with  the  aid  of  the  surrounding  circumstances  found  by  the 
jury,  and  to  decide  for  himself  whether  the  statement  that  the  ship 
was  in  the  port  (supposing  it  to  be  untrue)  was  an  essential  part 
of  the  contract,  or  a  mere  representation,  and  to  direct  the  jury  to 
find  for  the  defendant  or  the  plaintiff  accordingly.  The  question 
it  should  seem  might  also  be  raised  by  pleading  the  material  cir- 
cumstances —  as  was  done  in  Graves  v.  Legg  —  on  which  the 
defendant  relies  as  leading  to  the  construction  which  the  plea 
seeks  to  put  on  the  instrument.  Unless  one  or  other  of  these 
modes  of  pleading  were  adopted,  the  Court,  in  case  there  should 
be  a  demurrer  to  the  plea,  or  an  application  for  judgment  non 
obstante  veredicto,  would  be  precluded  from  taking  the  surrounding 
circumstances  into  consideration  in  aid  of  the  construction. 

It  is  plain  that  the  Court  must  be  influenced  in  the  con- 
struction not  only  by  the  *  language  of  the  instrument,  [*207] 
but  also  by  the  circumstances  under  which  and  the  pur- 
poses for  which  the  charter-party  was  entered  into.  For  instance, 
if  it  was  made  in  the  time  of  war,  the  national  character  of  the 
vessel  is  of  such  importance  that  a  statement  of  it  in  the  charter- 
party  might  properly  be  regarded  as  part  of  the  shipowner's  con- 
tract, and  so  amounting  to  a  warranty.  Whereas  the  very  same 
statement  in  the  time  of  peace,  being  wholly  unimportant,  might 
well  be  construed  to  be  a  mere  representation.  So,  if  it  were 
shown  that  the  charter-party  was  made  for  a  purpose,  such  that 
unless  the  vessel  began  her  voyage  from  the  port  of  loading  with  a 
cargo  on  board  by  a  certain  time,  it  was  manifest  that  the  object 
of  the  charter-party  would  in  all  probability  be  frustrated,  the 
Court  might  properly  be  led  by  these  circumstances  to  conclude 
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that  a  statement  as  to  the  locality  of  the  ship,  coupled  with  the 
stipulation  that  she  should  sail  with  all  convenient  speed,  was  a 
warranty  of  her  then  locality.  But  we  feel  a  difficulty  in  acceding 
to  the  suggestion  that  appears  to  have  been,  to  some  extent,  sanc- 
tioned by  high  authority,  —  see  Dimech  v.  Corlett,  —  that  a  state- 
ment of  this  kind  in  a  charter-party  which  may  be  regarded  as  a 
mere  representation,  if  the  object  of  the  charter-party  be  still  practi- 
cable, may  be  construed  as  a  warranty,  if  that  object  turns  out  to  be 
frustrated,  because  the  instrument,  it  should  seem,  ought  to  be  con- 
strued with  reference  to  the  intention  of  the  parties  at  the  time  it 
was  made,  irrespective  of  the  events  which  may  afterwards  occur. 
It  is  true  that  in  some  of  the  cases  in  which  the  question  has  been 
whether  a  stipulation  in  a  charter-party  amounted  to  a  condition, 
the  Court  decided  that  question  in  the  negative,  and  in  so  doing 
took  occasion  to  suggest  that  neglect  or  delay  on  the  part  of  the 
shipowner  to  execute  his  part  of  the  contract,  might  be  a  breach 
of  such  an  essential  stipulation  on  his  part  as  to  justify  the  char- 
terer in  treating  the  contract  as  brought  to  an  end  thereby,  and  in 
refusing  on  that  account  to  perform  his  part  of  it ;  and  further 
suggested  that  in  deciding  whether  the  breach  on  the  shipowner's 
part  was  of  such  an  essential  stipulation  as  that  described,  the 
Court  might  advert  to  the  fact  whether  such  breach  had  frustrated 
the  material  object  which  the  charterer  had  in  view  —  see  Freeman 
V.  Taylor,  8  Bing.  124;  1  L.  J.  (N.  S.)  C.  P.  26;  Tarrahochia  v. 
Hickie,  and  Dimech  v.  Corletty  see  pp.  221,  227  of  the  report,  12 
Moo.  P.  C.  C.  But  the  Court  did  not,  we  apprehend,  mean  to  inti- 
mate that  the  frustration  of  the  voyage  would  convert  a  stipulation 
into  a  condition  if  it  were  not  originally  intended  to  be  one. 

The  question  on  the  present  charter-party  is  confined  to  the 
statement  of  a  definite  fact,  the  place  of  the  ship  at  the  date  of  the 
contract.  Now  the  place  of  the  ship  at  the  date  of  the  contract, 
when  the  ship  is  in  foreign  parts  and  is  chartered  to  come  to 
England,  may  be  the  only  datum  on  which  the  charterer  can  found 
his  calculations  of  the  time  of  the  ship  arriving  at  the  })ort  of 
loading.  A  statement  is  more  or  less  important  in  proportion  as 
the  object  of  the  contract  more  or  less  depends  upon  it.  For  in 
most  charters,  considering  winds,  markets,  and  dependent  contracts, 
the  time  of  a  ship's  arrival  to  load  is  an  essential  fact  for  the 
interest  of  the  charterer.  In  the  ordinary  course  of  charters  in 
general,  it  would  be  so.     The  evidence  for  the  defendant  shows  it 
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to  be  actually  so  in  this  case.  Theu,  if  the  statement  of  the  place 
of  the  ship  is  a  substantive  part  of  the  contract,  it  seems  to  us, 
that  we  ought  to  hold  it  to  be  a  condition  upon  the  principles 
above  explained,  unless  we  can  find,  in  the  contract  itself  or  the 
surrounding  circumstances,  reason  for  thinking  that  the  parties  did 
not  so  intend.  If  it  was  a  condition,  and  not  performed,  it  follows 
that  the  obligation  of  the  charterer  dependent  thereon  ceased  at 
his  option,  and  considerations  either  of  the  damage  to  him  or  of 
proximity  to  performance  on  the  part  of  the  shipowner  are  irrele- 
vant. Such  was  the  decision  of  Glaholm  v.  Hays,  where  the 
stipulation  in  the  charter  of  the  ship  to  load  at  Trieste,  was  that 
she  should  sail  from  England  on  or  before  the  4th  of  February 
("  to  sail  on  or  before  the  4th  of  February  ") ;  and  the  non-per- 
formance of  tliis  condition  released  the  charterer,  notwithstanding 
the  reasons  alleged  in  order  to  justify  the  non-performance.  So  in 
Ollive  V.  Booker,  1  Ex.  416,  17  L.  J.  Ex.  21,  the  statement 
in  the  charter  of  a  ship  which  *  was  to  load  at  Marseilles,  [*  208] 
was  that  she  "  was  now^  at  sea,  having  sailed  three  weeks 
ago,"  and  it  was  held  to  be  a  condition,  for  the  reasons  above  stated. 
And  we  would  note  that  the  marginal  abstract  of  this  case,  in  the 
report,  1  Ex.  416,  makes  the  statement  to  have  been  "having  sailed 
three  weeks  ago,  or  thereabouts"  If  the  statement  had  been  really 
so  indefinite,  it  may  be  that  the  Court  would  have  come  to  a 
different  conclusion. 

We  think  these  cases  well  decided,  and  that  they  govern  the 
present  case.  We  think  that  the  decision  of  Dimech  v.  Corlett 
does  not  conflict  with  them,  because  it  is  immersed  in  the  specific 
facts  there  set  out,  so  as  to  be  a  precedent  only  for  cases  with  very 
analogous  specific  facts.  The  statement  in  that  charter,  that  the 
ship  was  "now  at  anchor  in  this  port"  (Malta),  did  not  avail  to 
release  the  charterer,  because  the  ship  was  in  the  port  in  the  dry 
dock,  although  the  statement  of  the  fact  that  she  was  at  anchor  in 
the  port  was  definite,  and  indicated  that  she  was  ready  for  sea, 
while,  in  truth,  she  was  in  a  dry  dock,  being  built,  and  was  not 
completed  for  a  month  ;  yet  as  the  defendant  was  at  Malta,  and 
was  presumed  to  have  known  the  state  of  the  ship,  and  also  to 
have  known  of  the  delay,  and  did  not  insist  that  the  charter-party 
was  broken,  but  allowed  the  ship  to  sail  from  Malta  for  Alexandria, 
without  objection,  his  defence  on  this  point  failed. 

The  Court  below,  in  a  manner,  referred  the  case  to  a  Court  of 
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error  to  say  whether  the  decision  should  be  governed  by  Ollive  v. 
Booker  or  Dimech  v.  Corlett  We  are  of  opinion,  for  the  reasons 
assigned,  that  the  decision  of  Ollive  v.  Booker  was  sound,  and  that 
it  governs  our  decision  here.  And  we  are  further  of  opinion  that  in  so 
holding,  we  do  not  at  all  conflict  with  the  decision  in  the  case  of 
Dimech  v.  Corlett  as  above  explained.  On  these  grounds,  we  think 
that  the  judgment  of  the  Queen's  Bench  should  be  reversed. 

Judgment  reversed. 

ENGLISH  NOTES. 

In  all  cases  of  variation  between  the  description  of  the  subject-matter 
of  a  contract  and  the  subject-matter  of  the  performance  tendered,  the 
test  of  deciding  whether  the  variation  is  essential  or  not,  is  whether 
the  object  tendered  is  different  in  kind  from  the  object  described. 

For  instance,  where  goods  are  sold  under  a  certain  denomination, 
the  buyer  has  a  right  to  expect  that  they  will  be  such  as  commercially 
fall  under  that  description.  The  fact  that  they  were  bought  after  in- 
spection of  the  bulk  and  without  warranty  makes  no  difference.  Josling 
V.  Kinrjsford  (1863),  13  C.  B.  (N.  S.)  447,  32  L.  J.  C.  P.  94.  Com- 
pare  with  this  Hopkins  v.  Hitchcock  (1863),  14  C.  B.  (N.  S.)  65,  32 
L.  J.  C.  P.  154.  The  plaintiff,  H.  &  Co.,  carried  on  business  as  iron 
manufacturers,  having  succeeded  to  a  firm  of  S.  &  H.  The  defendant 
was  acquainted  with  the  iron  manufactured  by  the  latter  firm,  which  was 
always  marked  **  S.  &  H."  Knowing  of  the  change  in  the  firm,  he  or- 
dered **  S.  &  H."  bars  of  H.  &  Co.  The  plaintiffs  sent  iron  of  the  same 
quality  as  '*  S.  &  H.,"  but  marked  *'  H.  &  Co."  The  jury  found  that 
there  was  no  value  in  the  brand  S.  &  H.  It  was  held  that  there  was  no 
stipulation  for  a  particular  brand,  the  letters  **  S.  &  H."  being  used  to 
describe  a  particular  quality  of  iron  only.  So  if  a  ship  when  chartered 
is  described  as  "A.  1,"  she  must  have  classed  at  the  time  as  such  at 
Lloyd^s.  Rmith  v.  MacMillan  (1864),  2  H.  &  C.  750,  33  L.  J.  Ex.  38,  9 
L.  T.  541, 12  W.  T.  381.  In  Azemar  v.  Casella  (1867),  L.  R.,  2  C.  P. 
431,  677,  36  L.  J.  C.  P.  124,  263,  the  defendants,  through  brokers, bought 
of  the  plaintiff  "  the  following  cotton,  viz.  5^  128  bales  at  25(f.  per  lb., 
expected  to  arrive  in  London  per  Cheviot  from  Madras.  The  cotton 
guaranteed  equal  to  sealed  sample  in  the  broker's  possession;  should 
the  qualit}/  prove  inferior  to  the  guarantie,  a  fair  allowance  to  be 
made."  The  sample  was  of  long-staple  Salem  cotton,  and  the  goods 
tendered  were  known  as  ''Western  Madras."  Held,  that  the  defend- 
ants were  not  bound  to  accept  the  cotton  with  an  allowance,  for  the 
allowance  clause  had  reference  only  to  inferiority  of  quality  and  not  to 
difference  of  kind.    With  this  may  be  contrasted  Heyworth  v.  Hutehin- 
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son  (1867),  L.  R.,  2  Q.  B.  447,  36  L.  J.  Q.  B.  270.  There  the  defend- 
ant bought  of  the  plaintiffs  at  a  price  named  *'413  bales  of  wool  to 
arrive  ex  Stlge,  or  any  vessel  they  may  be  transshipped  in.  The  wool 
to  be  guaranteed  about  similar  to  samples  in  the  selling  brokers'  pos- 
session; and  if  any  dispute  arises,  it  shall  be  decided  by  the  selling 
brokers,  whose  decision  shall  be  final."  The  wool  was  not  similar  to  sam- 
ple, and  the  brokers,  after  protest  from  the  defendant,  awarded  an  abate- 
ment in  the  price.  Held,  that  as  the  contract  was  for  the  sale  of  specific 
goods,  the  guaranty  was  not  a  condition,  but  a  collateral  warranty. 

In  contracts  for  acting  or  singing  at  music  halls  and  theatres,  it  is 
implied  as  an  essential  condition  that  the  person  engaged  shall  appear 
in  the  first  and  early  performances.  Foussard  v.  Spiers  &  Pond  (1876), 
1  Q.  B.  D.  410,  45  L.  J.  Q.  B.  621,  34  L.  T.  572,  24  W.  R.  819.  An 
express  stipulation  as  to  attending  rehearsals  may  or  may  not  be  essen- 
tial according  to  circumstances.  In  Bettini  v.  Gye  (1876),  1  Q.  B.  D. 
183,  45  L.  J.  Q.  B.  209,  34  L.  T.  246,  24  W.  R.  551,  the  condition  in 
question  was  considered  not  essential. 

Where  a  party  has  benefited  by  part  performance  of  the  consider- 
ation he  cannot  insist  upon  treating  as  essential  a  condition  which  has 
not  been  complied  with,  in  order  to  rescind  the  contract.  Carter  v. 
Scargill  (1875),  L.  R.,  10  Q.  B.  564,  32  L.  T.  694. 

AMERICAN  NOTES. 

The  principal  case  is  cited  by  Mr.  Lawson  as  "  the  leading  case,"  and 
largely  quoted  from  in  his  text  (Contracts,  §  217)  (b). 

It  is  agreed,  in  several  very  important  recent  American  cases,  that  mere 
expressions  of  opinion  or  recommendation,  however  false  and  deceptive,  fall 
short  of  legal  fraud,  especially  where  the  party  making  them  had  no  superior 
means  of  knowledge  and  used  no  artifice  to  prevent  inquiry.  Ellu  v.  Andrews^ 
56  New  York,  83 ;  15  Am.  Rep.  379,  and  note,  382 ;  Homer  v.  Perkins,  124 
Massachusetts,  431 ;  26  Am.  Rep.  677 ;  Chrysler  v.  Canaday,  90  New  York, 
272 ;  43  Am.  Rep.  166 ;  Watts  v.  Cummins,  59  Pennsylvania  State,  84 ;  Shade 
V.  Creviston,  93  Indiana,  591 ;  Gordon  v.  Butler,  105  United  States,  553;  Cabot 
V.  Christie,  42  Vermont,  121 ;  1  Am.  Rep.  31S;  Neidefery.  Chastain,  71  Indiana, 
363;  36  Am.  Rep.  198;  Graffemtein  v.  Epstein,  23  Kansas,  443;  33  Am.  Rep. 
171.  To  constitute  legal  fraud,  there  must  be  a  false  and  fraudulent  state- 
ment as  to  some  material  fact,  as  distinguished  from  a  mei*e  alleged  opinion, 
belief,  or  recommendation.  Thus  a  deceptive  and  false  statement  that  a  farm 
last  year  produced  a  certain  quantity  of  hay  would  be  fraudulent,  but  not  so 
of  a  statement  it  would  produce  that  quantity.  Coon  v.  Atwell,  46  New  Hamp- 
shire, 510 ;  and  cases  cited  in  Browne  on  Sales,  p.  106,  note  33 ;  especially  Lewis 
V.  Jewell,  151  Massachusetts,  345 ;  21  Am.  St.  Rep.  454 ;  Clark  v.  Edgar,  84 
Missouri,  106  ;  54  Am.  Rep.  84 ;  Conlan  v.  Roemer,  52  New  Jersey  Law,  53. 

False  statements  as  to  the  cost  of  an  article  have  been  considered  venial, 
and  so  as  to  the  amount  the  seller  had  been  offered,  and  as  to  the  amount  of 
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a  business.  Holbrook  v.  Connor,  60  Maine,  578 ;  11  Am.  Rep.  212 ;  Poland  v. 
Broumell,  131  Massachusetts,  138 ;  41  Am.  Rep.  215 :  Hauk  v.  Broumell,  120 
Illinois,  IGl.  But  as  to  cost,  see  Luebke  v.  Berlin  3/.  Works,  88  Wisconsin, 
442 ;  43  Am.  St.  Rep.  913. 

On  contracts  of  sale,  if  the  seller  gives  assurance  of  some  fact,  coupled 
with  an  agreement,  express  or  implied,  to  make  the  assurance  good  or  pay 
for  the  deficiency,  this  is  a  warranty.  Bennett's  Notes  to  Benjamin  on  Sales 
(6th  Am.  ed.),  p-  622 ;  Fairbank  Canning  Co.  v.  Metzger,  118  New  York,  260 ; 
16  Am.  St.  Rep.  753. 

The  word  **  warrant "  need  not  be  used ;  mere  averments  of  opinion,  or 
praise,  do  not  constitute  a  warranty ;  a  positive  statement  of  a  material  fact 
intended  and  relied  on  as  a  warranty  is  sufficient.  Kircher  v.  Conrad,  9  ^Mon- 
tana,  191 ;  18  Am.  St.  Rep.  731 ;  Drew  v.  Edmunds,  60  Vermont,  401 ;  6  Am. 
St.  Rep.  122. 

Some  Coui-ts  hold  the  intent  essential.  McFarland  v.  Newman,  9  Watts 
(Pennsylvania),  55;  34  Am.  Dec.  497;  Foster  v.  Estate  of  Caldwell ,  18  Ver- 
mont, 176 ;  Ender  v.  Scott,  11  Illinois,  35 ;  Enger  fr  Co.  v.  Dawley  5*  Co,,  62 
Vermont,  165.  Others  hold  it  immaterial.  Reed  v.  Hastings,  61  Illinois,  266 ; 
Hawkins  v  Pemherton,  51  New  York,  198 ;  10  Am.  Rep.  595 ;  Bower  v.  Fenn^ 
90  Pennsylvania  St.  359  ;  35  Am.  Rep.  662. 

If  the  words  are  ambiguous,  the  question  is  for  the  jury.  Tuttle  v.  Brown, 
4  Gray  (Mass.),  457 ;  64  Am.  Dec.  80  (a  cow  "  is  all  right ") ;  Baum  v.  Stevens, 
2  Iredell  Law  (Nor.  Car.),  411  ("a  young,  likely,  healthy  negro")  ;  Herron 
§'  Holland  v.  Dibrell,  87  Virginia,  289  (tobacco  "  sound,  sun-dried,  and  would 
certainly  keep  ")  ;  Roberts  v.  Morgan,  2  Cowen  (New  York),  438  ("  sound  horse 
except  bunch  on  his  leg,"  but  he  had  glandei-s)  ;  Cook  v.  Moseley,  13  Wendell 
(New  York),  277  (not  afraid  to  warrant  horse  sound  so  far  as  he  knew).  See 
Robson  v.  Miller,  12  South  Carolina,  586 ;  32  Am.  Rep.  518 ;  Alexander  v.  DuUon, 
68  New^  Hampshire,  282  (corns  on  a  horse's  foot). 

If  the  words  are  unambiguous,  they  are  for  the  Court.  DaniellsY,  Aldrichj 
42  Michigan,  58;  Stroud  v.  Pierce,  6  Allen  (Mass.),  413  (piano  "well  made 
and  would  stand  up  to  concert  pitch  "). 

Mr.  Bennett  thinks  the  true  rule  to  be  that  the  jury  may  judge  whether 
the  words  were  of  mere  opinion  or  commendation,  or  of  positive  affirmation 
of  quality  and  intended  to  be  so  understood  and  relied  on  by  the  buyer,  and 
if  the  latter,  they  constitute  a  warranty  in  law,  and  the  seller's  intent  is  imma- 
terial. Bennett's  Notes  (Benj.  Sales,  6th  Am.  ed.  p.  625) ;  Commonwealth  v. 
Jackson,  132  Massachusetts,  16;  Beals  v.  Olmstead,  24  Vermont,  114;  58  Am. 
Dec.  150 ;  McClintock  v.  Eurick.  87  Kentucky,  167 ;  Ormsby  v.  Budd,  72  Iowa, 
80 ;  Drew  v.  Ellison,  60  Vermont,  401 ;  Whitwnrth  v.  Thomas,  83  Alabama, 
308 ;  3  Am.  St.  Rep.  725 ;  State  v.  Tomlin,  29  New  Jersey  Law,  13 ;  Bigler  v. 
FUckingcr,  55  Pennsylvania  State,  279. 

The  following  have  been  considered  warranties :  Piano  "  warranted  for 
five  years."  warranty  of  strength,  Snow  v.  Schomacker  Man.  Co.,  69  Alabama, 
111;  44  Am.  Rep.  509;  horse  "sound  and  kind,"  Hobart  v.  Young,  63  Ver- 
mont, 366 ;  12  Lawyers'  Rep.  Annotated,  693 ;  horse  "  all  right  but  will  shy," 
warranty  against  partial  blindness,  Kingsley  v.  Johnson,  49  Connecticut,  462 ; 


R.  C.  VOL.  VI.]      SECT.  VIL  —  N0N-ES8ENTIAX  CONDITIONS.  503 

Ho.  46. — Parkiii  ▼.  Thorold,  16  Beay.  59.  —Bole. 

horse  "  soand  and  right,"  but  taming  out  a  "  cribber,"  Walker  v.  Hoisingtoriy 
43  Vermont,  608  j  see  notes,  3  Lawyers*  Rep.  Annotated,  184 ;  12  Id.  639. 

The  following  have  been  held  not  warranties:  horse  " considered  kind," 
Wason  V.  Roioey  16  Vermont,  525 ;  horse  "  kind,  sound,  and  gentle,"  Holmes 
r.  Tyson,  147  Pennsylvania  State,  305 ;  15  Lawyers'  Rep.  Annotated,  209 ; 
"  wine  in  merchantable  order,  to  be  approved  by  buyer  in  three  days,"  Genlilli 
V.  Starace,  133  New  York,  140 ;  growing  crop  of  tobacco,  "  to  be  well  cured 
and  in  good  condition,"  Reed  v.  Randall,  29  New  York,  358 ;  86  Am.  Dec. 
305 ;  horse  "  all  right  every  way  for  livery  purposes,"  but  with  foal,  Whitney 
V.  Taylor,  54  Barbour  (New  York  Supr.  Ct.),  536. 

The  buyer  of  warranted  goods  is  not  bound  to  return  them ;  he  may  retain 
them  and  sue  for  damages  for  breach  of  warranty,  or  he  may  return  them  and 
sue  for  damages.  Tiedeman  on  Sales,  §  197  ;  cases  cited  in  Lawson  on  Con- 
tracts, §  454,  notes,  1,  3.  The  return  is  allowed  in  Maryland,  Massachusetts, 
Maine,  Iowa,  Wisconsin,  and  Illinois,  but  not  in  New  York,  Kentucky,  Penn- 
sylvania, Tennessee,  Vermont,  Indiana,  Texas.  See  Browne  on  Sales,  p.  196 ; 
bay  V.  Pool,  52  New  York,  416;  11  Am.  Rep.  719. 


Section  VII.  —  Non-essenticU  CondUions. 

No.  45.  —  PARKIN  v.  THOROLD. 
(OH.  1852.) 

No.  46.  — HOULDS WORTH  v.  EVANS. 
(1868.) 
RULE. 

Time  is  primd  fade  not  of  the  essence  of  the  contract. 
It  may  be  made  so,  expressly  or  impliedly,  from  the  nature 
of  the  contract  or  by  notice. 

Farkiii  v.  Thorold. 

16  Beav.  59-76  (s.  o.  22  L.  J.  Ch.  170;  16  Jur.  959). 
Contract  —  Essential  Condition.  —  Time. 

In  equity,  the  time  appointed  for  the  completion  of  a  contract  is  not,   as  [59] 
at  law,  of  the  essence  of  the  contract ;  but  it  may  be  made  so  by  direct 
stipulation  or  necessary  implication. 

Though  time  be  not  originally  an  essential  part  of  a  contract,  yet  cither  party 
may,  by  notice,  insist  on  its  being  completed  within  a  reasonable  time. 

On  the  25th  of  July,  1850,  the  plaintiff  agreed  to  sell  to  the  de- 
fendant a  freehold  estate.    The  abstract  was  to  be  delivered  within 
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ten  days,  and  by  the  fifth  coudition  of  sale  it  was  stipulated  as 
follows :  The  purchaser  shall  pay  a  deposit,  "  and  sign  an  agree- 
ment for  completing  the  purchase  and  for  payment  of  the  residue 
of  the  purchase-money  on  or  before  the  25th  of  October  next,"  at 
the  office  of  Mr.  F.,  "  at  which  time  and  place  the  purchase  is  to  be 
completed." 

The  seventh  condition  provided,  "  that  in  case  the  completion  of 
the  purchase,  through  the  default  of  the  purchaser,  shall  not  take 
place  on  the  25th  of  October  next,  the  purchaser  shall  pay  in- 
terest, at  five  per  cent,  up  to  the  time  of  actually  completing  the 
purchase." 

The  fifteenth  condition  provided  that  if  the  purchaser  "  should 
neglect  or  fail  to  comply  with  the  conditions  and  to  complete  his 
purchase  by  the  time  and  in  manner  aforesaid,"  his  deposit  should 
be  forfeited  to  the  vendor,  who  should  be  at  liberty  to  resell,  &c. 

The  conditions  were  signed  by  both  parties,  and  the  deposit 
paid. 
[*60]  *The  abstract  was  delivered,  but  difficulties  arose,  in 
consequence  of  a  settlement  dated  in  1804  having  been 
mislaid.  A  correspondence  took  place  respecting  it,  and  on  the 
17th  of  October  the  vendor's  solicitors  stated,  "  I  only  require 
time  to  be  able  to  find  the  settlement.  I  believe  I  have  found 
out  where  it  is." 

On  the  21st  of  October,  the  purchaser's  solicitor  gave  notice, 
that  unless  the  settlement  were  produced  and  the  other  requi- 
sitions satisfied  on  or  before  the  5th  of  November  he  would  treat 
the  contract  as  at  an  end,  and  require  a  return  of  the  deposit. 

On  the  7th  of  November,  the  deposit  was  formally  demanded. 
The  vendor,  on  the  8th  of  January,  1851,  offered  to  produce  the 
deed,  but  the  purchaser  then  stated  that  he  had  long  abandoned 
the  contract,  and  on  the  28th  of  February,  1851,  he  brought  an 
action  for  the  recovery  of  the  deposit.  On  the  following  day  (1st 
of  March),  the  vendor  instituted  this  suit  for  the  specific  perform- 
ance of  the  contract. 

On  a  motion  to  dissolve  the  common  injunction  to  stay  the  pro- 
ceedings at  law.  Lord  Cranworth,  holding  that  time  was  at  law 
and  in-  equity  of  the  essence  of  the  contract,  and  that  it  had  not 
been  waived,  dissolved  the  injunction.  The  action  went  on,  but 
was  afterwards  discontinued,  and  the  cause  now  came  on  for 
hearing. 
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Mr.  Stuart  and  Mr.  Terrell  for  the  plaintiflf.  —  Though,  at  law, 
time  may  be  of  the  essence  of  the  contract,  yet  in  equity,  where 
there  is  no  unreasonable  delay,  the  circumstance  that  the  pur- 
chase is  not  completed  within  the  time  anticipated  by  both  parties, 
will  not  avoid  the  contract  1  Sugden,  Vendors  and  Pur- 
chasers *  (10th  ed.),  407 ;  Seton  v.  Slade,  7  Ves.  272 ;  6  E.  E.  [*  61] 
124 ;  and  see  Dart's  Compendium,  &c.  232  (2nd  ed.).  The 
time  at  which  a  contract  is  to  be  performed  is  not  essential  in 
equity  as  at  law.     Radcliffe  v.  Warrington,  12  Ves.  326. 

"Where  a  vendor  has  proceeded  to  make  out  his  title,  and  has 
not  been  guilty  of  gross  negligence,  equity  will  assist  him,  although 
the  title  was  not  deducted  at  the  time  appointed."  Sugden's  Con- 
cise View,  &c.  188,  p.  2.  The  case  now  comes  on  under  circum- 
stances differing  from  those  under  which  Lord  Cranwortii  decided 
it,  and  is  not  therefore  governed  by  his  decision.  Secondly,  the 
defendant  himself  has  waived  the  obligation  to  complete  on  the 
day  stated,  by  extending  the  time. 

Mr.  E.  Palmer  and  Mr.  Speed  for  the  defendant.  If  time  be  of 
the  essence  of  the  contract  at  law,  there  is  no  reason  why  a  differ- 
ent rule  of  interpretation  of  the  same  contract  should  exist  in  this 
Court  Lord  Cranworth  has  decided,  in  the  present  case,  that  the 
contract  was  at  an  end,  a  ad  there  is  no  evidence  now  before  the 
Court  which  changes  the  rights  then  existing  between  the  parties. 

But  even  if  time  be  not  essential,  still  this  Court  will  not  inter- 
fere where  there  has  been  laches  and  delay  on  the  part  of  the 
plaintiff.  Lloyd  v.  Collett,  4  Bro.  C.  C.  469  ;  Guest  v.  Homfrat/,  5 
Ves.  818 ;  5  E.  E.  176  ;  Alley  v.  Deschamps,  13  Ves.  225  ;  Barring- 
tony.  Wheeler,  4  Ves.  686  ;  Walker  v.  Jeffreys,  1  Hare,  341,  11  L. 
J.  Ch.  209.  "  The  tendency  of  the  Court,  in  modern  cases,  has 
been  to  restrict  the  exercise  of  its  jurisdiction  in  en- 
forcing specific  performance  *  of  contracts  to  those  cases  [*  62] 
in  which  the  plaintiff  has  been  prompt  in  seeking  his 
equitable  remedy."  Southcomh  v.  Tlie  Bishop  of  Exeter,  6  Hare, 
213;  16  L.  J.  Ch.  378;  and  see  Dart's  Compendium,  &c.  (2nd 
ed.)  580.  At  any  rate,  the  purchaser  had  a  right,  by  notice,  to 
limit  a  time  for  the  completion,  and  in  default  of  the  vendors 
making  out  their  title  within  the  specified  period  to  abandon 
the  contract  Heaphy  v.  Hill,  2  Sm.  &  St.  29 ;  Watson  v.  Reid^ 
1  Euss.  &  M.  236 ;  King  v.  Wihon,  6  Beav.  124 ;  and  see  Taylor 
v.  Brown,  2  Beav.  180. 
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The  extension  of  the  time  to  the  5th  of  November  was  for  the 
accommodation  of  the  vendors,  and  its  effect  must  be  limited  to 
that  period. 

Mr.  Stuart,  in  reply,  referred  to  Omerod  v.  Hardman,  5  Ves.  736, 
and  argued  that  there  had  been  "no  gross  negligence"  or  "laches" 
here,  but  an  inevitable  accident,  arising  from  the  loss  of  a  deed, 
which  the  vendors  had  used  every  diligence  to  discover. 

The  Master  of  the  Rolls.  I  will  take  time  to  consider  this 
case. 

The  Master  of  the  Eolls  (Sir  John  Romilly)  :  — 

The  plaintiff  in  this  case  prays  the  specific  performance  of  a 
contract  for  sale  of  a  freehold  estate  called  Preston,  near  South- 
molton  in  Devonshire,  sold  by  him  by  auction  on  the  25th  July, 
1850. 

The  defendant,  the  purchaser,  resists  the  performance  of  the 
contract,  and  contends,  that  in  the  circumstances  of  this  case,  he 

ought  not  to  be  compelled  to  perform  it. 
[*  63]  *  The  defendant  brought  an  action  to  recover  the  deposit 
on  the  28th  of  February,  1851,  and  on  the  following  day 
(the  1st  of  March,  1851),  the  plaintiff  filed  his  bill  for  specific  per- 
formance, and  for  an  injunction.  On  the  answer  being  filed,  the 
plaintiff  showed  cause  on  the  merits  against  dissolving  the  injunc- 
tion, and  this  motion  was  heard  before  Lord  Cran\vorth  the  Vice- 
Chancellou  (2  Sim.  (N.  S.)  1) ;  it  appears  that  his  Lordship,  after 
taking  time  to  consider  his  judgment,  dissolved  the  injunction. 
The  facts,  as  they  appear  in  evidence  before  me,  were  correctly 
stated  in  the  answer  of  the  defendant,  and  substantially  the  ques- 
tion before  me  is  the  same  and  upon  the  same  materials  as  the 
case  before  Lord  Cranworth  ;  the  only  difference  being  that  I  have 
now  to  determine  the  cause  on  the  hearing  instead  of  making  an 
order  to  dissolve  or  continue  an  injunction.  It  is,  in  truth,  obvious 
to  me  that  the  decision  of  Lord  Cranworth  governs  this  case ;  and 
that  I  cannot,  in  this  case,  make  any  decree  or  order  other  than 
one  dismissing  the  bill,  without  coming  to  a  conclusion  opposite  to 
that  at  which  his  Lordship  arrived.  If  I  could,  consistently  with 
my  sense  of  propriety,  have  avoided  coming  to  any  decision  on  this 
case,  I  should  undoubtedly  have  done  so.  I  have  repeatedly  stated 
that  in  my  opinion  uniformity  of  decision  was  so  important  to  be 
obtained,  that  whenever  I  found  a  decision  pronounced  by  one  of  the 
Vice  Chancellors,  I  should  consider  myself  to  be  bound  by  that 
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decision,  where  it  related  either  to  a  new  matter  or  was  not  opposed 
by  contradictory  decisions,  or  on  some  one  of  those  principles  of 
equity  on  which  all  decisions  are  founded ;  and  that  I  should  do 
so,  even  though,  if  it  had  originally  come  before  me  unin- 
fluenced by  any  such  decision,  I  *  might  have  come  to  a  dif-  [*  64] 
ferent  conclusion.  It  is  therefore  with  great  reluctance  and 
with  considerable  pain  that  I  am  about  to  take  upon  myself  the 
responsibility  of  pronouncing  a  decree  in  favour  of  the  plaintiff 
for  a  specific  performance  of  the  contract  in  question.  It  is  no 
doubt  extremely  probable  that  I  may  have  come  to  an  erroneous 
conclusion,  but  I  am  bound  to  decide  every  case  according  to  the 
best  of  my  judgment  on  what  I  believe  to  be  settled  principles  of 
equity ;  and  I  have  the  satisfaction  of  reflecting  that  as  my  decision 
will  undoubtedly  undergo  the  ordeal  of  a  higher  tribunal,  the  errors 
I  may  commit  will  not  pass  unredressed.  But  I  have  not  thought 
myself  at  liberty  to  decline  giving  to  the  plaintiflF  the  decree,  which, 
after  the  most  careful  consideration  of  the  principles  of  equity  and 
the  settled  decisions,  I  think  he  is  entitled  to,  although  it  is  not  in 
accordance  with  the  conclusion  expressed  by  a  most  learned  and  able 
Judge,  but  which  I  am  not  able,  consistently,  as  I  think,  with  these 
principles  or  with  those  decisions  by  which  I  am  bound,  to  follow. 

The  facts  of  the  case  are  so  fully  set  forth  in  the  report  in  Mr. 
Simons'  Reports,  that  it  is  not  necessary  for  me  to  refer  to  them 
further  than  to  state  the  conditions  of  sale  containing  two  pro- 
visos, which,  though  referred  to,  do  not  appear  in  the  case  before 
Lord  Cranworth.  The  5th  and  7th  conditions  of  sale  are  to  this 
efiect :  [His  Honour  read  them,]  The  question  upon  the  facts  so 
appearing  is,  whether  the  defendant,  by  writing  the  letter  of  the 
21st  of  October,  which  was  in  these  terms  \_His  Honour  read  if], 
and  the  deed  in  question  not  having  been  produced  on  the  5th  of 
November,  was  at  liberty  to  abandon  the  contract. 

The  case  appears  to  me  to  be  resolvable  into  the  following 
questions  :  The  first  is,  whether  time  was  of  the  *  essence  of  [*  65] 
this  contract ;  if  it  was,  the  contract  was  not  performed 
within  the  time.  If  it  be  determined  that  time  was  an  essential 
part  of  the  contract,  then  a  second  question  will  arise,  whether 
this  part  of  the  contract  was  waived  by  the  defendant.  If  it  be  de- 
termined that  time  was  not  originally  of  the  essence  of  the  con- 
tract, the  next  question  will  be,  whether  the  notice  of  the  21st  of 
October,  specifying  the  5th  of  November  as  the  time  for  the  com- 
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pletion  of  the  contract,  made  that  time  an  essential  part  of  the 
contract,  or  if  not,  whether  the  conduct  of  the  plaintiff,  by  acqui- 
escence in  that  notice,  or  by  laches  in  not  actively  enforcing  his 
rights,  have  deprived  him  of  any  right  to  relief  in  this  Court. 

Upon  the  first  question,  there  is  no  great  diflSculty  in  stating  the 
rule,  although  there  may  be  considerable  in  applying  it  to  the  facts 
of  individual  cases-  At  law,  time  is  always  of  the  essence  of  the 
contract.  When  any  time  is  fixed  for  the  completion  of  it,  the  con- 
tract must  be  completed  on  the  day  specified,  or  an  action  will  lie 
for  the  breach  of  it.  This  is  not  the  doctrine  of  a  Court  of  equity ; 
and  although  the  dictum  of  Lord  Thurlow,  that  time  could  not  be 
made  of  the  essence  of  the  contract  in  equity,  has  long  been  exploded, 
yet  time  is  held  to  be  of  the  essence  of  the  contract  in  equity,  only  in 
cases  of  direct  stipulation,  or  of  necessary  implication.  The  cases  of 
direct  stipulation  are,  where  the  parties  to  the  contract  introduce  a 
clause  expressly  stating  that  time  is  to  be  of  the  essence  of  the  con- 
tract. The  implication  that  time  was  of  the  essence  of  the  contract  is 
derived  from  the  circumstances  of  the  case,  such  as  where  the  prop- 
erty sold  i3  required  for  some  immediate  purpose,  such  as  trade  or 
manufacture  ;  or  where  the  property  is  of  a  determinable  character, 
as  an  estate  for  life.  It  is  needless  to  refer  to  the  authorities, 
[*  66]  which  are  numerous,  to  support  these  propositions.  *  Un- 
less I  am  wholly  mistaken,  they  establish,  that  unless  in 
the  cases  of  direct  stipulation,  or  of  necessary  implication,  time  is 
not  considered  in  Courts  of  equity  to  form  such  a  portion  of  the 
contract  as  either  party  can  treat  to  be  an  essential  part  of  it. 

Against  this,  it  was  argued  that  the  later  decisions  of  the  Court 
had,  in  a  great  measure,  destroyed  this  distinction  between  law 
and  equity ;  that  the  distinction  itself  rests  on  no  very  intelligible 
grounds,  and  is  opposed  to  the  provisions  of  the  Statute  of  Frauds ; 
that  a  contract  must  be  construed  alike  at  law  and  in  equity ;  and 
that  a  contract  to  purchase,  conditionally,  upon  a  title  being  made 
by  a  given  day,  cannot  be  converted  into  a  contract  to  purchase, 
provided  the  title  be  made  out  at  some  day  other  than  that  speci- 
fied in  the  contract ;  and  that  consequently  a  Court  of  equity, 
unless  it  considers  time  to  be  of  the  essence  of  the  contract  in  all 
cases,  will  be  enforcing  a  contract  other  than  that  which  has  been 
actually  entered  into. 

I  do  not  concur  in  this  view  of  the  subject.  A  contract  is  un- 
doubtedly construed  alike  both  in  -equity  and  at  law ;  nay  more,  a 
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Court  of  law  is  the  proper  tribunal  for  determining  the  construc- 
tion of  it ;  and  if  a  serious  doubt  should  arise  as  to  the  effect  of 
the  words  contained  in  a  contract,  a  case  would  be  directed  to  a 
Court  of  law  for  its  opinion  ^  as  to  the  true  construction  to  be  put 
upon  the  words,  which  construction  would  be  adopted  in  equity. 
But  Courts  of  equity  make  a  distinction  in  all  cases  between  that 
which  is  matter  of  substance  and  that  which  is  matter  of  form ; 
and  if  it  find  that  by  insisting  on  the  form  the  substance 
will  be  *  defeated,  it  holds  it  to  be  inequitable  to  allow  a  per-  [*  67] 
son  to  insist  on  such  form,  and  thereby  defeat  the  substance. 
For  instance,  A.  has  contracted  to  sell  an  estate  to  B.,  and  to  com- 
plete the  title  by  the  25th  October ;  but  no  stipulation  is  intro- 
duced that  either  party  considers  time  of  the  essence  of  the  contract 
A.  completes  the  title  by  the  26th ;  at  law  the  contract  is  at  an 
end,  and  B.  may  bring  an  action  for  the  non -performance  of  the 
contract,  and  obtain  damages  for  the  breach  ;  but  equity  holds  that, 
unless  B.  can  show  that  the  delay  of  twenty-four  hours  really  pro- 
duced some  injury  to  him,  he  is  not  to  be  permitted  to  bring  this 
action,  or  to  avoid  the  performance  of  the  contract ;  not  certainly 
on  the  ground  that  the  25th  of  October  was  not  a  part  of  the  con- 
tract, but  on  the  ground  that  it  is  unjust  that  B.  should  escape  the 
performance  of  a  contract,  which  has  been  substantially  performed 
by  A.,  by  reason  of  some  omission  in  a  formal  but  immaterial  por- 
tion of  it. 

The  jurisdiction  of  equity  in  the  execution  of  the  specific  per- 
formance of  contracts  accordingly  is  eminently  discretionary;  it 
will  not  enforce  a  contract  where  doing  so  would  be  productive  of 
peculiar  hardship  on  one  party  to  it.  This  was  acted  upon  lately 
by  the  Lords  Justices  in  the  case  of  Welb  v.  The  Direct  Lon-- 
don  and  Portsmouth  Railway  Company,  1  De  G.  M.  &  G.  521, 
9  Hare,  129.  Neither  will  equity  enforce  a  contract  where,  though 
the  Court  considers  the  title  good,  yet  considers  it  sufficiently 
doubtful  that  it  might  reasonably  give  rise  to  litigation  hereafter 
between  the  purchasers  and  persons  not  bound  by  the  decree  of  the 
Court  in  the  suit  for  specific  performance.  It  is,  I  apprehend,  on 
a  similar  principle,  that  the  Court  has  regarded  the  question 
of  time  in  these  matters,  *  when  it  has  not  been  specifically  [*  68] 
and  precisely  contracted  for,  as  an  essential  clause  in  the 
contract.  It  then  considers  how  far  either  party  is  injured  by  the 
1  Cases  to  law  have  since  been  abolished.    See  15  &  16  Vict,  c-  86,  s.  61. 
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delay,  and  will  not  permit  one  to  insist  upon  that,  which,  although 
a  formal  part  of  the  contract,  would  in  reality  defeat  the  object 
which  both  had  in  view  at  the  time  when  it  was  made.  It  is,  I 
apprehend,  on  a  similar  principle  also  that  the  whole  doctrine  re- 
lating to  equities  of  redemption,  as  administered  by  this  Court,  is 
founded.  The  contract  between  the  mortgagor  and  mortgagee  is 
precise  ;  if  the  money  and  interest  is  not  repaid  on  the  day  twelve- 
month on  which  the  mortgage  is  made,  the  estate  is  to  be  the  prop- 
erty of  the  mortgagee ;  the  contract  is  positive  and  unambiguous, 
but  a  Court  of  equity  will  not  permit  that  contract  to  be  enforced, 
and  will  restrain  the  parties  from  enforcing  it  at  law.  It  treats  the 
substance  of  the  contract  to  be  a  security  for  the  repayment  of 
money  advanced,  and  that  portion  of  the  contract  which  gives  tlie 
estate  to  the  mortgagee  as  mere  form ;  and  accordingly,  in  direct 
violation  of  the  contract,  it  compels  the  mortgagee,  so  soon  as  he 
has  been  repaid  his  principal  money  and  interest  and  the  costs  he 
has  been  put  to,  to  restore  the  estate ;  and  this,  although  the  parties 
have  acted  on  the  contract,  and  the  mortgagee  has  taken  posses- 
sion on  the  day  when  default  arose,  and  has  continued  in  pos- 
session for  many  years ;  in  truth,  as  a  general  rule  it  may  be  said, 
any  number  of  years  not  exceeding  twenty,  acknowledging  no  title 
in  the  mortgagor. 

I  am  of  opinion,  therefore,  that  the  later  decisions  of  the  Court 
have  not  altered  the  doctrine  I  have  stated  as  to  the  cases  where 

time  is  of  the  essence  of  the  contract. 
[•  69]  I  turn  therefore  to  this  contract  for  the  purpose  of  *  ex- 
amining it  by  the  principles  I  have  already  laid  down.  In 
the  first  place,  the  time  specified  is  not  by  express  words  made  an 
essential  part  of  it.  This  was,  in  truth,  admitted  at  the  bar,  and 
could  not  be  denied;  nay  more,  the  seventh  condition  of  sale  ap- 
pears to  me  to  be  inconsistent  with  such  a  proposition,  even  if  any 
such  could  have  been  maintained  on  the  rest  of  the  contract ;  and 
except  that  it  is  confined  to  the  default  of  the  purchaser,  it  is  the 
condition  which,  in  the  precedents  at  the  end  of  the  larger  edition 
of  Vendors  and  Purchasers,  is  suggested  as  proper  to  be  introduced 
when  it  is  intended  by  both  parties  that  time  shall  not  be  of  the 
essence  of  the  contract. 

Do  then  any  such  circumstances  exist  in  this  case  analogous  to 
those  to  which  I  have  already  referred,  as  raising  the  presumption 
that  time  was  an  essential  part  of  the  contract  ?     I  find  none.     The 
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property  is  not  of  a  perishable  nature,  the  interest  in  it  sold  is  not 
of  a  determinable  character,  and  possession  is  not  required  for  any 
purpose  of  trade  or  manufacture.  I  have  therefore  on  the  first 
question  come  to  the  conclusion  that  time  was  not  originally  of  the 
essence  of  this  contract. 

Having  come  to  this  conclusion  on  the  first  question,  it  may  be 
superfluous  to  express  my  opinion  on  the  next  subordinate  point, 
which  would  have  arisen  had  I  come  to  an  opposite  conclusion ; 
but  as  it  may  have  some  bearing  on  the  subsequent  part  of  this 
case,  I  think  it  desirable  to  do  so.  I  am  of  opinion  then  that,  if 
time  had  been  originally  of  the  essence  of  this  contract,  the  defend- 
ant has  waived  that  part  of  it.  The  time  mentioned  in  the  contract 
for  the  completion  of  the  purchase  is  the  25th  of  October,  1850,  but 
the  defendant,  by  his  solicitor,  on  the  21st  of  October,  1850,  extends 
that  time  till  the  5th  of  November,  1850.  If  time  was 
*  of  the  essence  of  the  contract,  the  contract  was  at  an  end,  [*  70] 
if  the  title  had  not  been  made  out  on  or  before  the  25th  of 
October,  1850,  but  after  that  letter,  the  defendant  would,  beyond  all 
question,  have  been  compellable  in  equity  to  complete  the  pur- 
chase, if  the  title  had  been  completed  by  the  1st  November,  1850, 
or  any  other  day  before  the  5th  November,  1850.  It  appears  to 
me,  therefore,  that  after  writing  this  letter  the  defendant  abandoned 
his  right  to  insist  on  the  completion  of  the  title  on  the  25th  of  Oc- 
tober, 1850,  which  was  the  day  specified  in  the  contract. 

Assume  that  he  did  so  at  the  request  and  for  the  convenience 
of  the  plaintiff,  still  the  motive  for  his  so  acting  will  not  prevent 
the  fact  that  this  letter  was  an  abandonment  of  their  right  to  insist 
on  the  completion  of  the  contract  on  the  25th  October,  1850,  and 
that  he  could  not  have  refused  to  complete  it  if  the  title  had  been 
made  out  within  the  time  specified  in  that  letter.  But,  in  truth, 
the  only  thing  resembling  a  request  from  the  plaintiff  was  in  a 
letter  from  his  solicitor  of  the  17th  of  October  in  these  words :  "  I 
only  require  time  to  be  able  to  find  the  settlement.  I  believe  I 
have  found  out  where  it  is."  And  the  notice  does  not  certainly 
state  that  this  further  time  is  given  either  at  the  plaintiff's  request 
or  for  his  convenience. 

It  may  undoubtedly  be  urged  that  the  defendant  waived  the  time 
only  conditionally  upon  another  day  being  inserted  and  upon  that 
day  being  made  an  essential  part  of  the  contract;  but  this  is  not, 
in  my  opinion,  the  effect  of  the  letter,  nor  was  it  accepted  as  such 
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by  the  plaintiff,  who  did  not  agree  to  substitute  the  5th  of  Novem- 
ber for  the  25th  of  October,  or  to  make  that  day  an  essential  part 

of  the  contract  between  them.  It  is  obvious  that  one  party 
[*  71]   to  a  contract  cannot  at  his  *  will  vary  one  of  the  terms  of 

it;  the  assent  of  both  parties  to  the  variation  must  be  ob- 
tained, and  this  was  not  done,  nor  do  I  well  understand  how,  after 
the  letter  of  the  21st  of  October,  the  defendant  could  maintain  an 
action  at  law  for  the  breach  of  the  contract  by  not  completing  the 
purchase  on  the  25th  of  that  month.  I  have  therefore  come  to  the 
further  conclusion  that,  even  if  time  had  been  an  essential  part  of 
the  contract,  the  defendant  waived  that  term  in  it  by  the  letter  of 
the  21st  of  October,  1850. 

The  next  question  I  have  to  consider  is,  whether  the  notice  con- 
tained in  the  letter  of  the  21st  of  October,  1850,  specifying  the 
5th  of  November,  1850,  as  the  time  for  the  completion  of  the  con- 
tract, made  that  time  an  essential  part  of  the  contract ;  or  rather, 
whether  it  bound  the  plaintiff  to  complete  within  that  period  of 
time  or  to  abandon  the  contract.  It  is,  I  consider,  the  undoubted 
law  of  this  Court,  that  although  time  was  not  originally  an  essen- 
tial part  of  the  contract,  still  that  either  party  may,  by  a  proper 
notice,  bind  the  other  to  complete,  within  a  reasonable  time  to  be 
specified  in  such  notice  ;  and  if  the  party  receiving  such  notice  do 
not  complete  within  the  time  so  specified,  equity  will  not  enforce 
a  specific  performance  of  the  contract,  but  leave  the  parties  to  their 
remedies  and  their  liabilities  at  law.  The  doctrine  on  this  subject 
is  I  think  well  laid  down  in  Walker  v.  Jeffreys,  1  Hare,  341,  II 
L.  J.  Ch.  209 ;  and  Southcomb  v.  Bishop  of  Exeter,  6  Hare,  213,  16 
L.  J.  Ch.  378 ;  by  Sir  James  Wigram. 

To  determine  whether  the  letter  of  21st  October  was  such  a 
notice  binding  the  plaintiff  to  complete  by  the  5th  November, 
1850,  it  is  necessary  to  refer  to  the  facts.     The  state  of  the  case 

was  this :  In  order  to  make  out  the  title,  the  original  of  a 
[*  72]  settlement,  a  copy  of  which  *  was  before  the  defendant's 

solicitor,  was  required  to  be  produced  for  the  purpose  of 
examination  with  the  copy.  On  the  17th  of  October,  1850,  the 
plaintiff's  solicitors  wrote  to  say,  they  only  required  time  to  pro- 
duce it,  and  that  they  believed  that  they  have  found  where  it  was. 
Four  days  after  this,  the  defendant  gives  notice,  that  if  the  title  is 
not  completed  by  the  5th  November,  he  shall  treat  the  contract  as 
abandoned.    On  the  7th  November,  the  defendant's  solicitor  applies 
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for  the  deposit  and  treats  the  contract  as  at  an  end,  and  does  no 
act  afterwards  to  acknowledge  its  existence.  The  question  is, 
whether,  in  these  circumstances,  this  period  of  fourteen  days  was 
or  was  not  a  reasonable  time  within  which  to  require  the  plaintijQf 
to  produce  the  deed  in  question  and  complete  the  title,  or  else  to 
put  an  end  to  the  contract,  and  I  am  of  opinion  that  it  was  not 

In  none  of  the  reported  cases  can  I  discover  any  such  time  being 
treated  as  suflScient  for  such  or  a  similar  purpose.  If  time  was  not 
of  the  essence  of  the  contract,  as  for  the  purpose  of  considering 
this  question  I  assume  that  it  was  not,  it  is  plain,  that  this  notice 
must  be  treated  as  given  pending  the  discussion  on  the  title,  and 
having  no  reference  to  the  time  mentioned  in  the  contract.  The 
defendant  knew  the  contents  of  it;  the  comparison  of  the  copy 
with  the  original  when  produced  was  all  that  was  required ;  the 
draft  conveyance  was  to  be  prepared  and  engrossed,  which  was 
to  be  done  by  the  purchaser ;  and  with  the  strongest  desire  and 
intention,  on  my  part,  not  to  weaken  the  tendency  of  the  modern 
decisions,  which  have,  in  my  opinion  rightly,  held  a  stricter  rule  on 
the  subject  of  time  than  the  earlier  ones,  I  cannot  come  to  the  con- 
clusion that  this  was  a  reasonable  or  sufficient  time  for  the  purpose 
specified  in  the  notice. 

♦But  although  the  notice  was  not  sufficient,  then  the  [*73] 
next  question  arises,  the  plaintiff  may  have  acquiesced 
in  it,  or  he  may,  by  laches,  have  waived  his  right  to  seek  for 
any  relief  from  this  Court.  Heaphy  v.  Hill  and  Watson  v.  Reid 
establish  this  proposition,  which  I  apprehend  to  be  the  settled 
law  of  the  Court,  viz.,  that  if  one  of  two  parties  to  a  contract 
for  the  sale  of  land,  give  to  the  other  notice  that  he  will  not 
perform  the  contract,  and  the  person  receiving  the  notice  does  not, 
within  a  reasonable  time  after  the  receipt  of  such  notice,  take 
steps  to  enforce  the  contract,  equity  will  consider  him  to  have 
acquiesced  in  the  abandonment  of  the  contract,  and  will  leave  the 
parties  to  it  to  their  remedies  at  law  ;  and  the  tendency  of  modem 
decisions  has  been  to  diminish  the  time  allowed  to  either  party  for 
enforcing  his  right  under  the  contract.  It  remains  to  apply  these 
principles  to  the  facts  of  the  present  case.  Even  though  the  time 
given  by  the  notice  of  the  21st  October,  1850,  be  not,  in  my  opinion, 
sufficient,  the  defendant  is  entitled  to  have  it  treated  as  an  express 
notice  of  his  abandonment  of  the  contract  on  the  5th  of  November, 
1850  ;  then  the  question  is,  whether  the  plaintiff  have  acquiesced 
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in  this  notice,  or  been  guilty  of  such  laches,  as  to  prevent  him 
from  seeking  the  assistance  of  a  Couit  of  equity. 

On  this  subject  the  dates  are  material  On  the  7th  of  Novem- 
ber, 1850,  the  defendant's  solicitor  applied  for  a  return  of  the 
deposit ;  on  the  following  day,  the  plaintiffs'  solicitor  sent  an 
answer,  stating,  that  in  a  few  days  he  would  be  able  to  produce 
the  deed,  and  stating  the  name  of  a  gentleman,  who,  if  the  defend- 
ant wished  to  get  rid  of  his  contract,  would,  he  believed,  take  it. 
and  referred  to  a  conditional  request  for  an  extension  of  time  made 
by  the  defendant  at  the  time  of  the  sale.  During  the 
[*  74]  month  of  November  the  *  correspondence  is  continued  as  to 
whether  the  defendant  did  or  did  not  ask  for  or  obtain  au 
extension  of  the  time  for  completing  the  purchase  till  Christmas. 
In  the  month  of  December  several  applications  for  the  deposit 
were  made  by  the  defendant's  solicitor,  which  were  met  by  evasive 
answers  from  the  plaintiff's  solicitor,  till,  on  the  6th  January,  1851, 
the  plaintiffs'  solicitor  writes  to  say,  that  he  is  in  a  condition  to 
produce  the  deed  in  question,  and  gives  notice  where  it  may  be 
inspected.  The  following  day  the  defendant's  solicitors  reiterated 
their  statement  of  the  contract  being  at  an  end.  On  the  22ud 
January,  1851,  the  plaintiffs'  solicitor  states,  that  he  has  instruc- 
tions to  file  a  bill  for  specific  performance.  Various  other  letters 
take  place,  showing  that  steps  are  taken  on  both  sides  for  the 
institution  of  proceedings,  both  at  law  and  in  equity  ;  and  on  the 
28th  February,  1851,  the  action  is  brought  by  the  defendant  for 
the  deposit,  and  on  the  following  day  this  bill  was  filed. 

This  statement  shows,  that  there  has  been  no  actual  acquiescence 
by  the  plaintiff  in  the  notice  of  abandonment  given  by  the  defend- 
ant Has  there  been  any  implied  acquiescence,  or  any  laches  on 
his  part,  sufficient  to  prevent  him  from  obtaining  the  assistance 
of  a  Court  of  equity  ?  The  time  to  be  accounted  for  is  from  the 
21st  October,  1850,  till  the  7th  of  January.  1851,  t.  e.,  two  and  a 
half  months ;  but  the  evidence  shows  that  during  that  time  the 
plaintiff  was,  by  his  solicitors,  employed  in  discovering  where 
the  deed  in  question  was,  and  in  freeing  it  from  the  lien  which 
prevented  its  production.  On  the  7th  of  January  notice  of  its 
production  is  given,  and  from  that  time  as  soon  as  it  appeared  the 
defendant  insisted  on  his  previous  abandonment  of  the  contract  in 
spite  of  the  production  of  the  deed,  proceedings  appear  to 
[*  75]  have  l>een  going  on  on  *both  sides  for  the  purpose  of  enforcing 
their  rights  at  law  and  in  equity. 
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I  am  convinced  that  no  Court,  having  regard  to  these  decisions 
on  this  subject,  will  hold,  that  under  these  circumstances  the 
plaintiff  can  be  said  to  have  forfeited  what  rights  he  had  in  equity, 
by  reason  of  any  implied  acquiescence  in  the  notice  of  the  21st  of 
October,  1850,  or  by  reason  of  his  having  been  too  negligent  and 
dilatory  in  the  enforcement  of  his  claim. 

The  short  result  of  the  opinion  that  I  have  come  to  is, 

First — That  time  was  not  originally  of  the  essence  of  the  con- 
tract 

Secondly. — That  although  express  notice  will  make  time  of  the 
essence  of  \he  contract,  where  a  reasonable  time  is  specified,  that 
the  notice  of  the  21st  October  did  not  specify  a  reasonable  time 
for  this  purpose. 

Thirdly. — That  although  acquiescence  in  the  abandonment  of  a 
contract  or  laches  in  seeking  the  assistance  of  a  Court  of  Equity 
will  bar  a  party  to  a  contract  enforcing  his  rights,  yet  that  there 
are  not  any  facts  in  evidence  before  me  to  justify  the  Court  in 
holding  that  the  plaintiff  acquiesced  in  such  abandonment,  or  that 
he  has  been  guilty  of  such  laches  as  will  prevent  this  Court  from 
enforcing  the  specific  performance  of  this  contract. 

There  are  other  parts  of  this  case  respecting  which  evidence 
is  given,  wliich  I  think  it  unnecessary  to  refer  to,  such 
as  the  evidence  respecting  the  conditional  *  request  made  [*  76] 
by  the  defendant  for  an  extension  of  the  time  for  com- 
pleting the  purchase  on  his  part  till  Christmas.  It  is  obvious  that 
this  case  will  be  carried  to  a  higher  tribunal ;  and  as  I  have  felt 
myself  compelled  to  differ  from  the  very  learned  and  careful  Judge 
who  decided  this  case  on  the  motion  for  dissolving  the  injunction, 
I  have  considered  it  incumbent  upon  me  to  state,  as  clearly  as  I 
could,  the  grounds  on  which  I  proceeded,  and  to  state  those  grounds 
only  on  which  my  decision  rests.  It  is  with  great  regret,  but  under 
an  imperative  sense  of  duty,  that  I  have  thought  myself  bound  to 
state  the  conclusion  I  have  come  to. 

The  decree  pronounced  by  me  will  be  the  common  decree  for 
specific  performance,  with  a  reference  to  the  Master  as  to  title, 
unless  that  be  accepted;  and  as  the  suit  has  been  rendered  necessary 
by  the  resistance  of  the  defendant  to  perform  the  contract,  it  follows, 
as  a  necessary  consequence  from  my  decision,  that  the  defendant 
must  pay  the  costs  of  the  suit,  so  far  as  the  same  has  been  incurred 
by  reason  of  his  resisting  his  liability  specifically  to  perform  the 
contract 
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Houldflworth  and  others,  exeontors  of  T.  Houldaworth,  deceased,  v. 

Evans. 

L.  R.,  3  H.  L.  263-284  (8.  c.  37  L.  J.  Ch.  800 ;  19  L.  J.  211). 

[268]  Company.  —Directors^  Powers.  —Date  Specified  by  Notice. 

Where  a  geoeral  meeting  of  the  shareholders  of  a  company  had  agreed  to 
certain  conditions  on  which  dissenting  members  were  to  be  allowed  to  retire 
from  the  company,  one  of  which  fixed  the  date  at  which  assent  to  the  arrange- 
ment was  to  be  declared :  — 

Held,  that  that  date  was  an  essential  part  of  the  proceeding,  and  that  the 
directors  had  no  power,  after  the  expiration  of  that  date,  to  receive  proposals 
and  enter  into  arrangements  with  any  member  who  desired  to  retire  but  had 
not  expressed  his  wish  to  do  so  within  the  stipulated  time. 

This  was  an  appeal  against  an  order  of  the  Master  of  the 
EoLLS  (made  without  argument,  after  the  decision  by  Lord 
Chancellor  Chelmsford  in  Stewart's  Case,  a  similar  case  reported 
in  L.  R,  1  Ch.  511),  directing  that  the  appellants  should  be  in- 
cluded in  the  list  of  contributories  in  respect  of  ten  shares  held  by 
their  testator  in  this  company. 

The  circumstances  under  which  Mr.  Houldsworth  claimed  to 
have  his  name  omitted  from  the  list  of  contributories  are  stated  in 
detail  in  the  judgment  of  the  Lord  Chancellor,  Lord  Cairns,  and 
the  reference  made  in  that  opinion  to  other  cases  only  requires 
the  following  brief  general  account  of  the  circumstances  of  the 
company. 

The  Agriculturalists'  Cattle  Assurance  Company  was  formed  in 
1845  for  the  purpose  which  its  name  implies.  Losses  were  made; 
and  in  1848  difiGiculties  had  arisen  in  canying  on  the  business,  and 
differences  of  opinion  had  arisen  between  the  shareholders  as  to 
whether  it  should  be  carried  on  or  not  A  meeting  of  shareholders 
was  held  at  Chippenham  on  the  2nd  of  November,  1848,  at  which 
certain  terms  known  as  "the  Chippenham  arrangement"  were 
proposed.  The  terms  were  in  substance  that  a  call  of  £3  a  share 
should  be  made ;  and  that  shareholders  wishing  to  retire  might  do 
so  on  payment  of  a  certain  proportion  of  the  calL  The  terms  were 
communicated  to  the  shareholders,  and  amongst  others,  to  Mr. 
Houldsworth  who  had  not  attended  the  meetings,  by  a  letter 
which  is  fully  set  forth  in  the  judgment  of  the  Lord  Chancellor 
(p.  520,  i»/rei),  and  which  in  short  invited  acceptance  of  the  terms 
on  or  before  the  13th  November  when  an  adjonmed  meeting 
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to  be  held,  Mr.  Houldsworth  did  not  attend  the  adjourned 
meeting,  nor  did  he  intimate  his  acceptance  on  or  before  the  18th 
November.  He  afterwards  sent  a  communication  purporting  to 
accede  to  the  arrangement ;  and  the  directors  purported  to  cancel 
his  shares  accordingly.  The  Company  being  wound  up  in  1861 
his  name  was  put  on  the  list  of  contributories. 

Sir  R.  Palmer,  Q.  C,  Mr.  Pearson,  Q,  C,  and  Mr.  G.  [264] 
Marten,  appeared  for  the  appellants. 

Mr.  Amphlett,  Q.  C,  Mr.  Druce,  Q.  C,  and  Mr.  F.  W.  Bush, 
appeared  for  the  respondents. 

For  the  appellants  it  was  contended  (in  addition  to  the  argu- 
ments already  advanced  in  the  other  cases),  that  no  time  was  fixed 
within  which  members  of  the  company  were  bound  to  accede  to 
the  terms  of  retirement  agreed  upon  at  the  meetings  of  the  4th 
and  13th  of  November,  1848 ;  that  all  the  members  of  the 
♦company  must  be  taken  to  have  notice  of  what  was  [*265] 
done ;  and  that  there  was  perfect  good  faith  in  the  case. 

For  the  respondents  the  arguments  in  the  other  cases  were  re- 
peated, and  it  was,  in  addition,  contended  that  assuming  the  Chip- 
penham arrangement  to  be  binding,  Mr.  Houldsworth  had  not 
duly  complied  with  the  terms  of  it,  and  that  the  special  arrange- 
ment made  with  him  was  not  assented  to  by  all  the  shareholders. 

The  following  cases  were  cited :  Whitmore  v.  Turquand,  1  J.  & 
H.  444;  affirmed  3  De  G.  F.  &  J.  107,  30  L.  J.  Ch.  345 ;  Ex  parte 
Gouthwaite,  3  Mac.  &  G.  187,  20  L.  J.  Ch.  188;  Ux  parte  Blake- 
ley's  Executors,  13  Beav.  133;  aflBrmed  3  Mac.  &  G.  726;  and 
Earner's  Devisees'  Case,  2  De  G.  M.  &  G.  366 ;  21  L  J.  Ch.  832. 

The  Lord  Chancellor  (Lord  Cairns)  :  — 

My  Lords,  this  is  the  third  of  the  cases  which  have  been 
brought  before  your  Lordships  by  way  of  appeal  in  the  matter  of 
the  Agriculturists'  Cattle  Assurance  Company.  In  each  of  them 
the  leading  facts  are  the  same,  and  the  question  which,  as  it  seems 
to  me,  your  Lordships  have  now  to  determine  in  this  third  case  is, 
how  to  apply  those  general  principles  which  you  have  already  laid 
down  in  the  two  cases  which  have  been  disposed  of. 

My  Lords,  in  the  second  of  those  cases,  namely,  the  case  of 
Smallcombe,  your  Lordships  have  considered  that  the  compromise 
which  has  been  termed  the  Chippenham  arrangement,  communi- 
cated as  it  was  to  the  shareholders  in  the  company,  and  I  will  not 
say  acquiesced  in  (for  that  is  hardly  the  fitting  term),  but  not 
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actively  opposed  by  them  during  a  long  current  of  years,  has 
become  binding  upon  all  the  company  in  such  a  way  as  that  it 
cannot  be  disturbed.  In  the  first  of  the  three  cases,  namely,  that 
of  Spackman  v.  Evans,  L.  E.,  3  H.  L.  171,  a  shareholder  who  went 
out,  or  attempted  to  go  out,  not  under  the  Chippenham  arrange- 
ment, but  under  a  compromise  peculiar  to  the  case  of  himself  and 
a  few  other  shareholders,  your  Lordships  have  held  that  there  not 
having  been  that  public  communication  of  that  particular  com- 
promise to  the  shareholders,  the  exit  from  the  company  of  that 
shareholder  could  not  be  supported.  Now,  my  Lords,  the  share- 
holder whose  intert^sts  are  connected  with  this  appeal  is  Mr. 
Houldsworth,  and  the  question  which  your  Lordships,  as 
[*266]  it  *  seems  to  me,  have  to  determine  is,  did  Mr.  Houlds- 
worth go  out  of  this  company  under  the  terms  of  the 
Chippenham  arrangement,  as  that  arrangement  ought  to  be  under- 
stood and  construed  ?  If  he  did,  then,  as  it  appears  to  me,  the 
case  will  be  ruled  by  the  decision  in  Smalleombe's  Case.  If  he  did 
not  go  out  under  the  Chippenham  arrangement,  but  went  out 
under  some  other  arrangement,  then  it  will  be  for  your  Lordships 
to  say  whether  any  substantial  difference  can  be  taken  between 
the  principle  applicable  to  this  case  and  the  principle  which  your 
Lordships  have  applied  to  the  case  of  Spackman. 

The  only  facts  which  in  investigating  this  case  your  Lordships 
need  be  reminded  of  are  these:  The  Chippenham  arrangement 
began,  I  think  I  may  say,  on  the  2nd  of  November,  1848 ;  the 
terms  of  it  were  communicated  and  defined  on  the  13th  of  Novem- 
ber, 1848.  Mr.  Houldsworth  was  not  present  at,  and  did  not  in 
any  way  intervene  in  the  negotiation  for,  and  the  settlement  of, 
the  terms  of  that  arrangement.  He,  in  fact,  did  not  in  any  way 
indicate  even  his  knowledge  of  the  compromise  until  the  12th  of 
December,  1848,  when  he  wrote  a  letter,  which  I  shall  have 
occasion  to  refer  to,  to  the  secretary  of  the  company. 

Now,  was  there,  or  was  there  not,  anything  in  the  Chippenham 
arrangement  which  confined  its  operation,  as  regards  the  persons 
who  would  be  entitled  to  avail  themselves  of  it,  to  the  period 
antecedent  to  the  12th  of  December,  1848?  For  the  purpose  of 
answering  that  question  I  must  ask  your  Lordships  to  consider  the 
precise  wording  of  the  arrangement  itself.  But  before  I  do  that,  I 
will  take  leave  to  remind  your  Lordships  of  the  general  position  of 
the  company,  and  of  the  circumstances  which  led  to  this  arrange- 
ment being  set  on  foot. 
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The  company  was  in  a  very  critical  position ;  it  had  become  con- 
siderably embarrassed ;  there  was  a  large  amount  of  debt  actually 
owing,  and  for  this  there  were  no  funds  to  provide.  There  was 
considerable  division  of  opinion  among  the  shareholders  with 
regard  to  the  policy  to  be  pursued  by  the  company  for  the  future. 
There  was  a  strong  indication  of  a  disposition  on  the  part  of  a 
certain  number  of  the  shareholders  to  despair  of  the  fortunes  of 
the  company  altogether,  and,  if  they  could,  to  get  quit  of  the  com- 
pany. On  the  other  hand,  there  were  symptoms  that 
some  of  the  *  shareholders  thought  well  of  the  company,  [*267] 
or,  at  all  events,  considered  that  if  the  company  could  be 
put  upon  a  better  footing,  and  some  alteration  made  in  its  arrange- 
ments, it  might  yet  be  made  to  be  a  prosperous  or  thriving 
concern.  In  that  state  of  things,  if  there  was  to  be  a  compromise 
or  arrangement  entered  into  upon  the  footing  of  payments  being 
made  to  the  company,  and  thereupon  of  releasing  shareholders 
from  all  future  liability,  and  cancelling  their  shares,  so  that  they 
might  return  to  the  common  stock  of  the  company,  I  think  it  is 
obvious  that  there  could  be  nothing  of  greater  importance  than 
that  it  should  be  ascertained  at  the  earliest  possible  moment,  and 
in  the  most  definite  possible  way,  what  funds,  by  means  of  this 
arrangement,  would  be  coming  to  the  company;  what  persons 
would  avail  themselves  of  the  permission  to  leave  the  company ; 
and  who  for  the  future  must  be  looked  to  as  the  actually  remaining 
shareholders  in  the  company ;  who  might  be  entitled  to  say,  if  the 
company  did  become  a  prosperous  concern,  that  the  benefit  of  that 
prosperity  enured  to  them  and  not  to  those  who  had  elected,  or 
shown  a  disposition  to  elect,  to  leave  the  company  and  forsake  its 
fortunes. 

My  Lords,  that  being  the  general  character  of-  the  arrangement 
indicated  by  the  circumstances  of  the  company,  let  me  now  refer 
for  a  moment  to  the  wording  of  the  documents  which  are  before 
your  Lordships  upon  the  subject  Now,  I  take  first  the  resolution, 
which  was  proposed  at  the  meeting  on  the  2nd  of  November,  1848 ; 
it  was  a  resolution  of  adjournment,  but  it  indicated  on  the  face  of  it 
the  purpose  for  which  the  adjournment  was  made  :  — 

*<That  the  meeting  be  adjourned  to  be  held  at  the  New  Hall,  Chip- 
penham, on  Monday  the  13th  of  November  instant,  at  ten  o'clock  pre- 
cisely, and  that  all  legal  proceedings  against  shareholders,  on  the  part 
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of  the  company,  be  stayed  until  after  that  date,  and  that  notice  be 
given  to  all  the  shareholders  of  the  proposal  made  by  a  considerable 
body  of  shareholders  present  personally,  or  represented,  in  order  that 
their  opinion  might  be  taken  thereof." 

That  was  the  resolution  that  was  passed. 

Then,  on  the  4th  of  November,  1848,  a  circular-letter  was  sent  by 
the  secretary  to  the  different  shareholders  in  these  terms :  — 

**  Sib,  —  I  am  instructed  by  the  directors  of  this  company  to  inform 
you  that  the  enclosed  propositions  were  made  by  a  considerable  body  of 
shareholders  at  the  special  general  meeting  held  yesterday,  and  request 
that  you  will  sign  the  accompanying  form  should  you  wish  to  re- 
[*  268"]  tire  from  the  company  upon  the  proposed  *  terms.  The  special 
general  meeting  has  been  adjourned  to  be  held  at  the  New  Hall, 
Chippenham,  on  Monday  the  13th  instant,  at  twelve  o'clock  at  noon  pre- 
cisely, and  in  case  you  should  not  attend,  or  return  the  accompanying 
form  duly  signed,  on  or  before  that  date,  you  will  be  held  as  declining 
to  concur  in  the  proposition  submitted  to  the  meeting." 

Then  follow  the  terms  proposed  by  the  shareholders  as  to  the  pay- 
ments to  be  made,  and  the  amount  of  call,  which  I  need  not  read  to 
your  Lordships  ;  and  then  appended  to  those  terms  there  was  this 
blank  form  to  be  signed  by  the  person  receiving  the  letter  who 
was  minded  to  sign  it :  "I  beg  to  inform  you  that  1  am  desirous  of 
retiring  from  the  Cattle  Assurance  Company  on  the  above  terms." 

On  reading  these  documents  I  own  that  I  cannot  entertain  any 
doubt  but  that  the  main  object  of  forwarding  those  propositions  to 
each  shareholder,  and  telling  him  that  there  was  to  be  an  adjourned 
meeting,  and  requesting  him  to  sign  the  memorandum  if  he  was 
disposed  to  sign  it,  was  to  enable  the  adjourned  meeting,  when  it 
reassembled  on  the  13th  at  Chippenham,  to  know,  as  far  as  could 
be  known,  who  were  the  persons  who,  under  the  arrangement  that 
was  proposed,  would  be  desirous  of  leaving  the  company ;  and  on 
the  one  hand  contributing  the  sums  which  upon  that  footing  they 
were  to  contribute,  and  on  the  other  hand  surrendering  their  shares 
for  the  benefit  of  the  remaining  shareholders. 

My  Lords,  I  think  it  matters  not  whether  you  interpret  the 
words  at  the  end  of  the  circular,  "and  in  case  you  should  not 
attend,  or  return  the  accompanying  form  duly  signed  on  or  be- 
fore that  date,  you  will  be  held  as  declining  to  concur  in  the 
proposition  submitted  to  the  meeting,"  as  meaning  "if  you  do 
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not  sign  the  form  you  will  be  understood  as  refusing  to  assent  to 
any  shareholders  leaving  the  company,"  or  whether  you  interpret 
them  as  meaning,  "  if  you  do  not  sign  the  form,  or  attend  at  the 
meeting,  you  will  be  understood  as  saying  that  you  do  not*  mean 
that  you  wish  to  retire  from  the  company."  I  think  it  matters 
not  in  the  least  which  construction  you  adopt,  because  whether 
you  adopt  the  one  construction  or  the  other,  the  consequence  fol- 
lows that  the  person  who  received  the  circular,  and  who  did  not 
either  attend  the  meeting  or  return  the  circular  signed,  must  be 
understood  upon  the  face  of  it  as  not  concurring  in  the  arrange- 
ment that  was  proposed,  either  as  objecting  to  it  as  a 
*  whole,  or  as  objecting  to  leave  the  company  on  the  terms  [*  269] 
of  it  In  either  view  the  person  who  so  acted  certainly 
could  not  be  a  person,  I  think,  who  could  afterwards  say  that  he 
had  assented  to  the  compromise  or  the  arrangement,  so  far  as  the 
terms  of  this  first  document  are  concerned. 

Then  the  adjourned  meeting  took  place  on  the  13th  of  November, 
and  now  I  come  to  the  resolutions  passed  at  that  meeting.  The  first 
is  this :  — 

'*  That  the  sums  paid  by  retiring  shareholders  shall  be  paid  into  a 
bank  in  the  names  of  the  directors,  Mr.  Jones,  Mr.  Goldney,  and  Mr. 
Mullins.  That  the  shareholders  who  have  paid  the  call  shall  be 
allowed  5  per  cent,  interest  to  the  present  timej" 

pointing,  therefore,  to  the  present  time,  the  date  of  the  resolution, 
as  that  which,  at  all  events  for  the  purpose  of  calculating?  the 
interest  upon  the  calls,  was  to  be  the  critical  point  of  time  to 
be  looked  to. 

Then  it  goes  on  :  — 

"That  the  following  agreement  between  the  retiring  shareholders 
and  Mr.  Deere,  on  behalf  of  the  shareholders  continuing  in  the  com- 
pany, be  agreed  to  and  confirmed." 

I  do  not  read  this  agreement  at  length,  but  I  will  direct  your  Lord- 
ships' attention  to  one  or  two  features  in  it.  In  the  first  place, 
the  engagement  to  pay  money  is  an  engagement  to  pay  it  to  the 
directors,  "within  one  month  of  the  date  hereof,"  the  date  of  the 
instrument  being  upon  the  face  of  it,  the  13th  of  November,  1848. 
In  the  next  place,  the  object  is  stated  to  be  — 
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<*To  effect  a  dissolution  of  partnership  as  regards  ourselves  in  the 
interest  of  the  said  company,  and  making  a  return,  under  the  provi- 
sions of  the  Joint  Stock  Companies  Act,  of  a  list  of  shareholders  of  the 
said  company,  exclusive  of  our  names,  so  that  as  regards  any  future 
policies  to  be  granted  by  the  said  company  we  shall  be  in  no  way 
responsible  thereon." 

"  Future,"  of  course,  meaning  obviously  at  a  date  subsequent  to  the 
date  of  the  deed  which  is  thus  speaking ;  the  object  being  that  any 
one  who  comes  to  this  agreement  should  be  free  from  the  responsi- 
bility upon  the  policies  granted  after  the  13th  of  November. 
Then  it  is  provided  — 

<<  The  directors  shall  enforce  the  payment  of  the  instalment  of  £1  10^. 
per  share  on  the  said  call  against  all  shareholders  who  have  not  paid  £1 

on  account  of  the  call  to  be  made,  and  IO5.  per  share  on  such 
[*  270]  shareholders  who  have  paid  £1  in  advance  *  of  the  call,  on  all 

parties  not  signing  this  agreement,  the  sums  to  arise  from  the 
instalments  £1  10s.  and  10s.,  and  from  the  payments  to  be  made  by 
us,  the  undersigned,  and  also  all  moneys  to  be  raised  from  calls  now 
made  or  to  be  made,  and  moneys  now  due  and  owing  to  the  company 
from  agents  or  others,  to  be  placed  in  the  London  and  Westminster 
Bank  to  the  credit  of  the  directors  and  Gabriel  Goldney,  Alfred  Jones, 
and  Kichard  Mullins,  on  the  part  of  the  retiring  shareholders,  and  to  be 
appropriated  wholly  in  liquidation  of  the  existing  debts  and  liabilities 
of  the  company  of  the  under-mentioned  total  sums,  one-half  to  be  paid 
on  the  execution  hereof,  and  the  remaining  half  to  be  paid  within  one 
month  from  the  date  hereof." 

My  Lords,  I  do  not  understand  the  meaning  of  language  if  this 
means  anything  but  that  the  parties  were  agreeing,  so  far  as  such 
an  operation  could  be  performed  on  a  joint  stock  company,  for  a 
dissolution  of  the  partnership  to  take  place,  and  for  accounts  to  be 
adjusted  as  at  the  date  of  the  instrument  which  I  am  reading ;  and 
if  that  be  so,  the  essence  of  the  document  was  this,  that  the  persons 
to  whom  it  should  apply  should  be  persons  coming  in  and  assent- 
ing to  it,  whether  by  the  execution  of  the  deed  or  by  mere  assent  is 
immaterial,  but  coming  in  and  assenting  to  it  at  the  time  when  it  is 
made,  and  at  which  it  bears  date,  they  agreeing  at  that  time  that 
those  who  wished  to  leave  the  company  should  cease  to  be  part- 
ners in  the  company,  no  longer  liable  for  its  engagements,  and  do 
longer  entitled  to  any  profits  or  earnings  which  it  might  make. 
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My  Lords,  I  am  quite  unable  to  place  upon  this  document  which  I 
have  read,  or  upon  the  documents  which  precede  it,  anything  which 
would  warrant  the  idea  that  if  the  agreement  is  to  be  collected  from 
these  documents,  any  person  was  to  have  benefit  from  it,  or  to  be  a 
party  to  it,  who  had  not  assented  to  it  at  the  time  when  this  agree^ 
ment  upon  the  face  of  it  purports  to  have  been  made. 

Well,  my  Lords,  if  thnt  be  so,  I  do  not  know  whether  it  is 
material  to  consider  what  expressions  were  afterwards  used  by  the 
secretary  of  the  company  in  communicating  that  agreement  to  the 
shareholders  in  the  company.  If  the  communication  made  by 
the  secretary  fell  short  in  stating  what  had  been  agreed  upon,  that 
is  to  say,  fell  short  of  stating  an  agreement  as  large  as  that  which 
had  been  come  to,  it  might  become,  under  the  question  whether 
shareholders  had  notice  or  not,  a  subject  worthy  of  consideration. 
But  if  it  be  the  case  (I  do  not  at  present  say  that  it  was  the  case) 
that  the  secretary  went  beyond  the  terms  of  the  agreement  in  his 
statement,  inasmuch  as  the  question  to  be  determined  is, 
what  was  *  the  Chippenham  arrangement  ?  it  appears  to  [*  271] 
me  to  be  utterly  immaterial  whether  the  secretary  did 
or  did  not  state  that  arrangement  correctly  in  his  letter. 

However,  a  reference  was  made  at  the  Bar  to  the  letter  of  the 
secretary  on  the  25th  of  November,  in  which  the  secretary  stated, 
that 

^<  The  directors  deemed  it  advisable,  in  consequence  of  doubts  having 
arisen  as  to  whether  some  technical  irregularity  did  not  exist  in  the 
notice  of  the  call  made  on  the  3rd  of  August  last,  to  make  that  call  over 
again,  giving  those  shareholders  who  have  paid  it  credit  for  the  amount 
paid,  as  paid  in  advance  of  the  present  call,  and  allowing  them  interest 
thereon  accordingly,  shareholders  therefore  electing  to  remain  in  the 
company,  who  have  duly  paid  the  call  of  the  3rd  of  August  last  will  be 
required  to  pay  10*.  per  share  only,  and  those  who  have  not  paid  that 
call  £1  lOs.  per  share  only  on  account  of  this  last  call  of  £4." 

It  was  said  that  the  word  *'  electing  *'  in  this  letter  meant  share- 
holders who  shall  or  may  hereafter  elect.  Now  the  word  as  here 
used  is  of  course  equivocal,  because  it  may  mean  either  share- 
holders who  shall  elect,  or  it  may  mean  shareholders  wh^  have 
accepted  the  opportunity  of  election  which  was  given  them  by  the 
Chippenham  arrangement.  But,  however  that  may  be,  it  seems  to 
me  impossible  to  suppose  that  the  true  and  proper  construction  of 
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the  Chippenham  arrangement,  as  we  find  it  in  its  own  documents, 
can  be  affected,  and  either  enlarged  or  restrained  by  the  statement 
of  that  compromise  in  this  circular  letter  of  the  25th  of  November. 
But,  my  Lords,  there  are  two  circumstances  which  I  should  refer 
your  Lordships  to,  as  showing  to  my  mind  very  satisfactorily  that 
there  was  no  doubt  entertained  at  the  time  as  to  the  meaning  of 
the  Chippenham  arrangement,  and  as  to  the  persons  who  were 
entitled  to  the  benefit  of  it,  and  that  the  meaning  assigned  to  it  at 
the  time  was  the  meaning  which  I  have  ventured  to  suggest  to 
your  Lordships  as  the  proper  meaning.  One  of  those  circum- 
stances was  this.  I  have  already  reminded  your  Lordships  that  it 
was  on  the  12th  of  December,  1848,  that,  for  the  first  time,  Mr. 
Houldsworth  appears  to  have  taken  any  notice  of  the  Chippenham 
arrangement  He  did  that  in  a  letter,  which  was  written  by  his 
brother,  dated  the  12  th  of  December,  1848,  in  which  he  writes  to 
the  secretary  in  these  terms :    He  asks  — 

^'  The  names  of  the  directors;  the  nominal  value  of  the  shares  ;  the 

number  subscribed  for;  the  number  now  in  the  hands  of  the 

[*  272]  public;   the   number  of  shares   *the   owners  of  which   have 

retired  ;  the  number  of  shareholders  now  liable  for  the  present 

and  future  proceedings.     Whether  the  option  remains  to  shareholders 

to  forfeit  their  shares,  and  retire,  and  if  so,  on  what  terms." 

It  is  perfectly  obvious  that  it  was  a  matter  of  doubt  in  his  mind, 
from  the  documents  which  had  been  communicated  to  him,  whether 
any  longer  he  had  the  option  of  retiring.  Now  what  does  the  sec- 
retary say?  The  secretary,  on  the  14th  of  December,  writes  in 
these  words:  "The  time  has  now  elapsed  permitted  to  share- 
holders to  form  their  opinion,  and  no  more  can  now  retire."  A 
letter  of  a  different  complexion  was  afterwards  written,  to  which  I 
shall  afterwards  refer;  but  your  Lordships  do  not  find  any  ex- 
planation given  of  how  it  came  to  pass  that  this  letter  was  written 
by  the  secretary,  and  I  think  it  impossible  not  to  see  that  this 
letter  was  written  by  the  secretary  in  the  ordinary  course  of  his 
business,  and  was  the  expression,  by  him,  of  what  he  knew  at  that 
time  was  the  mind  and  understanding  of  the  directors  of  the  com- 
pany ;  and  more  than  that,  it  was  the  expression,  by  him,  of  a  fact 
which  is  of  great  significance,  with  regard  to  the  present  inquiry. 
My  Lords,  I  take  this  to  be  a  statement  by  the  secretary  that  the 
directors,  at  the  time  at  which  he  was  writing,  had  concluded  and 


K.  C.  VOL.  VI.]      SECT.  VH.  —  NON-ESSENTIAL  CONDmONS.  525 

Ho.  46.  —  Hooldiworth  y.  Evam,  L.  B.,  8  H.  L.  272,  278. 

ended  their  action  under  the  Chippenham  arrangement,  and  that 
they  had  ceased  at  that  time  from  receiving,  or  acting  upon,  any 
farther  applications  for  retirement  from  the  company  upon  that 
footing. 

My  Lords,  at  a  later  period,  the  31st  of  January,  another  letter 
was  written  by  the  secretary  to  Mr.  Houldsworth,  and  in  that  letter 
he  says :  — 

"  In  reply  to  your  favour  of  the  19th  instant,  I  am  instructed  by  the 
directors  to  inform  you  that  the  deed  of  the  company  is  too  long  to 
furnish  you  with  a  copy,  but  that  it  is  open  to  you,  either  to  yourself 
or  your  solicitor,  whenever  you  may  wish  to  see  it,  and  that  if  you  are 
desirous  of  retiring  from  the  company  you  can  do  so  on  payment  of  all 
calls,  and  a  farther  sum  of  £2  lOs.  per  call,  on  receipt  of  which  sum 
and  your  scrip  your  shares  would  be  cancelled." 

My  Lords,  I  think  that  is  nothing  more  than  this,  that  whereas 
on  the  14th  of  December  the  directors  thought  and  avowed  that 
they  ceased  to  have  any  power  of  acting  any  longer  upon  the 
Chippenham  compromise,  they  changed  their  minds  between  that 
date  and  the  31st  of  January,  and  they  were  willing  on  the  3l8t 
of  January,  if  they  had  power  (which  I  think  they  had 
not),  to  *  recommence  acting  in  the  direction  of  releasing  [*  273] 
shareholders  from  the  company  upon  the  terms  of  the 
Chippenham  arrangement 

My  Lords,  the  other  circumstance  which  I  said  I  thought  your 
Lordships  should  bear  in  mind  is  this:  when,  after  the  31st  of 
January,  the  directors  proceeded  to  apply,  as  they  thought,  the 
Chippenham  arrangement  to  the  case  of  Mr.  Houldsworth,  of  course 
they  found  it  was  necessary  to  obtain  his  signature  to  an  agree- 
ment in  the  form  of  the  resolution  approved  of  by  the  meeting  of 
the  13th  of  November,  and  they  sent  that  form  to  Mr.  Houlds- 
worth to  be  signed.  The  moment  they  came  to  prepare  that  form 
they  felt  the  difficulty  in  which  they  were  placed,  and  in  order  to 
solve  that  difficulty  they  sent  to  Mr.  Houldsworth  a  form  which 
did  not  tally  with  the  form  agreed  to  in  the  resolution  of  the  13th 
of  November,  because  it  omitted  the  date  which  was  appended  to 
the  form  given  by  the  resolution  —  thereby  entirely  altering  the 
contents  of  the  instrument  itself  —  because,  inasmuch  as  there 
were  frequent  references  to  the  date  on  the  face  of  the  instrument, 
to  which  I  have  already  called  your  Lordships'  attention,  the 
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moment  that  date  was  omitted,  and  another  date  substituted,  the 
agreement  became,  not  the  agreement  which  was  approved  by 
resolution  of  the  meeting  at  Chippenham,  but  an  agreement 
wearing  an  entirely  different  aspect  in  its  terms. 

My  Lords,  I  ought,  before  leaving  this  subject,  to  make  this 
farther  observation.  It  was  said  in  the  argument,  that  it  was 
entirely  an  irrational  thing  to  suppose  that  the  shareholders  in  a 
company  of  this  kind,  during  the  interval  between  the  4th  of 
November  and  the  13th  of  November,  would  be  able  to  satisfy 
themselves  as  to  whether  it  was  desirable,  or  not  desirable,  for 
them  to  come  in  under  the  Chippenham  arrangement,  and  to  leave 
the  company.  My  Lords,  if  the  period  assigned  was  too  short,  the 
only  consequence  would  be  that  the  shareholders  would  lose  that 
opportunity  which  was  given  them  of  coming  into  that  arrange- 
ment, which  might  be  either  adopted  or  refused.  But,  in  truth, 
there  was  no  difficulty  of  that  kind  in  the  case,  because  what  led 
to  the  arrangement  (as  I  have  already  pointed  out)  was  this,  that  the 
company  was  divided  into  two  sections,  that  some  were  for  going 
on,  and  some  were  for  not  going  on.  The  only  object,  as  I 
understand  it,  of  adjourning  this  meeting,  and  issuing  the 
[*274]  *  circular  was,  that  it  might  become  known  at  the  ad- 
journed meeting  what  were  the  relative  proportions  of 
those  two  sections  of  the  company ;  and  I  believe,  judging  from 
the  evidence  in  the  case,  that  not  only  was  ten  days  a  sufficient 
time  for  that  purpose,  but  that  twenty-four  hours,  if  there  had 
been  sufficient  opportunity  for  answering  by  post,  would  have  been 
quite  sufficient;  because  I  believe  that  the  minds  of  the  share- 
holders of  the  company  had  become  agitated  by  the  proceedings 
which  had  been  taken  in  the  company,  and  that  all  that  was 
necessary  to  be  known  was  upon  which  side  each  shareholder 
would  be  willing  to  range  himself. 

My  Lords,  if  that  is  at  all  a  true  and  proper  view  of  the  facts  of 
the  case,  and  of  the  construction  to  be  put  upon  the  documents, 
the  general  principles  following  from  the  case  which  your  Lord- 
ships have  already  determinecl,  appear  to  me  to  be  most  easy  of 
application.  If  I  am  right  in  my  view  of  the  facts  and  construc- 
tion of  the  documents,  the  arrangement  under  which  Mr.  Houlds- 
worth  left  the  company  was  not  the  Chippenham  arrangement, 
but  a  diflferent  one.  As  regards  the  sum  to  be  paid,  it  tallied  with 
the  Chippenham  arrangement,  but  as  regards  the  time  of  payment, 
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and  as  regards  the  stringency  of  the  Chippenham  arrangement 
with  reference  to  liability  for  the  engagements  of  the  company 
from  the  18th  of  November,  and  abandonment  of  interest  in  the 
profits  of  the  company,  if  there  should  be  any,  the  arrangement 
which  Mr.  Houldsworth  entered  into  was  not  the  Chippenham 
arrangement,  but  was  an  arrangement  which  had  its  inception,  not 
on  the  12th  of  November,  1848,  but  upon  the  19th  of  February, 
1849,  on  which,  for  the  first  time,  he  became  as  one  with  the 
directors  of  the  company  as  to  his  retirement  from  the  concern. 
My  Lords,  if  that  is  so,  although  the  variations  between  the  terms 
of  Mr.  Houldsworth's  arrangement  and  the  terms  of  the  Chip- 
penham arrangement  were  not  so  large  as  they  were  in  Mr.  Spack- 
man's  case,  still,  it  seems  to  me,  that  the  principle  which  led  your 
Lordships  to  determine  Spackman's  case  must  lead  to  the  same 
conclusion  in  the  present  case.  In  both  cases  the  arrangement 
called  the  Chippenham  arrangement,  which  was  the  only  one  dis- 
closed to  the  shareholders,  was  a  different  arrangement  from  that 
under  which  both  Mr.  Spackman  and  Mr.  Houldsworth 
retired,  *  and  the  only  question  remaining  would  be  as  to  [*  275] 
this  new  and  different  arrangement  under  which  Mr. 
Houldsworth  retired,  whether  it  was  in  its  turn  communicated 
to  the  shareholders  of  the  company. 

My  Lords,  I  find  no  evidence  whatever  of  such  communication. 
The  only  evidence  that  was  attempted  to  be  suggested  was  this, 
that  in  the  three  balance  sheets  in  the  years  1843,  1849,  and  1850, 
certain  aggregate  sums  are  brought  to  charge,  on  the  one  side  or 
the  other,  under  the  head  of  "cancelled  shares,"  and  that  when  you 
read  these  balance  sheets,  and  go  back  to  the  day  books  and  other 
books  of  the  company,  you  find  that  these  aggregate  sums  are,  as 
to  one  of  them,  composed  of  the  value  of  the  shares  of  Mr.  Houlds- 
worth. But  the  question  is,  did  the  mention  in  the  balance  sheets 
of  "  cancelled  shares  "  of  itself  convey  to  the  minds  of  the  share- 
holders the  knowledge  not  merely  that  some  shareholders  had 
retired  under  the  Chippenham  arrangement,  but  that  another  share- 
holder, Mr.  Houldsworth,  had  subsequently  retired  under  another 
arrangement,  which,  if  I  am  right,  was  not  tlie  Chippenham  arrange- 
ment ?  My  Lords,  I  think  it  is  impossible  to  ascribe  that  effect  to 
the  mere  mention  of  "  cancelled  shares,"  which  might  well  be 
shares  cancelled  under  the  Chippenham  arrangement,  because  it 
might  be  quite  possible  that,  from  delay  in  paying  the  instalments 
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or  calls,  those  shares  might  not  be  brought  to.  charge,  and,  in  point 
of  fact,  some  of  them  were  not  brought  to  charge  until  a  year  later, 
so  that  the  terms  "  cancelled  shares  "  might  refer  to  shares  strictly 
and  legally  forfeited  under  the  Chippenham  arrangement  But,  at 
all  events,  just  as  I  think  your  Lordships,  in  the  case  of  Spackman, 
if  you  had  nothing  in  the  shape  of  disclosure  to  the  shareholders 
but  the  mention  of  cancelled  shares  in  the  balance  sheet,  would  not 
be  disposed  to  hold  that  to  be  sufficient  information  to  the  share- 
holders, so  here  I  think  your  Lordships  can  hardly  hold  that  if 
this  arrangement  be  not  the  Chippenham  arrangement,  but  a 
different  one,  the  mention  of  cancelled  shares  in  the  balance  sheets 
was  notice  of  this  arrangement 

My  Lords,  I  therefore  advise  your  Lordships  that  this  appeal 
should  be  dismissed,  and  the  only  question  remaining  is  the  ques- 
tion of  costs.  In  the  case  of  Spackman  you  thought  it  right  that 
the  appeal  should  be  dismissed  without  costs.  That  was 
[*276]  a  case  in  ♦which  a  shareholder  was  the  appellant  In 
the  case  of  Smallcombe  your  Lordships  had  before  you  as 
an  appellant  the  official  liquidator,  who,  as  we  were  informed,  in 
bringing  an  appeal  in  that  case  as  a  sample  of  others,  had  the 
sanction  of  the  learned  Judge  from  whom  the  appeal  came.  In 
that  case  —  inasmuch  as  if  you  had  dismissed  the  appeal  without 
costs,  the  effect  would  have  been  virtually  to  leave  Smallcombe,  the 
successful  party,  to  bear  his  own  costs  —  you  thought  it  right, 
under  the  circumstances  of  the  case,  that  the  costs  of  all  parties 
should  be  provided  out  of  the  estate.  In  the  present  case  we  have 
again  an  instance  of  a  shareholder  who,  like  Mr.  Spackman,  appeals 
here  against  the  decision  by  which  he  is  fixed  as  a  contributory  to 
the  company,  and  I  think  it  would  be  right  that  the  appeal  should 
be  dismissed  without  costs,  as  was  done  in  Spackman's  case,  and 
then  I  think  your  Lordships  will  have  acted,  as  to  costs,  upon  an 
intelligible  and  consistent  principle  throughout 

Lord  Cranworth:  — 

My  Lords,  it  is  my  misfortune  in  this  case  to  differ  from  the 
conclusion  at  which  my  noble  and  learned  friend  on  the  woolsack, 
and,  I  believe,  also  my  noble  and  learned  friend  on  my  left  (Lord 
Chelmsford),  have  arrived.  In  the  case  of  a  difference  of  opinion 
in  the  ultimate  Court  of  Appeal  it  is  always  very  satisfactory  to 
know  that  the  difference  is  not  a  difference  arising  from  any  doubt 
as  to  the  principles  by  which  the  case  ought  to  be  governed,  but 


IL  a  VOL.  VI.]      SECT.  VII.  —  NON-ESSENTIAL  CONDITIONS.  529 

ITo.  46. — HouldflwortlL  v.  Evani,  L.  B.,  8  H.  L.  876,  877. 

merely  as  to  the  appKcation  of  the  principles  to  the  particular  case. 
Now,  that  Is  the  only  diflference  in  this  case  between  my  noble  and 
learned  friend  who  has  just  addressed  your  Lordships  and  myself. 
I  think  with  him  that  it  is  a  most  essential  proposition,  to  be 
rigidly  enforced,  that  in  these  joint  stock  companies  absent  share- 
holders should  never  be  bound  to  do  anything  more  than  to  assume 
that  the  directors  are  doing  their  duty,  unless  in  cases  where  they 
are  informed  that  although  the  directors  have  not  intended  to 
defraud  the  company,  yet,  exercising  powers  not  legally  conferred 
upon  them,  they  have  gone  beyond  what  they  ought  to  do.  If, 
with  knowledge  of  that  fact,  the  shareholders  remain  a  long  time, 
and  take  no  step  whatever,  still  more  if  they  so  remain  while 
great  alterations  are  going  on  in  the  company,  *  they  must  [*  277] 
be  taken  to  have  retrospectively  sanctioned  what  has  been 
done. 

Now,  my  Lords,  I  put  my  views  of  the  principles  of  law  upon 
this  subject  in  as  condensed  a  form  as  I  could  in  the  first  of  these 
cases  that  came  before  this  House,  the  case  of  Spackman,  and  I  do 
not  intend  to  trouble  your  Lordships  again  in  this  particular  case. 
The  only  question  here  is  this :  There  has  been  a  divergence  from 
the  Chippenham  arrangement  in  this  respect, —  that  whereas  the 
Chippenham  arrangement  provided  that  the  persons  agreeing  to 
that  arrangement  were  to  pay  one-half  of  the  sums  that  w.ere 
applied  to  their  shares  in  the  signing  of  the  agreement,  namely,  on 
the  13th  of  November,  and  the  other  half  within  a  month  from  that 
period,  which  would  be  on  or  before  the  13th  of  December,  the 
terms  on  which  Mr.  Houldsworth  was  allowed  to  retire  were 
exactly  the  same  as  those  terms,  except  that  they  were  not  entered 
into  at  the  date  of  the  Chippenham  arrangement,  nor,  indeed,  till 
several  months  afterwards."  Mr.  Houldsworth  applied  very  soon 
after  the  date  of  the  Chippenham  arrangement  to  know  whether 
he  could  get  out  of  the  company,  and  there  was  a  little  difiPerence 
about  it.  First  of  all,  the  secretary  wrote  one  thing,  and  afterwards 
he  wrote  another,  but  eventually  Mr.  Houldsworth  and  the  other 
appellants  wished  to  retire,  and  the  directors  allowed  them  to 
retire  upon  signing  an  agreement  similar  to  that  which  was  agreed 
to  at  Chippenham,  except  that  it  had  no  date  put  to  it.  In  the 
copy  I  had  there  was  no  date.  I  suppose  that  was  the  case  also  in 
the  original. 

[Mr.  Amphlett:    That  is  so,  my  Lord.] 
VOL.  VI.  —  34 
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Lord  Cranwoeth: — It  was  found  that  the  date  was  inapplicable, 
and  therefore  they  left  it  out,  the  directors  having  allowed  these 
parties  to  retire  five  months  after  the  date  of  the  Chippenham 
arrangement 

Now,  my  Lords,  the  question  is,  whether  the  absent  shareholders 
had  notice,  or  that  which  must  be  considered  notice,  that  in  respect 
of  the  date,  at  all  events,  the  directors  had  diverged  from  what  had 
been  sanctioned  at  Chippenham.  If  they  had  not,  I  think,  though 
it  certainly  would  be  somewhat  unjust,  that  the  principles  of 
Spackman's  case  would  apply.  But  here  it  appears  to  me 
[*  278]  that,  looking  *  at  all  the  facts  of  the  case,  it  is  impossible 
to  say  that  the  absent  shareholders  had  not  notice,  for  this 
reason.  Let  us  see  exactly  what  it  was  that  they  had  notice  of. 
The  first  intimation  that  the  shareholders  got  was  by  the  letter  of 
the  4th  of  November.  By  that  letter  they  were  informed  that  a 
considerable  body  of  shareholders  had  wished  to  retire,  and  that 
there  was  to  be  a  meeting  on  the  13th,  at  which  it  was  to  be  pro- 
posed that  they  should  retire  upon  certain  terms,  which  I  may 
designate  as  the  Chippenham  terms  ;  except  with  reference  to  the 
date  of  the  meeting  there  is  no  mention  of  date  there.  Well,  the 
meeting  took  place  at  Chippenham  and  those  terms  are  adopted, 
except  that,  upon  the  formal  agreement  being  drawn  up,  the  term 
is  added  that  the  shareholders  agreeing  to  come  into  this  agreement 
are  to  sign  this  agreement,  and  to  pay  one-half  of  the  sums  agreed 
upon  on  the  13th  of  November,  and  the  other  half  on  or  before  the 
13th  of  December.  That,  I  must  observe,  was  never  communicated 
to  the  absent  shareholders,  they  did  not  know  that  there  had  been 
that  term  of  the  date  inserted.  I  do  not,  however,  absolve  them 
from  notice  of  that,  because  I  think  they  did  know  that  the  details 
of  the  scheme  were  to  be  settled  on  the  13th,  and  it  would,  there- 
fore, be  very  difficult  to  say  that  they  had  not  notice  that  it  was 
open  to  the  shareholders  at  the  meeting  on  the  13th  November  to 
make  certain  alterations  in  the  terms. 

Then  the  next  intimation  which  reaches  the  shareholders  is  the 
letter  of  the  25th  following  up  the  letter  of  the  4th,  calling  for  the 
£4  per  share,  and  explaining  why  they  had  adopted  a  call  of  £4 
instead  of  £3.  In  fact,  it  was  no  substantial  alteration ;  it  was 
only  an  alteration  of  the  form,  enabling  the  company  to  get  more 
conveniently  payment  of  the  calls  which  had  been  made  Then  it 
ends,  "  shareholders,  therefore,  electing  to  remain  in  the  company 
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who  have  duly  paid  the  call  of  the  third  of  August  last,  will  be 
required  to  pay  10s.  per  share  only,  and  those  who  have  not  paid 
that  call  £1  10s.  per  share  only,  on  account  of  this  last  call  of  £4." 
Now,  I  think  that  a  shareholder  on  receiving  that  letter,  and 
coupling  it  with  the  preceding  letter  of  the  4th  of  November, 
inasmuch  as  the  letter  of  the  4th  of  November  had  said  nothing 
about  any  particular  date,  and  as  the  letter  said  that  shareholders 
electing  to  retire  are  to  pay  so  and  so,  conformably  to  the 
letter  of  *  the  4th  of  November,  would  necessarily  infer  that  [*  279] 
shareholders  electing  not  to  remain  in  the  company,  but 
to  retire  from  the  company,  were  to  pay  according  to  the  notice 
which  had  been  given  in  that  letter,  namely,  a  certain  proportion 
according  to  the  value  and  number  of  their  shares.  That  is  the 
notice  which  they  got,  and  everything  that  was  done  was  in 
conformity  to  those  two  notices.  Because  nobody  could  say  that 
the  arrangement  made  in  this  case  would  not  come  within  the  fair 
meaning  and  scope  of  the  two  notices,  putting  out  of  the  question 
the  actual  detail  of  the  dates  fixed  by  the  Chippenham  arrangement. 
That  being  so,  if  those  were  the  only  terms  of  the  agreement,  I 
should  say  that  the  shareholders,  having  had  notice  of  them,  were 
clearly  bound,  because  they  went  on  for  years  without  making  any 
complaint  or  taking  any  steps  upon  the  subject.  Applying  strict 
principles  to  the  case  I  quite  agree  with  my  noble  and  learned 
friend  that,  inasmuch  as  the  shareholders  knew  by  the  notice  of 
the  4th  of  November  that  the  terms  were  to  be  settled  in  form,  or 
that  they  might  be  altered  in  any  way  at  Chippenham,  they  must 
be  taken  to  have  had  notice  of  what  was  done  at  Chippenham, 
and  I  will  take  it  that  they  had  notice  that  at  Chippenham  it  was 
said, "  You  must  pay  your  agreed  amount,  one-half  on  or  before  the 
13th  of  November,  and  the  other  half  on  or  before  the  13th  of 
December."  Assume  that  to  be  so,  had  the  absent  shareholders, 
or  had  they  not,  notice  that  that  part  of  the  arrangement  had  been 
entirely  departed  from  by  the  directors, — wrongfully,  if  you  please, 
but  departed  from?  I  think,  my  Lords,  that  they  had,  because  I 
think  it  is  impossible  that  they  could  have  misunderstood  the  three 
balance  sheets,  one  of  them  being  a  balance  sheet  for  two  successive 
half  years,  ending  in  June  and  December,  1848;  the  next  being  for 
the  half  year  ending  in  December  and  the  30th  of  June,  1849; 
and  the  next  being  for  the  year  ending  the  30th  of  June,  1850. 
In  the  balance  sheets  for  all  these  periods,  ending  in  1848, 1849, 


532  CONTRACT. 


Ho.  46.  — Hofnldsworth  v.  Evuu,  L.  B.,  8  H.  L.  879,  880. 

and  1850,  there  were  three  entries.  In  the  first  two  there  were 
entries  of  very  large  amounts  of  "  cancelled  shares,"  in  the  last,  not 
so  large,  but  still  considerable. 

Now,  I  cannot  listen  to  the  suggestion  that  the  absent  share- 
holders might  have  thought  that  those  were  shares  forfeited  under 
the  terms  of  the  deed  because  the  parties  had  become  in- 
[*  280]  solvent  —  *  that  is  preposterous.  Although  I  would  allow 
the  greatest  latitude  to  the  principle  that  shareholders  are 
not  bound  to  inquire,  one  cannot  suppose  that  they  thought  any- 
thing so  absurd  as  that  more  than  half  the  shares  of  the  company 
had  been  forfeited  because  the  holders  had  become  insolvent,  — 
coupling  that  with  the  notices  which  they  had  received,  we  may 
fairly  conclude  that  they  must  have  supposed  that  during  this 
period  the  directors  had  been  taking  upon  themselves  to  cancel 
the  shares.  If  so,  they  must  have  known  that  the  directors  were 
doing  something  which,  according  to  the  terms  of  the  Chippenham 
arrangement,  taking  time  as  part  of  the  arrangement,  they  were  not 
authorized  to  do.  Well,  but  it  was  a  divergence  from  what  they 
were  authorized  to  do  of  the  minutest  importance,  and  they  might 
think  it  very  unimportant  to  them  whether  the  money  was  paid  a 
little  sooner  or  a  little  later. 

Now,  I  say  they  must  have  known  it.  It  occurred  to  me,  how- 
ever, at  one  time,  that,  perhaps  they  did  not  know  it,  for  they  might 
think  that,  although  the  parties  had  come  into  those  terms  at  the 
proper  date,  the  shares  had  not  been  forfeited  till  later.  But  that 
could  not  be;  they  must  have  known  that  the  entries  were  made 
when  the  agreements  were  made  with  persons  to  forfeit  their  shares. 
Why  do  I  say  that  ?  The  shares  could  not  be  forfeited  till  two 
months  after  there  had  been  default  Then  there  could  have  been 
no  shares  forfeited  appearing  in  the  balance  sheet  ending  with 
the  year  1848,  because  two  months  had  not  elapsed.  Therefore, 
the  shareholders  must  have  known  that  those  entries  of  forfeited 
shares  did  not  relate  to  the  time  when,  in  point  of  form,  the  for- 
feiture was  to  take  place,  but  to  a  later  time  when  the  directors 
agreed  with  parties  to  let  them  out  upon  those  terms. 

My  Lords,  under  these  circumstances  I  own  that  it  appears  to 
me  that  the  shareholders  must  be  taken  to  have  had  jiotice  that 
in  that  respect,  in  point  of  date,  the  arrangements  that  had  been 
made  at  Chippenham  were  not  adhered  to.  That  might  have  been 
very  good  reason  for  any  of  those  who  had  entered  into  that 
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arrangement,  saying,  "  I  will  not  be  bound  by  it,  because  you  have 
gone  on  allowing  shares  to  be  cancelled  after  the  time  when  you 
were  authorized  to  allow  them  to  be  cancelled."  But  they  did 
not  interfere,  and  not  having  so  interfered,  I  think,  for  the 
reasons  *  which  I  put  forward  more  at  length  in  the  judg-  [•281] 
ment  in  SpachmarCs  Case,  that  they  ought  to  be  bound. 
Now,  one  word  as  to  the  judgment  in  Spademan's  Case.  My 
opinion  in  Spademan's  Case  was  (and  I  believe  I  so  expressed  it) 
that  if  at  the  time  that  that  arrangement  was  entered  into  the 
directors  had  written,  or  Spackman  had  written,  to  every  share- 
holder, saying  that  Spackman  had  been  let  out,  but  not  on  the 
terms  of  the  Chippenham  arrangement,  telling  them  what  the 
terras  were,  I  should  have  held  that  Spackman  was  certainly  not 
liable,  any  more  than  I  think  that  the  Houldsworths  are  now  liable. 
The  diiFerence  between  the  two  cases  is  this :  that  in  this  case  there 
were  communicated  to  the  shareholders,  as  I  think,  facts  which 
showed  that  the  directors  could  not  have  been  acting  in  conformity 
with  the  Chippenham  arrangement  in  point  of  date.  But  in  Spaek- 
man's  Case  there  was  not  communicated  anything  which  showed 
to  them  that  the  terms  in  point  of  money  payment  upon  which 
Spackman  was  allowed  to  retire  were  different  from  that  of  the 
Chippenham  arrangement. 

My  Lords,  I  thought  it  my  duty  to  the  parties  to  show  that  I 
did  not  differ  from  my  two  noble  and  learned  friends  in  this  case 
without  having  well  considered  the  subject ;  but  having  done  so, 
it  is  a  great  satisfaction  to  me  to  know  that  I  concur  with  both  my 
noble  and  learned  friends  upon  the  general  principle,  and  only 
differ  from  them  on  the  ground  that  I  think  the  variations  from 
the  terms  of  the  Chippenham  arrangement  were  substantially  com- 
municated to  the  shareholders  in  this  case,  and  that  therefore  they 
were  not  entitled  to  set  aside  the  arrangement 
,  Lord  Chelmsford  :  — 

My  Lords,  the  question  to  be  decided  upon  this  appeal  is  whether, 
assuming  the  Chippenham  arrangement  to  have  been  valid,  any 
shareholder  could  have  the  benefit  of  it  who  did  not  accede  to  it 
on  or  before  the  thirteenth  of  November. 

It  appears  to  me  that  the  proposed  arrangement  was  of  a  nature 
to  require  that  a  certain  day  should  be  fixed  for  its  completion. 
There  were  liabilities  pressing  upon  the  company,  and  a  schism 
amongst  the  shareholders,  some  wishing  to  break  up  the  company, 
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and  some  to  continue  it.  Under  these  circumstances,  it  was 
essential  that  the  directors  should  know  by  a  certain 
[*  282]  time  *  whether  they  would  have  funds  to  meet  their  lia- 
bilities, and  what  shareholders  were  disposed  to  retire,  and 
what  to  remain.  Accordingly  they  fix  upon  the  day  of  the  meeting 
(the  13th  of  November)  as  the  day  upon  which  they  were  to  be 
definitively  informed  upon  these  points.  The  agreement  which  the 
retiring  shareholders  were  to  sign  was  dated  on  this  day.  Under 
it  the  retiring  shareholders  were  to  pay  the  amounts  set  opposite 
to  their  respective  names  within  one  month  from  the  date ;  and  at 
the  meeting  it  was  resolved  that  the  shareholders  who  had  paid  the 
call  should  be  allowed  5  per  cent,  interest  **  to  the  present  time." 
I  am  satisfied  that  it  was  the  original  intention  of  the  directors 
that  it  should  be  determined,  on  the  day  named,  who  were  the 
retiring  and  who  the  continuing  shareholders,  and  that  they  never 
contemplated,  at  the  time  it  was  proposed  to  the  shareholders,  that 
the  Chippenham  arrangement  should  be  a  standing  offer  to  the 
shareholders  to  retire  from  the  company  on  the  terms  proposed  at 
any  subsequent  period.  Nor  could  the  shareholders,  whose  acqui- 
escence would  alone  give  validity  to  the  arrangement,  understand 
it  in  that  sense.  Supposing  that  all  the  shareholders  must  be 
presumed  to  have  acquiesced  in  the  Chippenham  arrangement,  and 
60  to  have  given  it  validity,  they  could  only  be  taken  to  have 
consented  to  it  in  respect  of  those  shareholders  who  came  in  under 
it,  in  compliance  with  what  they  must  have  understood  to  have 
been  its  terms.  Therefore,  assuming  the  Chippenham  arrangement 
to  have  been  valid,  Mr.  Houldsworth  was  excluded  from  its  benefit 
by  not  having  made  his  election  to  avail  himself  of  it  in  due 
time. 

I  must  notice  an  objection  which  was  made  on  the  part  of  the 
appellants  on  the  former  argument,  because  if  well  founded,  the 
appellants  ought  to  prevail  upon  this  appeal  It  was  objected 
that  they,  as  executors  of  Mr.  Thomas  Houldsworth,  were  not  share- 
holders in  the  company  at  the  time  of  the  winding-up  order,  and 
that  consequently  they  were  not  liable  to  be  placed  on  the  list 
of  contributories.  In  support  of  this  objection,  reference  was  made 
to  the  173rd  clause  of  the  deed  of  settlement  of  the  company,  by 
which  it  is  provided  that  the  executors  or  administrators  of  de- 
ceased shareholders  shall  not  be  holders  of  any  shares,  nor  entitled 
to  receive  any  dividend  which  may  be  appropriated  and  declared 
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*  thereon  after  such  death,  but  that  such  dividends  shall  [*  283] 
remain  in  suspense  until  some  person  shall  become  a 
shareholder  in  respect  of  such  shares.  And  also  to  the  25th  and 
26th  sections  of  the  7  &  8  Vict.  c.  110,  by  which  remedies  are  given 
against  shareholders  in  a  company,  but  none  against  their  repre- 
sentatives. And  the  case  of  Ne^  v.  Armstrong,  4  Ex.  21,  18  L.  J. 
Ex.  473,  was  cited,  where  the  deed  of  settlement  of  a  joint  stock 
banking  company-partnership,  established  under  the  7  Geo.  IV.,  c.  46, 
provided  that  the  executor  of  a  deceased  shareholder  should  not  be 
a  member  of  the  company  in  respect  of  such  shares,  but  should  be 
at  liberty  to  sell  the  shares,  or,  at  his  option,  to  become  a  member 
upon  complying  with  certain  provisions,  and  that  if  he  did  not  elect 
to  become  a  member  he  was  not  to  be  entitled  to  any  dividend 
accruing  after  the  testator's  death,  and  it  was  held  that  the  executor 
of  a  deceased  shareholder  who  received  a  dividend  which  accrued 
due  after  the  death  of  his  testator,  but  had  not  complied  with  the 
provisions  of  the  deed  of  settlement,  was  not  a  member  for  the 
purpose  of  execution  against  him  by  scire  facias  upon  a  judgment 
against  the  public  officer  of  the  company. 

I  think  that  neither  the  clause  of  the  deed  nor  the  provisions  of 
the  Act  of  Parliament,  nor  the  case  in  the  Exchequer,  prove  that 
the  executors  ought  not  to  be  placed  upon  the  list  of  contributories. 
They  merely  show  that  an  executor  is  not  a  shareholder  in  name, 
and  that  therefore  remedies  which  are  given  against  shareholders 
will  not  reach  executors  as  such.  But  granting  this,  it  does  not 
follow  that  they  are  relieved  from  all  liability  in  respect  of  the 
shares  of  their  testator.  In  considering  this  point  it  must  be  taken 
as  if  Mr.  Thomas  Houldsworth  had  died  possessed  of  his  shares. 
They  would  unquestionably  have  formed  part  of  his  personal 
estate,  and  though  his  executors  would  not  have  had  the  status  of 
shareholders,  they  would  have  been  owners  of  the  shares.  And  it 
would  be  a  strange  result  of  this  state  of  things  that,  because  they 
were  not  nominally  shareholders  they  were  relieved  from  all 
liability. 

But  the  liability  of  an  executor  to  be  placed  upon  the  list  of 
contributories  where  the  testator  died  possessed  of  shares  before  an 
order  for  winding  up  a  company  had  been  made,  upon  the 
ground  *  that  the  estate  of  the   shareholder  continued  [*  284] 
liable,  is  established  by  the  case  of  Blakesley's  Hxecutors, 
13  Beav.  133,  affirmed  upon  appeal  (3  Mac.  &  G.  726,  19  L.  J.  Ch. 
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566),  and  by  Ex  parte  Grouthwaite,  3  Mac.  &  G.  187 ;  20  L.  J.  Ch. 
188. 

The  appellants  have  no  claim  to  be  excluded  from  the  list  of 
contributories,  and  the  decree  appealed  from  ought  therefore  to  be 
affirmed,  and  the  appeal  ought  to  be  dismissed,  and,  I  agree  with 
my  noble  and  learned  friends,  without  costs. 

It  was  ordered  and  adjudged,  that  the  said  order  of  the  Masteb 
OP  THE  EoLLS,  of  the  10th  of  November,  1866,  so  far  as  complained 
of  in  the  said  appeal,  be  affirmed,  and  that  the  appeal  be  dismissed. 
And  that  the  costs  incurred  by  the  respondents  Lewis  Henry 
Evans,  the  official  manager  of  the  Agriculturists'  Cattle  Assurance 
Company,  and  Thomas  Hughes,  Esq.,  Member  of  Parliament,  the 
creditors'  representative  in  respect  of  the  said  appeal,  be  paid  out 
of  the  assets  of  the  said  company. 

Lords'  Journals,  26th  June,  1868. 

ENGLISH  NOTES. 

Where  a  time  is  mentioned  for  the  performance  of  a  contract,  the 
case,  as  laid  down  in  the  principal  case  of  Parkin  v.  Thorold,  resolves 
itself  into  the  following  questions,  viz.,  I.  Whether  the  time  was  of  the 
essence  of  the  contract;  if  so,  whether  it  has  been  waived.  XL  Wliether 
time  has  been  made  essential  by  notice.  Each  of  these  will  bear  a 
detailed  examination. 

Time  is  essential  to  the  contract  where  the  real  express  or  implied 
intention  of  the  parties  is  to  make  it  no.  Mere  mention  of  a  date  is  not 
sufficient.  The  express  condition  to  make  time  essential  must  be  clear. 
Thus  in  a  contract  to  grant  a  new  lease  upon  condition  of  the  intending 
lessee  paying  a  premium  of  1000  guineas  on  a  certain  day.  Lord  Eldon 
refused  to  treat  the  time  as  essential,  on  the  ground  that  the  amount 
of  the  premium  was  the  only  thing  contemplated  by  the  parties,  and 
that  there  was  nothing  to  show  that  time  was  regarded  by  the  parties 
as  essential.  Heame  v.  Tennant  (1806),  13  Ves.  287.  In  Roberts  v. 
Berry  (1855),  3  De  G.  M.  &  G.  284,  a  day  fixed  for  the  delivery  of  the 
abstract  was  held  to  be  non-essential.  Where  the  condition  to  make 
time  essential  is  clear,  the  Court  gives  effect  to  the  intention  of  the 
parties.  Thus  in  Williavis  v.  Mostyn  (1863),  33  L.  J.  Ch.  54,  9  L.  T. 
476,  12  W.  R.  69,  where  A.  covenanted  to  pay  a  composition  of  65.  8rf.  in 
the  pound  to  all  creditors  of  his  father  and  grandfather  who  executed  the 
deed  within  a  given  time,  and  there  was  a  special  provision  excluding 
from  the  benefits  of  the  arrangement  all  creditors  who  did  not  execute 
it  within  the  time,  it  was  held  essential.  So  where  a  railway  company 
agreed  with  a  landowner,  whose  lands  they  purchased,  to  make  and 
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maintain  for  his  convenience  certain  crossings  of  such  kind  as  the  land- 
owner's surveyor  should  direct  and  notify  in  writing  "within  one 
month  after  the  company's  obtaining  possession  of  the  land,"  and  it  ap- 
peared that  the  company,  in  settling  the  terms  of  the  agreement,  had 
stipulated  for  a  reduction  from  two  months  the  period  originally  pro- 
posed; time  was  regarded  as  essential.  Earl  of  DarrUey  v.  London^ 
Chatham,  and  Dover  Railway  Co.  (1863),  1  De  G.  J.  &  S.  204,  33  L. 
J.  Ch.  9.  Where  the  contract  fixes  a  specified  number  of  days  from  the 
delivery  of  the  abstract  to  send  in  objections  to  the  title,  and  time  is 
made  essential,  the  time  runs  only  from  the  delivery  of  a  complete 
abstract;  Hohson  v.  Bell  (1839),  2  Beav.  17;  Upperton  v.  Nicholson 
(1870-1871),  L.  R.,  10  Eq.  228,  L.  R.,  6  Ch.  438,  39  L.  J.  Ch.  758,  40 
L.  J.  Ch.  401,  23  L.  T.  4,  19  W.  R.  733;  Want  v.  Stallibrass  (1873), 
L.  R.,  8  Ex.  175,  42  L.  J.  Ex.  108,  29  L.  T.  293,  21 W.  R.  685.  The 
time  thus  reckoned  is  essential;  Oakden  v.  Fike  (1865),  34  L.  J.  Ch. 
620,  12  L.  T.  527,  13  W.  R.  673.  In  Barclay  v.  Messmg&i*  (1874), 
43  L.  J.  Ch.  449,  30  L.  T.  350,  22  W.  R.  522,  it  was  decided  that 
where  time  is  essential,  an  extension  of  it  does  not  operate  as  an  abso- 
lute waiver  of  that  condition,  but  only  substitutes  the  extended  time 
for  the  original  time.  The  dictum  of  Lord  Romilly  in  the  principal 
case  of  Parkin  v.  Thorold  to  the  contrary  was  disapproved  of. 

Where  a  date  is  definitely  fixed  for  the  completion  of  a  contract,  and 
the  conditions  of  sale  provide  for  payment  of  interest  in  case  of  non- 
completion  by  that  date,  time  is  not  essential.  Thus  where  on  a  sale 
of  a  reversion  the  conditions  of  sale  provided  for  payment  of  a  deposit 
by  the  purchaser  and  the  completion  of  the  purchase  on  the  17th  of 
August  (adding  that  '*  should  the  completion  of  the  purchase  be  delayed 
from  any  cause  whatever  beyond  that  period  "  the  purchaser  shall  pay 
interest  at  a  specified  rate),  and  rendered  the  deposit  forfeit  if  the 
purchaser  failed  to  comply  with  any  of  the  conditions ;  time  was  held 
to  be  non-essential.  Patrick  v.  Miln&r  (1877),  2  C.  P.  D.  342,  46  L. 
J.  C.  P.  537,  36  L.  T.  738,  25  W.  R.  790;  Webb  v.  Hughes  (1870), 
L,  R.,  10  Eq.  281,  39  L.  J.  Ch.  606,  18  W.  R.  749. 

Time  will  be  implied  to  be  essential  either  where  non-performance 
within  the  time  would  entail  special  hardship  on  one  of  the  parties,  or 
where  the  object  contracted  for  varies  in  value  from  day  to  day.  For 
instance,  where  a  person  bought  a  house  for  immediate  residence  and 
stipulated  for  delivery  of  the  possession  on  a  fixed  date,  failure  of  the 
vendor  to  deliver  possession  with  a  good  title  entitled  the  purchaser  to 
rescind  the  contract.  Tilley  v.  Thomas  (1868),  L.  R.,  3  Ch.  61,  17 
L.  T.  422.  So  where  a  tenant,  without  any  definite  interest,  agreed 
for  the  sale  of  his  good-will  and  business  to  A.,  the  purchase  to  be  com- 
pleted on  or  before  the  25th  of  March,  time  was  essential ;  for  if  the 
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contract  had  not  been  completed  on  that  day,  the  vendor  might  render 
himself  liable  as  tenant  for  the  ensuing  year.  Costlake  v.  3HII  (1826), 
1  Buss.  376.  Instances  of  cases  where  time  is  implied  to  be  essential 
from  the  varying  value  of  the  subject-matter  are :  — 

Sales  of  collieries  and  mines,  Macbryde  v.  Weeks  (1860),  22  Beav. 
533.  There  the  plaintiff  agreed  to  purchase  the  lease  of  a  colliery  adjoin- 
ing his  own,  to  procure  an  assignment  of  the  term,  and  to  do  other 
things  requiring  time.  The  purchaser  was  allowed  to  rescind  the  con- 
tract after  giving  notice  to  the  vendor  to  complete  the  purchase  w^ithin 
a  fixed  time,  and  the  vendor  had  failed  to  do  so. 

Sales  of  public  houses,  Costlake  v.  TUl  (1826),  1  Russ.  376 ;  Day  v. 
Luhke  (1868),  L.  R,  6  Eq.  336,  37  L.  J.  Ch.  330,  16  W.  R.  717; 
Cowles  V.  Gale  (1871),  L.  R.,  7  Ch.  12,  41  L.  J.  Ch.  14,  25  L.  T.  524, 
20  W.  R.  70. 

Sales  of  reversions.  Spurrier  v.  Hancock  (1799),  4  Ves.  667. 

Sales  of  shares,  Campbell  v.  London  and  Brighton  Railway  Co. 
(1846),  5  Hare,  619. 

Contract  for  the  supply  of  coals.  Pollard  v.  Clayton  (1855),  1  H.  & 
J.  462,  3  W.  R.  349. 

Contract  for  obtaining  patents,  Payne  v.  Banner  (1846),  15  L.  J.  Ch. 
227. 

Where  time  is  of  the  essence  of  the  contract  it  may  be  waived  ex- 
pressly or  impliedly.  The  leading  case  on  this  point  is  Seton  v.  Slade 
(1802),  7  Ves.  265,  6  R.  R.  124.  There  the  abstract  was  not  delivered 
until  a  few  days  before  the  day  fixed  for  completion.  The  defendant 
examined  the  abstract  and  took  various  objections  to  it.  The  LoitD 
Chancellob  (Lord  Eldon),  although  he  was  of  opinion  that  there  was 
nothing  in  the  agreement  making  time  essential,  dealt  with  the  case 
on  the  assumption  that  such  a  condition  had  been  expressed;  and  held 
that  the  receiving  of  the  abstract  and  keeping  it  without  objection 
until  the  time  named  for  conveyance  had  expired  was  a  waiver  of  the 
objection. 

Time  if  not  originally  essential  may  be  rendered  so  by  notice,  par- 
ticularly if  the  party  to  whom  the  notice  is  given  has  been  guilty  of 
unnecessary  delay,  and  the  time  mentioned  in  the  notice  is  reasonably 
sufficient  for  the  purpose.  Where  after  a  delay  of  two  years  on  the 
part  of  the  vendor,  he  gave  notice  to  the  purchaser  to  complete  his  con- 
tract within  three  weeks,  the  notice  was  held  to  be  unreasonably  short. 
Green  v.  Sevin  (1879),  13  Ch.  D.  589,  49  L.  J.  Ch.  166.  And  in 
Crawford  v.  Toogood  (1879),  13  Ch.  D.  153,  49  L.  J.  Ch.  108,  41 
L.  T.  549,  28  W.  R.  248,  although  a  purchaser  was  in  default,  notice 
by  the  vendor  to  complete  or  rescind  within  six  weeks  was  held  too 
short.    The  principle  is  also  illustrated  by  the  decision  of  Kat,  J.,  ia 
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Hattm  V.  Bu8sell  (1888),  38  Ch.  D.  334,  67  L.  J.  Ch.  426,  68  L.  T. 
271,  36  W.  K.  317. 

AMERICAN  NOTES. 

The  rule  states  the  American  doctrine.  If  an  offer  requires  an  acceptance 
within  a  specified  time,  a  subsequent  acceptance  will  be  invalid.  Longworth 
V.  Mitchell,  26  Ohio  State,  342  ;  Potts  v.  Whitehead,  20  New  Jersey  Equity,  55. 
As  '<  by  return  mail,"  Maclay  v.  Harvey,  90  Illinois,  525;  32  Am.  Rep.  35; 
Carr  v.  Duval,  14  Peters  (U.  S.  Supr.  Ct.),  77,  but  if  deposited  in  the  post-office 
on  the  same  day  that  the  offer  was  received,  the  acceptance  is  valid,  although 
not  in  time  for  the  first  mail.    Palmer  v.  Phoenix  Iron  Co.,  84  New  York,  63. 

K  no  time  is  specified,  a  reasonable  time  is  allowed.  Batterman  v.  Morford, 
76  New  York,  622 ;  Keck  v.  McKinley,  98  Pennsylvania  State,  616 ;  Loring  v. 
City  of  Boston,!  Metcalf  (Mass.),  409;  Ferriery,  Storer,  63  Iowa,  484;  50 
Am.  Rep.  752 ;  Morse  v.  Bellows,  7  New  Hampshire,  549 ;  28  Am.  Dec.  372. 
Hoffman  v.  Strohecker,  7  Watts  (Pennsylvania),  86 ;  32  Am.  Dec.  740,  seems 
to  the  contrary. 

What  is  reasonable  depends  on  the  nature  of  the  proposal  and  the  situation 
of  the  parties,  A  verill  v.  Hedge,  12  Connecticut,  424 ;  Trounstine  v.  Sellers, 
35  Kansas,  447 ;  Kemptier  v.  Cohn,  47  Arkansas,  519 ;  varying  from  holding 
forty-eight  hours  or  one  month  unreasonable,  to  holding  five  days  not 
unreasonable. 

The  buyer  may  refuse  goods  not  delivered  within  the  agreed  time.  Rouse 
V.  Lewis,  2  Keyes  (New  York),  352.  If  he  fails  to  remove  the  article  sold, 
within  the  stipulated  time,  his  right  is  forfeited.  Woodward  v.  Boston,  115 
Massachusetts,  81 ;  Holton  v.  Goodrich,  35  Vermont,  19 ;  Boisaubin  v.  Reed, 
1  Abbott  Ct.  App.  Dec.  (New  York),  161.  But  Davis  v.  Emery,  61  Maine,  140 ; 
14  Am.  Rep.  553,  holds  that  he  is  merely  liable  in  damages  for  the  delay. 

The  doctrine  in  question  was  considered  with  great  learning  by  Kent, 
Chancellor,  in  Benedict  v.  Lynch,  I  Johnson  Chancery  (New  York),  370 ; 
7  Am.  Dec.  484,  where  he  comes  to  the  conclusions  declared  in  the  Rule,  in 
respect  to  an  action  for  specific  performance.  In  a  note,  7  Am.  Dec.  492,  it 
is  stated  that  the  doctrine  of  Benedict  v.  Lynch  is  approved  in  some  thirteen 
of  the  States,  citing  the  cases.  See  also  note  to  that  case,  1  N.  Y.  Ch.  Rep. 
(Lawyers'  Co.  Ap.  Pub.  ed.),  370,  and  Thornton  v.  Sheffield,  Sfc,  R,  Co.,  84 
Alabama,  109 ;  5  Am.  St.  Rep.  337  ;  Martin  v.  Morgan,  87  California,  203 ; 
22  Am.  St.  Rep.  241,  citing  Pomeroy  on  Specific  Performance,  §  462,  and 
Parsons  on  Contracts,  to  the  same  effect  as  the  Rule.  Mr.  Pomeroy  cites 
Parkin  v.  Thorold  (Equity  Jurisprudence,  p.  2171),  with  a  great  number  of 
American  cases,  and  it  is  cited  by  Mr.  Bench  (Equity  Jurisprudence,  p.  662), 
with  Cheney  Y,  Libby,  134  United  States,  68. 

As  to  rewards,  see  notes,  ante,  p.  137. 

As  to  telegrams,  see  notes,  ante,  p.  89. 
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No.  47.  — PEACHY  v.  SOMEESET. 

(1784.) 

No.  48.  — SLOMAN  v.  WALTER 
(1784.) 

No.  49.  — BIED  V.  LAKE 
(1863.) 

KULE. 

Where  there  is  added  to  the  contract  a  clause  for  the 
payment  of  a  sum  of  money  in  the  event  of  non-perform- 
ance, equity  presumes  it  to  be  a  penalty  for  which  relief 
will  be  given  on  fair  compensation  being  made.  The  pre- 
sumption may  be  rebutted  by  showing  that  the  sum  was 
intended  by  the  parties  to  be  liquidated  damages,  or  an 
alternative  mode  of  performance.  The  stipulation  for  a 
penalty  does  not  prevent  the  Court  from  ordering  specific 
performance  of  the  contract.  But  where  a  sum  is  agreed 
upon  as  liquidated  damages,  the  party  wronged  is  entitled 
to  the  sum  as  compensation,  and  to  no  other  remedy. 

Peachy  v.  Somerset. 

1  Str.  447-454. 

Penalty,  —  Forfeiture.  —  Bdirf  in  Equity. 
Relief  in  equity  against  a  penalty  or  forfeiture  according  to  the  terms  of  the 
contract  conferring  a  legal  right  depends  on  the  intention  of  the  parties  to  the 
contractual  relation  ;  and,  in  genoral,  equity  will  only  relieve  against  the  penalty 
or  forfeiture  where  it  was  designed  as  a  security  for  the  payment  of  money. 

[447]  The  plaintiflf  brought  his  bill  to  be  reUeved  against  a 
forfeiture  of  his  copyhold  by  making  leases  contrary  to 
the  custom  of  the  manor  without  license  of  the  lord,  felling 
timber,  digging  stones,  and  grubbing  up  hedges ;  offering  to  make  a 
recompense.  And  on  the  pleadings  the  case  was  this :  Sir  Harry 
Peachy,  being  seised  of  a  copyhold  estate  of  inheritance  of  £90 
per  annum,  held  of  the  manor  of  Pet  worth,  of  which  the  Duke  of 
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Somerset  is  lord,  made  a  lease  of  part  of  it  for  seven  years  with- 
out license  at  £13  per  aniium.  The  Duke  upon  this  brings  an 
ejectment  against  all  the  plaintiffs  copyhold,  which  occasioned  the 
plaintiff  to  bring  a  bill  in  his  own  and  his  son  an  infant's  name  for 
relief.  The  Duke  in  his  answer  insisting  on  other  causes  of  for- 
feiture, besides  the  making  the  lease  without  license,  Sir  Harry 
brought  a  supplemental  bill  for  discovery  and  relief  against  those 
other  forfeitures :  upon  the  plaintiffs  giving  judgment  in  ejectment 
subject  to  the  order  of  the  Court,  an  injunction  was  granted,  and 
now  upon  the  hearing  the  case  came  out  to  be  this. 

Upon  Sir  Harry's  marriage  in  1693,  all  the  copyhold  lands  were 
surrendered  to  the  use  of  Sir  Harry  for  life,  with  remainder  to  the 
first  and  every  other  son  in  tail  male,  in  pursuance  of  an  agreement 
before  marriage  for  that  purpose,  but  no  admittance  was  ever  taken 
upon  that  surrender.  Before  Sir  Harry  came  into  possession,  there 
had  been  a  quarry  of  stone  in  the  freehold  adjoining  to  the  copyhold, 
and  during  Sir  Harry's  time  it  was  worked  in  the  copyhold ;  but 
whether  it  was  first  opened  in  the  copyhold  in  the  plaintiffs  time 
did  not  appear.  The  avenue  to  the  plaintiffs  house,  which  con- 
sisted both  of  freehold  and  copyhold,  was  planted  with  timber 
trees  by  the  plaintiffs  father ;  the  plaintiff  had  topped  those  trees 
that  were  on  the  copyhold  part  of  the  avenue,  by  which  from  tim- 
ber they  were  become  pollards.  There  were  several  hedges  and 
boundaries  of  lands  upon  the  copyhold,  which  the  plaintiff  had 
grubbed  up  and  destroyed;  but  whether  they  are  boundaries  be- 
tween copyhold  and  freehold,  or  only  between  one  part  and  another 
of  the  copyhold,  did  not  appear.  And  in  the  year  1714,  the  plain- 
tiff, as  before  mentioned,  let  part  of  the  copyhold  for  seven  years, 
without  license,  or  any  custom  of  the  manor  to  warrant  it 

Upon  this  it  came  in  question  (inter  alia)  whether  a  forfeiture, 
if  it  had  been  incurred  at  law,  was  relievable  in  equity  ? 

The  judgment,  so  far  as  relates  to  this  question  was  as  fol- 
lows :  — 

Lord  Chancellor.  This  is  a  point  of  so  great  conse-  [452] 
quence,  that  if  relief  could  be  given  in  this  Court,  it  is 
strange"  it  should  not  have  been  found  out  long  ago.  The  forfeit- 
ures in  those  cases  arise  purely  from  the  imbecility  of  the  copy- 
holder's estate.  He  was  originally  merely  tenant  at  will,  and  is  so 
still  on  all  accounts  but  as  to  the  continuance  of  his  estate.  There 
have  been  indeed  very  favourable  constructions  for  the  copyholder 
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in  that  particular,  because  he  is  called  tenant  at  will  secundum 
consuttudinem  manerii;  it  has  been  held,  the  lord  cannot  deter- 
mine his  will  but  according  to  that  custom.  The  true  meaning  of 
those  words  secundum  consuetudinem  manerii  was  not  to  bound 
the  lord's  pleasure  in  the  determination  of  his  will,  but  that  the 
tenant  as  long  as  he  continued  tenant  was  to  hold  his  land  under 
those  terms  and  conditions  which  the  custom  had  established. 

These  matters  which  are  mentioned  as  forfeitures  are  indeed 
limitations  of  the  estate ;  such  as  determine  it,  when  they  happen. 
Tenant  for  life  making  a  greater  estate  than  his  own,  gives  up  or 
surrenders  the  right  which  he  had  before,  and  yet  he  does  no 
damage  to  the  remainder-man.  So  tenant  by  copy  taking  upon 
him  to  make  a  greater  estate  than  by  law  he  may,  and  contrary 
to  the  nature  of  his  estate,  does  by  that  determine  his  estate :  the 
law  has  made  it  so ;  and  what  is  there  in  this  case  to  ground  relief 
upon,  and  require  me  to  set  aside  the  law  ? 

It  is  a  hard  law,  and  therefore  the  party  must  not  be  subject  to 
it ;  but  is  not  this  directly  repealing  the  law  ? 

In  action  of  waste  for  recovery  of  the  place  wasted,  it  is  certain 

and  admitted  this  Court  cannot  relieve ;  and  yet  this  may  be  called 

a  very  unconscionable  thing.     But  is  it  so  to  take  advan- 

[^453]  tage  of  a  law  ^ which  is  known  and  equal  to  all?    Nor 

can  I  see  any  difference,  whether  the  statute  makes  this 

condition,  or  the  common  law  makes  it 

It  is  not  suflScient  to  say  here  is  no  damage  in  this  case,  and 
therefore  it  is  there  can  be  no  recompense  given  by  this  Court, 
for  it  is  the  recompense  that  gives  this  Court  a  handle  to  grant 
relief. 

The  true  ground  of  relief  against  penalties  is  from  the  original 
intent  of  the  case,  where  the  penalty  is  designed  only  to  secure 
money,  and  the  Court  gives  him  all  that  he  expected  or  desired : 
but  it  is  quite  otherwise  in  the  present  case.  These  penalties  or 
forfeitures  were  never  intended  by  way  of  compensation,  for  there 
can  be  none. 

But  even  in  the  case  of  copyholds  there  are  some  cases  of  forfeit- 
ures intended  for  a  different  purpose,  as  for  non-payment  of  rent  or 
fines,  which  are  only  by  way  of  security  of  the  rent  or  fine ;  and 
therefore  when  these  are  paid  afterwards  with  interest,  the  money 
itself  is  paid  according  to  the  intent  only  as  to  the  cxrcumstance 
of  time ;  which  is  the  true  foundation  of  the  relief  which  this  Court 
gives  in  those  cases. 
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Cases  of  agreements  and  conditions  of  the  party,  and  of'  the  law 
are  certainly  to  be  distinguished ;  you  can  never  say  the  law  has 
determined  hardly,  but  you  may  that  the  party  has  made  a  hard 
bargain. 

Thus  it  stands  on  the  general  state  of  this  kind  of  forfeitures. 
But  what  equitable  circumstances  are  there  peculiar  to  this  case  ? 
It  is  certain  there  may  be  circumstances,  which  may  make  it  fit 
and  equitable  for  this  Court  to  relieve,  either  in  these  cases  or  in 
actions  on  the  statute  of  waste :  if  the  lord  should  give  the  tenant 
encouragement  by  parol  only  to  pull  down  a  messuage,  and  he  did 
it  accordingly ;  this  might  induce  the  Court  to  prevent  the  lord's 
taking  advantage  of  a  fraudulent  act  of  his  own.  In  the  present 
case,  if  the  lord  had  been  present  at  the  making  the  lease,  and 
advised  it,  relief  might  be  reasonable :  but  the  steward's  standing 
by,  or  even  engrossing  the  lease,  is  rather  a  circumstance  against 
relief,  as  it  looks  like  a  confederacy  to  cheat  the  lord,  and  break 
the  customs  of  the  manor. 

As  to  the  other  cases  of  forfeiture  relating  to  the  quarry,  the 
topping  the  trees,  and  the  destroying  the  boundaries,  there  does 
not  enough  appear  to  determine  whether  they  are  legal  forfeitures 
or  no :  but  if  they  are,  I  think  they  are  all,  as  the  making 
the  *  lease,  under  the  same  consideration  in  this  Court,  [*454] 
and  not  proper  for  relief. 


Sloman  v.  Walter. 

1  Bro.  C.  C.  418,  419. 

Penalty.  —  Collateral  Olfject.  —  Behrf  in  Equity. 

Where  the  penalty  of  a  bond  is  only  to  secure  the  enjoyment  of  a  col-  [418] 
lateral  ohject,  equity  will  grant  an  injunction  against  a  suit  for  the  recovery, 
and  an  issue  quantum  damnificatua,  to  try  the  real  damage. 

Upon  showing  cause  why  an  injunction  should  not  dissolved, 
the  case  appeared  to  be  thus :  That  the  plaintiff  and  defendant  were 
partners  in  the  Chapter  coffee-house,  and  upon  entering  into  the 
partnership  it  had  been  agreed  that  the  business  should  be  con- 
ducted entirely  by  the  plaintiff,  but  that  the  defendant  should 
have  the  use  of  a  particular  room  in  the  house  whenever  he 
thought  proper.  And  in  order  to  enforce  this  agreement,  a  bond 
was  entered  into  by  the  plaintiff  to  the  defendant  in  the  penalty 


544  CONTRACT. 


Ho.  48.  —  Slomaii  v.  Walter,  1  Bra.  C.  C.  418,  419. 


of  £500.  After  some  time,  the  defendant  demanded  the  use  of  the 
room,  and,  being  refused,  brought  an  action  for  the  penalty  of  the 
bond.^  Plaintiff  filed  this  bill,  praying  an  issue  to  try  qtiantum 
damnificatvSy  and  an  injunction  in  the  meanwhile.  He  obtained 
an  injunction  till  answer  or  further  order ;  and,  the  answer  being 
now  come  in,  the  only  question,  in  respect  to  continuing  the  in- 
junction till  the  hearing,  was,  whether  the  penalty  of  the  bond  was 
merely  intended  as  a  security  for  the  enjoyment  of  the  room,  or 
in  the  nature  of  assessed  damages  between  the  parties. 

Mr.  Scott  and  Mr.  Harvey  (for  the  defendant)  contended  the  in- 
junction ought  to  be  dissolved,  and  the  defendant  permitted  to  have 
his  remedy  upon  the  bond.  It  was  impossible  a  jury,  upon  an 
issue  of  quantum  damnijicatus,  could  assess  any  other  damages 
than  those  already  assessed  by  the  parties  themselves.  They  re- 
ferred to  the  case  in  the  House  of  Lords,  where  £5  per  acre 
[*  419]  penalty  for  plowing  up  meadow  land  *  was  reserved  in  a 
lease,  and  the  Court  of  Chancery  having  relieved  against 
the  penalty,  and  directed  an  issue  to  try  the  actual  damage,  the 
decree  was  reversed.  Rolfe  v.  Peterson,  6  Brown's  P.  C.  470,  and 
also  cited  2  Atk.  190 ;  Roy  v.  The  Btcke  of  Beaufort,  and  Ch. 
Ca.  183. 

Lord  Chancellor  (Lord  Thurlow)  said  the  only  question  was 
whether  this  was  to  be  considered  as  a  penalty,  or  as  assessed  dam- 
ages. The  rule,  that  where  a  penalty  is  inserted  merely  to  secure 
the  enjoyment  of  a  collateral  object,  the  enjoyment  of  the  object  is 
considered  as  the  principal  intent  of  the  deed,  and  the  penalty  only 
as  accessional,  and,  therefore,  only  to  secure  the  damage  really  in- 
curred, is  too  strongly  established  in  equity  to  be  shaken.  This 
case  is  to  be  considered  in  that  light.  The  injunction  must  be 
continued  till  the  hearing.^ 

^  A  verdict  had  been  obtained  in  that  and  that  npon  the  plaintiffs  paying  snch 

action  in  the  full  penalty  of  the  bond,  amount  the  defendant  might  be  restrained 

The  bill  was  filed  npon  the  ground  of  from  aU  fnrther  proceedings  on  the  said 

those  damages  being  excessive,  alleging  bond."    Beg.  Lib. 

that  the  refusal  had  been  made  by  the         ^  The  same  had  been  done  by  the  late 

plaintiff  in  equity  in  the  heat  of  temper,  Lords  Commissioners,  in  a  case  of  Hardy 

of   which    irritation    the    defendant    in-  v.  Martin^  7th  of  May,  1783,  where  plain- 

sidionsly  took   advantage   to   drive   the  tiff  and  defendant  had  been  partners  as 

plaintiff  to  a  breach  of  the  obligation,  brandy-merchants;  on  plaintiff's  quitting 

It  therefore  prayed  "  for  an  issue  quantum  the  business,  and  selling  the  lease  and 

dnmnijicatus,  to  ascertain  the  real  amount  good-will  of  the  shop  to  the  defendant  for 

of  the  damages  sustained  by  the  aforesaid  £300,  he  entered  into  bond  in  £600  penalty 

breach  of  the  condition  of  the  said  bond ;  not  to  sell,  for  nineteen  years,  any  quantity 
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Where  a  deed  contains  an  absolute  corenant  not  to  do  an  act,  such  covenant 
will  not,  in  the  absence  of  a  bill  to  rectify  the  deed,  be  contrr>lled  by  a  recital  in 
the  deed  from  which  it  appears  that  the  parties  intended  that  such  act  might  be 
done  on  payment  of  a  fixed  sum  for  liquidated  damages. 

In  the  year  1856,  the  defendants,  George  Lake  and  George 
Mills  Hill,  entered  into  partnership  together  as  'eating-  [*  112] 
house  keepers,  and  carried  on  the  said  business  at  two 
different  houses,  one  No.  49  Gheapside,  which  had  originally 
been  Lake's,  and  the  other,  No.  13  Gracechurch  Street,  which  had 
from  the  first  belonged  to  Hill.  In  December,  1856,  the  partner- 
ship was  dissolved  ;  and  articles  of  dissolution  were  signed  by  the 
partners,  but  no  deed  was  then  executed  for  the  purpose. 

By  an  indenture  dated  the  31st  December,  1858,  and  made  be- 
tween George  Lake  of  the  one  part,  and  Hill  of  the  other  part, 
after  reciting  the  agreement  for  the  dissolution,  it  was  recited  that 
it  had  been  also  stipulated  that  the  deed  of  dissolution  should  con- 
tain, amongst  other  things,  a  covenant  by  Lake  that  he  would  not 
use  any  means  to  obtain  the  custom  or  business  from  Hill,  nor 
carry  on  the  trade  or  business  of  an  eating-house  keeper  within 
the  distance  of  one  mile  from  the  said  house.  No.  13  Gracechurch 
Street,  without  paying  to  Hill  the  sum  of  £1500,  as  or  by  way  of 
stated  or  liquidated  damages,  and  that  he  would  enter  into  all 
necessary  assurances  for  carrying  the  purposes  aforesaid  into  effect : 
It  was  witnessed,  that  in  consideration  of  £15,000  then  paid  or  se- 
cured to  Lake,  he  Lake  assigned  to  Hill  all  his  share  and  interest 
in  the  premises  and  in  the  said  trade  or  business,  and  in  all  the 
fixtures,  fittings,  and  stock-in-trade  on  the  premises,  together  with 
the  good-will  of  the  business  and  all  other  partnership  effects,  for 

of  brandy  less  than  six  galloDS,  within  the  on  payment  of  the  damages,  defendant 

cities  of  London  and  Westminster,  or  five  might  be  restrained  from  taking  out  exe- 

miles  thereof,  or  to  permit  any  person  so  cution  for  the  penalty  of  the  bond.    Upon 

to  do  in  liis  name,  &c.     Upon  a  breach,  motion  to  dissolve  the  injunction,  and  cause 

action  brought,  and  a  Terdict  for  the  pen-  shown,  the  injunction  was  continued,  and 

alty,  plaintiff  filed  this  bill,  praying  that  an  issue  directed,  when  the  jury  gave  a  ver- 

an  account  might  be  taken  of  the  nctnal  diet  for  the  plaintiffs  at  law  (defendants  in 

damage  sustained  by  defendant,  and  an  this  Court)  with  Is.  damages, 
issue  directed  for  that  purpose;  and  that, 
VOL.  VI.  —  35 
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his  own  benefit ;  and  thereby  Lake  covenanted  with  Hill,  his  exe- 
cutors, administrators,  and  assigns  (amongst  other  things),  that  he 
Lake  should  not  nor  would  at  any  time  thereafter,  either  alone  or 
together  with  or  for  any  other  person  or  persons,  carry  on  or  be 
engaged  in  the  trade  or  business  of  an  eating-house  keeper,  or  any 
matter  or  thing  whatsoever  in  anywise  relating  thereto,  within  the 
distance  of  one  mile  from  the  said  messuage  or  tenement,  No.  13 
Gracechurch  Street  aforesaid ;  and  that  in  case  he  Lake 
[*  113]  should  act  contrary  to  or  in  infringement  of  that  *  agree- 
ment, he  would  immediately  thereupon  pay  to  Hill,  his  exe- 
cutors or  administrators,  the  sum  of  £1500  as  liquidated  damages. 

By  another  indenture  of  the  same  date.  Hill  mortgaged  the  prem- 
ises to  Lake  to  secure  £9000,  part  of  the  said  sum  of  £15,000 ;  but 
this  sum  was  paid  to  Lake  and  a  release  of  the  mortgage  executed 
on  the  30th  September,  1860. 

By  a  memorandum  of  agreement,  dated  11th  May,  1861,  Hill 
sold  the  house  in  Cheapside  to  the  plaintiffs  for  a  sum  of  £10,000 ; 
and  amongst  the  covenants  contained  in  the  assignment  then  exe- 
cuted, was  one  that  Hill  would  not  at  any  time,  directly  or  in- 
directly, by  himself  or  in  partnership  with  any  person  whomsoever, 
or  in  any  other  manner,  carry  on  or  be  engaged  in  carrying  on  the 
trade  or  business  of  an  eating-house  keeper,  or  retailer  of  wine  or 
spirits  or  beer,  or  any  branch  thereof,  within  the  distance  of  half  a 
mile  measured  in  a  direct  line  from  No.  49  Cheapside  aforesaid, 
except  as  theretofore  at  No.  13  Gracechurch  Street,  and  also  (but 
without  prejudice  to  the  right  of  obtaining  an  injunction  against 
any  breach  of  this  covenant),  would  in  case  of  any  breach  thereof 
pay  a  sum  of  £2500  as  and  for  liquidated  damages;  and  there 
was  also  a  covenant,  that  if  Lake  should  act  contrary  to  or  in  in- 
fringement of  the  covenant  contained  in  the  said  indenture  of  31st 
December,  1858,  then  and  in  such  case  Hill  would,  at  the  request 
•of  the  plaintiffs,  and  at  the  joint  expense  of  Hill  and  the  plaintiffs, 
institute  and  prosecute  with  all  due  dispatch  a  suit  for  an  injunc- 
tion against  Lake  restraining  him  from  so  acting,  or  institute  and 
prosecute  with  the  like  dispatch  on  the  like  terms  an  action  at  law 
against  Lake  on  the  said  covenant  for  the  recovery  of  the  sum 
agreed  to  be  paid  by  him  as  aforesaid;  and  that  if  and  when 
that  sum  or  any  other  sum  should  be  recovered  from  Lake,  such 
sum  should  be  apportioned  between  Hill  and  the  plaintiffs  in 
equal  moieties :  and  in  case  Hill  should  neglect  to  prosecute  such 
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•suit  or  action  for  one  week  after  request  by  the  plaintiffs  [*  114] 
to  do  SO,  then  and  in  such  ease  the  plaintiffs  were  to  be  at 
liberty  to  enforce  the  said  covenant  themselves,  on  indemnifying 
Hill  against  costs. 

In  the  month  of  March,  1863,  Lake  agreed  to  purchase  two 
houses,  Nos.  66  and  67  Gheapside  (which  had  been  used  by  one 
Fisher  as  an  eating-house,  called  the  Anchor)  for  the  sum  of 
£1600 ;  and  he  stated  to  his  vendor  as  a  reason  why  he  could  not 
give  more,  that,  if  he  carried  out  his  intention  of  converting  the 
said  houses  into  an  eating-house,  he  should  have  to  pay  Hill 
£1500,  to  entitle  him  to  carry  on  the  business. 

Immediately  after  the  conclusion  of  this  agreement.  Lake  en- 
tered into  possession  of  the  houses,  and  he  caused  bills  to  be 
placed  on  the  premises,  announcing  that  the  house  would  shortly 
be  re-opened  as  an  eating-house  by  "  Lake,  late  of  No.  49  Cheap- 
side,  and  of  No.  13  Gracechurch  Street." 

It  was  admitted  that  these  premises  were  within  one  mile  of 
No.   13  Gracechurch  Street. 

Immediately  after  Lake  had  announced  his  intention  of  opening 
Nos.  66  and  67  Gheapside  as  an  eating-house,  the  plaintiffs  objected 
to  his  doing  so;  and  thereupon  Lake  offered  to  pay  Hill  the 
iS1500  in  satisfaction  of  his  intended  breach  of  covenant  Hill 
was  willing  to  accept  this  offer;  but  the  plaintiffs  refused  to 
acquiesce  in  this  arrangement  and  told  Lake  that  they  required 
him  specifically  to  perform  his  covenant. 

After  various  communications  between  the  parties,  the  plaintiffs 
filed    their    bill    against  both    the   Lakes  and   Hill  for 
an  injunction  to  restrain  the  Lakes  from  opening  the  said     [117]. 
premises  as  an  eating-house,  and  from  carrying  on  in  any 
other  premises  within  one  mile  from  No.  13  Gracechurch  Street, 
any  business  of  an  eating-house  keeper,  established  or  the  capital 
whereof  should  be  found  by  George  Lake,  or  wherein  or 
in  any  matter  or  thing  ♦  relating  to  which  the  said  George  [*  118] 
Lake  was  or  should  be  engaged  either  alone  or  with  or  for 
James  Lake;  and  also  for  an  injunction  against  George  Lake  in 
the   terms  of  the  covenant.     And  a  motion   for  an   injunction 
being  made,  after  argument,  ' 

Vice-Chancellor  Sir  W.  Page  Wood  :—  [119] 

I  think  an  injunction  must  issue,  to  restrain  George 
Lake  till  the  hearing  or  further  order,  in  the  words  of  the  covenant; 
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and  to  restrain  James  Lake  in  similar  terms  from  carrying  on  such 
business  as  partner  of  George  Lake,  or  otherwise  on  his  behalf,  so 
long  as  George  Lake  has  any  interest  in  the  profits  of  such  busi- 
ness. I  do  not  feel  myself  at  liberty  to  restrain  James  Lake,  if  he 
has  bond  fide  purchased  this  business  for  himself. 

After  some    observations  on   the    aiBSdavits,  he    con- 
[120]     tinued :  The  main  facts  appear  to  stand  thus :  — 

George   Lake  sold  to  Hill  a  very  valuable  business, 
carried  on  in  two  different  houses,  one  in  Gracechurch  Street,  the 

other  in  Cheapside;  and  on  the  occasion  of  the  sale  he 
[*  121]  entered  into  the  covenant  in  question,  which  was  *  clearly 

intended  to  include  both  houses,  which  are  within  one 
mile  of  one  another.  George  Lake  appears  to  have  mistaken  the 
effect  of  the  covenant;  and  upon  the  recitals  of  the  deeds  there 
certainly  is  some  ground  for  saying  that  the  parties  were  looking 
to  something  other  than  an  absolute  covenant ;  it  might  well  be 
that  George  Lake  believed  that  he  could  escape  from  the  force  of 
this  covenant  by  paying  £1500 ;  but  that  is  not  so:  and  I  do  not 
think  that  I  can  on  this  Bill  control  the  covenant  by  any  pre- 
sumption arising  out  of  the  recital,  at  least  so  far  as  that  recital 
appears  in  the  bill  —  I  have  already  given  my  reason  for  refusing 
further  evidence  as  to  this  —  and  I  think  I  give  this  gentleman 
the  fullest  advantage  to  which  he  is  entitled,  when  I  say  that  I 
quite  believe  that  he  was  acting  bond  fide  when  he  bought  his 
present  house  and  tendered  the  JE1500  to  the  plaintiffs  and  Hill. 
He  paid  large  sums  of  money  on  the  faith  of  his  being  able  in  this 
manner  to  get  rid  of  the  covenant ;  and  Hill  was  willing  to  accept 
the  X1500,  or  his  share  of  it,  and  let  him  go  on ;  but  the  plaintiffs 
refused  the  tender,  and  determined  to  stand  upon  the  covenant. 
He  then  took  a  course,  which,  if  bond  fide  completed  before  bill 
filed,  would  have  entitled  him  to  say,  "  The  case  is  very  different 
from  that  raised  by  the  bill;  I  am  doing  nothing,  and  have  no 
power  to  hinder  the  act  you  complain  of."  That  would  have  been 
the  case  if  the  transfer  had  been  bond  fide  concluded  before  bill 
filed ;  but  upon  the  facts  it  appears  that  he  had  not  really  parted 
with  his  interest  until  after  the  institution  of  the  suit,  and  this 
would  in  itself  entitle  the  plaintiffs  to  an  injunction.  It  appears 
that  no  instrument  which  would  have  the  effect  of  depriving 
George  Lake  of  his  interest  in  this  business  was  executed  till 
four  days  after  the  filing  of  the  bill.     Then,  has  the  right  of  the 
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plaintiffs  to  insist  upon  an  injunction  been  displaced  by  anything 
that  has  occurred  since  the  filing  of  the  bill?  I  think  not  I 
should  not  have  parted  with  this  case  without  much 
further  inquiry,  *  even  on  the  supposition  that  it  entirely  [*  122] 
rested  on  the  evidence  of  Greorge  Lake  and  his  assignee. 
George  Lake  says:  "I  have  a  young  family,  and  I  must  do 
my  best  for  them."  How  does  he  do  that  by  buying  a  house  and 
selling  it  again  immediately  afterwards?  He  clearly  in  the  first 
place  wants  the  business  for  himself;  then  finding  that  he  cannot 
carry  out  that  intention,  he  goes  to  James  Lake,  who  has  no 
capital,  and  no  means  of  paying  any  money  except  out  of  the 
profits  of  the  business.  Then  his  solicitor  writes  a  letter,  in  which 
he  says  that  George  Lake  has  no  interest  in  the  concern ;  whereas 
in  truth  nothing  which  could  affect  his  interest  had  then  been 
done,  and  nothing  was  done  until  the  parties  were  put  under  the 
pressure  of  this  suit.  Then,  again,  they  refused  to  produce  this 
deed  of  assignment  when  it  was  asked  for ;  and  though  they  now 
endeavour  to  use  that  deed  for  their  own  purposes,  I  have  been 
obliged  to  hold  it  inadmissible.  In  this  state  of  things  the 
plaintiffs  offered  to  allow  the  motion  to  stand  over  on  the  ordinary 
undertaking;  but  the  defendants,  no  doubt  under  proper  advice, 
refused  to  give  any  undertaking,  and  therefore  the  motion  was 
forced  on,  and  I  am  obliged  to  dispose  of  the  question.  The 
refusal  of  such  an  undertaking  always  gives  rise  to  grave  suspicion 
in  my  mind ;  for  the  undertaking  prejudices  nothing,  and  I  can  see 
no  ground  for  such  refusal,  unless  there  be  something  behindhand. 
I  have  the  strongest  possible  suspicion  that  there  never  has  been 
any  such  total  assignment  as  is  necessary  to  support  the  case  of 
James  Lake.  Can  he  have  paid  X2000  merely  for  the  good-will 
of  the  Anchor  ?  I  do  not  think  that  George  Lake  has  parted  with 
this  property  without  retaining  some  hold  on  the  profits.  I  must, 
therefore,  grant  the  injunction,  but  it  must  be  in  the  limited  form 
which  I  have  pointed  out.  It  will  have  the  disadvantage  of 
raising  the  whole  question  at  issue  in  the  cause  on  motion  for 
committal ;  but  that  cannot  be  avoided :  it  will  be  for  James  Lake 
to  see  that  he  keeps  within  the  terms  of  the  injunction. 

Subsequently,  James  Lake  having  (on  13th  June)  entered  into 
partnership  with  one  Turner,  and  the  partners  having  opened  the 
premises  in   question   as  an   eating-house,  Turner  was  brought 
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before  the  Court  by  a  Supplemental  Bill,  and  a  motion  was  made 
on  behalf  of  the  plaintiffs  that  the  Lakes  should  be  committed 
for  breach  of  the  injunction  and  for  an  injunction  against  all  the 

defendants.     After  argument :  — 
[340]        Vice-chancellor  Sir  W.  Page  Wood  :  — 

The  plaintiff  stands  here  solely  on  his  legal  right  under 
the  covenant,  which  I  must  take  care  shall  not  be  infringed. 
[*341]  *  George  Lake  dissolved  his  partnership  with  Hill  in 
1856,  and  it  was  then  agreed  between  them  that  he  should 
not  use  any  means  to  injure  the  business  he  was  selling,  in  the 
following  terms :  —  [His  Honour  read  the  agreement,  see  ante, 
p.  545.] 

Then  when  the  parties  are  afterwards  carrying  this  agreement 
into  effect  by  a  deed,  they  recite  the  agreement,  and  introduce  into 
the  deed,  as  founded  thereon,  the  covenant  in  question.  [His 
Honour  read  it,  see  ante,  p.  545.] 

Now  giving  all  possible  weight  to  the  authorities  which  state 
that  you  must  gather  the  purport  of  the  covenant  from  the  intent 
of  the  whole  instrument,  I  do  not  think  that  I  can  hold  this 
covenant  to  have  been  infringed. 

Covenants  of  this  kind  are  sometimes  held  to  be  restricted  by 
the  recitals  in  the  deed,  but  I  never  knew  of  a  case  in  which  such 
a  covenant  was  enlarged  by  the  recital,  and  I  do  not  think  that 
this  particular  recital  could  in  any  case  have  that  effect. 

T  agree  that  the  covenant  and  recital  should  be  read  together ; 
but  I  think,  that,  giving  their  full  effect  to  the  general  words 
contained  in  this  covenant,  there  is  nothing  to  prevent  George 
Lake  from  lending  his  money  to  any  person  on  whose  bond  he 
might  be  content  to  rely,  even  though  he  might  know  that  such 
borrower  was  about  to  open  an  eating-house  within  the  prohibited 
district,  and  that  there  was  really  no  security  for  the  payment  of 
his  debts  except  the  profits  of  the  business. 

Mr.  Bagshawe  says,  "You  cannot  employ  your  capital  in  any 
way  in  the  business ; "  but  this  seems  to  me  far  too  extensive  a 
construction  of  the  covenant ;  it  can  be  carried  to  this  extent,  and 
no  further  —  that  he  will  not  act  as  director,  manager,  assist- 
ant, &c.,  perhaps  not  even  as  waiter,  in  such  an  establishment; 
but  it  is  impossible  to  contend  that  he  may  not  advance  money 

to  enable  others  to  do  so. 
[*342]      ♦Mr.  Cleasby  was  therefore,  I  think,  well  advised  in 
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grappling  at  once  with  the  chief  difficulty,  and  arguing  the  question 
on  the  assumption  of  perfect  loiia  fides. 

It  is  admitted  that  George  Lake  originally  intended  to  break 
his  covenant ;  he  thought  he  could  honestly  do  so  by  paying  the 
penalty;  then  he  was  advised  that  all  he  could  do  was  to  part 
with  the  business.  Now,  suppose  that  there  was  no  antecedent 
connection  between  vendor  and  purchaser,  and  that  he  had  sold 
this  business  to  a  stranger  on  the  terms  now  relied  on,  namely, 
X8000,  of  which  JE500  are  to  be  paid  down,  with  an  undertaking 
of  the  vendor  to  lay  out  X1500  in  fitting  up  the  premises,  and  a 
mortgage  of  such  premises  to  secure  the  whole  of  the  purchase- 
money  and  interest,  payable  by  instalments,  with  a  peremptory 
power  of  sale  on  default,  but  without  any  stipulation  that  any 
payment  should  be  made  out  of  profits ;  I  further  assume  that  he 
knew  that  he  had  only  the  profits  to  look  to  for  payment :  all  this 
would  not  be  a  breach  of  the  covenant,  —  it  merely  amounts  to  an 
advance  of  money  to  an  eating-house  keeper.  As  I  read  the  cove- 
nant, there  is  nothing  to  prevent  Lake  from  buying  any  number 
of  eating-houses  and  selling  them  again,  if  the  sales  be  bond  fide. 

When  this  case  was  before  me  on  the  25th  of  May  I  was  not 
satisfied  that  this  gentleman  really  intended  to  leave  the  business, 
and  I  therefore  granted  the  injunction  in  terms  which  were 
directed  against  the  scheme  which  I  suspected. 

But  I  think  that  the  partnership  of  June  13  sets  that  question 
at  rest ;  there  seems  to  have  been  a  honti  fide  payment  on  the  part 
of  Turner;  and  there  is  no  trace  of  George  Lake's  hand  in  the 
arrangement  in  any  form  which  would  give  him  a  lien  on  the 
profits.  True,  the  partners  agree  inter  se  to  appropriate  the  profits 
to  the  redemption  of  their  borrowed  capital,  which  is  a  very 
reasonable  arrangement  as  between  them;  and  I  cannot 
infer  anything  from  the  provision,  *  singular  as  it  is,  that  [*343] 
two  persons,  both  of  whom  are  sui  juris,  may  by  mutual 
consent  alter  their  own  deed.  It  seems  to  have  been  inserted  ex 
dbundanti  cautddL  by  the  conveyancer  who  prepared  the  deed,  prob- 
ably to  enable  them  more  effectually  to  exclude  George  Lake  if  the 
existing  deed  were  held  to  give  him  an  interest  in  the  business. 

Of  course,  Turner  is  a  purchaser  with  notice ;  but  he  had  notice 
merely  that  George  Lake  cannot  open  this  house  for  his  own  bene- 
fit, and  he  had  notice  also  that  the  house  had  not  been  so  opened. 
No  order  on  the  motion.     Costs  to  be  costs  in  the  cause. 
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ENGLISH  NOTES. 

The  question  whether  a  sum  mentioned  as  payable  in  the  event  of 
non-performance  of  a  contract  is  a  penalty  or  liquidated  damages,  is  a 
question  of  intention  upon  the  whole  tenor  of  the  contract,  having  re- 
gard to  the  surrounding  circumstances,  and  is  not  solved  by  a  mere 
mention  of  the  sum  as  a  penalty  or  as  liquidated  damages.  In  Aitley 
V.  Wddon  (1801),  2  Bos.  &  P.  346,  5  R.  R.  618,  there  was  an  agree- 
ment whereby  the  plaintiff,  in  consideration  of  the  services  of  the 
defendant  thereinafter  mentioned,  agreed  to  pay  her  during  the  term  of 
three  years  £1  11«.  6</.  per  week  and  travelling  expenses,  except  for 
extra  luggage,  which  was  to  be  paid  for  by  herself;  and  the  defendant 
in  consideration  of  such  weekly  salary  agreed  to  act  and  perform  at  the 
theatres  as  required  by  the  plaintifE  during  the  said  period,  and  to  at- 
tend at  the  theatre  beyond  the  usual  hours  on  any  emergency  and  at 
rehearsals,  or  be  subject  to  such  lines  as  are  established  at  the  theatres^ 
and  to  be  at  the  theatre  half  an  hour  before  the  performances  begin.  It 
was  also  agreed  by  both  parties  that  ''  either  of  them  neglecting  to 
perform  that  agreement  should  pay  to  the  other  £200."  The  defend- 
ant broke  her  part  of  the  agreement,  and  was  sued  for  the  £200.  At 
the  trial  at  nki  prius,  the  agreement  and  the  breach  being  proved,  and 
evidence  having  been  adduced  to  show  that  by  the  regulations  of  the 
theatre  the  performers  were  subject  to  certain  fines  for  unpunctualitj*, 
inebriety,  &c.,  a  verdict  was  found  for  the  plaintiff  with  £20  damages; 
but  leave  was  reserved  to  the  plaintiff  to  enter  a  verdict  for  £200  if 
the  Court  should  think  that  the  sum  was  liquidated  damages.  A  rule 
nisi  was  obtained  but  discharged.  In  giving  judgment  Eldon,  C.  J., 
said:  *' What  was  urged  in  the  course  of  the  argument  has  ever  ap- 
peared to  me  to  be  the  clearest  principle,  viz.,  that  where  a  doubt  is 
stated  whether  the  sum  inserted  be  intended  as  a  penalty  or  not,  if  a 
certain  damage  less  than  that  sum  is  made  payable  upon  the  face  of  the 
same  instrument, in  case  the  act  intended  to  be  prohibited  be  done,  that 
sum  shall  be  construed  to  be  a  penalty.  The  case  of  Sloman  v.  Walter 
(ante,  p.  543)  did  not  stand  in  need  of  this  principle;  for  there  by  the 
very  form  of  the  instrument  the  sum  appeared  to  be  a  penalty,  in  which 
case  a  Court  of  Equity  could  never  consider  it  as  liquidated  damages, 
but  must  direct  an  issue  of  quantum  damnificatus.  A  principle  has , 
been  said  to  have  been  stated  in  several  cases,  the  adoption  of  which 
one  cannot  but  lament,  namely,  that  if  the  sum  would  be  very  enormous 
and  excessive  considered  as  liquidated  damages,  it  shall  be  taken  to  be 
a  penalty,  though  agreed  to  be  paid  in  the  form  of  contract  This  has 
been  said  to  have  been  stated  in  Rolfe  v.  Peterson,  6  Bro.  P.  C.  470, 
where  the  tenant  was  restrained  from  stubbing  up  timber.    But  nothing 
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can  be  more  obvious  than  that  a  person  maj  set  an  extraordinary  value 
upon  a  particular  piece  of  land  or  wood  on  account  of  the  amusement 
which  it  may  afford  him.  ...  It  has  been  held,  however,  that  mere 
inequality  is  not  a  ground  of  relief;  the  inequality  must  be  so  gross 
that  a  man  would  start  at  the  bare  mention  of  it.  Necessity  in  these 
cases  seems  to  have  obliged  the  courts  to  admit  a  principle  nearly  as  loose 
as  that  to  which  I  have  before  alluded.  But  with  respect  to  the  ca^e  of 
Ponsonby  v.  AdamSy  6  Bro.  P.  0.  417,  the  landlord  may  have  set  a 
value  upon  the  residence  of  a  particular  tenant  on  his  estate ;  and  why 
should  he  not  upon  that  ground  have  stipulated  that  if  such  tenant 
should  cease  to  reside  there  his  rent  should  rise  to  i^l50?  Both  in 
Rolfe  V,  Peterson  and  in  Ponsonby  v.  Adams  I  should  have  said,  that 
what  was  matter  of  contract  bottomed  on  a  good  consideration  should 
not  be  looked  upon  as  penalty,  but  should  be  considered  as  rent  re- 
served or  liquidated  damages.  In  Lowe  v.  Peers,  4  Burr.  2229,  No.  84, 
p.  347,  ante,  it  is  quite  clear  that  the  breach  of  promise  of  marriage 
was  to  be  compensated  for  in  damages.  .  .  .  The  case  of  Fletcher  v. 
Dyche,  2  T.  R.  32,  1  R.  R.  414,  is  very  strongly  to  the  present  purpose. 
In  that  case  a  bond  in  a  penal  sum  was  conditioned  to  perform  certain 
work  within  a  certain  time,  or  to  pay  £10  for  every  week  beyond  that 
time.  The  £10  per  week  was  secured  by  the  penalty  of  the  bond;  and 
to  have  said,  that  one  term  of  a  contract  secured  by  a  penal  sum  should 
also  be  a  penal  sum,  would  have  been  absurd.  Indeed,  Lord  Hard- 
wiCKE  in  Roy  v.  Tlie  Duke  of  Beavfort,  2  Atk.  190,  was  of  opinion 
that  a  person  who  had  entered  into  a  bond  with  a  penalty  of  £100  if 
he  poached,  must  have  paid  the  £100  if  he  had  committed  any  act 
which  amounted  to  poaching.  But  suppose  the  Duke  had  taken  a  bond 
in  a  penalty  of  £100  with  condition  that  the  obligor  should  not  kill  a 
partridge,  or  if  he  did  that  he  should  pay  £5,  in  that  case  it  is  most 
clear  that  the  £5  must  have  been  considered  as  liquidated  damages. 
With  respect  to  the  case  of  Hardy  v.  Martin,  1  Bro.  C.  C.  41 9  n.,  p.  544, 
ante,  1  do  not  understand  why  one  brandy  merchant  who  purchases 
the  lease  and  good-will  of  a  shop  from  another  may  not  make  it  matter 
of  agreement  that  if  the  vendor  trade  in  brandy  within  a  certain  dis- 
tance he  shall  pay  £600;  and  why  the  party  violating  such  agreement 
should  not  be  bound  to  pay  the  sum  agreed  for,  though  if  such  agree- 
ment be  entered  into  in  the  form  of  a  bond  with  a  penalty,  it  may  per- 
haps make  a  difference.  I  must  wish  that  the  principle  laid  down  by 
Lord  SoMEBS  in  Prec.  in  Chan,  had  been  adhered  to.  Let  us  then  see 
what  this  case  amounts  to.  It  was  contended  at  the  trial  that  the  last 
clause  is  not  in  the  form  of  a  penal  bond.  It  is  thus :  '  And  lastly,  it 
is  hereby  agreed  that  either  party  failing  to  perform  their  undertaking 
shall  pay  to  the  other  £200.'     Prima  facie  this  certainly  is  contract, 
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and  not  penalty;  but  we  must  look  to  the  whole  instrument.  In  con- 
sideration of  the  defendant's  services  the  plaintiff  undertakes  to  pay 
her  £1  lis.  Qd.  per  week,  and  also  her  travelling  expenses.  It  would  be 
absurd  to  hold  that,  because  the  £1  lis,  6d.  is  a  liquidated  sum,  there- 
fore the  plaintiff  could  not  be  called  upon  for  more,  and  yet  that  in  con- 
sequence of  his  non-payment  of  the  defendant's  travelling  expenses  he 
should  be  liable  to  the  whole  sum  of  £200  because  those  expenses  are 
not  ascertained.  Again,  there  are  many  instances  of  the  defendant's 
misconduct  which  are  made  the  subject  of  specific  fines  by  the  laws  of 
the  theatre.  Are  we  then  to  hold  that  if  the  defendant  happens  to 
offend  in  a  case  which  has  been  so  provided  for  by  those  laws  she  shall 
pay  only  2s.  6d.  or  Bs,,  but  if  she  offend  in  a  case  which  has  not  been 
so  provided  for,  she  shall  pay  £200?  I  can  find  nothing  in  these 
articles  which  can  satisfy  my  mind  judicially  that  the  £200  is  to  be 
paid  in  one  case  and  not  in  the  other.  The  clause  is  general  and  contains 
no  exception.  If  that  be  so,  the  case  of  Fletcher  y.  Dt/che  is  an  author- 
ity strongly  in  point.  It  therefore  does  appear  to  me  that  the  true 
effect  of  this  agreement  is  to  give  the  plaintiff  his  option  either  to  pro- 
ceed upon  the  covenants  toties  quoties,  or  upon  the  first  breach  to 
proceed  at  once  for  the  £200,  out  of  which  he  may  be  satisfied  for  the 
damage  actually  sustained,  and  which  may  stand  as  a  security  for 
future  breaches." 

The  next  case  in  order  of  time  is  Reilli/  v.  Janes  (1823),  1  Bing. 
302.  There  on  the  contract  for  the  sale  of  a  lease,  fixtures,  &c.,  it  was 
agreed  that  the  possession  should  be  given  by  the  29th  of  September, 
and  that  the  plaintiff  should  by  that  time  assign  licenses,  repair,  clear 
rent,  taxes,  and  outgoings  to  the  day  of  quitting  the  premises.  A 
party  breaking  the  agreement  was  to  pay  to  the  other  £500  "settled 
and  fixed  as  liquidated  damages."  The  defendant  having  refused  to 
accept  an  assignment  of  the  lease  or  to  take  possession  according  to  the 
agreement,  the  plaintiff  sued  on  the  agreement  and  claimed  the  liqui- 
dated sum  of  £500.  He  was  held  entitled  to  the  whole  sum,  although 
a  jury  had  assessed  the  damages  at  a  much  smaller  amount.  Park,  J., 
appears  to  have  thought  it  enough  that  the  parties  had  employed  the 
expression  "liquidated  damages"  in  their  agreement,  but  this  is 
clearly  inconsistent  with  the  current  of  authority;  and  the  decision 
seems  to  be  really  based  on  the  ground  —  as  was  argued  by  Wilde  in 
the  subsequent  case  of  Kemble  v.  Farren,  6  Bing.  146  —  that  the  par- 
ties had  one  paramount  object  in  the  agreement,  and  that  the  defendant 
had  violated  the  agreement  in  respect  of  that  object. 

In  the  case  last  mentioned  (Kemble  v.  Farren  (1829),  6  Bing.  141) 
the  defendant  had  engaged  himself  to  act  as  the  principal  comedian  at 
Covent  Garden  Theatre  for  four  seasons  commencing  with  October, 
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1828,  and  in  all  things  to  conform  to  the  regulations  of  the  theatre. 
The  plaintiff  agreed  to  pay  the  defendant  £3  6«.  Sd.  every  night  on 
which  the  theatre  should  be  open  for  theatrical  performances  during  the 
ensuing  four  seasons,  and  that  the  defendant  should  be  allowed  one 
benefit  night  during  each  season  on  certain  terms  therein  specified. 
The  agreement  contained  a  clause  that  if  either  of  the  parties  should 
neglect  or  refuse  to  fulfil  the  said  agreement,  <'or  any  part  thereof  or 
any  stipulation  therein  contained,"  such  party  should  pay  to  the  other 
the  sum  of  £1000,  to  which  sum  it  was  thereby  agreed  that  the  dam- 
ages sustained  by  any  such  omission,  neglect,  or  refusal  should  amount; 
and  which  sum  was  thereby  declared  by  the  parties  to  be  liquidated  and 
ascertained  damages,  and  not  a  penalty  or  penal  sum,  or  in  the  nature 
thereof.''  The  defendant  refused  to  act  in  the  second  season,  and  at 
the  trial  the  jury  gave  a  verdict  for  the  plaintiff  for  £750  damages, 
subject  to  a  motion  for  increasing  them  to  £1000  if  the  Court  should 
be  of  opinion  that  the  plaintiff  was  upon  the  agreement  entitled  to  the 
whole  sum  claimed  as  liquidated  damages.  The  plaintiff  obtained  a 
rule  nisi  accordingly;  but  the  Court,  on  the  authority  of  Astley  y. 
Weldon,  discharged  the  rule. 

In  GalswoHhy  v.  StruU  (1848),  1  Ex.  159,  17  L.  J.  Ex.  226,  on  a 
dissolution  of  partnership  between  solicitors,  one  of  them  covenanted 
that  he  would  not  for  seven  years  carry  on  business  as  a  solicitor  within 
fifty  miles,  and  if  he  should  infringe  the  covenant  he  would  pay  £1000 
as  liquidated  damages,  and  not  as  penalty.  It  was  held  that  the  in- 
tention of  the  parties  was  to  consider  the  £1000  as  liquidated  damages. 

In  Betts  V.  Burch  (1859),  4  H.  &  N.  506,  28  L.  J.  Ex.  267,  there 
was  a  contract  for  the  sale  by  plaintiff  to  defendant  of  furniture  aud 
stock  in  trade  at  a  valuation,  and  in  the  event  of  either  of  the  parties 
not  complying  with  every  particular  set  forth  in  the  agreement  the  de- 
faulter should  forfeit  and  pay  to  the  other  the  sum  of  £50  and  all 
expenses  attending  the  same.  The  defendant  having  refused  to  carry 
out  the  agreement  the  plaintiff  sued  upon  the  contract.  The  defend- 
ant paid  into  Court  £5  and  pleaded  payment  into  Court.  The  jury 
found  a  verdict  for  the  defendant,  the  Judge  at  the  trial  reserving 
leave  to  the  plaintiff  to  move  to  enter  a  verdict  for  £45.  A  rule  nisi 
having  been  obtained,  the  Court  discharged  it,  being  of  opinion  that 
the  stipulation  was  in  the  nature  of  a  penalty.  Bbamwell,  £.,  laid 
down  the  rule  as  follows:  ^^If  the  whole  agreement  is  such  that  the 
Court  can  see  that  the  sum  is  a  penal  sum,  it  must  be  so  treated.  On 
the  other  hand,  if  it  is  not  a  penal  sum  it  would  be  incorrect  to  treat  it 
as  a  penalty  merely  because  it  is  so  called  in  the  agreement." 

In  Hinton  v.  Sparkes  (1868),  L.  R,  3  C  P.  161,  37  L.  J.  C.  P.  81, 
17  L.  T.  600^  there  was  an  agreement  for  the  sale  of  a  public-house 
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containing  these  terms:  ''As  earnest  of  this  agreement,  the  said  pur- 
chaser has  paid  into  the  hands  of  the  said  vendor  the  sum  of  £50,  which 
is  to  be  allowed  in  part  of  payment  at  the  completion  of  this  agree- 
ment; but  if  the  said  vendor  should  not  fulfil  the  same  on  his  part,  he 
shall  return  the  deposit  in  addition  to  the  damages  hereinafter  stated ; 
and  if  the  said  purchaser  should  fail  to  fulfil  his  part  of  the  agreement, 
then  the  deposit  money  shall  become  forfeited  in  part  of  the  following 
damages;  and  if  either  of  the  said  parties  should  neglect  to  perform  or 
refuse  to  comply  with  any  part  of  this  agreement,  the  party  so  refusing 
or  neglecting  shall  pay  to  the  other  of  them  on  demand  the  sum  of 
£50,  hereby  mutually  agreed  upon  to  be  the  damages  ascertained  and 
fixed  on  breach  thereof."  The  purchaser  deposited  an  lOU  instead 
of  the  £50.  He  refused  to  complete,  and  the  house  was  sold  for  £10 
less.  In  an  action  by  the  vendor  for  breach  of  the  agreement  and  upon 
the  I  O  U,  it  was  held  that  the  plaintiff  was  entitled  to  recover  the 
£50,  and  was  not  limited  to  the  amount  of  damages  he  had  actually 
sustained. 

In  Thompson  v.  Hudson  (1869),  L.  R.,  4  H.  L.  1,  38  L.  J.  Ch. 
431,  it  was  decided  that  where  a  certain  sum  of  money  is  due,  and  the 
creditor  enters  into  an  arrangement  with  his  debtor  to  take  a  less  sum, 
provided  that  sum  is  secured  in  a  certain  way  and  paid  on  a  certain 
day,  but  if  any  of  the  stipulations  of  the  arrangement  are  not  performed 
as  agreed  upon,  the  creditor  is  to  be  entitled  to  recover  the  whole  if 
the  original  debt,  such  remitter  to  his  original  rights  does  not  consti- 
tute a  penalty.  The  same  principle  is  contained  in  Ex  parte  Burden, 
In  re  Ned  (1881),  16  Ch.  D.  675,  44  L.  T.  525,  29  W.  R.  879. 

In  Lea  v.  Whittaker  (1872),  L.  R.,  8  C.  P.  70,  27  L.  T.  676,  21  W. 
R.  230,  there  was  a  contract  for  the  sale  of  a  public-house  containing 
various  stipulations  with  fixed  payments  as  alternatives,  and  to  make 
the  agreement  binding  each  party  was  to  deposit  £40  with  a  stranger, 
and  it  was  agreed  that  "either  party  failing  to  complete  this  agree- 
ment shall  forfeit  to  the  other  his  deposit  money  as  and  for  liquidated 
damages."  The  deposits  were  made  accordingly.  It  was  held  that  the 
£40  was  not  a  penalty. 

In  Parfitt  V.  Chamhre,  Ex  parte  lyAUeyrae  (1872),  L.  R.,  15  Eq. 
m.  42  L.  J.  Ch.  6,  27  L.  T.  750,  21  W.  R.  50,  an  arbitrator  ordered 
the  defendant  to  pay  an  annuity  of  £1200  a  year,  and  to  secure  this  by 
ptirchasing  and  conveying  to  trustees  a  government  annuity  of  £1200 
n  year;  and  further  ordered  the  defendant  to  pay  an  additional  £100  a 
month  for  each  month  that  he  should  be  in  default  in  so  securing  the 
l^^iment.  The  monthly  payments  were  "  to  be  considered  as  additional 
to  the  payments  due  in  respect  of  the  annuity,  and  as  a  penalty  for 
iIl^I^^v  in  the  legal  settlement  of  the  same."     Ko  annuity  having  been 
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purchased,  but  the  £1200  a  year  and  £100  having  been  regularly  paid 
till  the  defendant's  death,  but  not  since,  it  was  held  that  the  £100  a 
month,  though  called  a  penalty,  was  not  to  be  regarded  strictly  as 
such. 

In  Magee  v.  Lavell  (1874),  L.  R.,  9  C.  P.  107,  43  L.  J.  C.  P.  131, 
30  L.  T.  169,  22  W.  E.  334,  there  was  a  contract  for  the  sale  of  a  pub- 
lic-house containing  various  stipulations  with  regard  to  the  transfer  of 
the  licenses,  the  payment  of  rates  and  taxes,  and  the  purchase  of  fixt- 
ures, furniture,  and  stock  at  a  valuation,  and  concluding:  <<  If  either 
party  shall  refuse  or  neglect  to  perform  all  and  every  part  of  this  agree- 
ment, they  hereby  promise  and  agree  to  pay  to  the  other  who  shall  be  ' 
willing  to  complete  the  same  the  sum  of  £100  as  damages."  In  the 
judgment,  which  discussed  Reilly  v.  Jones  and  Lea  v.  WhUakeVj  supra, 
it  was  held  that  the  sum  was  a  penalty. 

In  Ee  Newman,  Ex  paHe  Capper-  (1876),  4  Ch.  D.  724,  46  L.  J. 
Bank.  57,  35  L.  T.  718,  25  W.  R.  244,  a  contract  for  the  erection  of 
buildings  provided  that  they  should  be  completed  by  the  25th  of  De- 
cember, and  that  in  default  thereof  the  contractors  should  forfeit  to  the 
employer  £10  per  week  for  every  week  after  that  date  during  which 
the  buildings  should  remain  unfinished.  There  were  various  other 
stipulations,  and  a  final  provision  that  if  the  contract  should  not  be  in 
all  things  duly  performed  by  the  contractors  they  should  pay  £1000  as 
and  for  liquidated  damages.  It  was  held  that  the  £1000  was  in  the 
nature  of  a  penalty. 

In  Wallingford  v.  Mutual  Society  (1880),  6  App.  Cas.  686,  50  L.  J. 
Q.  B.  49,  43  L.  T.  258,  29  W.  R.  81,  it  was  decided  that  in  a  mortgage 
bond  given  to  secure  the  due  payment  by  instalments  of  a  sum  due,  a 
provision  making  the  total  sum  enforceable  on  any  default  is  not  to  be 
considered  a  penalty.  There  was  a  similar  decision  given  by  the 
Court  of  Appeal  a  few  days  later  (and  apparently  without  the  decision 
of  the  House  of  Lords  in  Wallingford  v.  Mutual  Society  having  been 
cited)  in  Protector  Endowment  Loan  Co,  v.  Orice  (1880),  5  Q.  B.  D. 
592,  49  L.  J.  Q.  B.  812,  43  L.  T.  564. 

The  difference  between  penalty  and  liquidated  damages  again  arose 
in  Wallis  v.  Smith  (1882),  21  Ch.  D.  243,  52  L.  J.  Ch.  145,  and  El-- 
phinstone  v,  Moyikland  Iron  and  Coal  Co.  (1886),  11  App.  Cas.  332.  In 
the  former  case  it  was  laid  down  that  where  a  contract  contains  a  con- 
dition for  payment  of  a  sum  of  money  as  liquidated  damages  for  the 
breach  of  stipulations  of  varied  imi)ortance,  none  of  which  is  for  payment 
of  an  ascertained  sum  of  money,  the  sum  named  is  liquidated  damages 
and  not  penalty.  In  the  former  of  these  cases  the  plaintiff  had  entered 
into  a  contract  with  the  defendant,  who  was  a  builder,  to  sell  him  an 
estate  for  £70,  OCX),  which  was  to  be  expended  by  the  defendant  in 
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building  on  the  estate.  The  defendant  was  to  pay  a  deposit  of  £5000. 
If  the  plaintiff  coald  not  make  a  good  title  he  was  to  pay  the  defend- 
ant £5000  as  liquidated  damages.  And  if  the  defendant  should  com- 
mit a  substantial  breach  of  the  contract,  either  in  not  proceeding  with 
due  diligence  to  carry  out  the  works  or  in  failing  to  perform  any  of 
the  provisions  of  the  contract,  then  and  in  either  of  these  events,  the 
deposit  of  £5000  should  be  forfeited,  and  if  it  had  not  been  paid  the 
defendant  should  forfeit  and  pay  to  the  plaintiff  £5000  by  way  of 
liquidated  damages  and  the  plaintifiE  should  regain  possession  of  the 
estate.  The  defendant  did  not  pay  his  deposit,  and  altogether  failed 
to  carry  out  his  contract.  The  Court  of  Appeal,  affirming  the  judgment 
of  Fry,  J.,  held  that  the  plaintiff  was  entitled  to  be  paid  £5000  as  liqui- 
dated damages.  In  giving  his  decision  in  the  Court  of  first  instance 
Fry,  J.,  observed  (21  Ch.  D.  250) :  '<  There  is  a  numerous  class  of  cases 
which  show  that  where  there  are  a  number  of  things  to  be  done,  and 
one  large  sum  is  to  be  paid  in  respect  of  the  non-performance  of  various 
matters  of  different  degrees  of  importance,  there  the  Court  will  con- 
strue the  sum  if  it  can  do  so  as  a  penalty,  and  not  as  liquidated  dam- 
ages." But  the  judgments  in  the  Court  of  Appeal  (particularly  that 
of  The  Master  of  the  Eolls  (Sir  6.  Jessbl),  where  the  cases  are 
elaborately  reviewed)  deny  that  the  cases  establish  any  such  rule,  and 
maintain  that  if  the  sum  is  expressed  in  the  contract  to  be  liquidated 
damages  it  is  not  to  be  construed  as  a  penalty  merely  because  the  stipu- 
lations are  of  varied  importance,  unless  one  or  more  of  them  is  for 
payment  of  an  ascertained  or  ascertainable  sum  of  money,  or  (perhaps) 
is  for  a  matter  of  obviously  trivial  importance. 

In  the  case  of  Elphinstone  v.  Monkland  Iron  and  Coal  Co.  (1886), 
11  App.  Cas.  332,  lessees  who  had  been  granted  the  privilege  of 
placing  slag  from  blast  furnaces  on  land  let  to  them,  covenanted  {inter 
alia)  to  pay  the  lessor  £100  per  imperial  acre  for  all  land  not  restored 
at  a  particular  date.  The  House  of  Lords,  reversing  the  decision  of  the 
Scotch  Court  of  Session,  held  that  the  sum,  although  described  in  one 
part  of  the  agreement  as  '^the  penalty  therein  stipulated,"  was  not  a 
penalty,  but  estimated  or  stipulated  damages.  Lord  Hebschell,  L.  C., 
observed  (11  App.  Cas.  at  p.  345) :  "  The  agreement  does  not  provide 
for  the  payment  of  a  lump  sum  upon  the  non-performance  of  any  one  of 
many  obligations  differing  in  importance.  It  has  reference  to  a  single 
obligation,  and  the  sum  to  be  paid  bears  a  strict  proportion  to  the  ex- 
tent to  which  that  obligation  is  left  unfulfilled.  There  is  nothing 
whatever  to  show  that  the  compensation  is  extravagant  in  relation  to 
the  damage  sustained.  And  provision  is  made  that  the  payment  is  to 
bear  interest  from  the  date  when  the  obligation  is  unfulfilled.  I  know 
of  no  authority  for  holding  that  a  payment  agreed  to  be  made  under 
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such  conditions  as  these  is  to  be  regarded  as  a  penalty  only,  and  I  see 
no  sound  reason  or  principle  for  so  holding." 

Whether  the  sum  mentioned  as  payable  by  one  party  to  the  other  be 
a  penalty  or  liquidated  damages,  payment  of  that  sum  will  not  relieve 
him  from  specific  performance  of  the  contract,  or  entitle  him  to  break  the 
contract.  "  The  general  rule  of  equity  is  that  if  a  thing  be  agreed  upon 
to  be  done,  though  there  is  a  penalty  annexed  to  secure  its  performance, 
yet  the  very  thing  itself  must  be  done.  If  a  man,  for  instance,  agree 
to  settle  an  estate  and  execute  his  bond  for  £600  as  a  security  for  the 
performance  of  his  contract,  he  will  not  be  allowed  to  pay  the  forfeit  of 
his  bond  and  avoid  his  agreement,  but  he  will  be  compelled  to  settle  the 
estate  in  specific  performance  of  his  agreement."  Per  Sugden,  L.  C. 
(Lord  St.  Leonards),  in  French  v.  Macale  (1842),  2  Drury  &  Warren 
269,  at  274-5. 

A  good  illustration  of  the  principle  is  National  Provincial  Bank  of 
England  v.  Marshall  (1888),  40  Ch.  D.  112,  58  L.  J.  Ch.  229,  where 
the  defendant  on  entering  the  service  of  the  plainti£Fs,  a  banking  com- 
pany, had  executed  a  penal  bond  in  the  sum  of  £1000,  the  condition 
was  that  the  bond  should  be  void  if  he  performed  his  duties  as  therein 
mentioned,  and  also  if  he  should  pay  to  the  plaintiffs  £1000  as  liqui- 
dated damages  in  case  he  should  at  any  time  within  two  years  after 
leaving  the  service  of  the  plaintiffs  accept  any  employment  in  any 
other  bank  within  two  miles  of  the  plaintiffs'  bank.  The  defendant 
resigned  his  employment  in  the  plaintiffs'  bank,  and  immediately  en- 
tered into  the  service  of  a  rival  bank  in  the  same  town.  He  was  will- 
ing and  offered  to  pay  the  £1000.  The  Court  of  Appeal,  affirming  the 
judgment  of  Butt,  J.,  held  that  there  was  an  implied  agreement  that 
the  defendant  should  not  enter  the  service  of  a  rival  bank,  and  that  the 
plaintiffs  were  entitled  to  an  injunction. 

The  obligee  may  in  such  a  case  have  the  option  of  obtaining  specific 
performance  of  the  contract  in  lieu  of  damages,  but  cannot  have  the 
advantage  of  both  remedies.     Fox  v.  Scard  (1864),  33  Beav.  328. 

AMERICAN  NOTES. 

The  subject  under  consideration  is  very  extensively  treated  by  the  two 
principal  text  writers  in  this  country  on  Damages,  Sedgwick  and  Sutherland. 
See  notes,  30  Am.  Rep.  28 ;  1  Am.  Dec.  331. 

The  leading  English  case  that  will  occur  to  all  American  readers  of  War- 
ren's "  Introduction  to  Law  Studies,"  is  one  to  which  he  refers  as  follows : 
"  Suppose  the  question  under  consideration  is  one  concerning  the  distinction 
between  a  penalty  on  {sic)  liquidated  damages  —  the  experienced  lawyer  in- 
stantly thinks  of  Kemhle  v.  Farren  (6  Bingham),  a  comparatively  recent 
decision,  in  which  all  the  older  ones  are  discussed,  and  on  the  margin  of  which 
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perhaps  he  discovers  his  own  MS.  notes  of  several  approximating  and  later 
cases." 

The  American  Courts  always  construe  such  agreements  in  accordance  with 
the  intention  of  the  parties,  without  regard  to  the  expressions  used.  So  in 
some  cases  the  recovery  will  be  restricted  to  the  actual  damages,  although  a 
sum  is  named  as  ** liquidated  damages.''  Grand  Totcer  Co.  y,  Phmipn,2\ 
Wallace  (U.  S.  Supr.  Ct.),  471 ;  Bagley  v.  Peddle,  16  New  York,  469 ;  69  Am. 
Dec.  713 ;  Shreve  v.  Brereton,  61  Pennsylvania  State,  175 ;  Dunnel  v.  Brown, 
54  Maine,  468 ;  Hoagland  v.  Segur,  38  New  Jersey  Law,  236. 

On  the  other  hand  a  provision  for  a  "  penalty  "  may  be  construed  as  liqui- 
dated damages.  Duffy  v.  Shockey,  11  Indiana,  70;  71  Am.  Dec.  348;  Tode 
V.  Gro9s,  127  New  York,  480;  13  Lawyers'  Rep.  Annotated,  652.  In  the 
latter  case,  it  was  held  that  the  language,  "  The  penalty  of  95000  which  is 
hereby  named  as  stipulated  damages  "  for  violation  of  a  covenant,  made  on 
the  sale  of  a  business,  not  to  reveal  a  secret  process  nor  use  trade-marks 
belonging  to  the  business,  was  to  be  regarded  as  stipulated  damages  notwith- 
standing the  use  of  the  word  *' penalty,"  for  the  reason  that  the  actual 
damages  would  be  *'  wholly  uncertain  and  incapable  of  being  ascertained 
except  by  conjecture."  Precisely  the  same,  and  for  the  same  reason,  was 
held  in  the  former  case,  on  the  breach  of  a  covenant  not  to  set  up  a  rival 
business  ^upon  the  authority  of  Sainter  v.  Ferguson,  62  Eng.  Com.  Law 
716).  In  this  case  the  word  ''penalty"  was  used  without  any  modification 
whatever. 

The  question  is  one  of  law  to  be  decided  upon  a  consideration  of  the  whole 
instrument.  Chase  v.  Allen,  13  Gray  (Mass.),  42;  Kemp  v.  Knickerbocker  Ice 
Co.,  69  New  York,  45 ;  Whitfield  v.  Levy,  35  New  Jersey  Law,  149.  In  the 
Kemp  case,  supra.  Earl,  J.,  said:  *' The  cases  cannot  all  be  harmonized,  and 
they  furnish  conspicuous  examples  of  judicial  efforts  to  make  for  parties 
wiser  and  more  prudent  contracts  than  they  have  made  for  themselves.  No 
form  of  words  has  been  regarded  as  controlling.  But  the  fundamental  rule 
as  often  announced  is,  that  the  construction  of  these  stipulations  depends  in 
each  case  upon  the  intent  of  the  parties  as  evinced  by  the  entire  agreement 
construed  in  the  light  of  the  circumstances  under  which  it  was  made." 

If  the  intention  to  liquidate  the  damages  is  clearly  and  exclusively  expressed, 
it  will  be  effectual.  Williams  v.  Vance,  9  South  Carolina,  344 ;  30  Am.  Rep. 
26;  Brooks  v.  Huhhard,  3  Connecticut,  58;  8  Am.  Dec.  154;  Houghton  v. 
Pattee,  58  New  Hampshire,  326 ;  Bagley  v.  Peddie,  supra  ;  Lhcinel  v.  Brown, 
supra. 

But  if  there  is  any  doubt  as  to  the  intention,  the  clause  will  be  construed 
a  penalty.  Colwell  v.  Lawrence,  38  New  York,  71 ;  Myer  v.  Hart,  40  Michigan, 
517;  29  Am.  Rep.  553;  Scnfield  v.  Tompkins,  95  Illinois,  190;  35  Am.  Rep. 
160 ;  ShiUe  v.  Taylor,  5  Metcalf  (Mass.),  67 ;  Foley  v.  McKeegan,  4  Iowa,  1 ; 
66  Am.  Dec.  107 ;  Toyloev.  Sandi/ord,  7  Wheaton  (U.  S.  Supr.  Ct.),  13 ;  Baird 
V.  Tolliver,  6  Humphreys  (Tennessee),  186;  44  Am.  Dec.  298;  Afoore  v.  Colt, 
127  Pennsylvania  State,  289;  14  Am.  St.  Rep.  845;  Carey  v.  ^lackey,  82 
Maine,  516;  17  Am.  St.  Rep.  500;  9  Lawyers*  Rep.  Annotated,  113. 

If  the  sum  fixed  exceeds  the  value  of  the  subject-matter  of  the  contract. 
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the  provision  will  be  deemed  a  penalty.     Tayloe  v.  Sandi/ard,  supra ,  Scofield 
V.  Tompkins,  supra ;  Mason  v.  Callender,  2  Minnesota,  350 ;  72  Am.  Bee.  103. 

If  the  subject-matter  is  of  uncertain  value  the  sum  fixed  is  construed  as 
liquidated  damages.  Hamilton  v.  Overton,  6  Blackford  (Indiana),  206 ;  38 
Am.  Dec.  136;  Cotkeal  v.  Talmage,  9  New  York,  554;  Pierce  v.  Fuller, 
8  Massachusetts,  223 ;  5  Am.  Dec.  102 ;  Lange  v.  Werk,  2  Ohio  State,  519 ; 
Bagley  v.  Peddie,  supra;  Duffy  v.  Shockey,  supra;  Holbrook  v.  Tobey,  66 
Maine,  410;  22  Am.  Rep.  581 ;  Muse  v.  Swayne,  2  Lea  (Tennessee),  251 ;  31 
Am.  Rep.  607 ;  Morse  v.  Rathburn,  42  Missouri,  594 ;  97  Am.  Dec.  359 ;  Powell 
V.  Burrouglis,  54  Pennsylvania  State,  329;  Maxwell  v.  Allen,  78  Maine,  32; 
57  Am.  Rep.  783,  the  Court  observing :  '<  The  case  belongs  to  a  class  of  diffi- 
cult, and  often  uncertain  and  shadowy  questions,  very  few  cases  being  much 
alike,  and  therefore  an  appeal  to  the  authorities  for  support  is  not  of  much 
use  further  than  to  make  an  application  of  general  principles."  See  Kelso  v. 
Reid,  145  Pennsylvania  State,  606 ;  27  Am.  St.  Rep.  716 ;  Tode  v.  Gross,  127 
New  York,  480 ;  24  Am.  St.  Rep.  475 ;  Drew  v.  Pedlar,  87  California,  443 ; 
22  Am.  St.  Rep.  257 ;  Tennessee  M.  Co.  v.  James,  91  Tennessee,  154  ;  30  Am. 
St.  Rep.  865 ;  15  Lawyers'  Rep.  Annotated,  211. 

But  if  it  is  unconscionably  large,  it  will  be  deemed  a  penalty.  Bradstreet 
v.  Baker,  14  Rhode  Island,  546.  So  of  a  stipulation  in  a  mortgage  for  an 
attorney's  fee  for  collection.  Daly  v.  Maitland,  88  Pennsylvania  State,  384 ;  32 
Am.  Rep.  457.  Contra :  Dakin  v.  Williams,  17  WendeU  (New  York),  447 ; 
Bearden  v.  Smith,  11  Richardson  Law  (So.  Car.),  554;  Morse  v.  Rathbum,  42  Mis- 
souri, 594;  97  Am.  Dec.  359 ;  Ward  v.  Hudson  R.  B,  Co.,  125  New  York,  230. 

If  the  contract  involves  several  distinct  and  various  matters,  one  sum  fixed 
to  be  paid  for  any  breach  of  any  kind  is  deemed  a  penalty.  Foley  v.  McKeegan, 
4  Iowa,  1 ;  66  Am.  Dec.  107  ;  Carpenter  v.  Lockhart,  1  Indiana,  434;  Charleston 
Fruit  Co,  V.  Bond,  26  Fed.  Rep.  18 ;  Wilhelm  v.  Eaves,  21  Oregon,  194 ;  14 
Lawyers'  Rep.  Annotated,  297. 

Whether  damages  are  recoverable  beyond  the  amount  of  a  penalty  fixed  in 
a  bond  or  agreement  is  somewhat  mooted.  In  Graham  v.  Bickham,  2  Yeates 
(Pennsylvania),  32;  4  Dallas,  143;  1  Am.  Dec.  328,  it  was  held  that  they 
could  be  recovered.  And  interest  in  addition  is  recoverable.  Lyon  v.  Clark, 
8  New  York,  154 ;  Carter  v.  Thorn,  18  B.  Monroe  (Kentucky),  613 ;  Han  is  v. 
Clap,  1  Massachusetts,  308.  But  ordinarily  no  mere  damages  are  recoverable 
beyond  the  expressed  penalty.  Clark  v.  Bush,  3  Cowen  (New  York),  151 ; 
Farrar  v.  Christy,  24  Missouri,  474. 

In  the  late  case  of  Monmouth  P.  Ass^n  v.  Wallis  Iron  Works,  55  New  Jersey 
Law,  132 ;  39  Am.  St.  Rep  626;  19  Lawyers'  Rep.  Annotated,  456  (a.  d.  1892), 
the  Court  observed :  "  In  determining  whether  a  sum  which  contracting 
parties  have  declared  payable  on  default  in  performance  of  their  contract  is 
to  be  deemed  a  penalty  or  liquidated  damages,  the  general  rule  is  that  the 
agreement  of  the  parties  will  be  effectuated.  Their  agreement  will,  however, 
be  ascertained  by  considering  not  only  particular  words  in  their  contract,  but 
the  whole  scope  of  their  bargain,  including  the  subject  to  which  it  relates.  If 
on  such  consideration  it  appears  that  they  have  provided  for  larger  damages 
than  the  law  permits,  e,g.,  more  than  the  legal  rate  for  the  non-payment  of 
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money,  or  that  they  have  provided  for  the  same  damages  on  the  breach  of 
any  one  of  several  stipulations,  when  the  loss  resulting  from  such  breaches 
clearly  must  differ  in  amount,  or  that  they  have  named  an  excessive  sum  in 
a  case  where  the  real  damages  are  certain  or  readily  reducible  to  certainty  by 
proof  before  a  jury,  or  a  sum  which  it  would  be  unconscionable  to  award ; 
under  any  of  these  conditions  the  sum  designated  is  deemed  a  penalty.  And 
if  it  be  doubtful  on  the  whole  agreement  whether  the  sum  is  intended  as  a 
penalty  or  as  liquidated  damages,  it  will  be  construed  as  a  penalty  because  the 
law  favours  mere  indemnity.  But  when  damages  are  to  be  sustained  by  the 
breach  of  a  single  stipulation,  and  they  are  uncertain  in  amount,  and  not 
readily  susceptible  of  proof  under  the  rules  of  evidence,  then,  if  the  parties 
have  agreed  upon  a  sum  as  the  measure  of  compensation  for  the  breach,  and 
that  sum  is  not  disproportionate  to  the  presumable  loss,  it  may  be  recovered 
as  liquidated  damages."  This  is  a  very  admirable,  correct,  and  comprehensive 
statement  of  the  law  on  this  point,  and  it  practically  corresponds  with  the 
rules  adopted  by  the  present  writer  as  editor  of  the  American  Reports,  in 
the  note,  vol.  30,  Am.  Rep.  28.  Among  other  things  it  is  there  said:  ••  The 
recent  English  and  New  York  cases,  and  especially  the  latter,  appear  to  have 
modified  the  earlier  cases,  and  to  have  given  to  the  phrase  *  liquidated  dam- 
ages '  its  usual  and  proper  signification,  and  more  fully  to  recognize  the  right 
of  parties  to  make  their  own  contracts."  "  A  review  of  the  New  York  and 
English  cases  that  have  been  cited  shows  that  the  only  consideration  which 
takes  from  the  phrase  < liquidated  damages'  its  force  is,  that  a  number  of 
things  of  different  degrees  of  importance  was  agreed  to  be  done,  and  conse- 
quantly  the  damages  for  each  one  could  not  have  been  intended  to  be  the 
sum  agreed  upon  by  the  parties." 

In  Bagley  v.  Peddie^  16  New  York,  469,  a  bond  declared  the  obligors  bound 
"  in  the  sum  of  83000  as  liquidated  damages,  and  not  by  way  of  penalty  or 
otherwise,"  for  the  performance  of  the  covenants  in  a  written  agreement. 
None  of  the  covenants  were  for  the  payment  of  money,  or  for  the  doing  or 
omitting  of  any  act  the  damages  resulting  from  which  could  be  computed 
from  data  furnished  by  the  instrument  itself,  but  the  damages  from  any 
breach  were  uncertain,  and  required  evidence  outside  the  instrument  to  estab- 
lish their  amount.  One  of  the  covenants  was  not  to  reveal  the  secrets  of  a 
trade  in  which  the  principal  obligor  was  to  be  employed,  or  any  invention  or 
improvement  that  might  be  made  by  his  employer,  the  obligee.  Held  (two 
Judges  dissenting),  that  a  breach  of  this  covenant  involved  damages  so  un- 
certain and  difficult  to  be  ascertained,  as  that  the  sura  named  in  the  bond 
should  be  deemed  not  a  penalty  but  liquidated  damages,  recoverable  upon  a 
breach  of  any  of  the  covenants,  although  the  damages  from  an  actual  breach 
might  be  readily  determined  by  a  jury.  The  Court  lay  down  the  following 
rules :  "  The  language  of  the  agreement  is  not  conclusive,  and  the  effort  of  the 
Court  is  to  learn  the  intent  of  the  parties.  Hence  the  term  '  liquidated  dam- 
ages'  is  not  sufficient  to  control  the  construction,  if  the  Court  can  discover 
in  the  other  parts  of  the  instrument  reason  even  to  doubt  as  to  the  intention 
'of  the  parties;  Second,  where  the  word  'penalty'  is  used  it  is  generally  con- 
clusive against  its  being  held  liquidated  damages,  however  strong  the  language 
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of  the  other  parts  of  the  instrument  in  favour  of  such  construction ;  Third,  if 
the  sum  stipulated  is  to  be  paid  on  the  non-payment  of  a  less  sum  which  is 
certain  in  amount  (or  as  some  Judges  say,  can  be  easily  ascertained  by  a 
jury),  and  made  payable  by  the  same  instrument,  then  it  will  be  treated  as  a 
penalty ;  Fourth,  when  the  agreement  is  in  the  alternative  to  do  an  act  or  pay 
a  given  sum  of  money,  the  Court  will  hold  the  party  failing  to  have  had  his 
election,  and  compel  him  to  pay  the  money;  Fifth,  if  the  sum  be  evidently 
fixed  to  evade  the  usury  laws,  or  any  other  statutory  laws,  or  to  cloak  oppres- 
sion, the  Court  will  relieve  by  treating  it  as  a  penalty ;  Sixth,  if  independently 
of  the  stipulated  damages,  the  damages  would  be  wholly  uncertain  and  in- 
capable of  being  ascertained  except  by  conjecture,  in  such  case  the  damages 
will  be  considered  liquidated  if  they  are  so  denominated  in  the  instrument ; 
Seventh,  if  the  language  of  the  parties  evince  a  clear  and  undoubted  intention 
to  fix  the  sum  mentioned  as  liquidated  damages  in  case  of  a  default  of  per- 
formance of  some  act  agreed  to  be  done,  then  the  Court  will  enforce  the 
contract,  if  legal  in  other  respects." 


Section  VIIL  —  Tcrimnation  of  Liability  under  the  Contract. 

No.  50.  — NOBLE  v.  WARD. 
(1867.) 

No.  51.  — HEAD   V,  TATTERSALL. 
.  (1871.) 

RULE. 

A  CONTRACT  is  discharged  by  accord  and  satisfaction; 
by  a  subsequent  valid  contract  intended  to  supersede  the 
former ;  or  by  a  condition  of  defeasance  which  is  fulfilled. 

Noble  V.  Ward  and  others. 

36  L.  J.  Ex.  91-93  (».  c.  L.  R.,  2  Ex.  135 ;  15  W.  R.  520). 

Contract  —  Statute  of  Frauds,-  Bescisaion  by  Parol 
A  contract  for  the  sale  of  goods  exceeding  £10  in  value  having  been  [91] 
reduced  to  writing,  as  required  by  tbe  17tb  section  of  the  Statute  of 
Frauds,  and  signed  so  as  to  be  binding  on  tbe  parties,  it  was  subsequently 
agreed  verbally  between  tbem  tbat  tbe  times  for  commencing  and  concluding 
delivery  should  be  respectively  a  fortnight  later  than  the  times  for  commencing 
and  concluding  delivery  fixed  in  the  written  contract  r—^cZrf,  that  by  the  17th 
section  of  the  Statute  of  Frauds,  this  latter  agreement,  not  being  in  writing, 
could  not  be  "allowed  to  be  good"  for  any  purpose,  and  therefore  that  the 
previous  contract  remained  unaflTected  by  it,  and  could  be  enforced  in  all  its 
terms. 
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This  was  an  appeal  from  a  decision  of  the  Court  of  Exchequer 
making  absolute  a  rule  to  set  aside  a  nonsuit  directed  by  Bkamwell 
B.,  at  the  trial  of  this  cause,  at  the  Summer  Assizes  for  Manchester, 
and  for  a  new  trial. 

The  facts  of  the  case  are  shortly  recapitulated  in  the  judgment 
of  the  Court. 

After  hearing  counsel  for  the  appellant  (defendant  in  the  action), 
and  without  calling  on  counsel  for  the  plaintiff,  — 

WiLLES,  J.,  delivered  the  judgment  of  the  Court  (Willes,  J., 
Blackburn,  J.,  Keating,  J.,  Mellor,  J.,  Montague  Smith, 
[*  92]  J.,  and  Lush,  J.).  —  In  this  case  the  plaintiff  *  brought  his 
action  against  the  defendant  for  not  accepting  certain  goods 
pursuant  to  a  contract  entered  into  on  the  18th  of  August,  1864, 
by  which  the  goods  were  to  be  delivered  within  a  certain  time 
mentioned.  At  the  trial,  the  defendant,  who  had  pleaded  that  the 
contract  had  been  rescinded  by  mutual  consent,  established  that, 
on  the  27th  of  September,  1864,  before  any  breach  of  the  contract 
of  the  18th  of  August,  it  was  agreed  between  the  defendant  and 
the  plaintiff  to  rescind  a  former  contract  of  the  12th  of  August,  and 
to  extend  for  a  fortnight  the  time  for  the  performance  of  the  con- 
tract of  the  18th  of  August.  There  was  a  further  provision  that 
certain  goods  supplied  under  the  contract  of  the  12th  of  August 
should  be  taken  back,  of  which  we  need  not  take  any  notice  in 
our  judgment.  The  defendant,  under  these  circumstances,  insisted 
that  the  agreement  to  extend  the  time  for  the  performance  of  the 
contract  of  the  18th  of  August  for  a  fortnight  had  the  effect  of  re- 
scinding the  contract  of  the  18th  of  August ;  and  if  the  agreement  of 
the  27th  of  September  had  been  in  legal  form,  so  as  to  be  binding  on 
the  parties,  that  contention  might  have  been  successful  to  the  extent 
to  which  an  agreement  as  to  the  mode  of  carrying  a  contract  into 
effect,  or  as  to  an  alteration  of  one  of  its  terms,  can  properly  be 
said  to  be  a  rescission  of  the  contract.  Acting  upon  that  view,  the 
learned  Judge  who  tried  the  case  directed  a  nonsuit,  and  the  Court 
of  Exchequer,  in  making  the  rule  absolute  for  a  new  trial,  dis- 
sented from  that  view.  We  are  all  of  opinion  that  the  judgment 
of  the  Court  of  Exchequer  was  right,  because  we  cannot  look  upon 
what  took  place  on  the  27th  of  September  as  a  valid  contract.  We 
must  look  at  it  as  an  entirety.  The  rescission  of  the  former  con- 
tract would  result  from  it  by  implication,  but  we  are  forbidden  by 
the  statute  to  allow  it  to  be  good  for  the  purpose  of  having  that 
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effect.  It  has  been  argued  for  the  defendant,  with  as  much  force 
as  could  be  brought  to  bear  on  the  subject,  that  inasmuch  as  if 
this  had  been  a  valid  contract,  it  would  have  had  the  effect,  by 
implication,  of  rescinding  the  contract  of  the  18th  of  August,  and 
inasmuch  as  the  parties  might  have  entered  into  a  valid  contract 
verbally  to  rescind  the  agreement  of  the  18th  of  August  simpliciter, 
we  are  to  say  in  point  of  law  that  the  implication  which  would 
have  resulted  from  the  intended  contract,  if  it  had  been  valid, 
ought  to  be  assumed,  notwithstanding  that  the  contract  was  void. 
It  seems  impossible  to  aver  that  as  a  matter  of  law.  At  the  least 
it  was  a  question  for  the  jury  whether,  the  transaction  from  which 
the  rescission  is  said  to  have  resulted  not  having  operated  as 
intended,  the  parties  meant  to  rescind  the  contract  of  the  18th  of 
August  at  all  events.  It  would  be  a  strong  thing  to  decide  this  as 
a  matter  of  fact,  seeing  that  the  parties,  while  they  agreed  to  re- 
scind the  contract  of  the  12th,  made  an  express  provision  to  carry 
into  effect  the  contract  of  the  18th,  although  not,  in  the  matter  of 
time,  as  was  at  first  contemplated.  Our  decision  is  in  accordance 
with  a  series  of  cases  which  will  be  found  referred  to  in  the  second 
of  the  Egremont  cases,  Doe  d.  Biddulph  v.  PooUy  11  Q.  B.  713;  17 
L.  J.  Q.  B.  143,^  to  the  effect  that  where  parties  enter  into  a  contract, 
which  if  valid  would  have  the  effect,  by  implication,  of  rescinding 
a  former  contract,  and  it  turns  out  that  the  second  transaction 
cannot  operate  as  the  parties  intended,  it  shall  not  have  the  effect, 
by  implication,  of  affecting  their  rights  in  respect  to  the  former 
transaction.  If  we  want  any  authority  to  sustain  the  ground  on 
which  we  proceed,  it  is  to  be  found  in  the  case  of  Moore  v.  Campbell, 
10  Ex.  323;  23  L.  J.  Ex.  310,  in  which  this  very  point  was  taken 
by  Sir  Hugh  Hill,  then  at  the  Bar,  and  no  doubt  would  have  been 
made  good  by  him  if  it  could  have  been  made  good  by  any  one. 
The  plea  there  was,  that  the  agreement  had  been  mutually  re- 
scinded by  the  plaintiff  and  the  defendant ;  and  the  circumstances 
were  similar  to  these.  Parke,  B.,  in  delivering  the  judgment  of 
the  Court,  said,  that  the  plea  was  not  proved,  for  the  parties  never 
intended  to  rescind  the  old  agreement  absolutely.  With  regard  to 
the  case  in  9  East  (French  v.  Fatton,  9  East,  351, 1  Camp.  72,  9  R  R. 
571),  a  deal  too  much  importance  has  been  attached  to  it.  In  that 
case  there  was  a  mere  stamp  objection  to  the  contract  of  the  parties  ; 

*  The  previous  case  was  £he  d,  Tlie  Earl  of  Egremont  v.  Courtney,  11  Q.  B.  702 ; 
17  L.  J.  Q.  B.  151. 
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and  the  Court  considered  they  were  to  construe  the  con- 
[*  93]    tract  for  the  parties  without  regard  *  to  the  objection,  and 

then  consider  how  the  Stamp  Act  operated  on  the  contract. 
In  other  words,  the  statute  affecting  the  revenue  does  not  affect 
the  construction  to  be  put  on  the  acts  of  parties.  We  think  that 
the  judgment  of  the  Court  of  Exchequer  ought  to  be  aflSrmed. 

Judgment  affi^rmed. 

Head  v.  Tattersall. 

L.  R.  7  Ex.  7-U  (8.  c.  41  L.  J.  Ex.  4;  25  L.  T.  631 ;  20  W.  R.  115). 

Contract,  —  Sale  of  a  Horse.  — Defeasance  under  condition  of  Contract. 

[7]  The  plaintiff,  on  Monday,  the  18th  of  March,  1871,  bought  a  horse  of 
the  defendant,  warranted  to  have  been  hunted  with  the  Bicester  hounds. 
By  a  condition  of  the  contract  he  was  to  be  at  liberty  to  return  the  horse  if  it 
did  not  answer  its  description  up  to  the  Wednesday  evening  following  the  sale. 
Before  removing  it  from  the  defendant's  premises  he  was  told  by  tlie  groom 
who  had  charge  of  it,  but  who  was  not  in  the  defendant's  employment,  that  it 
had  not;  nor  had  it  in  fact,  been  hunted  with  the  Bicester  hounds.  The 
plaintiff,  nevertheless,  took  the  horse  away.  While  it  was  in  his  possession, 
though  not  through  any  neglect  or  default  on  his  part,  it  met  with  an  accident 
which  depreciated  its  value.  He  returned  it  before  the  Wednesday  evening, 
and  brought  an  action  to  recover  the  price  he  had  paid  for  it:  — 

Hddj  first,  that  the  plaintiff's  conduct  in  removing  the  horse  after  the  informa- 
tion given  him  by  the  groom  did  not  deprive  him  of  his  right  under  the  contract 
to  return  the  horse  ;  and,  secondly,  that  his  right  to  return  it  was  unaffected  by 
an  accident  having  happened  to  it  while  it  was  in  his  possession,  without 
neglect  or  default  on  his  part. 

Declaration.  1st  count :  for  breach  of  a  warranty  that  a  certain 
horse  bought  by  the  plaintiff  of  the  defendant  had  been  hunted 
with  the  Bicester  and  Duke  of  Grafton's  hounds. 

2nd  count:  that  the  defendant,  by  warranting  that  a  certain 
horse  had  been  hunted  with  the  Bicester  and  Duke  of  Grafton's 
hounds,  sold  the  same  to  the  plaintiff  for  an  agreed  price  paid  to 
the  defendant ;  that  the  warranty  was  upon  the  condition  that  the 
defendant  should  not  be  responsible  unless  the  plaintiff  returned 
the  horse  before  5  o'clock  on  the  Wednesday  evening  next  after 
the  sale ;  yet  the  horse  had  not  been  hunted  with  the  Bicester,  &c., 
hounds,  and  was  returned  before  the  time  specified. 

3rd  count :  for  money  received  to  the  plaintiffs  use. 

The  defendant  denied  the  warranties  and  breaches  alleged  in 
the  1st  and  2nd  counts,  and  further  pleaded  to  the  2nd  count. 
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6thly,  that  it  was  a  condition  that  the  horse,  if  returned,  should 
be  returned  in  the  same  state  as  that  in  which  it  was  delivered 
to  the  plaintiff,  and  without  having  been  injured ;  and  that  it  was 
returned  in  an  injured  and  damaged  state.  To  the  8rd  count,  he 
pleaded  never  indebted. 

*  Eeplications :  1st,  joining  issue  on  all  the  pleas ;  and  [*  8] 
2ndly,  to  the  sixth  plea,  that  it  was  a  further  condition 
that  the  plaintiff  might  return  the  horse,  although  injured  and  not 
in  the  same  state  as  when  it  was  delivered  to  the  plaintiff,  if  such 
injury  and  alteration  of  condition  were  not  caused  by  the  plaintiffs 
neglect  or  default ;  and  that  the  horse's  not  being  in  the  same  state, 
and  being  injured  when  returned,  was  not  caused  by  any  neglect 
or  default  of  the  plaintiffs.     Issue. 

The  cause  was  tried  before  Kelly,  C.  B.,  at  the  Middlesex  sittings 
after  Trinity  Term,  1871,  when  the  following  facts  were  proved : 
The  plaintiff,  on  Monday,  the  13th  of  March,  1871,  bought  of  the 
defendant,  who  is  an  auctioneer,  for  ^43  Is,,  a  horse,  described  in 
the  catalogue  as  having  been  hunted  with  the  Bicester  and  Duke 
of  Grafton's  hounds.  The  contract  of  sale  contained  a  condition 
that  "  horses  not  answering  the  description  must  be  returned  before 
5  o'clock  on  Wednesday  evening  next;  otherwise  the  purchaser 
shall  be  obliged  to  keep  the  lot  with  all  faults." 

After  the  sale  the  plaintiff  learnt  from  the  groom  under  whose 
charge  the  horse  had  been,  but  who  was  not  a  servant  of  the 
defendant,  that  it  had  not,  in  fact,  been  hunted  with  the  Bicester 
and  Duke  of  Grafton's  hounds.  This  information  was  correct. 
As,  however,  he  did  not  buy  the  animal  for  hunting  purposes,  he 
took  it  away  for  trial  the  same  afternoon.  On  the  road  from  the 
defendant's  premises  to  the  plaintiffs  stables,  and  whilst  under  the 
care  of  the  plaintiffs  servant,  it  took  flight  and  seriously  injured 
itself  by  running  against  the  splinter-bar  of  a  carriage.  The  plain- 
tiff returned  the  horse  before  5  o'clock  on  the  Wednesday  evening 
as  not  corresponding  to  the  description,  and  brought  this  action  for 
the  price  he  had  paid.  It  was  not  disputed  that  the  warranty  or 
description  was  a  mistake,  but  it  was  contended  that  under  the 
circumstances  the  plaintiff  had  no  right  to  return  the  horse. 

The  jury,  in  answer  to  questions  left  them  by  the  learned  judge, 
found  that  the  plaintiff  was  induced  by  the  warranty  to  buy  the 
horse,  and  that  the  injury  sustained  by  the  horse  was  not  caused 
through  any  negligence  or  default  of  the  plaintiffs  servant.    A 
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verdict  was  thereupon  entered  for  the  plaintiff  for  £43  ls„  with 
leave  to  move  to  enter  a  verdict  for  the  defendant,  or  to  reduce  the 

damages  to  a  nominal  sum. 
[*  9]  *  A  rule  was  afterwards  obtained  to  enter  a  verdict  ac- 
cordingly, on  the  ground  that  the  sale  of  the  horse  was  not 
under  the  warranty,  and  that  it  could  not  be  returned  in  the  same 
condition  as  at  the  time  of  the  sale ;  or  to  reduce  the  verdict,  or  for 
a  new  trial,  on  the  ground  that  the  plaintiff  was  only  entitled  to 
nominal  damages,  and  not  to  the  price  paid  by  him. 

Nov.  17.  Hon.  G.  Denman,  Q.  C,  and  Willoughby,  showed 
cause.  The  plaintiff  had  a  right  under  his  contract  to  return  the 
horse  up  to  the  Wednesday  evening.  Nothing  occurred  to  deprive 
him  of  this  right.  He  was  not  bound  to  rescind  the  contract  im- 
mediately on  receiving  information  from  the  groom.  He  was 
entitled  to  take  the  horse  away,  and  keep  it  until  the  time  specified 
had  expired.  Bannerman  v.  White,  10  C.  B.  (N.  S.)  844;  31  L.  J. 
C.  P.  28.  Secondly,  with  regard  to  the  accident,  that  does  not  affect 
the  question,  as  it  was  not  owing  to  the  plaintifl^s  default. 

H.  James,  Q.  C,  and  Henry  Graham,  in  support  of  the  rule. 
The  plaintiff,  by  removing  the  horse  after  the  conversation  with 
the  groom,  elected  to  treat  the  contract  as  binding  in  spite  of  the 
mistake  in  the  catalogue.  But  if  this  be  not  so,  the  plaintiff  was 
deprived  of  his  right  of  return  by  the  fact  of  the  horse  being  in- 
jured whilst  in  his  possession.  If  returned  at  all,  the  horse  should 
have  been  returned  in  the  same  condition  as  when  sold.  The 
injury  might  have  caused  the  horse's  death,  when  the  plaintiff 
would  certainly  have  been  confined  to  an  action  on  the  warranty. 
A  contract  cannot  be  rescinded  unless  the  parties  to  it  can  be  re- 
placed in  statu  quo.  Curtis  v.  Hannay,  3  Esp.  82 ;  Beed  v.  Bland- 
ford,  2  Y.  &  J.  278 ;  Clarke  v.  Dickson,  E.  B.  &  E.  148  ;  27  L.  J.  Q. 
B  223;  Moss  v.  Sweet,  16  Q.  B.  493;  20  L.  J.  Q.  B.  167.  Banner- 
wan  V.  White,  is  not  in  point.  There  the  goods  were  repudiated 
before  receipt. 

Kelly,  C.  B.  T  think  this  rule  should  be  discharged.  The 
action  is  brought  to  recover  back  the  price  of  a  horse  bought  by 
the  plaintiff  on  Monday,  the  13th  of  March  last,  under  a  special 
contract.  The  horse  was  warranted  to  have  been  hunted  with  the 
Bicester  and  Duke  of  Grafton's  hounds ;  and  the  contract 
[*  10]  also  *  contained  a  condition  that  in  case  it  did  not  answer 
the  description  it  was  to  be  returned  before  five  o'clock  on 
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the  Wednesday  following,  "  otherwise  the  purchaser  shall  be  obliged 
to  keep  the  lot  with  all  faults."  This  clause  clearly  imposed  on 
the  buyer  a  liability  to  keep  the  horse  altogether,  however  worth- 
less it  might  be,  if  he  should  keep  it  beyond  the  time  named ;  but, 
on  the  other  hand,  up  to  that  time  there  was  to  be  a  power  to  re- 
turn it  if  it  proved  not  to  be  according  to  warranty.  Now,  it  is 
admitted  that  the  horse  had  never  been  hunted  with  the  Bicestex 
hounds,  and  also  that  it  was  returned  before  five  o'clock  on  the 
Wednesday.  But  two  objections  are  raised  to  the  plaintiff's  right 
of  return.  First,  it  is  said  that  he  had  notice  before  he  removed 
the  horse  from  the  defendant's  premises  that  the  warranty  had  not 
been  complied  with  ;  and  although  the  exact  character  of  the  com- 
munication made  to  the  plaintiff  is  doubtful,  there  is  evidence  that 
he  had  learnt,  before  removing  the  animal,  that  it  had  never  been 
hunted  with  the  Bicester  hounds.  I  do  not  think,  however,  that 
this  bound  the  plaintiff  to  return  it  immediately.  Under  his  con- 
tract he  had  till  the  Wednesday  evening  to  consider  whether  he 
would  keep  it  or  not,  to  make  further  inquiries,  if  he  thought  fit, 
as  to  the  truth  of  what  he  had  heard,  and  to  come  to  a  final  deci- 
sion. Then,  secondly,  it  is  said  that,  assuming  his  right  to  return 
remained,  he  could  only  exercise  it  if  the  horse  continued  in  the 
same  condition  as  at  the  time  of  sale,  and  that  inasmuch  as  the 
horse  was  injured  between  that  time  and  the  Wednesday,  the  right 
was  lost.  To  support  this  proposition  several  cases  were  cited 
which  establish  the  unquestionable  proposition  that,  as  a  general 
rule,  no  contract  can  be  rescinded  unless  the  parties  can  be  replaced 
exactly  in  their  original  position.  But  these  cases  do  not  apply  to 
a  contract  expressly  stipulating  for  a  right  of  return  for  a  certain 
time  and  on  specified  grounds.  The  case  of  Curtis  v.  Hannay,  3  Esp. 
82,  which  was  much  relied  on  by  the  defendant;  and  which  is  the 
only  one  I  will  refer  to,  really  has  no  application  here.  It  only 
decides  that,  in  a  particular  state  of  circumstances,  a  plaintiff  may 
disentitle  himself  by  his  conduct  from  returning  a  specific  chattel. 
There  the  plaintiff  himself  kept  the  horse  which  he  had  bought, 
and  tried  to  cure  it  of  the  disease  from  which  it  was  suffer- 
ing, *and  so  lost  the  right  of  returning  it.  Indeed,  the  [*  11] 
injury  to  the  horse  which  took  place  in  that  case  may  well 
have  resulted  from  the  course  of  treatment  which  was  adopted. 
Now,  in  the  present  case  it  is  true  that  the  horse  was  injured 
whilst  under  the  plaintiff's  control,  but  not  by  his  default,  as  the 
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jury  have  expressly  found.  In  my  opinion,  therefore,  he  did  not 
thereby  lose  his  right  of  returning  it,  any  more  than  if  it  had  been 
attacked  in  the  stable  with  some  complaint  which  greatly  les- 
sened its  value,  but  for  the  existence  of  which  the  plaintiff  was  not 
responsible.  Both  objections,  therefore,  fail,  and  the  verdict  should 
accordingly  remain  undisturbed. 

Bramwell,  B.  I  am  of  the  same  opinion.  It  is  admitted  here 
that  the  horse  did  not  correspond  with  the  warranty,  and  that  a 
return  would  have  been  competent  to  the  plaintiff  unless  he  had 
done  something  to  deprive  him  of  his  right  The  defendant  con- 
tends that  he  has  been  so  deprived  on  two  grounds.  First,  he  took 
the  horse  away,  it  is  said,  after  notice  that  the  warranty  was  inac- 
curate, and  thereby  waived  his  right  to  object.  But  he  had  no 
notice  when  he  bought  the  animal,  and  so  acquired  a  right  to  take 
it  away  and  keep  it  until  the  time  named  in  the  special  condition. 
This  right  was  not,  in  my  opinion,  affected  by  the  information  he 
obtained  from  the  gossip  of  the  owner's  groom.  If  there  had  been 
no  express  clause  in  the  contract  as  to  the  time  for  return,  and  if, 
after  the  sale,  the  plaintiff  had  received  distinct  notice  that  the 
wan-anty  was  a  mistake,  then  I  agree  that  he  must  have  returned 
the  horse  within  a  reasonable  time  ;  and  I  think  a  reasonable  time 
would  be  as  soon  as  he  could  after  the  notice.  Here  there  is  an  ex- 
press condition,  and  I  cannot  hold  that  the  plaintiff  lost  the  benefit 
of  it  by  the  mere  act  of  removing  the  horse  after  tlie  conversation  with 
the  groom.  Suppose  the  horse  had  already  been  in  the  plaintiff's 
stable  when  he  received  the  notice,  he  would  undoubtedly  still 
have  had  till  the  Wednesday  evening  to  consider  what  he  would 
do.  The  fact  of  the  notice,  such  as  it  was,  preceding  the  actual 
removal  seems  to  me  to  make  no  difference. 

But  then  it  is  said  the  right  to  return  was  lost,  because  the  rule 
is  that  a  buyer  cannot  return  a  specific  chattel  except  it  be 
[*  12]  in  the  *  same  state  as  when  it  was  bought.  That  is  quite 
true  as  a  general  proposition,  but  in  such  a  case  as  the  pres- 
ent the  rule  must,  in  my  opinion,  be  qualified  thus :  The  buyer 
mn^t  return  the  horse  in  the  same  condition  as  when  he  bought  it,  but 
Bultjeet  to  any  of  those  incidents  to  which  the  horse  may  be  liable, 
either  from  its  inherent  nature  or  in  the  course  of  the  exercise  by 
the  buyer  of  those  rights  over  it  which  the  contract  gava  For 
example,  suppose  the  horse,  while  standing  in  the  stable,  strained 
itself  or  injured  a  limb,  that  would  not  affect  the  right  of  return, 
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although  the  horse  would  no  longer  be  exactly  in  the  same  condition 
as  before.  So  here,  where,  without  the  plaintifi's  default  but  while 
he  was  doing  with  the  horse  what  he  had  a  right  to  do  under  his  con- 
tract, the  horse  was  injured.  I  do  not  think  the  right  to  return  it 
was  lost.  A  contrary  rule  would  often  produce  singular  results  ; 
for  it  must  be  applied  to  great  and  small  accidents  alike  ;  so  that 
a  buyer  might  find  himself  deprived  of  his  right  to  return  a  horse 
which  was  not  according  to  warranty  in  consequence  of  any  trifling 
hurt  it  might  have  suffered  —  perhaps  not  causing  a  difiference  of 
five  shillings  in  its  value  —  while  in  the  buyer's  possession.  It 
appears  to  me,  therefore,  that  the  cases  very  properly  cited  by  Mr. 
Graham  as  to  the  necessity,  where  a  contract  is  rescinded,  of  the 
parties  being  capable  of  being  replaced  in  their  former  position, 
must  be  taken  with  the  qualification  I  have  indicated. 

No  doubt  some  cases  which  may  be  put  by  way  of  illustration 
present  difficulties,  but  they  can  all  be  explained  if  the  condition 
is  borne  in  mind  that  the  right  to  return  remains,  in  case  of 
alteration  of  condition  only  where  that  alteration  is  attributable 
either  to  the  horse's  nature  or  to  some  inevitable  accident,  or  to 
some  incident  to  which  the  horse  was  liable,  while  the  buyer  was 
exercising  his  right  over  it  under  the  contract  Thus,  where  a 
buyer,  who  has  bought  a  horse  not  warranted  to  jump,  tries  it  at 
jumping,  and  so  injures  it,  it  is  clear  his  right  of  return  would 
be  gone,  because  the  accident  would  be  his  own  fault.  He  would 
not  be  trying  the  horse  by  virtue  of  any  right  given  to  him  under 
his  agreement.  If,  however,  the  injury  were  caused  by  reason  of  a 
trial  necessary  to  test  the  warranty  the  horse  was  sold  under,  then 
the  right  would  remain.  The  case  of  a  horse  dying  was  also 
put  *  to  us.  But  there,  if  the  death  occurs  through  some  [*  13] 
natural  disease,  or  without  the  purchaser's  default,  is  he  to 
be  without  a  remedy  ?  It  may  be  answered  that  he  might  have  his 
action  on  the  warranty.  However  that  might  be,  I  am  disposed 
to  think  that  even  in  such  a  case  the  contract  might  still  be  re- 
scinded, just  in  the  same  way  as  T  think  it  could  be  if  the  horse  sold 
were  to  be  left  at  the  vendor's  by  his  permission  after  the  sale  and 
were  to  die  there.  In  this  case,  therefore,  I  am  of  opinion  that 
the  plaintiff  is  entitled  to  recover,  and  that  the  rule  should  be 
discharged. 

Cleasby,  B.     I  am  of  the  same  opinion.    The  effect  of  the  con- 
tract is  to  give  the  buyer  an  option  of  returning  the  horse  in  a 
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particular  event  and  within  a  specified  time ;  and  although  it  is 
clear  that  he  might  by  his  conduct  have  disentitled  himself  to  ex- 
ercise his  option,  he  has  not,  in  my  judgment,  done  anything  so  to 
disentitle  himself  in  the  present  case.  By  taking  the  horse  away 
he  did  no  more  than,  under  his  contract,  he  had  a  right  to  do. 
Had  the  facts  been  different,  a  question  might  perhaps  arise  as  to 
the  effect  of  this  removal.  Suppose,  for  example,  the  defendant 
had  given  the  plaintiff  explicit  notice  before  the  horse  was  re- 
moved that  the  warranty  was  a  mistake,  it  might  perhaps  then  be 
said  that  by  taking  it  away  the  plaintiff  elected  to  keep  it,  or  at 
all  events  to  keep  it  unless  it  could  be  returned  in  the  same  con- 
dition as  at  the  time  of  sale.  But  here  there  was  nothing  proved 
but  a  loose  statement  by  the  groom  who  had  charge  of  the  horse  ; 
and  I  think  the  plaintiff  was  still  at  liberty  to  take  the  horse 
away  and  to  return  it  if,  upon  further  inquiry,  it  should  turn  out 
not  to  be  in  accordance  with  the  warranty.  This  being  so,  the 
second  question  remains,  whether  the  right  given  by  the  contract 
was  limited,  so  as  only  to  confer  a  right  to  return  the  horse,  pro- 
vided it  remained  in  the  same  condition  as  it  was  in  when  sold. 
It  is  a  sufficient  answer  to  say,  that  as  a  time  for  returning  the 
horse  was  expressly  fixed  by  the  contract,  an  accident  occurring 
within  the  time  from  a  cause  beyond  the  plaintiff's  control  ought 
not  to  deprive  him  of  his  right,  provided  he  can  return  the  horse 
in  some  shape  or  other.  The  case  of  the  death  of  the  animal  pur- 
chased is  different,  and  need  not  be  considered  now.  Moreover, 
the  matter  may  be  put  thus :  As  a  general  rule,  damage 
[*  14]  *  from  the  depreciation  of  a  chattel  ought  to  fall  on  the  per- 
son who  is  the  owner  of  it  Now  here  the  effect  of  the 
contract  was  to  vest  the  property  in  the  buyer  subject  to  a  right  of 
rescission  in  a  particular  event  when  it  would  revest  in  the  seller. 
I  think  in  such  a  case  that  the  person  who  is  eventually  entitled 
to  the  property  in  the  chattel  ought  to  bear  any  loss  arising  from 
any  depreciation  in  its  value  caused  by  an  accident  for  which 
nobody  is  in  fault  Here  the  defendant  is  the  person  in  whom  the 
I'Toperty  is  revested,  and  he  must  therefore  bear  the  loss.  The 
cases  cited  seem  to  me  to  be  beside  the  present  question,  for  here 
tliere  was  an  express  condition  in  the  contract  itself  giving  to  the 
j^ttTchaser  an  absolute  right,  under  certain  circumstances,  to  return 
the  horse.     I  think,  therefore,  the  plaintiff  is  entitled  to  recover. 
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ENGLISH  NOTKS. 

The  rule  mentioned  in  the  judgment  of  the  principal  case,  Noble  v. 
Ward,  that  the  parties  could  have  entered  into  a  valid  oral  contract  to 
rescind  the  contract  simpliciter  was  laid  down  in  Goman  v.  Salisbury , 
1  Vern.  240;  Davis  v.  Symonds  (1787),  1  Cox,  402,  406;  1  R.  R.  63, 
67;  Hill  V.  Gomme  (1839),  1  Beav.  640;  8  L.  J.  (N.  S.)  Ch.  350. 
'*  But  it  has  been  laid  down  in  all  the  cases  that  such  a  defence  (i.  e, 
parol  waiver)  must  be  established  with  the  greatest  clearness  and  pre< 
cision ;  and  the  circumstance  of  waiver  and  abandonment  must  amount 
to  a  total  dissolution  of  the  contract,  placing  the  parties  in  the  same 
position  in  which  they  stood  before  the  agreement  was  entered  into." 
Per  Master  op  the  Rolls,  in  Robinson  v.  Page  (1826),  3  Russ.  114, 
at  p.  119.  See  also  Price  v.  Dyer  (1809),  17  Ves.  at  p.  364;  11  R.  R. 
102,  106,  per  Sir  William  Grant,  M.  R. 

Waiver  may  be  implied  from  conduct.  Rosse  v.  Sterling  (1816),  4 
Dow.  442;  Carter  v.  Dean  of  Ely  (1835),  7  Sim.  211;  Nash  v.  Arm- 
strong (1861),  10  C.  B.  (N.  S.)  259;  Lowther  v.  Heaver  (1889),  41 
Ch.  D.  248,  268;  58  L.  J.  Cli.  482;  60  L.  T.  310;  37  W.  R.  465. 

WTiere  on  a  sale  of  goods  the  mode  of  performance,  e.  ^.,  day  of  de- 
livery, is  altered  by  the  vendor,  and  there  is  no  evidence  that  the  post- 
ponement took  place  at  the  request  or  with  the  consent  of  the  vendee, 
the  vendor  cannot  sue  upon  the  contract,  for  he  was  not  ready  to  de- 
liver according  to  the  agreement;  and  a  subsequent  verbal  request  of 
the  vendee  to  deliver  cannot  be  relied  upon  either  as  a  new  contract  or 
as  an  arrangement  for  an  altered  time  of  delivery.  Plevins  v.  Doioning 
(1876),  1  C.  P.  D.  220,  45  L.  J.  C.  P.  695;  35  L.  T.  263.  This  case 
is  difficult  to  reconcile  with  The  Leather  Cloth  Company  v.  Hieroni- 
mus  (1875),  L.  R.,  10  Q.  B.  140;  44  L.  J.  Q.  B.  54;  32  L.  T.  307; 
23  W.  R.  593,  where  the  vendor  altered  the  route  of  delivery  of  the 
goods,  which  were  lost  on  the  voyage.  The  purchaser  did  not  reply  to 
the  letter  acquainting  him  with  the  altered  route  by  which  the  goods 
were  sent,  but  gave  further  orders  for  goods,  which  were  sent  by  this 
route.  It  was  held  that  there  was  evidence  from  which  the  jury  might 
find  that  the  purchaser  had  assented  to  the  sustituted  performance  in 
the  change  of  route,  which  assent  need  not  be  in  writing. 

If  the  purchaser  forbears  from  taking  delivery  at  the  appointed  time 
at  the  request  of  the  vendor,  the  latter  will  be  estopped  from  setting 
up  the  Statute  of  Frauds  in  exoneration  of  his  liability  on  the  original 
contract.  Ogle  v.  Vane  (1868),  L.  R.,  3  Q.  B.  272;  37  L.  J.  Q.  B. 
77;  16  W.  R.  463.  Where  the  seller  forbears  from  pressing  delivery 
and  acceptance  of  the  goods  at  the  request  of  the  buyer,  the  latter  will 
not  be  allowed  to  set  up  the  Statute  of  Frauds  in  defence.    Hickman  v. 
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Hatjnes  (1875),  L.  R.,  10  C.  P.  598;  44  L.  J.  C.  P.  358;  32  L.  T.  873; 
23  W.  R.  872.  But  the  vendor  remains  liable  to  deliver  the  goods  at 
some  reasonable  time.  Tyera  v.  Rosedale  and  Ferryhill  Iran  Co, 
(1875),  L. R.,  10  Ex.  195 ;  44  L.  J.  Ex.  130;  33  L.  T.  56;  23  W.  R.  871. 

If  the  original  contract,  although  in  writing,  was  not  one  required  to 
be  so  by  the  Statute  of  Frauds,  a  substituted  contract  may  be  evidenced 
in  any  way  wbich  establishes  it  according  to  the  principles  of  the 
Court.  Thus  provisions  in  the  articles  of  partnership  may  be  varied 
by  conduct.  Const  v.  Harris  (1823),  Turn.  &  Russ.  496;  England  v. 
Curling  (1844),  8  Beav.  129.  See  HaH  v.  Alexander  (1837),  2  M.  & 
W.  484. 

Another  instance  of  the  discharge  of  contracts  by  the  operation  of  a 
condition  subsequent  occurs  generally  in  the  sale  of  lands,  where  the 
vendor  often  stipulates  that  if  the  purchase-money  ik  not  paid,  or  the 
contract  not  completed  on  a  certain  day,  or  that  if  he  shall  be  unable 
or  unwilling  to  remove  any  objection,  he  will  be  at  liberty  to  rescind 
the  contract.  Such  a  condition  will  be  given  effect  to  according  to  its 
terms,  provided  that  the  option  to  rescind  is  not  exercised  capriciously 
or  arbitrarily.  See  Boberts  v.  Wyatt  (1810),  2  Taunt.  268;  11  R.  R. 
566 ;  Tanner  v.  SmUh  (1840),  10  Sim.  410;  Morley  v.  Cook  (1842), 
2  Hare,  106;  Duddell  v.  Simpson  (1866),  L.  R.,  2  Ch.  102;  36  L.  J. 
Ch.  70;  16  L.  T.  305;  15  W.  R.  115;  Gray  v.  Fowler  (1873),  L.  R., 
8  Ex.  249;  42  L.  J.  Ex.  161;  29  L.  T.  297;  21  W.  R.  916;  Powell  v. 
Powell  (1875),  L.  R.,  19  Eq.  422  ;  44  L.  J.  Ch.  311;  32  L.  T.  148;  23 
W.  R.  482;  In  re  Jackson  and  Oakshott  (1880),  14  Ch.  D.  851 ;  49  L. 
J.  Ch.  623;  41  L.  T.  719;  28  W.  R.  794;  In  re  Monckton  and  Gilzean 
(1884),  27  Ch.  D.  555;  Hardman  v.  Child  (1886),  28  Ch.  D.  712;  64 
L.  J.  Ch.  695;  In  re  Dames  and  Wood  (1885),  29  Ch.  D.  626;  54 
L.  J.  Ch.  771 ;  In  re  Starr  Bowkett  Society  and  Sibun  (1889),  42 
Ch.  D.  376;  58  L.  J.  Ch.  651. 

In  connection  with  this  rule  the  cases  and  notes  under  ''  Accord  and 
Satisfaction,"  1  R.  C.  368,  et  seq.,  and  Nos.  3  &  4  of  ''Accident,"  1 
R.  C.  216,  et  seq,,  may  also  be  referred  to. 

AMERICAN  NOTES. 

As  to  accord  and  satisfaction,  see  ante,  vol.  1,  pp.  391, 402. 

The  doctrine  of  discharge  by  a  substituted  agreement  is  declared  in  Teal 
v.  BUhy,  123  United  States,  572;  Stewart  v.  Keteltas,  86  New  York,  388;  Rogers 
V.  Rogers y  139  Massachusetts,  440;  Maxwell  v.  Graves,  59  Iowa,  613;  Farrar 
V.  Toliver,  88  Illinois,  408;  Reed  v.  McGrew,  5  Ohio,  875;  Church  v.  Florence 
Iron  Works,  45  New  Jersey  Law,  129 ;  Chrisman  v.  Hoflges,  75  Missouri,  418 ; 
Norton  v.  Browne,  89  Indiana,  333;  Baum  v.  Covert,  62  Mississippi,  113. 

Even  a  contract  under  seal  may  be  discharged  by  the  performance  of  a 
subsequent  parol  agreement.     McCreery  v.  Day^  119  New  York,  1 ;  16  Am. 
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St.  Rep.  793;  Worrell  v.  Forsyth,  22  Illinois,  141 ;  Canal  Co.  v.  Ray,  101  United 
States,  522 ;  and  cases  cited  in  Lawson  on  Contracts,  §  896,  note  3.  And  so  a 
contract  within  the  Statute  of  Frauds.  Long  v.  Hartwell,  34  New  Jersey  Law, 
1 16;  Stevens  v.  Cooper,  1  Johnson  Chancery  (New  York), 425;  7  Am.  Dec.  502 ; 
Phelps  V.  Seely,  22  Grattan  (Virginia),  573 :  Lauer  v.  Lee,  42  Pennsylvania 
State,  165. 

In  Chapman  v.  McGrew,  20  Illinois,  101,  it  was  held  that  an  executory 
parol  agreement  to  vary  a  contract  under  seal  cannot  be  pleaded  in  a  Court  of 
law,  to  relieve  a  surety.  It  is  there  conceded  that  the  rule  is  otherwise  in 
some  Courts.  This  decision  was  pronounced  wrong,  in  Fisher  v.  Deering,  60 
ibid,  117;  but  it  was  re-asserted  in  Bamett  v.  Barnes,  73  Ibid.  216,  on  the 
ground  that  it  merely  decided  that  **  a  sealed  executory  contract  cannot  be 
modified  or  in  part  changed  by  parol  agreement  so  as  to  authorize  either 
party  to  sue  upon  it." 

In  case  of  a  sale  on  trial,  the  title  and  risk  remain  in  the  seller  until  the 
lapse  of  the  time  fixed,  or  of  a  reasonable  time  for  election.  Hunt  v.  Wyman, 
100  Massachusetts,  198  (cited  in  Benjamin  on  Sales,  §  509  a),  where  a  horse, 
purchased  on  trial,  ran  away  and  injured  himself  before  a  reasonable  time  for 
trial  had  elapsed.  Mowbray  v.  Cady,  40  Iowa,  604.  See  Kimball  v.  Vroman, 
35  Michigan,  327;  Dearborn  v.  Turner,  16  Maine,  17.  But  after  the  lapse  of 
such  time  the  sale  becomes  absolute.  Waters  Heater  Co.  v.  Mansfield,  48 
Vermont,  378 ;  Knhn  v.  Kfabunde,  50  Wisconsin,  235 ;  Dewry  v.  Erie,  14  Penn- 
sylvania State,  211;  53  Am.  Dec.  533;  Spickler  v.  Marsh,  36  Maryland,  222; 
Prairie  Farm  Co.  v.  Taylor,  69  Illinois,  440;  18  Am.  Rep.  621;  Aultmany. 
Theirer,  34  Iowa,  272.  The  burden  of  proof  is  on  the  bailee  to  show  himself 
free  from  negligence  in  case  of  injury  while  the  article  is  in  his  possession. 
Nichols  V.  Balch,  28  New  York  Supplement,  667 ;  8  Miscellaneous  Rep.  (N.  Y.) 
452. 

There  is  a  distinction  between  a  sale  on  trial  and  a  sale  with  a  privilege  of 
return.  In  the  latter  case  title  passes  at  once,  and  the  risk  is  on  him.  House 
V.  Beak,'Ul  Illinois,  290;  33  Am.  St.  Rep.  307  ;  Hotchk'uas  v.  Higgins,  52  Con- 
necticut, 205;  52  Am.  Rep.  582;  McKinney  v.  Bradlee,  117  Massachusetts, 
321.  "  An  option  to  purchase,  if  the  party  to  whom  the  goods  are  transferred 
should  like,  is  very  different  from  an  option  to  return  the  goods  if  he  should 
not  like  them.  In  the  first  case  the  title  will  not  pass  until  the  transferee 
determines  the  option,  if  seasonably  exercised ;  in  the  other,  title  passes,  sub- 
ject to  the  right  to  rescind  and  return,  which  is  in  effect  a  right  to  resell  to 
his  vendor."    Foley  v.  Felrath,  98  Alabama,  170 ;  39  Am.  St.  Rep.  39. 

If  he  does  not  return  within  a  reasonable  time  the  right  is  forfeited.  Ray 
V.  Thompson,  12  Cushing  (Mass.),  281;  59  Am.  Dec.  187 \  Jones  v.  Wright,  71 
Illinois,  61 ;  Childs  v.  O'Donnell,  84  Michigan,  533. 

And  if  he  exercises  any  act  evincing  ownership  his  right  of  return  is  lost, 
as  for  example,  if  he  mortgages  the  property.  Lynch  v.  Wilford  (Minnesota), 
59  Northwestern  Reporter,  311 ;  or  after  notifying  the  seller  that  he  rejects  it, 
subjects  a  substantial  portion  of  it  to  a  practical  test  of  its  fitness.  Cream  City 
Glass  Co.  V.  Friedlander,  84  Wisconsin,  53 ;  21  Lawyers'  Rep.  Annotated,  135. 

Mr.  Lawson  cites  the  second  principal  case  and  quotes  from  it  in  his  text 
(Contracts,  §  401). 
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No.  52  —  HOCHSTER  v.  DE  LA  TOUR. 
(1853.) 

RULE. 

Refusal*  or  inability  of  one  party  to  perform  bis  part  of 
tbe  contract  discbarges  tbe  otber  from  furtber  responsi- 
bility, and  entitles  bim  to  sue  for  damages  at  once. 

Hoohster  y.  De  La  Tour. 

22  L.  J.  Q.  B.  455-460  (s.  c.  2  El.  &  BL  678 ;  17  Jnr.  972). 

Contract,  — Breach  before  Time  for  Performance.  —  Immediate  Eight  of  Action. 

[456]  DeclaratioD,  that  in  consideration  that  the  plaintiff  would  agree  to  enter 
the  service  of  the  defendant  as  a  courier,  on  the  1st  of  June,  1852,  and  to 
serve  the  defendant  in  that  capacity,  and  travel  with  him  as  a  courier,  fur  three 
months  certain,  from  the  said  1st  of  June,  for  certain  monthly  wages,the  defend- 
ant agreed  to  employ  the  plaintiff  as  ox)urier  on  and  from  the  said  1st  of  June  for 
three  mouths  certain,  to  travel  with  him  on  the  Continent,  and  to  start  with  the 
plaintiff  on  such  travels  on  the  said  day,  and  to  pay  the  plaintiff  during  such 
employment  the  said  monthly  wages.  Avenneut  of  an  agreement  to  the  said 
terms  on  the  part  of  the  plaintiff,  and  of  his  readiness  and  willingness  to  enter 
upi»n  the  said  empl<>yment  and  to  perform  the  said  agreement.  Breach,  that 
the  defendant,  before  the  said  1st  of  June,  wholly  refused  to  employ  the  ^daintiff 
in  the  capacity  and  for  the  purpose  aforesaid,  on  or  fn»m  the  said  1st  of  June  c»r 
any  other  time,  and  wholly  discharged  the  plaintiff  from  his  said  agreement  and 
fn>m  the  perf<»nnnnce  of  the  same,  and  from  being  ready  and  willing  to  perform 
the  same;  and  the  defendant  wholly  broke  and  put  an  end  to  his  promise  and 
engagement :  —  Held,  in  airest  of  judgment,  that,  after  the  refusal  by  the 
defendant  to  employ,  the  plaintiff  was  entitled  to  bring  an  action  immediately 
and  was  not  bound  to  wait  until  after  the  day  agreed  upon  for  the  commence- 
ment of  perfiinnance  had  arrived. 

In  assessing  damages  in  such  a  case  the  jury  are  justified  in  looking  at  all  that 
had  happened  or  was  likely  to  happen  down  to  the  day  of  trial,  to  increase  or 
mitigate  the  plaintiff's  loss. 

The  action  in  this  case  was  commenced  on  the  22nd  of  May, 
1S52.  The  declaration  stated  that  heretofore,  to  wit,  on  the  12th 
ol  April,  1852,  in  consideration  that  the  plaintiff,  at  the  request  of 
the  defendant,  would  agree  with  the  defendant  to  enter  into  the 
service  and  employ  of  the  defendant,  in  the  capacity  of  a  courier, 
an  a  certain  day  then  to  come,  to  wit,  on  the  1st  of  June,  1852, 
aiid  to  serve  the  defendant  in  that  capacity,  and  travel  with  him 
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on  the  continent  of  Europe  as  a  courier,  for  three  months  certain, 
from  the  day  and  year  last  aforesaid,  and  to  be  ready  to  start  with 
the  defendant  on  such  travels  on  the  day  and  year  last  aforesaid, 
at  and  for  certain  wages  or  salary,  to  wit,  at  and  after  the  rate  of  £10 
for  each  and  every  month  of  such  service,  to  be  therefor  paid  by 
the  defendant  to  the  plaintiff,  the  defendant  then  agreed  with  the 
plaintiff  and  then  promised  him  that  he,  the  defendant,  would 
engage  and  employ  the  plaintiff  in  the  capacity  of  a  courier  on 
and  from  the  said  1st  of  June,  1852,  for  three  months  from  the 
day  and  year  last  aforesaid,  to  travel  with  the  defendant  on  the 
continent  of  Europe  as  a  courier,  and  to  start  on  such  travels  with 
the  plaintiff  on  the  day  and  year  last  aforesaid,  and  to  pay  to  the 
plaintiff,  during  the  continuance  of  such  service  and  employment, 
for  the  same,  tlie  said  wages  or  salary  of  £10  for  each  and  every 
month  of  such  service;  and  the  plaintiff  avers  that  he,  confiding  in 
the  said  agreement  and  promise  of  the  defendant,  did  then,  to  wit, 
on  the  day  and  year  last  aforesaid,  agree  with  the  defendant  to 
enter  into  the  service  and  employ  of  the  defendant  in  the  capacity 
aforesaid  on  the  1st  of  June,  1852,  and  to  serve  the  defendant  in 
that  capacity,  and  to  travel  with  him  on  the  continent  of  Europe 
as  a  courier,  for  three  months  certain,  from  the  day  and 
year  last  aforesaid,*  and  to  be  ready  to  start  with  the  de-  [*456] 
fendant  on  such  travels  on  the  day  and  year  last  aforesaid, 
at  and  for  the  wages  and  salary  last  aforesaid.  That  from  the  time 
of  the  making  of  the  aforesaid  agreement  and  of  the  said  promise 
of  the  defendant  until  the  time  when  the  defendant  wrongfully 
refused  to  perform  and  broke  his  said  promise,  and  absolved, 
exonerated,  and  discharged  the  plaintiff  from  the  performance  of 
his  agreement,  as  hereinafter  mentioned,  he,  the  plaintiff,  was 
always  ready  and  willing  to  enter  into  the  service  and  employ  of 
the  defendant  in  the  capacity  aforesaid,  on  the  day  aforesaid,  and 
to  serve  the  defendant  in  that  capacity,  and  to  travel  with  him  on 
the  continent  of  Europe  as  a  courier,  for  three  months  certain  from 
the  day  and  year  last  aforesaid,  and  to  start  with  the  defendant  on 
the  day  and  year  last  aforesaid,  at  and  for  the  wages  and  salary  afore- 
said ;  and  the  plaintiff,  but  for  the  breach  by  the  defendant  of  his 
said  promise  as  hereinafter  mentioned,  would,  on  the  said  day,  have 
entered  into  the  said  service  and  employ  of  the  defendant  in  the 
capacity,  upon  the  terms,  and  for  the  time  aforesaid :  of  all  which 
said  several  premises  the  defendant  had  notice  and  knowledge ;  yet 
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the  defendant,  not  regarding  the  said  agreement  and  promise,  after- 
wards, and  before  the  1st  of  June,  1852,  wrongfully  wholly  refused 
and  declined  to  engage  or  employ  the  defendant  in  the  capacity 
and  for  the  purpose  aforesaid,  on  or  from  the  1st  of  June,  1852,  for 
three  months,  or  on,  from,  or  for  any  other  time,  or  to  start  on 
such  travels  with  the  plaintifl'  on  the  day  and  year  last  aforesaid, 
or  in  any  manner  whatsoever  to  perform  or  fulfil  his  said  promise, 
and  then  wrongfully  wholly  absolved,  exonerated,  and  discharged 
the  plaintiff  from  his  said  agreement,  and  from  the  performance  of 
the  same  agreement  on  his,  the  plaintiffs  part,  and  from  being 
ready  and  willing  to  perform  the  same  on  his,  the  plaintiffs  part ; 
and  the  defendant  then  wrongfully  wholly  broke,  put  an  end  to, 
and  determined  his  said  promise  and  engagement,  whereby,  &c.,  to 
the  jplaintiffs  damage  of  <£100. 

On  the  trial  before  Erle,  J.,  at  the  sittings  in  London  in  Easter 
term  last,  a  verdict  was  found  for  the  plaintiff,  damages  £20.  In 
the  same  term  a  rule  was  obtained  to  arrest  the  judgment,  on  the 
ground  that  the  plaintiff  could  not  treat  the  contract  as  broken 
before  the  1st  of  June,  1852,  and  therefore  that  the  present  action 
was  not  maintainable. 

Hannen  (June  10)  showed  cause.  —  The  question  is,  whether  or 
not  a  contract,  the  performance  of  which  is  to  commence  from  a 
future  day,  can  before  that  day  be  put  an  end  to  by  the  conduct  of 
one  party  so  as  to  give  an  immediate  cause  of  action  for  the  breach 
of  it  to  the  other  party.  The  cases  of  Leigh  v.  Paterson,  2  J.  B. 
Moore,  588,  and  Phillpotts  v.  Evans,  5  M.  &  W.  475  ;  9  L.  J.  (N.  S.) 
Ex.  33,  cited  in  moving  for  the  rule,  were  all  commented  on  by  this 
Court  in  Cort  v.  The  Ambergate,  &c.  Railway  Co.,  20  L.  J.  Q.  B. 
460,  and  are  met  by  the  observations  in  that  case.  In  Ripley  v. 
J/'CTwre,  4  Ex.  345;  18  L.  J.  Ex.  419,  Parke,  B.,  in  giving  judg- 
ment, says,  "  if  the  jury  had  been  told  that  a  refusal  before  the 
arrival  of  the  cargo  was  a  breach,  that  would  have  been  incorrect;  '* 
but  that  must  be  taken  with  the  qualification  that  there  may  be 
a  final  determination  before  the  day  for  performance  arrives.  It 
cannot  be  taken  generally.  In  the  case  of  a  contract  to  marry  on 
a  certain  day,  if  the  man  marries  another  woman  before  the  day, 
an  action  may  be  maintained  against  him  before  the  arrival  of  the 
day  fixed  for  the  performance  of  the  contract.  Short  v.  StoTie,  8 
Q.  B.  358 ;  15  L.  J.  Q.  B.  143.  So  if  a  man  contracts  to  sell  an 
estate  on  a  certain  day,  and  he  conveys  the  estate  to  another  before 
the  day.     Lovelock  v.  FranUyn,  8  Q.  B.  371 ;  15  L.  J.  Q.  B.  146. 
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[Lord  Campbell,  C.  J.  It  may  be  admitted  that  if  a  man  dis- 
able himself  from  performing  his  contract  at  the  day,  that  amounts 
to  an  immediate  breach.  In  such  a  case  there  is  no  locus  posni- 
tentice;  but  what  is  there  here  to  disable  the  defendant  from 
performing  his  contract  ?] 

Where  the  contract  is  such  as  to  require  preparation  for  its  per- 
formance, and  the  conduct  of  one  party  before  the  day  is 
such  as  reasonably  to  lead  the  other  party  *  to  think  there  [*  457] 
is  no  use  making  such  preparation,  such  conduct  must  be 
considered  the  same  in  effect  as  if  the  party  had  disabled  himself 
from  performance.  There  should  be  readiness  and  willingness  to 
perform  down  to  the  time  of  actual  performance ;  and  if  before  that 
there  is  such  retractation  as  to  warrant  the  other  party  in  acting 
upon  it,  that  is  sufficient  to  support  an  action.  The  plain  expressed 
intention  to  break  a  contract  ought  to  have  the  same  effect  as  the 
failure  to  perform.  He  referred  also  to  Planche  v.  Colbnrn,  8 
Bing.  14;  1  L.  J.  (N.  S.)  C.  P.  7  ;  No.  61,  p.  634;  Cutter  v.  Powell, 
6  T.  E.  320 ;  3  R.  R.  185 ;  No.  60,  p.  627,  and  JVild  v.  Harris,  18 
L.  J.  C.  P.  297. 

H.  Hill  and  Deighton,  contrh.  In  Cort  v.  The  Amleiyjate  Rail- 
way  Company  the  question  arose  on  the  averment  of  readiness  and 
willingness,  and  the  action  was  not  brought  until  after  the  time 
for  the  delivery  of  the  goods.  Here  the  time  for  performance  had 
not  arrived  when  the  action  was  brought.  What  is  alleged  in  the 
declaration  in  this  case  is  not  equivalent  to  legal  incapacity  on  the 
part  of  the  defendant,  as  in  Short  v.  Stone  and  Lovelock  v.  Franklyn, 
Where  a  party  refuses  to  perform,  and  does  not  withdraw  such 
refusal,  that  is  evidence  of  a  continuing  refusal;  but  still  the  other 
party  must  wait  until  the  day  for  performance  arrives  before  he 
can  sue  for  a  breach  of  the  contract ;  without  legal  incapacity 
there  can  be  no  breach  before.  Wherever  time  is  of  the  essence  of 
a  contract,  no  cause  of  action  can  arise  until  the  arrival  of  that 
time.  The  effect  of  the  contract  here  is,  that  the  defendant  would 
on  the  1st  of  June  employ  the  plaintiff  or  put  him  in  the  same 
situation  as  regards  wages.  The  breach  of  a  contract  means  the 
neglect  to  do  something  which,  under  the  contract,  the  party  was 
bound  to  do  at  the  time.  The  defendant  was  not  to  be  called  upon 
to  do  anything  under  the  contract  until  the  1st  of  June  ;  and  how 
are  the  damages  to  be  fairly  ascertained  in  an  action  like  the 
present?     Suppose  the  defendant  had  made  up  his  mind  at  the 
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end  of  May  not  to  employ  the  plaintiff,  he  would  be  in  a  worse 
situation  than  by  a  refusal  made  earlier.  Cur.  adv.  vulL 

The  judgment  of  the  Court  ^  was  delivered  by  — 
Lord  Campbell,  C.  J.  On  this  motion  in  arrest  of  judgment 
the  question  arises  whether,  if  there  be  an  agreement  between  A. 
and  B.,  whereby  B.  engages  to  employ  A.  on  and  from  a  future  day, 
for  a  given  period  of  time,  to  travel  with  him  into  a  foreign  country 
as  a  courier,  and  to  start  with  him  in  that  capacity  on  that  day,  A. 
being  to  receive  a  monthly  salary  during  the  continuance  of  such 
service,  B.  may,  before  the  day,  refuse  to  perform  the  agreement 
and  break  and  renounce  it,  so  as  to  entitle  A.,  before  the  day,  to 
commence  an  action  against  B.  to  recover  damages  for  breach  of 
the  agreement ;  A.  having  been  ready  and  willing  to  perform  it  till 
it  was  broken  and  renounced  by  B.  The  defendant's  counsel  very 
powerfully  contended  that  if  the  plaintiff  was  not  contented  to 
dissolve  the  contract  and  to  abandon  all  remedy  upon  it,  he  was 
bound  to  remain  ready  and  willing  to  perform  it  till  the  day  when 
the  actual  employment  as  courier  in  the  service  of  the  defendant 
was  to  begin,  and  that  there  could  be  no  breach  of  tlie  agreement 
before  that  day  to  give  a  right  of  action.  But  it  cannot  be  laid 
down  as  a  universal  rule  that  where,  by  agreement,  an  act  is  to  be 
done  on  a  future  day,  no  action  can  be  brought  for  a  breach  of  the 
agreement  till  the  day  for  doing  the  act  has  arrived.  If  a  man 
promises  to  marry  a  woman  on  a  future  day,  and  before  that  day 
marries  another  woman,  he  is  instantly  liable  to  an  action  for 
breach  of  promise  of  marriage.  Short  v.  Stone,  If  a  man  contracts 
to  execute  a  lease  on  and  from  a  future  day  for  a  certain  term, 
and  before  that  day  executes  a  lease  to  another  for  the  same  term, 
he  may  be  immediately  sued  for  breaking  the  contract.  Ford  v. 
Tiley,  6  B.  &  C.  325 ;  5  L.  J.  K.  B.  169.  So  if  a  man  contracts  to  sell 
and  deliver  specific  goods  on  a  future  day,  and  before  the  day  he 
sells  and  delivers  them  to  another,  he  is  immediately  liable  to  an 
action  at  the  suit  of  the  person  with  whom  he  first  con- 
[*  458]  tracted  to  sell  and  deliver  *  them.  Bowddl  v.  Parsons,  10 
East,  359.  One  reason  alleged  in  support  of  such  an  action 
is,  that  the  defendant  has,  before  the  day,  rendered  it  impossible  for 
him  to  perform  the  contract  at  the  day ;  but  this  does  not  necessarily 
follow,  for  prior  to  the  day  fixed  for  doing  the  act,  the  first  wife 
1  Lord  Campbell,  C.J.,  Colbridob,  J.,  ERLB,J.,aiid  Crom ptok,  J. 
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may  have  died;  a  surrender  of  the  lease  executed  might  be  obtained ; 
and  the  defendant  might  have  repurchased  the  goods,  so  as  to  be  in 
a  situation  to  sell  and  deliver  them  to  the  plaintiflT.  Another  reason 
may  be,  that  when  there  is  a  contract  to  do  an  act  on  a  future  day, 
there  is  a  relation  constituted  between  the  parties  in  the  mean  time 
by  the  contract,  and  that  they  impliedly  promise  that  in  the  mean 
time  neither  will  do  anything  to  the  prejudice  of  the  other  incon- 
sistent with  that  relation.  As  an  example :  a  man  and  woman 
engaged  to  marry  are  affianced  to  one  another  during  the  period 
between  the  time  of  the  engagement  and  the  celebration  of  the 
marriage.  In  this  very  case  of  traveller  and  courier,  from  the  day 
of  the  hiring  till  the  day  when  the  employment  was  to  begin,  they 
were  engaged  to  each  other,  and  it  seems  to  be  a  breach  of  an 
implied  contract  if  either  of  them  renounces  the  engagement.  This 
reasoning  seems  in  accordance  with  the  unanimous  decision  of  the 
Exchequer  Chamber  in  Emmens  v.  Elderton,  6  C.  B.  160,^  which  we 
have  followed  in  subsequent  cases  in  this  Court.  The  declaration  in 
the  present  case,  in  alleging  a  breach,  states  a  great  deal  more  than 
a  passing  intention  on  the  part  of  the  defendant  which  he  may  re- 
pent of,  and  could  only  be  proved  by  evidence  that  he  had  utterly 
renounced  the  contract,  or  done  some  act  which  rendered  it  impossi- 
ble for  him  to  perform  it.  If  the  plaintiff  has  no  remedy  for  breach 
of  the  contract  unless  he  treats  the  contract  as  in  force,  and  acts 
upon  it  down  to  the  1st  of  June,  1852,  it  follows  that  till  then  he 
must  enter  into  no  employment  which  will  interfere  with  his  promise 
"  to  start  on  such  travels  with  the  plaintiff  on  that  day,"  and  that 
he  must  then  be  properly  equipped  in  all  respects  as  a  courier  for 
a  three  months'  tour  on  the  continent  of  Europe.  But  it  is  surely 
much  more  rational  and  more  for  the  benefit  of  both  parties  that 
after  the  renunciation  of  the  agreement  by  the  defendant,  the 
plaintiff  should  be  at  liberty  to  consider  himself  absolved  from  any 
future  performance  of  it,  retaining  his  right  to  sue  for  any  damage 
he  has  suffered  from  the  breach  of  it.  Thus,  instead  of  remaining 
idle  and  laying  out  money  in  preparations  which  must  be  useless, 
he  is  at  liberty  to  seek  service  under  another  employer,  which 
would  go  in  mitigation  of  the  damages  to  which  he  would  otherwise 
be  entitled  for  a  breach  of  the  contract.  It  seems  strange  that  the 
defendant,  nfter  renouncing  the  contract  and  absolutely  declaring 
that  he  will  never  act  under  it,  should  be  permitted  to  object  that 

1  Affirmed  in  H.  L.  4  H.  L.  Caa.  624. 


582  CONTRACT. 


Ko.  62.  —  Hochflter  v.  De  La  Tour,  22  L.  J.  Q.  B.  456,  459. 

faith  is  given  to  his  assertion,  and  that  an  opportunity  is  not  left 
to  him  of  changing  his  mind.  If  the  plaintiff  is  barred  of  any 
remedy  by  entering  into  an  engagement  inconsistent  with  starting 
as  a  courier  with  the  defendant  on  the  1st  of  June,  he  is  prejudiced 
by  putting  faith  in  the  defendant's  assertion ;  and  it  would  be  more 
consonant  with  principle,  if  the  defendant  were  precluded  from 
saying  that  he  had  not  broken  the  contract  when  he  declared  that 
he  entirely  renounced  it.  Suppose  that  the  defendant,  at  the  time 
of  his  renunciation,  had  embarked  on  a  voyage  for  Australia,  so  as 
to  render  it  physically  impossible  for  him  to  employ  the  plaintiff 
as  a  courier  on  the  continent  of  Europe  in  the  months  of  June, 
July,  and  August,  1852,  according  to  decided  cases  the  action  might 
have  been  brought  before  the  1st  of  June ;  but  the  renunciation 
may  have  been  founded  on  other  facts  to  be  given  in  evidence 
which  would  equally  have  rendered  the  defendant's  performance  of 
the  contract  impossible.  The  man  who  wrongfully  renounces  a 
contract  into  which  he  has  deliberately  entered,  cannot  justly  com- 
plain if  he  is  immediately  sued  for  a  compensation  in  damages  by 
the  man  whom  he  has  injured ;  and  it  seems  reasonable  to  allow  an 
option  to  the  injured  party  either  to  sue  immediately  or  to  wait  till 
the  time  when  the  act  was  to  be  done,  still  holding  it  as  prospectively 
binding  for  the  exercise  of  this  option,  which  may  be  advantageous 
to  the  innocent  party,  and  cannot  be  prejudicial  to  the  wrongdoer. 

An  argument  against  the  action  before  the  1st  of  June 
[*  459]  is  urged,  from  the  difficulty  of  calculating  the  *  damages ; 

but  this  argument  is  equally  strong  against  an  action  before 
the  1st  of  September,  when  the  three  months  would  expire.  In 
either  case  the  jury,  in  assessing  the  damages,  would  be  justified  in 
looking  to  all  that  had  happened,  or  was  likely  to  happen,  to  increase 
or  mitigate  the  loss  of  the  plaintiff  down  to  the  day  of  trial. 

We  do  not  find  any  decision  contrary  to  the  view  we  are  taking 
of  this  case.  Leigh  v.  Pater  son  only  shows  that  upon  a  sale  of 
goods  to  be  delivered  at  a  certain  time,  if  the  vendor  before  the 
time  gives  information  to  the  vendee  that  he  cannot  deliver  them, 
having  sold  them,  the  vendee  may  calculate  the  damages  according 
to  the  state  of  the  market  when  they  ought  to  have  been  delivered. 
If  this  was  a  sale  of  specific  goods,  the  action,  according  to  Bowdtll 
V.  Parsons,  might  have  been  brought  before  that  time,  as  soon  as 
the  vendor  had  sold  and  delivered  them  to  another.  Phillpotts  v. 
Evans  was  a  similar  case,  and  the  only  question  there  was  as  to 
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the  mode  of  calculating  the  damages  on  a  breach  of  contract  for 
the  sale  and  delivery  of  wheat,  the  Court  very  properly  holding 
that  the  plaintiff  was  entitled  to  damages  according  to  the  state  of 
the  market  when  the  wheat  was  to  be  delivered,  the  Court  pro- 
fessing to  proceed  upon  the  rule  laid  down  in  Startup  v.  Cortazzi, 
2  Cr.  M.  &  R  165  ;  4  L.  J.  (N.  S.)  Ex.  218,  where  no  question  arose 
as  to  the  right  to  bring  an  action  before  the  stipulated  day  of 
delivery,  on  a  renunciation  of  the  contract.  Parke,  B.,  whose 
dicta  are  entitled  to  very  great  weight,  certainly  does  say  in 
Phillpotts  V.  Evans,  with  reference  to  the  notice  by  the  defendants 
that  they  would  not  accept  the  corn,  "  I  think  no  action  would 
then  have  lain  for  the  breach  of  the  contract,  but  that  the  plaintiffs 
were  bound  to  wait  until  the  time  arrived  for  delivery  of  the 
wheat,  to  see  whether  the  defendant  would  then  receive  it."  But 
the  learned  Judge  might  suppose  that  the  notice  did  not  amount 
to  a  renunciation  of  the  contract;  and  if  he  thought  that  after 
such  a  renunciation  the  plaintiffs  were  bound  to  proceed  with  the 
performance  of  the  contract  on  their  part,  and  to  incur  expense 
and  loss  in  tendering  the  wheat  before  they  could  have  any  remedy 
on  the  contract,  we  cannot  agree  with  him.  In  Ripley  v.  M'Clure 
it  is  said,  that  under  a  contract  for  the  sale  and  delivery  of  goods, 
a  refusal  to  receive  them  at  any  time  before  they  ought  to  be 
delivered,  was  not  necessarily  a  breach  of  the  contract,  but  the 
Court  intimated  no  opinion  upon  the  question  whether,  there  being 
a  contract  to  do  an  act  at  a  future  day,  if  one  party  before  the  day 
renounces  the  contract,  the  other,  therefore,  has  a  remedy  for  the 
breach  of  the  contract ;  and  they  held  that  a  refusal  by  one  party 
before  the  day  when  the  act  is  to  be  done,  if  unretracted,  would  be 
evidence  of  a  continual  refusal  down  to  and  inclusive  of  the  time 
when  the  act  was  to  be  done.  The  only  other  case  cited  in  the 
argument  which  we  think  it  necessary  to  notice,  is  PlancM  v. 
Colburn,  which  appears  to  be  an  authority  for  the  plaintiff.  There 
the  defendant  had  engaged  the  plaintiff  to  write  a  treatise  for  a 
periodical  publication.  The  plaintiff  commenced  the  composition 
of  the  treatise,  but  before  he  had  completed  it,  and  before  the  time 
when  in  the  course  of  conducting  the  publication  it  would  have 
appeared  in  print,  the  publication  was  abandoned.  The  plaintiff 
thereupon,  without  completing  the  treatise,  brought  an  action  for 
breach  of  contract.  Objection  was  made  that  the  plaintiff  could 
not  recover  on  the  special  contract  for  want  of  having  completed, 
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tendered,  and  delivered  the  treatise  according  to  the  contract. 
TiNDAL,  C.  J.,  said,  "The  fact  was  that  the  defendants  not  only 
suspended  but  actually  put  an  end  to  The  Juvenile  Library  ;  they 
had  broken  the  contract  with  the  plaintiff."  The  declaration  con- 
tained counts  for  work  and  labour ;  but  the  plaintiff  appears  to 
have  retained  his  verdict  on  the  counts  framed  on  the  special 
contract,  thus  showing  that,  in  the  opinion  of  the  Court,  the  plain- 
tiff might  treat  the  renunciation  of  the  contract  by  the  defendants 
as  a  breach,  and  maintain  an  action  for  that  breach,  without  con- 
sidering that  it  remained  in  force  so  as  to  bind  him  to  perform  his 
part  of  it  before  bringing  an  action  for  the  breach  of  it.  If  it 
should  be  held  that  upon  a  contract  to  do  an  act  upon  a  future 

day,  renunciation  of  the  contract  by  one  party  dispenses 
[*  460]  with  a  *  condition  to  be  performed  in  the  mean  time  by 

the  other,  there  seems  no  reason  for  requiring  that  other 
to  wait  till  the  day  arrives  before  seeking  his  remedy  by  action ; 
and  the  only  ground  on  which  the  condition  can  be  dispensed 
with  seems  to  be  the  renunciation,  which  may  be  treated  as  a 
breach  of  the  contract.  Upon  the  whole,  we  think  that  the  dec- 
laration in  this  case  is  sufficient  It  gives  us  great  satisfaction  to 
reflect  that,  the  question  being  on  the  record,  our  opinion  may  be 
reviewed  in  a  court  of  error.     In  the  mean  time  we  must  give 

Judgment  for  the  plaintiff. 

ENGLISH  NOTE& 

The  rule  in  the  principal  case  is  further  exemplified  in  The  Dannie 
and  Black  Sea  Raihcay,  dc  Co.  v.  Xenos  (1862),  11  C.  B.  (N.  S.) 
152,  31  L.  J.  C.  P.  84,  5  L.  T.  527  (affirmed  on  appeal  in  Ex- 
chequer  Chamber,  13  C.  B.  (N.  S.)  825,  31  L.  J.  C.  P.  284,  10  W.  R. 
320).  There  a  contract  was  made  on  the  9th  of  July  by  the  agents  of 
A.  and  B.  for  the  carriage  of  A.'8  goods  by  B.'s  vessels  from  London  to 
Kustendjie;  the  shipment  of  such  goods  was  to  commence  on  the  1st  of 
August.  On  the  21st  July,  B.  denied  the  authority  of  his  agent  to 
make  the  contract,  whereu|Km  A.'s  attorney  gave  B.  a  written  formal 
notice  that  A.  was  ready  to  jierform  his  part  of  the  contract,  and  that 
he  would  hold  B.  resjwnsible  if  he  refused  to  perform  his  part.  In 
reply  to  this,  B.  wn^te  denying  the  existence  of  such  contract,  and  ten- 
dering another  contract  for  the  acceptance  of  A-  This  was  rejected  on 
the  24th  of  July.  On  the  1st  of  August,  B.  informed  A.  that  be  was 
ready  to  receive  the  giwds  on  board  his  vessel:  but  A.,  wh«^  had  in  the 
mean  time  negotiated  with  C.  for  the  reception  of  the  goods  on  board  C/a 
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vessel,  declined  to  ship  the  goods  with  B.  It  was  held,  that  there  had 
heen  an  express  renunciation  of  the  contract  by  B. ;  and  that  upon  the 
above  facts  A.  was  entitled  to  sue  B.  for  breach  of  contract. 

In  Burton  v.  PinkeHon  (1867),  L.  K.,  2  Ex.  340,  36  L.  J.  Ex.  137, 17 
L.  T.  15,  the  defendant,  captain  of  a  ship  called  The  Thames,  engaged  the 
plaintiff  as  one  of  the  crew  for  a  voyage.  In  the  course  of  the  voyage,  it 
was  disclosed  that  the  ship  was  employed  in  the  service  of  the  Peruvian 
Government  who  were  at  war  with  Spain.  It  was  held  that  this  was  a 
different  service  from  that  contracted  for;  and  that  the  plaintiff  on  dis- 
covering the  true  nature  of  the  service  was  entitled  to  renounce  the  ser- 
vice, and  sue  the  captain  for  damages  as  for  breach  of  contract.  The 
same  principle  was  acted  on  in  a  very  similar  case  of  O'Niel  v.  Arm- 
strong  (Q.  B.  D.  23  May,  1895),  64  L.  J.  Q.  B.  552,  99  L.T.  113,  an 
action  by  an  Englishman  who  was  engaged  for  the  service  of  the  Japanese 
Government,  not  knowing  (though  his  employer  did)  that  war  had 
broken  out  between  Japan  and  China,  and  that  his  engaging  in  the 
service  was  a  breach  of  the  Foreign  Enlistment  Act. 

So  where  the  defendant  contracted  to  deliver  to  the  plaintiff  a  certain 
quantity  of  iron,  and  before  the  time  of  delivery  repudiated  the  con- 
tract, tlie  plaintiff  was  held  entitled  to  recover.  Brown  v.  Muller 
(1872),  L.  R.,  7  Ex.  319,  41  L.  J.  Ex.  214,  27  L.  T.  272,  21  W.  R. 
18.  In  Frost  v.  Knight  (1872),  L.  R.,  7  Ex.  711,  41  L.  J.  Ex.  78, 
the  defendant  promised  to  marry  the  plaintiff  after  his  father's  death, 
and  married  another  while  the  father  was  alive.  The  plaintiff  was  held 
entitled,  although  the  father  still  lived,  to  succeed  in  an  action  for 
breach  of  promise.  The  principal  case  was  also  followed  in  Synge  v. 
Synge  (1894),  1894,  1  Q.  B.  466,  63  L.  J.  Q.  B.  202,  70  L.  T.  221, 
42  W.  R.  309. 

The  rule  in  the  principal  case  is  subject  to  two  restrictions. 

First,  that  the  plaintiff  must  have  treated  the  defendant's  refusal  to 
perform  his  part  as  breach  of  the  contract.  If  he  persisted  in  seeking 
performance  of  it,  and  the  contract  is  rendered  impossible  of  perform- 
ance before  the  appointed  day,  his  action  must  fail.  Avery  v.  Bowden 
(1857),  6  El.  &  Bl.  953,  26  L.  J.  Q.  B.  3.  There  a  charter-party  be- 
tween two  British  subjects  stated  that  it  was  agreed  that  the  plaintiff's 
(a  British)  ship  should  proceed  to  and  load  a  cargo  from  the  defendant 
at  Odessa,  forty-five  running  days  being  allowed  for  loading  and  unload- 
ing. The  ship  arrived  at  Odessa  on  the  11th  of  March,  but  the  de- 
fendant's agent  refused  to  load  a  cargo.  The  master,  however,  persisted 
in  asking  for  a  cargo  until,  on  the  1st  of  April,  it  became  known  that 
a  war  had  been  declared  between  Russia  and  England.  It  was  .held 
that  the  plaintiff  was  not  entitled  to  recover  damages  as  for  breach  rf 
the  contract.     A  similar  case  was  Reid  v.  Hoskins  (1857),  6  El.  &  Bl. 
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953,  26  L.  J.  Q.  B.  5.  Avert/  v.  Bowden  was  confirmed  in  Ba^nolck  v. 
Buba  (1857),  2  C.  B.  (N.  S.)  563,  26  L.  J.  C.  P.  280.  There  by  a  char- 
ter-party the  ship  of  the  plaintiffs  (British  subjects)  was  to  proceed  to 
Odessa,  and  after  the  discharge  of  her  outward  cargo  was  to  load  from 
the  factors  of  the  defendants,  Russian  subjects,  a  full  cargo,  and  forty 
running  days  were  to  be  allowed.  The  vessel  arrived  at  Odessa  on  the 
11th  of  February,  and  discharged  her  cargo,  and  on  the  20th  the  master 
gave  notice  to  the  defendants  that  the  ship  was  ready  to  receive  the 
cargo.  Before  that  time,  and  in  answer  to  the  notice  and  subsequently, 
the  defendants  said  that  they  had  ceded  the  charter-party  to  K.,  who 
would  provide  a  cargo.  K.,  however,  refused  to  deliver  a  cargo.  "War 
broke  out  between  Kussia  and  England  and  rendered  the  performance 
of  the  contract  impossible.  It  was  held  on  the  above  facts  that  the 
j^laintiff  could  not  recover. 

Secondly.  The  refusal  to  perform  must  be  of  the  whole  contract  or 
of  a  covenant  going  to  the  whole  consideration.  For  instance,  a  tenant 
is  not  entitled  to  throw  up  the  lease  because  the  landlord  refuses  to  rebuild 
the  premises  at  the  end  of  four  j^ears  according  to  a  covenant  in  the  lease. 
Johmtone  v.  Milling  (1886),  16  Q.  B.  D.  460,  bb  L.  J.  Q.  B.  162,  54 
L.  T.  629,  34  W.  R.  238. 

AMERICAN  NOTES. 

The  principal  case  is  cited  with  approval  by  Lawson  on  Contracts,  §  440, 
and  supported  by  citations  from  several  States,  including  Howard  v.  Dalyy  61 
New  York,  362  ;  19  Am.  Rep.  285  (obiter)  ;  Ferris  v.  Spooner,  102  New  York, 
10 ;  James  v.  Adams,  16  West  Virginia,  267  ;  the  last  two  citing  the  principal 
case;  McCormick  v.  BasaU  46  Iowa,  235;  Chamber  of  Commerce  v.  Sollitty  43 
Illinois,  519 ;  citing  the  principal  case ;  Plait  v.  Brand,  26  Michigan,  175 ;  and 
see  Hollotcay  v.  Griffith,  32  Iowa,  409 ;  7  Am.  Rep.  208  (breach  of  promise 
of  marriage);  Dugan  v.  Anderson,  36  Maryland,  567 ;  11  Am.  Rep.  509; 
Kadish  V.  Young,  108  Illinois,  170,  the  last  two  citing  the  principal  case. 

In  Burtis  v.  Thompson,  42  New  York,  246 ;  1  Am.  Rep.  516,  the  parties  had 
contracted  to  intermarry  "  in  the  fall ; "  in  October  the  defendant  expressly 
refused  to  marry  the  plaintiff  at  any  time  ;  an  action  for  the  breach  brought 
on  the  2r)th  of  October  was  sustained.  One  Judge  put  the  decision  on  the 
ground  that  the  contract  to  marry  "  in  the  fall "  was  already  broken.  Another 
put  it  on  the  broader  ground  that  the  express  refusal  excused  the  plaintiff  from 
waiting  through  the  fall,  and  on  the  ground  that  the  damage  had  already 
occurred,  citing  Hochster  v.  De  La  Tour,  and  remarking  :  "  While  not  fully  pre- 
pared to  concur  in  this  case  without  further  consideration,  yet  the  reasoning 
of  the  learned  Judge,  when  applied  to  the  facts  of  the  present  case,  clearly 
shows  the  correctness  of  the  charge  upon  the  \xAx\t  under  consideration." 

In^HoUoway  v.  Griffith,  supra,  the  Court  said :  "  Strictly  and  technically  speak- 
ing, there  can  be  no  breach  of  contract  until  the  time  for  performance  has 
arrived,  and  yet  this  Court  has  recognized  it  as  *  a  well-settled  rule  of  law,  that 
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if  before  the  time  of  performing  the  contract  arrives  the  promisor  expressly 
renounces  the  contract,  the  promisee  may  treat  tliis  as  a  breach  of  said  con- 
tract, and  may  maintain  an  action  in  respect  thereof.'  Crabtree  v.  Afesser- 
smith,  19  Iowa,  179,  and  cases  cited."  The  Court  disapprove  Frost  v.  Knight^ 
L.  R.,  5  Ex.  322,  and  conclude  that  this  rule  is  ^  sound  and  just,  and  too  well 
settled  to  be  now  called  in  question." 

In  Dugan  v.  Anderson^  supra,  the  decision  was  that  where  one  entered 
service  as  a  clerk  for  a  specified  time,  and  was  wrongfully  discharged  before 
the  expiration  of  that  time,  he  might  sue  for  the  breach  at  once.  The  Court 
cite  the  principal  case  and  Frost  v.  Knight,  and  observes:  "It  may  be  doubted 
whether  the  controversy  is  yet  ended,  and  the  law  of  England  in  respect  thereto 
finally  settled."  They  distinguish  the  principal  case  on  the  ground  that  in  it 
the  performance  of  the  act  contracted  for  was  not  to  begin  until  a  futui'e  time, 
while  in  tlie  case  at  bar  the  performance  was  already  begun  and  further  per- 
formance was  refused.    On  the  doctrine  of  the  principal  case  they  observed : 

<'  The  principle  of  this  decision  in  cases  to  which  it  has  been  held  appli- 
cable, is,  that  there  is  a  breach  of  the  contract  when  the  promisor  repudiates 
it  and  declares  that  he  will  no  longer  be  bound  by  it.  It  is  said  the  promisee 
has  an  inchoate  right  to  the  performance  of  the  bargain  which  becomes  com- 
plete when  the  time  for  performance  has  arrived.  In  the  mean  time  he  has  a 
right  to  have  the  contract  kept  open  as  a  subsisting  and  effective  contract. 
Its  unimpaired  and  uninipeached  efficacy  may  be  essential  to  his  interests. 
His  rights  acquired  under  it  may  be  dealt  with  in  various  ways  for  his  benefit 
and  advantage.  Of  all  such  advantages  the  repudiation  of  the  contract  by 
the  other  party,  and  the  announcement  that  it  will  never  be  fulfilled,  must  of 
course  deprive  him.  It  is  therefore  quite  right  to  hold  that  such  an  announce- 
ment amounts  to  a  violation  of  the  contract  in  omnibus^  and  that  upon  it  the 
promisee,  if  so  minded,  may  at  once  treat  it  as  a  breach  of  the  entire  contract 
and  bring  his  action  accordingly.  The  contract  having  been  thus  broken  by 
the  promisor,  and  treated  as  broken  by  the  promisee,  performance  at  the 
appointed  time  becomes  excluded,  and  the  breach,  by  reason  of  the  future 
non-performance,  becomes  virtually  involved  in  the  action  as  one  of  the  con- 
sequences of  the  repudiation  of  the  contract;  and  the  eventual  non-per- 
formance may  therefore  by  anticipation  be  treated  as  a  cause  of  action,  and 
damages  be  assessed  and  recovered  in  respect  to  it,  though  the  time  for  the 
performance  may  yet  be  remote.  It  is  obvious  that  such  a  course  must  lead 
to  the  convenience  of  both  parties,  and  though  decisions  ought  not  to  be 
founded  on  grounds  of  convenience  alone,  yet  they  tend  strongly  to  support 
the  view  that  such  an  action  ought  to  be  admitted  and  upheld.  By  acting  on 
such  a  notice  of  the  intention  of  the  promisor,  the  promisee  may  in  many 
cases  avert,  or  at  all  events  materially  lessen  the  injurious  effects  which  would 
otherwise  flow  from  the  non-fulfilment  of  the  contract;  and  in  assessing  the 
damages  for  breach  of  performance,  a  jury  will  of  course  take  into  account 
whatever  the  plaintiff  has  done  or  has  had  the  means  of  doing,  and  as  a  pni- 
dent  man,  ought  by  reason  to  have  done,  whereby  his  loss  has  been,  or  would 
have  been,  diminished." 

In  Dingley  v.  Oler,  11  Federal  Reporter,  372,  where  the  defendant  liad 
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refused  to  perform  a  contract  to  deliver  ice  at  a  certain  price  "  while  the 
river  is  open,"  it  was  held  that  the  plaintiff  might  sue  before  the  closing  of 
the  river,  and  the  principal  case  and  Frost  v.  Knight,  were  cited  and  approved ; 
Lowell,  Circuit  Judge,  observing :  "  These  cases  seem  to  me  to  be  founded 
in  good  sense,  and  to  rest  on  stiong  grounds  of  convenience,  however  difficult 
it  may  be  to  reconcile  them  with  the  strictest  logic."  "  An  able  argument  has 
been  made  against  this  doctrine  by  a  jurist  whose  comparatively  early  death 
was  a  great  loss  to  the  cause  of  jurisprudence.  Daniels  v.  Netclon,  114  Mass. 
530.  I  appreciate  Judge  Wells'  argument,  but  he  makes  an  admission  which 
very  much  impairs  its  force ; "  referring  to  his  admission  that  the  promisor's 
renunciation  would  excuse  the  other  party  from  performance  on  his  part,  and 
estop  the  promisor  from  subsequently  seeking  to  compel  performance,  although 
it  would  not  authorize  the  other  party  to  sue  until  the  expiration  of  the  speci- 
fied time. 

Parsons  (2  Contracts,  bottom  p.  781)  says :  "  It  might  however  seem  more 
reasonable  to  permit  such  an  action  only  where  the  capacity  of  the  promisor 
could  not  be  restored  before  the  day,  or  the  promisee  had  received  a  present 
injm-y  from  the  act  of  the  promisor."  Quoting  at  great  length  from  the  prin- 
cipal case  he  concludes :  **  The  doctrine  generally  prevails,  though  the  reason- 
ing on  which  it  is  based  is  not  wholly  satisfactory,  that  upon  an  absolute 
repudiation  of  the  contract,  a  party  may  sue  though  the  time  for  his  per- 
formance under  the  contract-  has  not  yet  arrived." 

The  doctrine  in  question  has  been  denied  in  Daniels  v.  Newton,  114  Massa- 
chusetts, 530 ;  19  Am.  Rep.  884,  a  case  of  an  agreement  to  purchase  land 
within  a  specified  time,  and  an  absolute  refusal  ever  to  purchase.  The  Court 
disapproved  (or  at  least  denied  the  applicability  of)  the  principal  case  and 
Frost  V.  Knight,  The  Court  observe :  "  Until  the  time  comes  when  by  the 
terms  of  the  agreement  he  is  or  might  be  entitled  to  its  performance,  he  can 
suffer  no  injury  or  deprivation  which  can  form  a  ground  of  damages.  There 
is  neither  violation  of  right  nor  loss  upon  which  to  found  an  action.  The 
true  rule  seems  to  be  that  in  order  to  charge  one  in  damages  for  breach  of  an 
executory  personal  contract,  the  other  party  must  show  a  refusal  or  neglect  to 
perform  at  a  time  when  and  imder  conditions  such  that  he  is  or  might  be 
entitled  to  require  performance.  Such  undoubtedly  was  the  interpretation  of 
the  common  law  in  all  the  earlier "  (English)  **  decisions."  Then  follows  a 
veiy  extensive  and  learned  review  of  the  English  cases,  and  the  Court  con- 
clude :  "  We  have  no  occasion  now  to  determine  what  may  be  the  rule  where 
the  contract  may  be  fahly  interpreted  as  establishing  between  the  parties  a 
present  relation  of  mutual  obligations  "  (as  "a  promise  to  marry,  or  to  employ 
in  a  special  capacity,  at  a  future  time  "),  "  because  we  are  of  opinion  that  no 
such  implied  obligations  can  be  engrafted  upon  the  contract  in  the  present 
case.  It  simply  binds  the  defendants  to  receive  a  deed  of  real  estate  and  pay 
or  secure  the  purchase-money;  and  its  written  provisions,  by  which  alone 
their  obligations  are  to  be  ascertained,  allow  them  thirty  days  at  least  within 
which  to  fulfil  their  agreement." 

The  refusal  to  perform,  in  order  to  justify  action  before  the  expiration  of 
the  appointed  time,  must  be  distinct,  unequivocal,  and  absolute.     SmooCs  cfise. 
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15  Wallace  (U.  S.  Supr.  Ct.),  36;  Dingley  v.  Oler,  117  United  States,  503.  In 
the  latter  case  the  Court  said  the  doctrine  of  the  principal  case  "  has  never 
been  applied  in  this  Court." 

In  Nero  England  M.  F,  Ins.  Co,  v.  Butler,  34  Maine,  451,  it  was  held  that 
the  plaintiff's  vote  that  if  the  assessments  made  upon  its  premium  notes 
should  not  be  punctually  paid,  the  insurances  previously  made  should  be 
suspended,  will  not  absolve  the  insured  from  liability  on  such  notes,  unless 
when  first  apprised  of  it  he  notify  the  company  of  his  assent.  The  Court 
said :  "  A  mere  declaration  by  a  party  that  he  wiU  not  do  a  future  act,  which 
it  has  not  and  may  not  become  his  duty  to  perform,  or  a  mere  denial,  that 
upon  a  future  contingency  the  other  party  shall  not  {sic)  have  any  benefit  from 
the  contract,  is  not  such  a  violation  of  it,  as  wiU,  without  the  assent  of  the 
other,  destroy  its  efficacy.  The  defendants  might,  as  the  argument  for  them 
alleges,  have  a  right  to  *  take  them  at  their  word,'  if  they  had  notified  them  that 
they  consented  that  the  policy  should  terminate  upon  the  conditions  named 
in  their  votes." 


No.  53.  — DOUGLAS  v.   PATEICK. 
(1790.) 

No.  54— FINCH  v,  BROOK. 

(1834.) 

RULE. 

Tender  of  payment  determines  the  legal  liability  of  the 
person  making  it,  and  entitles  him  on  pleading  the  tender 
(and  on  payment  of  the  sum  into  Court)  to  have  judgment - 
in  an  action  subsequently  brought  against  him  for  pay- 
ment. Tender  is  an  unconditional  offer  of  payment,  con- 
sisting in  the  actual  production,  in  current  coin  of  the 
realm,  of  a  sum  not  less  than  the  amount  due. 

Douglas,  and  Phillis,  his  Wife,  and  two  others  v.  Patrick. 

3  T.  R.  683-685  (s.  c.  1  R.  R.  793). 

Tender.  —  Plea  to  Action  on  Contract. 

If  A.,  B.,  and  C.  have  a  joint  demand,  and  C.  has  a  separate  de-    [683] 
mand  on  D.,  and  D.  oflfers  A.  to  pay  him  both  the  debts  ;  which  A. 
refases  withont  objecting  to  the  form  of  the  tender  on  acconnt  of  his  being 
entitled  only  to  the  joint  demand ;  D.  may  plead  this  tender  in  bar  of  au  action 
on  the  joint  demand,  and  should  state  it  as  a  tender  to  A.,  B.,  and  C. 
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The  plaintiffs  declared  for  goods  sold  by  Douglas's  wife,  and  the 
two  other  plaintiffs,  to  the  amount  of  £40,  before  the  marriage  of 
Douglas. 

Plea.  Non-assumpsit  as  to  all  but  £7  12s.  lOd.,  and  as  to  that 
sum  that  the  defendant  offered  to  pay  it  to  one  of  the  plaintiffs  on 
account  of  himself  and  the  others,  but  he  refused  to  receive  it,  and 
discharged  the  defendant  from  making  a  tender. 

Replication  stated,  by  way  of  inducement,  that  the  defendant 
was  also  indebted  £1  5s.  to  another  of  the  plaintiffs  on  a  separate 
account,  and  that  he  offered  £8  6s.  (jd,  in  discharge  of  the 
[*  684]  sums  *  mentioned  in  the  declaration,  and  of  the  said 
£1  5s.  Od.  which  the  plaintiff  to  whom  the  offer  was  made 
refused  to  accept,  and  traversed  the  offer  of  £7  12s.  10 d.  in  manner 
and  form,  &c.  Defendant  tendered  an  issue  on  the  traverse,  in 
which  the  plaintiff  joined. 

With  respect  to  the  offer  to  pay,  on  which  the  question  arose, 
it  appeared  at  the  trial  that  the  defendant  went  the  first  time  to 
one  of  the  plaintiffs,  and  offered  £8  6s.  6d.  for  both  debts,  which 
the  other  refused  to  take  unless  the  defendant  would  pay  the 
whole  sum  due  on  both  accounts.  The  defendant  went  a  second 
time  to  the  plaintiff  Knowles,  and  said  that  he  had  eight  guineas 
and  an  half  in  his  pocket,  which  he  had  brought  for  the  purpose 
of  satisfying  both  the  demands,  but  Knowles  then  told  him  that 
he  need  not  give  himself  the  trouble  of  offering  it,  for  he  would 
not  take  it,  as  the  matter  was  then  in  the  hands  of  his  attorney. 
It  was  objected  at  the  trial  that,  as  the  offer  of  £7  12.s\  lOrf.  was 
never  specifically  made,  the  plaintiffs  were  entitled  to  recover ;  and 
they  accordingly  obtained  a  verdict.  A  motion  having  been  made 
by  Mingay  to  set  aside  that  verdict,  and  to  grant  a  new  trial, 

Erskine  and  Manley  now  showed  cause;  contending  that  the 
evidence  did  not  support  the  tender  which  was  pleaded ;  for  the 
tender  proved  was  never  specifically  made  on  this  account,  but 
mixed  with  another  matter  not  included  in  the  present  demand. 
Notwithstanding  the  matter  stated  in  the  replication,  the  trav- 
erse, on  which  the  issue  was  taken,  was  only  on  the  offer  of  the 
£7  12s.  lOd. 

Mingay  and  Walton,  contra,  were  stopped  by  the  Court. 

Lord  Kenyon,  C.  J.  It  struck  me  on  a  sudden  at  the  trial 
that,  as  the  use  of  pleading  is  to  reduce  the  matters  in  litigation 
to  a  single  point,  the  tender  made  should  have   been   properly 
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pleaded ;  and  that  as  the  tender  of  the  sum  pleaded  in  this  action 
was  accompanied  with  another  sura,  it  could  not  be  supported  ; 
but  on  consideration  I  am  clearly  of  opinion  that  it  was  a  good 
and  legal  tender.  Though  still  there  is  an  informality  in  pleading 
it ;  it  should  have  been  pleaded  as  a  tender  to  all  the  plaintiffs, 
and  not  to  one  only.  It  is  no  objection  to  this  tender  that  the 
money  was  not  actually  produced,  because  what  was  said  by  one 
of  the  plaintiffs  superseded  the  necessity  of  it. 

AsHHURST,  J.     In  order  to  constitute  a  legal  tender,  the  money 
should  be  actually  shown  to  the  person  to  whom  it  is  tendered ; 
but  it  may  be  dispensed  with  by  the  party  himself,  as  in 
*  this  case.     And  as  to  the  other  point,  there  is  no  doubt   [*  685] 
but  that  a  tender  of  the  greater  includes  the  smaller  sum. 

BuLLER,  J.  (after  observing  on  the  informality  of  the  replica- 
tion, and  that  the  plaintiffs  ought  to  have  taken  issue  immediately 
on  the  tender  pleaded  by  the  defendant)  said,  that  the  only 
question  on  the  pleadings  was,  whether  or  not  the  defendant  had 
tendered  the  £7  12s.  10c?.;  and  that  was  clearly  proved,  for  it  was 
included  in  the  larger  sum. 

Grose,  J.  The  only  question  is  whether  the  sum  mentioned 
in  the  plea  were  or  were  not  tendered  at  all ;  and  not  whether 
it  was  tendered,  mixed  with  any  other  sum;  and  of  this  there 
is  no  doubt.  Rule  absolute. 

Finch  V.  Brook. 

1  Biup:.  N.  C.  253-258  (s.  c.  1  Scott,  70;  2  Scott.  511 ;  2  Hodges.  97). 

Tender.  — Actncd  Production  of  Money  necessary^  if  not  dispensed  with. 

On  ji  plea  of  tender  of  £1  12.t.  5^.  the  jnry  fonnd  specially,  that  de-  [253] 
fendant's  attorney  called  on  plaintiff  and  said,  **I  come  to  pay  you  £1 
V28.  bd.  which  defendant  owes  you ;  *'  that  the  attorney  put  his  hand  in  his 
pocket,  but  did  not  produce  the  money;  that  plaintiff  said,  "I  can't  take  it, 
the  matter  is  now  in  the  hands  of  ray  attonicy : ''  —  Held^  upon  writ  of  false  judg- 
ment, that  such  finding  did  not  warrant  a  judgment  for  defendant. 

This  was  a  writ  of  false  judgment  from  the  county  Court  of 
Cambridgeshire,  where,  to  debt  for  goods  sold,  the  defendant 
pleaded  nil  debet,  except  as  to  £1  12s.  5c/.,  parcel  of  the  demand ; 
and  as  to  that  sum,  that,  after  the  time  when  the  said 
sum  of  £1  12s.  M.,  *  parcel,  &c.,  became  due  and  payable,  [*  254] 
and  before  the  exhibiting  of  the  bill  of  the  plaintiff  in  that 
behalf,  to  wit,  on,  &c.,  at,  &c.,  and  within  the  jurisdiction  aforesaid, 
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the  defendant  was  ready  and  willing,  and  then  and  there  tendered 
and  offered  to  the  plaintiff,  to  pay  the  plaintiff  the  said  sum  of  £1 
12s.  5d.,  parcel,  &c.,  to  receive  which  of  the  defendant  the  plain- 
tiff then  and  there  wholly  refused.  Upon  which,  issue  being 
joined,  the  jury  found, 

That  the  defendant  did  not  owe  any  part  of  the  money  de- 
manded, except  as  to  the  said  sum  of  £1  12«.  5d.,  parcel,  &c. ;  and 
as  to  the  said  sum  of  £1  125.  5d.,  parcel,  &c.,  that  Richard  Tabram, 
the  attorney  of  the  defendant,  by  the  direction  and  on  the  behalf 
of  the  defendant,  on  the  25th  of  May,  1833,  and  before  the  levying 
of  the  said  plaint  by  the  plaintiff;  called  at  the  plaintiff's  shop  in 
Cambridge,  to  pay  the  said  sum  of  £1  125.  5d.,  parcel,  &c.,  and  had 
the  money  in  his  pocket  for  that  purpose.  That  Tabram  then  and 
there  saw  the  plaintiff  in  his  shop,  and  addressed  him,  and  said 
that  he,  Tabram,  had  called  on  the  plaintiff  to  pay  him  a  debt  of 
£1  125.  bd.,  which  the  defendant  owed  to  him ;  that  Tabram  men- 
tioned that  precise  sum  to  the  plaiutiff ;  and  that  Tabram,  at  the 
same  time,  put  his  hand  in  his  pocket  for  the  purpose  of  taking 
out  the  said  money,  but  did  not  actually  produce  the  same :  where- 
upon the  plaintiff,  in  answer,  said,  "  I  can't  take  it  (meaning  the 
said  £1  125.  5cf.),  the  matter  is  now  in  the  hands  of  Mr.  Cooper;" 
who,  the  plaintiff  stated,  was  the  clerk  of  Mr.  Cannon,  his  at- 
torney. That  Tabram  promised  to  see  Cooper,  and  went  away  for 
that  purpose ;  but  having  met  and  conversed  with  another  person, 
he  forgot  to  do  so,  and  did  not  see  Cooper.  But  whether  or  not, 
upon  the  whole  matter  aforesaid,  by  the  jurors  aforesaid,  in  form 
aforesaid  found,  the  defendant  did  tender  and  offer  to 
[*  255]  pay  to  the  plaintiff  the  said  sum  of  *  £1  125.  5d.,  parcel, 
&c.,  in  manner  and  form  as  the  defendant  had  above  in 
his  plea  alleged,  the  jurors  were  altogether  ignorant,  and  therefore 
prayed  the  advice  of  the  Court 

The  Court  below  gave  judgment  for  the  defendant. 

Stephen,  Serjt,  for  the  plaintiff.  The  finding  of  the  jury  does 
not  support  the  plea  of  tender ;  and  the  judgment  below  must  be 
reversed.  The  money  should  have  been  actually  produced,  or  it 
should  have  been  found  that  the  plaintiff  dispensed  with  its  actual 
production  ;  and,  in  that  case,  such  dispensation  should  have  been 
specially  pleaded.  Dickinson  v.  Shee,  4  Esp.  68,  is  in  point 
There,  to  prove  the  tender,  the  defendant  gave  in  evidence,  that  he 
and  a  friend  had  gone  to  the  chambers  of  the  attorney  for  the 
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plaintiff,  and  said,  that  he  was  come  to  settle  with  him  the  account 
of  the  plaintiff:  that  he  produced  a  paper  containing  a  statement 
of  the  account,  in  which  he  made  the  balance  £5  5s.,  which  he 
said  he  was  ready  to  pay ;  but  he  produced  no  money  or  notes. 
The  plaintiff's  attorney  said  he  could  not  take  that  sum,  as  his 
clients  demand  was  above  £8.  And  Lord  Kenyon  said,  "That 
when  there  was  a  dispute  as  to  the  amount  of  the  demand,  the 
plaintiff,  by  objecting  to  the  quantum,  might  dispense  with  the 
tender  of  the  actual,  or  of  any  specific  sum :  there  should,  however, 
be  an  offer  to  pay  by  producing  the  money,  unless  the  plaintiff  dis- 
pensed with  the  tender  expressly,  by  saying  that  the  defendant 
need  not  produce  the  money,  as  he  would  not  accept  it;  for, 
though  the  plaintiff  might  refuse  the  money  at  first,  if  he  saw  it 
produced,  he  might  be  induced  to  accept  of  it"  To  the  same 
effect  are  Leatherdale  v.  Sweepstone,  3  Carr.  &  P.  342 ;  Thomas  v. 
JEvans,  10  East,  101 ;  10  R.  R  229 ;  Firth  v.  Purvis,  5  T.  R 
432  ;  2  R  R  637  ;  Suckling  v.  *  Coney,  Noy,  74.  and  Com.  [*  256] 
Dig.  Pleader,  2  W.  28.  In  Douglas  v.  Patrick,  3  T.  R. 
683 ;  1  R  R  793 ;  p.  589,  ante,  the  defendant  pleaded,  and  estab- 
lished, that  he  was  discharged  by  one  of  the  plaintiffs  from  mak- 
ing the  tender.  In  Read  v.  Goldring,  2  M.  &  S.  86 ;  14  R  R  594, 
the  defendant's  agent  pulled  out  his  pocket-book,  but  the  plain- 
tiff refused  to  adjourn  to  a  neighbouring  house  to  receive  the 
money.  In  Kraus  v.  Arnold,  7  Moore,  59,  there  was  nothing  that 
approached  a  legal  tender. 

Butt,  control,.  The  facts  found  by  the  jury  establish  a  dispen- 
sation of  the  production  of  the  money.  The  rigour  of  the  old  cases 
has  led  to  great  injustice,  and  is  relaxed  by  later  decisions.  In 
Read  v.  Goldring,  the  plaintiffs  refusal  to  adjourn  when  the  agent 
pulled  out  his  pocket-book,  was  held  to  constitute  a  dispensation 
of  the  actual  exhibition  of  the  money,  and  to  make  the  tender 
sufficient.  That  case  is  not,  in  substance,  distinguishable  from  the 
present.  Proof  of  tender  of  £20  95.  6d.  has  been  held  to  support  a 
plea  of  tender  of  £20 ;  Dean  v.  James,  4  B.  &  Adol.  546 ;  and  in 
Polglass  V.  Oliver,  2  Cr.  &  Jer.  17,  Bayley,  B.,  said,  "  The  party 
to  whom  a  tender  is  made  may  make  good  what  would  otherwise 
be  insufiBcient,  by  relying  on  a  different  objection.  If  he  claim  a 
larger  amount,  and  give  that  as  a  reason  for  not  accepting  the 
money,  he  cannot  afterwards  object  that  the  money  was  not  pro- 
duced. Lockyer  v.  Jones,  Peake,  N.  P.  239  n. ;  3  R  R.  682  n. 
VOL.  VI.  —  38 
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There  is  reason  and  good  faith  in  this  decision ;  for  if  you  ob- 
jected expressly  on  the  ground  of  the  quality  of  the  tender,  it 
would  have  given  the  party  an  opportunity  of  getting  other 
money,  and  making  a  good  and  valid  tender." 

TiNDAL,  C.  J.  The  ground  on  which  I  put  my  judg- 
[*  257]  ment  is  very  short.  All  the  cases  agree  that,  in  •  order 
to  constitute  a  sufficient  tender,  there  must  be  an  actual 
production  of  the  money,  or  a  dispensation  of  such  production. 
Here,  there  was  no  actual  production.  Was  there  any  actual  or 
implied  dispensation  ?  Upon  that  point  the  jury  are  silent ;  and 
the  case  is  before  us  on  the  finding  of  the  jury  only.  Now,  the 
jury,  if  they  were  satisfied  that  there  had  been  impliedly  a  dis- 
pensation, might  have  found  generally  for  the  defendant ;  for, 
according  to  Comyn's  Digest,  s.  8,  "  The  jury  may  find  a  general 
verdict  for  the  plaintiff,  where  the  special  matter  found  would  be 
against  him :  as,  in  trover,  on  proof  of  a  demand  and  refusal,  they 
may  find  for  the  plaintiff;  but  if  it  be  found  specially,  it  will  be 
adjudged  no  conversion :  vide  Action  upon  the  Case  upon  Trover, 
(E)-.  On  proof  of  a  voluntary  feoflFment  to  a  son,  the  jury  may 
find  it  fraudulent  as  to  creditors,  &c. ;  but  if  it  be  found  specially, 
it  will  not  be  judged  so."  But,  here,  they  have  stated  the  special 
matter  without  finding  any  actual  or  implied  dispensation.  The 
judgment  of  the  Court  below,  therefore,  must  be  reversed. 

Gaselee,  J.  I  am  of  the  same  opinion.  The  jury,  upon  these 
facts,  might  have  found  for  the  defendant  on  the  ground  of  a 
dispensation,  as  in  trover  they  may  find  a  conversion  from  the 
circumstances  of  demand  and  refusal ;  and  had  they  found  a  dis- 
pensation, the  Court  would  not  have  interfered.  But  no  such  fact 
being  found,  and  no  money  having  been  produced,  the  judgment 
must  be  reversed. 

Vaughan,  J.     I  regret  that  I  feel  myself  bound  to  come  to  the 

same  conclusion.     The  cases  cited  for  the  plaintiff  were  nearly  all 

considered  in  Lochyer  v.  Jones;  and  it  was  said  by  Mansfield, 

C.  J.,  in  a  later  case,  that  great  importance  was  attached 

[♦  258]   to  the  production  of  *  the  money,  as  the  sight  of  it  might 

tempt  the  creditor  to  yield. 

BosANQUET,  J.  I  agree  with  the  rest  of  the  Court,  on  the 
ground  that  this  objection  arises  on  the  finding  in  the  special  ver- 
dict, although  I  am  not  prepared  to  say  the  circumstances  might 
not  have  warranted  the  jury  in  finding  for  the  defendant. 

JudgmeTit  reversed. 
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ENGLISH  NOTEa 

Legal  tender  is  a  shilling  in  bronze ;  forty  shillings  in  silver;  gold,  and 
Bank  of  England  notes,  to  any  amount.  Country  notes  are  good  tender 
if  their  quality  be  not  objected  to.  Polglass  v.  Oliver  (1831),  2  Cr. 
&  Jer.  17  (cited  in  the  principal  case  of  Finch  y.  Brook), 

Tender  must  be  unconditional.  Whether  demand  for  a  receipt  is 
conditional,  see  Cole  r.  Blake  (1793),  1  Peake,  N.  P.  238;  3  B.  R 
681;  Richardson  v.  Jackson  (1841),  8  M.  &  W.  298;  Hastings  v. 
Thorley  (1838),  8  Car.  &  P.  573. 

Tender  may  be  of  a  larger  sum,  but  must  not  be  accompanied  with  a 
demand  for  change.  Betterhee  v.  Davis  (1811),  3  Camp.  70;  13  R.  R. 
755. 

A  full  collection  of  the  cases  relating  to  tender  will  be  found  in 
Benjamin  on  Sales,  4th  ed^  pp.  716-732.  It  may  be  observed  that  a 
question  of  tender  has  not  often  recently  come  before  the  Courts;  and 
perhi^s  the  reason  is  that  the  question  must  resolve  itself  into  a  ques- 
tion of  costs,  which  are  now  in  the  discretion  of  the  Court. 

AMERICAN  NOTES. 

The  principles  of  tender  accepted  in  this  country  substantially  correspond 
with  those  in  England.  The  tender  must  be  in  gold  or  silver  coin,  or  United 
States  treasury  notes ;  at  least  the  amount  of  the  debt ;  actually  produced ; 
unconditional ;  kept  good ;  pleaded  and  paid  into  Court.  Lawson  on  Con- 
tracts, §  417 ;  Browne  on  Sales,  171,  &c. 

1.  It  must  be  in  lawful  currency.  Knox  v.  Lee^  12  WaDace  (U.  S.  Supr.  Ct.), 
457.  A  certified  check  will  not  answer.  Barbour  v.  Hickeyy  2  App.  Cases,  Dis- 
trict Columbia,  207.  But  this  may  be  waived  by  absence  of  objections. 
Ward  V.  SmUh,  7  Wallace  (U.  S.  Supr.  Ct.),  447  ;  Warren  v.  Mains,  7  John- 
son (New  York),  476 ;  Snow  v.  Perry,  9  Pickering  (Mass.),  542.  Or  where 
the  objection  is  only  to  the  amount.  Ball  v.  Stanley,  5  Yerger  (Tennessee), 
599;  26  Am.  Dec.  263. 

2.  It  must  not  be  less  than  the  debt.  Wright  v.  Behrens,  39  New  Jersey 
Law,  413 ;  Nelson  v.  Robson,  17  Minnesota,  284.  But  insufficiency  is  waived 
by  non-objection.     Oakland  Bank  v.  Applegarlh,  67  California,  86. 

3.  The  money  must  be  present,  ready,  produced,  in  sight  and  offered,  unless 
production  is  waived.  Mere  words  or  offers  alone,  or  statements  as  to  willing- 
ness or  ability  to  pay,  are  not  sufficient,  although  indicative  of  present  posses- 
sion of  the  money  and  intention  to  proffer  it.  'Breed  v.  Hurd,  6  Pickering 
(Mass.),  356;  Fuller  v.  Little,  7  New  Hampshire,  735;  Potts  v.  Plaisted,  30 
Michigan,  139 ;  Harmon  v.  Magee,  57  Mississippi,  710;  Bakeman  v.  Pooler,  15 
Wendell  (New  York),  637.  ITie  amount  must  be  stated,  in  addition  to  the  pro- 
duction in  sight  and  the  offer.  Knight  v.  A  bbott,  30  Vermont,  577 ;  Mathewson  v. 
Kelly,  24  U.  Can.  C.  P.  598.  But  it  need  not  be  counted.  Behaly  v.  Hatch, 
Walker  (Mississippi),  369 ;  12  Am.  Dec.  570.     The  creditor  may  waive  pro- 
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duction  by  explicit  words  to  that  effect,  or  by  an  unqualified  declaration  that 
he  will  not  accept  if  produced.  Sellick  v.  Tollman^  87  New  York,  106 ;  Hazard 
V.  Loring^  10  Gushing  (Mass.),  267 ;  Sands  v.  Lyon^  18  Connecticut,  18;  Berry 
V.  Nail,  54  Alabama,  451 ;  Wheeler  v.  Knaggn,  8  Ohio,  172 ;  Berthold  v.  Rey- 
uoldSj  37  Missouri,  595 ;  Guthman  v.  Keane,  8  Nebraska,  507.  Or  by  objection 
on  some  other  ground  alone.  Thome  v.  Mosher,  20  New  Jersey  Equity,  257. 
But  waiver  is  not  operative  unless  the  other  party  had  the  ability  to  produce 
the  money  presently,  Eddy  v.  Davis,  116  New  York,  247 ;  unless  there  is  an 
explicit  waiver  of  the  necessity  of  present  possession.  Hall  v.  NorwaUc  F.  Ins. 
Co,,  57  Connecticut,  105.  In  case  of  a  tender  of  goods  time  and  opportunity 
must  be  given  to  examine  them.  Wyman  v.  Winslow,  11  Maine,  398 ;  26  Am. 
Dec.  542 ;  Hawley  v.  Mason,  9  Dana  (Kentucky),  32 ;  33  Am.  Dec.  522. 

4.  It  may  not  be  conditioned  on  the  giving  of  a  receipt  in  full,  or  discharge, 
or  the  surrender  of  anything.  Brooklyn  Bank  v.  DeOrauw,  23  Wendell  (New 
York),  342 ;  35  Am.  Dec.  569 ;  Wood  v.  Hitchcock,  20  Wendell  (New  York),  47 ; 
Hepburn  v.  Auld,  1  Cranch  (U.  S.  Supr.  Ct.),  321 ;  Forest  OU  Co.'s  Appeal,  118 
Pennsylvania  State,  138 ;  4  Am.  St.  Rep.  584 ;  Richardson  v.  Boston  C  Labora- 
tory, 9  Metcalf  (Mass.),  43 ;  Storey  v.  Kretcson,  55  Indiana,  397 ;  23  Am.  Rep. 
668 ;  Thompson  v.  Baiie,  11  Nebraska,  147 ;  38  Am.  Rep.  361 ;  Draper  v.  HUi, 
43  Vermont,  439 ;  5  Am.  Rep.  292 ;  Moore  v.  Norman,  52  Minnesota,  83 ;  38 
Am.  St.  Rep.  526. 

5.  It  must  be  kept  good  and  ready  for  payment  on  demand.  Town  v.  Trow, 
24  Pickering  (Mass.),  138 ;  Grain  v.  McGoon,  86  Illinois,  431 ;  29  Am.  Rep.  37. 
But  it  is  not  necessary  to  keep  on  hand  the  identical  money.  McGalley  v. 
Otey,  90  Alabama,  302;  Sanders  v.  Bryer,  152  Massachusetts,  141 ;  9  Lawyers' 
Rep.  Annotated,  255;  Aulgerv.  Glay,  109  Illinois,  493;  Shields  y,  Lozear,  22 
New  Jersey  Equity,  447.     See  note  53,  Browne  on  Sales,  p.  173. 

6.  It  must  be  pleaded  and  paid  into  Court.  Sidenberg  v.  Ely,  90  New 
York,  257;  43  Am.  Rep.  163;  Wheeler  v.  Woodward,  63  Pennsylvania  State, 
158;  Allen  v.  Gheever,  61  New  Hampshire,  62;  GUpatrick  v.  Ricker,  82  Maine, 
185.  It  then  belongs  to  the  plaintiff.  Taylor  v.  Brooklyn  El.  R,  Co.,  119 
New  York,  561.  This  pleading  and  payment  into  court  may  constitute  the 
first  tender.     Weaver  v.  Nugent,  72  Texas,  272 ;  13  Am.  St  Rep.  792. 

Tender  is  not  necessary  when  the  creditor  absents  himself  or  avoids  the 
debtor,  in  order  to  defeat  it.  Gilmore  v.  Holt,  4  Pickering  (Mass.),  257 ;  Noyes 
V.  Clark,  7  Paige  Ch.  (New  York),  179;  32  Am.  Dec.  620;  Hally.  Whittier, 
10  Rhode  Island,  530.  Or  refuses  to  perform  on  his  part.  Newcomb  v.  Brackett, 
16  Massachusetts,  161.  Or  says  nothing  is  due  and  that  he  will  take  nothing. 
Sharp  V.  Todd,  38  New  Jersey  Equity,  324. 
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(1859.) 

No.  56.  — TAYLOE  v.  CALDWELL 
(1863.) 

RULE. 

Impossibility  arising  subsequently  to  the  contract  does 
not  excuse  performance,  unless  created  by  law  ;  or  unless 
continued  possibility  of  performance  is  an  implied  term  of 
the  contract. 

Brown  and  others  v.  Boyal  Insnranoe  Company. 

28  L.  J.  Q.  B.  275-278  (8.  c.  1  £L  &  £L  853  ;  5  Jar.  N.  S.  1255). 

Contract.  —  Impossibility  supervening,  —  No  Excuse, 

If  one  of  the  parties  to  a  contract  stipulates  for  the  option  of  perform-   [275] 
ing  his  part  in  one  of  two  lawful  ways,  he  is,  after  having  once  made  his 
election,  bound  by  such  election  ;  and  if  the  performance  be  impossible,  and  not 
illegal,  he  is  liable  to  damages  for  not  being  able  to  perform  it. 

In  an  action  on  a  policy  of  insurance  against  fire,  which  contained  a  condition 
by  which  the  society  reserved  to  itself  the  right  of  reinstatement  in  preference  to 
the  payment  of  claims,  the  defendants  pleaded  that,  having  elected  to  reinstate 
the  insured  premises,  they  were  proceeding  with  the  reinstatement  thereof  when, 
by  order  of  the  Commissioners  of  Sewers  lawfully  acting  in  that  behalf,  the 
premises  were  taken  down  as  being  in  a  dangerous  condition,  such  condition  not 
being  caused  by  the  fire ;  and  that  if  the  said  premises  had  not  been  so  taken 
down,  they  would  have  proceeded  with  the  reinstatement,  and  would  have  re- 
stored them  to  the  condition  they  were  in  before  the  fire,  —  Held^  on  demurrer, 
per  Lord  Campbell,  C.  J.,  Crompton,  J.,  and  Hill,  J.,  that  such  plea  was 
bad;  Erle,  J.,  dissentiente. 

The  declaration  was  on  a  policy  of  insurance,  by  which  the  de- 
fendants insured  from  loss  or  damage  by  fire,  a  house,  No.  27 
Aldgate  Street,  in  the  city  of  London,  then  in  the  occupation  of  the 
plaintiff  Brown,  from  the  24th  of  June,  1853,  to  the  24th  of  June, 
1854,  subject  to  certain  conditions  which  were  set  out  in  the  decla- 
ration, the  material  condition  being  the  twelfth,  which  was  in  these 
words :  "  Persons  insured  by  this  company,  and  who  may  suffer 
loss,  will  receive  their  indemnity  without  deduction  or  discount ; 
but  in  every  case  of  loss  the  company  will  reserve  to  itself  the  right 
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of  reinstatement  in  preference  to  the  payment  of  claims,  if  it 
shall  judge  the  former  course  to  be  most  expedient."  It  was  then 
averred  that  after  the  making  of  the  policy  the  said  insured  prem- 
ises were  partly  burnt  down  and  consumed  and  destroyed  by  fire, 
and  the  residue  of  the  said  insured  premises  was  damaged  by  fire 
and  rendered  unsafe  and  dangerous,  and  by  reason  thereof  the  same 
were  obliged  to  be  and  were  pulled  down.  Breach  by  the  defend- 
ants, in  not  having  paid  the  amount  of  the  damage  and  loss,  nor 
reinstated  the  said  premises.  The  second  count  was  on  the  same 
policy,  and  alleged  that,  after  the  plaintiffs  had  become  entitled  to 
be  paid  by  the  defendants  the  amount  of  the  said  loss  and  damage, 
or  to  have  the  said  premises  reinstated  by  the  said  defendants, 
the  defendant,s,  having  notice  of  the  premises,  elected  to  reinstate 
the  said  insured  premises  under  the  said  policy,  in  preference  to  the 
payment  of  the  plaintiffs'  claim  for  the  loss  and  damage  aforesaid, 
and  gave  notice  of  such  election  to  the  plaintiffs ;  and  the  said  de- 
fendants thereupon  began  and  proceeded  to  reinstate  and  restore 
the  said  insured  premises ;  yet  the  said  defendants  did  not  complete 
or  finish  the  reinstatement  of  the  said  premises,  or  proceed  with 
due  care,  skill,  despatch,  or  diligence  in  such  reinstatement,  although 
a  reasonable  time  for  such  purposes  had  long  since  elapsed,  but 
therein  failed  and  made  default,  and  by  reason  thereof  the  remains 
of  the  said  premises  not  so  destroyed  by  fire  as  aforesaid  afterwards 
settled,  sank,  cracked,  and  gave  way,  and  became  dangerous  and 
ruinous,  and  were  thereby  afterwards  obliged  to  be,  and  were  taken 
and  pulled  down,  and  have  never  been  reinstated  by  the  defendants. 
The  count  then  went  on  to  allege  special  damage  incurred  by  the 

plaintiff  Brown,  in  and  about  certain  proceedings  taken 
[*276]  ♦by   the   Commissioners   of   Sewers   of  London  for   the 

pulling  down  the  said  premises,  whereby  the  said  plaintiff 
was  deprived  of  the  use  and  occupation  of  the  said  premises, 
and  hindered  from  carrying  on  his  business,  &c. 

Fleas :  Secondly,  as  to  so  much  of  the  first  count  as  alleges  that 
the  said  insured  premises  were  partly  burnt  down  and  consumed 
and  destroyed  by  fire,  and  the  residue  of  the  said  premises  was  dam- 
aged by  fire,  whereby  the  plaintiffs  sustained  loss  and  damage,  the 
defendants  say  that  within  a  reasonable  time  after  the  happening  of 
the  loss  and  damage  in  the  introductory  part  of  this  plea  mentioned, 
the  defendants,  in  pursuance  of  the  said  condition  on  the  said  policy 
indorsed,  judged  it  expedient,  and  elected  to  reinstate  the  said  in- 


B.  C.  VOL.  VI.]      SECT.  VIII.  —  TERMINATION   OF  LIABILITY.  599 

Vo.  06.  —  Brown  and  othan  v.  B«yal  Ins.  Co.,  28  L.  J.  Q.  B.  878. 

fiored  premises,  in  preference  to  the  payment  of  the  plaintiffs'  claim 
for  the  said  loss  and  damage,  of  which  the  plaintiffs  then  had 
notioe.  And  the  defendants  further  say  that  within  a  reasonable 
time  after  the  happening  of  the  said  loss  and  damage,  they  pro- 
ceeded to  reinstate  the  said  insured  premises  as  aforesaid,  and  did 
proceed,  and  were  proceeding,  with  all  reasonable  despatch,  in  the 
reinstating  of  the  same  as  aforesaid,  until  the  Commissioners  of 
Sewers  of  the  City  of  London,  duly  acting  under  the  authority  and 
in  pursuance  of  the  provisions  of  the  Metropolitan  Building  Act, 
1855,  and  having  jurisdiction  in  that  behalf,  caused  the  said 
insured  premises  to  be  taken  down,  as  a  stnicture  in  a  dan- 
gerous condition,  whereby  the  defendants  were  prevented  from 
further  proceeding  with  or  completing  the  reinstatement  of  the 
said  insured  premises  as  aforesaid.  And  the  defendants  further 
say  that  the  dangerous  condition  of  the  said  insured  prem- 
ises, at  the  same  time  of  their  being  so  caused  to  be  taken 
down,  and  for  which  they  were  so  caused  to  be  taken  down 
as  aforesaid,  was  not  caused  by  the  burning  down,  consuming,  de- 
struction, or  damaging  by  fire  of  the  said  insured  premises  in  the 
said  first  count  mentioned  respectively  ;  and  that  if  the  said  Com- 
missioners had  not  caused  the  said  premises  to  be  taken  down  as 
aforesaid,  the  defendants  might,  and  could  and  would  have  rein- 
stated the  said  premises  in  and  restored  them  to  the  same  state 
and  condition  as  they  were  in  before  and  at  the  time  of  the  hap- 
pening of  the  said  loss  and  damage  by  fire.  And  for  a  third  plea, 
as  to  the  second  count  of  the  declaration,  the  defendants  say  that 
after  the  happening  of  the  loss  and  damage  by  fire  in  that  count 
mentioned,  they  did  proceed  and  were  proceeding  with  due  care, 
skill,  despatch,  and  diligence  in  the  said  reinstatement  of  the  said 
insured  premises,  until  the  Commissioners  of  Sewers  of  the  City  of 
London,  duly  acting  under  the  authority  and  in  pursuance  of  the 
provisions  of  the  Metropolitan  Building  Act,  1855,  and  having 
jurisdiction  in  that  behalf,  caused  the  said  insured  premises  to  be 
taken  down,  as  a  structure  in  a  dangerous  condition,  and  wliich  is 
the  taking  and  pulling  down  in  the  said  second  count  mentioned, 
whereby  the  defendants  were  prevented  from  further  proceeding 
with,  or  completing,  or  finishing  the  reinstatement  of  the  said 
insured  premises.  And  the  defendants  further  say  that  the  dan- 
gerous condition  of  the  said  insured  premises  at  the  time  of  their 
being  so  caused  to  be  taken  down,  and  for  which  they  were  so 
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caused  to  be  taken  down  as  aforesaid,  was  not  caused  by  the  burn- 
ing, consuming,  destruction,  or  damaging  by  fire  of  the  said  insured 
premises,  in  the  said  second  count  mentioned  respectively,  or  by 
any  want  of  due  care,  skill,  despatch,  or  diligence  of  the  defendants 
in  proceeding  in,  or  the  reinstatement  of,  the  said  insured  premises 
as  aforesaid  ;  and  that  if  the  said  Commissioners  had  not  caused  the 
said  premises  to  be  taken  down  as  aforesaid,  the  defendants  might, 
could,  and  would  have  reinstated  the  said  premises  in,  and  restored 
them  to,  the  same  state  and  condition  as  they  were  in  before  and 
at  the  time  of  the  happening  of  the  said  loss  and  damage  by  fire. 

To  these  pleas  the  plaintiffs  demurred.     Joinder  therein. 

Joseph  Brown,  in  support  of  the  demurrers :  The  question  turns 
on  the  twelfth  condition  of  the  policy,  which  is  set  out  in  the  first 
count  of  the  declaration.  Here  the  defendants  have  made  their 
election  to  reinstate,  and  they  now  say  they  are  excused  from  so 
doing  because  the  Commissioners  of  Sewers  have  pulled 
[*  277]  down  the  premises.  Lawrence,  J.,  in  giving  *  judgment  in 
Hadley  v.  Clarke,  8  T.  R  267 ;  4  R  R  649,  citing  Paradine 
V.  JanCj  Aleyn, 27,  states  the  laws  applicable  to  this  case :  "Where 
the  law  creates  a  duty  or  charge,  and  the  party  is  disabled  to  per- 
form it  without  any  default  in  him,  and  hath  no  remedy  over,  there 
the  law  will  excuse  him  ;  but  where  the  party  by  his  own  contract 
creates  a  duty  or  charge  upon  himself,  he  is  bound  to  make  it  good, 
if  he  may,  notwithstanding  any  accident  by  inevitable  necessity, 
because  he  might  have  provided  against  it  by  his  contract."  Bullock 
V.  Dommitt,  6  T.  R  650,  3  R  R  300 ;  and  The  Brecknock  Canal 
Navigation  Company  v.  PrUchard,  6  T.  R.  750,  3  R  R  335,  are  to 
the  like  effect.  It  is  impossible  to  distinguish  the  present  case  from 
a  simple  covenant  to  repair  demised  premises. 

[Lord  Campbell,  C.  J.,  referred  to  Wright  v.  HaU,  27  L  J.  Q.  R 
345.     Cromptox,  J.    Is  not  this  really  a  question  of  damages  ?] 

Lush  (Kingtlon  with  him),  in  support  of  the  pleas.  —  The  first 
thing  to  be  considered  is,  what  have  the  parties  contracted  to  do  ? 
The  defendants  have  contracted  to  indemnify  the  plaintiffs  against 
loss  by  fire,  reserving  to  themselves  the  option  of  the  mode  in  which 
they  will  do  so.  This  is  very  different  from  an  absolute  covenant 
to  repair.  They  are  not  in  the  position  of  lessees  who  have  cov- 
enanted to  keep  a  house  in  repair,  and  who  are  liable  under  all 
circumstances.  The  law  has  interposed  and  rendered  it  impossible 
for  them  to  reinstate  the  premises.    The  Commissioners  of  Sewers 
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interposed  while  the  defendants  were  going  on  with  the  reinstate- 
ment, and  in  consequence  of  the  decrepit  state  of  the  premises 
ordered  them  to  be  pulled  down.  The  defendants  are  willing  to 
perform  their  contract  as  soon  as  the  premises  are  in  a  condition 
for  them  to  do  so. 

[Lord  Campbell,  C  J.  As  soon  as  they  had  elected  to  reinstate, 
were  they  not  bound  to  perform  their  undertaking  ?] 

No ;  they  have  a  right  to  waive  their  election  now  that  it  has 
become  impossible  to  perform  it 

[Erle,  J.  If  our  judgment  is  against  the  defendants,  its  efifect 
will  be  to  render  them  liable  to  rebuild  the  premises.  Lord 
Campbell,  C.  J.  I  doubt  that.  I  think  the  damages  may  be 
assessed.] 

If  that  be  so,  and  the  defendants  are  only  liable  to  such  damages 
as  would  reinstate  the  premises  in  the  condition  they  were  in  be- 
fore the  fire,  they  are  willing  to  agree  to  that  But  supposing  the 
election  cannot  be  waived,  the  contract  is  to  reinstate  the  premises, 
—  that  is,  to  place  them  in  the  condition  they  were  in  before  the 
fire,  and  if  that  has  become  impossible  by  the  act  of  the  law,  then 
they  come  within  the  well-established  law  laid  down  in  Co.  Lit.  206. 

Joseph  Brown,  in  reply.  —  Com.  Dig.  tit.  Condition  (D,  2),  shows 
the  distinction  between  impossible  and  improbable  conditions. 
Here  the  defendants  contend  that,  if  we  should  never  be  able  to 
rebuild,  they  should  never  be  called  upon  to  reinstate.  They  had 
an  alternative  by  which  they  might  have  performed  their  contract, 
but  they  elect  the  other  in  the  face  of  the  possibility  of  its  becom- 
ing impossible  according  to  their  argument,  and  so  seek  to  get  rid 
of  their  liability  altogether. 

Lord  Campbell,  C.  J.  I  am  of  opinion  that  our  judgment  ought 
to  be  for  the  plaintiffs.  I  think  we  are  in  the  same  situation  as  if 
the  policy  had  been  absolutely  to  reinstate  the  insured  premises  in 
case  of  fire.  Where  there  is  an  election  given  by  a  contract,  and 
the  election  is  made,  it  is  the  same  as  if  there  had  been  no  election  ; 
and  the  party  making  the  election  is  absolutely  bound  to  do  that 
which  he  has  elected  to  do.  If  this  policy  had  been  to  reinstate 
the  premises  without  any  alternative  as  to  making  pecuniary  com- 
pensation in  case  of  loss,  the  society  would  have  been  bound  to 
reinstate.  The  question  here  is,  the  premises  having  suffered  dam- 
age by  fire,  and  the  society  not  having  made  any  compensation, 
whether  it  is  a  defence  to  this  action  to  plead  these  pleas.     I  think 
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it  is  not  The  society  undertook  to  do  what  is  lawful,  and  what 
continued  to  be  lawful,  and  whether  they  can  or  cannot  do  what 
they  undertook  to  do  is  quite  immaterial ;  they  must  either  do  it 
or  pay  damages  for  not  doing  it.  That  was  the  doctrine  laid 
down  in  Paradine  v.  Jane,  and  adopted  by  me  in  Hall  v. 
[*  278]  *  Wright,  which  case  is  now  before  the  Exchequer  Cham- 
ber, and  to  which  doctrine  I  still  adhere.  If  a  party  under- 
take to  do  what  is  lawful,  and  does  not  do  it,  it  is  no  defence  for 
him  to  say  that  he  cannot  do  it,  if  the  law  has  not  rendered  it  un- 
lawful for  him  to  do  it.  Now,  in  this  case  there  is  nothing  unlaw- 
ful ;  if  it  has  become  impossible,  damages  must  be  paid.  It  was  a 
lawful  contract  when  entered  into,  and  the  defendants  are  liable  in 
damages  for  a  breach  of  their  contract.  As  to  the  principle  on 
which  the  damages  are  to  be  assessed,  I  give  no  opinion. 

EiiLE,  J.  I  cannot  concur  in  the  judgment  which  has  just  been 
given,  because  it  appears  to  me  to  follow  as  a  consequence  that  the 
plaintiffs  would  be  entitled  to  damages  unless  the  defendants  build 
an  entirely  new  house.  I  take  the  facts  disclosed  in  this  case  to 
be  that  the  premises  were  old,  that  the  interior  was  destroyed  by 
fire,  and  that  the  defendants  were  willing  to  reinstate  them  in  the 
state  they  were  in  before  the  fire ;  but  that  before  they  could  do  so 
the  outer  walls  were  removed  by  order  of  the  Commissioners  of 
Sewers,  and  that  it  became  impossible  for  the  defendants  to  perform 
their  contract  It  is  said  that  a  contract  to  reinstate  premises  is 
the  same  as  a  covenant  by  a  tenant  to  repair  demised  premises.  I 
think  not  It  seems  to  me  that  the  excuse  put  by  the  pleas  is, 
either  that  the  law  rendered  the  performance  of  the  contract  by  the 
defendants  unlawful,  or  that  it  was  the  fault  of  the  plaintiffs  them- 
selves that  the  contract  was  not  performed,  inasmuch  as  they 
allowed  their  premises  to  get  into  a  dangerous  condition.  It  was 
the  duty  of  the  plaintiffs  not  to  have  allowed  their  walls  to  get 
into  so  dangerous  a  condition.  Both  parties  profess,  one  to  be  will- 
ing to  pay  and  the  other  to  receive  a  fair  amount  of  damages.  Our 
judgment  for  the  plaintiffs  would,  in  my  opinion,  give  them  the 
right  to  a  new  house. 

Cromi^on,  J.  We  have  nothing  now  to  do  with  the  question  of 
damages.  I  thiuk  these  pleas  are  no  bar  to  the  action.  According 
to  the  doctrine  in  Co.  Lit  146, "  Quod  semel  placuit  in  electionibus, 
am]iliu3  displicere  non  potest"  The  defendants  are  bound  by  their 
election.    There  is  nothing  illegal  disclosed  by  the  plea.     The  de- 
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fendants  had  their  choice,  they  made  it,  and  it  turned  out  more 
expensive  than  they  expected.  If  it  could  have  been  made  out 
illegal,  that  would  have  been  another  thing.  This  case  comes 
rather  under  the  class  of  cases  where  a  man  has  promised  to  do 
that  which  he  cannot  do ;  he  must  then  pay  damages  for  not  being 
able  to  do  it  What  the  amount  of  those  damages  may  be  is  another 
matter,  which  is  not  now  before  us. 

Hill,  J.  I  am  of  the  same  opinion.  The  pleas  are  no  answer  to 
the  action.  If  we  held  them  proved,  the  consequence  would  be 
that  the  society  would  not  be  liable  for  anything.  According  to 
the  doctrine  already  referred  to  in  Go.  Lit.,  an  election  once  made 
is  obligatory.  It  will  be  admitted  that  the  society  is  bound  to  do 
something,  but  the  plea  would  show  that  they  are  bound  to  do 
nothing.  There  is  nothing  shown  to  exonerate  the  society  from 
their  liability  to  reinstate,  and  if  they  cannot  reinstate,  they  must 
pay  damages.  Judgment  for  the  plaintiffs. 


Taylor  v.  Caldwell. 

32  L.  J.  Q.  B.  164-168  (s.  c.  3  B.  &  S.  826  ;  8  L.  T.  356 ;  11  W.  B.  726). 

Contract,  — Implied  Condition.  —  Performance  Impossible.  — Excuse. 

The  defendants  agreed  to  let  certain  gardens  and  musio-ball  to  the  [164] 
plaintiffs  on  four  specified  days  to  come,  for  the  purpose  of  giving  a  seiies 
of  concerts,  at  and  for  a  specified  rent  for  each  of  the  said  days.  The  defendants 
were  to  provide  a  band  of  music  and  certain  specified  entertainments,  and  to 
issue  advertisements  of  the  entertainments.  The  plaintiffs  were  to  pay  £100 
in  the  evening  of  each  of  the  said  days,  to  receive  and  take  all  the  money  paid 
by  persons  entering  the  gardens,  and  to  provide  the  necessary  artistes  for  the 
entertainments.  After  the  agreement  was  entered  into,  and  before  the  day 
arrived  for  the  first  concert,  the  music-hall  was  accidently  destroyed  by  fire :  — 

Held,  that  as  the  existence  of  the  hall  was  necessary  for  the  performance  of 
the  contract,  the  defendants  were  excused  from  liability  in  respect  of  its  non- 
performance, and  that  no  action  would  lie  against  them. 

The  declaration  was  upon  an  agreement,  bearing  date  the  27th 
of  May,  1861,  whereby  the  defendants  agreed  to  let  and  the  plain- 
tiffs agreed  to  take  the  Surrey  Gardens  and  Music-Hall  on  the 
following  days,  viz.,  the  17th  of  June,  the  15th  of  July,  the  5th  of 
August  and  the  19th  of  August,  for  the  purpose  of  giving  a  series 
of  four  grand  concerts  and  day  and  night  fetes  on  those  days 
respectively.     Breach  —  That  the  defendants  did  not  nor  would 
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allow  the  plaintiffs  to  have  the  use  of  the  said  music-hall  and 
gardens,  according  to  the  said  agreement,  whereby,  &c. 

Pleas — First,  that  the  defendants  did  not  agree  as  alleged ; 
[*165]  secondly,  that  they  did  *  allow  the  plaintiffs  to  have  the  use 
of  the  said  Surrey  Music-Hall  and  Gardens,  &c. ;  thirdly, 
that  the  plaintiffs  were  not  ready  to  take  the  said  music-hall  and 
gardens  as  alleged ;  fourthly,  that  after  the  making  of  the  said 
agreement  and  before  breach  the  plaintiffs  wholly  exonerated 
and  discharged  the  defendants  from  the  said  agreement  and  the 
performance  thereof;  fifthly,  that  at  the  time  of  the  said  agree- 
ment there  was  a  general  custom  of  the  trade  and  business  of  the 
plaintiffs  and  the  defendants,  with  respect  to  which  the  said  agree- 
ment was  made,  known  to  the  plaintiffs  and  the  defendants,  with 
reference  to  which  they  agreed  and  which  was  part  of  the  said 
agreement,  that  in  the  event  of  the  said  gardens  and  music-hall 
being  destroyed  or  so  damaged  by  accidental  fire  as  to  prevent  the 
said  entertainments  being  given  according  to  the  intent  of  the  said 
agreement,  between  the  time  of  making  the  said  agreement  and  the 
time  appointed  for  the  performance  of  the  same,  the  said  agreement 
should  be  rescinded  and  at  an  end ;  and  that  the  said  gardens  and 
music-hall  were  destroyed  and  so  far  damaged  by  accidental  fire  as 
to  prevent  the  said  entertainments  or  any  of  them  being  given 
according  to  the  tenor  of  the  said  agreement,  between  the  time  of 
making  the  said  agreement  and  the  first  of  the  times  appointed 
for  the  performance  o*  the  same,  and  continued  so  destroyed  and 
damaged  until  after  the  said  times  appointed  for  the  performance 
of  the  said  agreement  had  elapsed,  without  the  default  of  the 
defendants  or  either  of  them. 

Issues  joined  upon  these  pleas. 

At  the  trial,  which  took  place  before  Blackburn,  J.,  at  the  Sit- 
tings in  London,  after  Michaelmas  Term,  1861,  it  appeared  that 
the  plaintiffs  were  in  the  habit  of  getting  up  musical  enteitain- 
tnents,  and  that  the  defendants  were  the  lessees  of  the  Surrey 
Gardens  and  Music-Hall.  The  agreement  mentioned  in  the  decla- 
riitioa  was  entered  into,  and,  as  is  there  alleged,  the  hall  and  gar- 
dens were  to  be  let  for  the  days  mentioned  at  the  rent  or  sum  of 
£100  for  each  of  those  days.  The  defendants  were  to  provide  a 
band  of  music  and  different  kinds  of  specified  entertainments  at 
each  of  the  said  concerts,  and  to  advertise  the  performances  in 
their  usual  bills ;  the  plaintiffs  were  to  be  at  liberty  to  take  and 
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receive  the  money  paid  for  entrance  to  the  gardens,  &c. ;  and  they 
were  to  pay  the  £100  agreed  upon  in  the  evening  of  each  of  the 
days  mentioned,  and  to  provide  all  the  necessary  artists  for  the 
entertainments. 

On  the  11th  of  June  the  music-hall  was  destroyed  by  fire,  with- 
out, as  far  as  appeared,  either  party  being  in  fault,  and  it  became 
impossible  to  give  the  concerts. 

The  action  was  brought  to  recover  damages  for  the  injury  suflfered 
by  the  plaintiffs,  and  a  verdict  was  entered  for  them,  leave  being 
reserved  to  the  defendants  to  move  to  set  that  verdict  aside,  and 
enter  one  for  the  defendants  instead  thereof. 

A  rule  having  been  obtained  accordingly,  — 

Tindal  Atkinson  showed  cause  (Jan.  28).  He  referred  to  Para- 
dine  V.  Jane,  Aleyn,  27,  and  to  Christie  v.  Leids,  2  Brod.  &  Bing.  410. 

Pearce  supported  the  rule.  Cur,  adv.  vult. 

Blackburn,  J.,  now  delivered  the  judgment  of  the  Court.  —  In 
this  case  the  plaintiffs  and  the  defendants  had,  on  the  27th  of  May, 
1861,  entered  into  a  contract  by  which  the  defendants  agreed  to 
let  the  plaintiifs  have  the  use  of  the  Surrey  Gardens  and  Music- 
Hall  on  four  days  then  to  come,  viz.,  the  17th  of  June,  15th  of 
July,  5th  of  August  and  19th  of  August,  for  the  purpose  of  giving 
a  series  of  four  grand  concerts  and  day  and  night  fetes  at  the  gar- 
dens and  hall  on  those  days  respectively ;  and  the  plaintiff  agreed 
to  take  the  gardens  and  hall  on  those  days,  and  pay  £100  for  each 
day.  The  parties  inaccurately  call  this  a  "  letting,"  and  the  money 
to  be  paid  a  "rent*';  but  the  whole  agreement  is  such  as  to  show 
that  the  defendants  were  to  retain  possession  of  the  hall  and  gar- 
dens ;  so  that  there  was  to  be  no  demise  of  them,  and  that  the  con- 
tract was  merely  to  give  the  plaintiff  the  use  of  them  on  those  days. 
Nothing,  however,  in  our  opinion,  depends  on  this.  The  agreement 
then  proceeds  to  set  out  various  stipulations  between  the  parties  as 
to  what  each  was  to  supply  for  these  concerts  and  entertainments, 
and  as  to  the  manner  in  which  they  should  be  carried  on. 
The  effect  of  the  whole  is  to  show  *  that  the  existence  of  [*  166] 
the  music-hall  in  the  Surrey  Gardens  in  a  state  fit  for  a 
concert  was  essential  for  the  fulfilment  of  the  contract ;  such  enter- 
tainments as  the  parties  contemplated  in  their  agi*eement  could 
not  be  given  without  it  After  the  making  of  the  agreement,  and 
before  the  first  day  on  which  a  concert  was  to  be  given,  the  hall 
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was  destroyed  by  fire.  This  destruction,  we  must  take  it  on  the 
evidence,  was  without  the  fault  of  either  party,  and  was  so  com- 
plete that  in  consequence  the  concerts  could  'not  be  given  as 
intended ;  and  the  question  we  have  to  decide  is  whether,  under 
these  circumstances,  the  loss  which  the  plaintiffs  have  sustained 
is  to  fall  upon  the  defendants.  The  parties  when  framing  their 
agreement  evidently  had  not  present  to  their  minds  the  possibility 
of  such  a  disaster,  and  have  made  no  express  stipulation  with  refer- 
ence to  it,  so  that  the  answer  to  the  question  must  depend  upon 
the  general  rules  of  law  applicable  to  such  a  contract  There 
seems  no  doubt  that  where  there  is  a  positive  contract  to  do  a 
thing,  not  in  itself  unlawful,  the  contractor  must  perform  it  or  pay 
damages  for  not  doing  it,  although,  in  consequence  of  unforeseen 
accidents,  the  performance  of  his  contract  has  become  unexpect- 
edly burthensome  or  even  impossible.  The  law  is  so  laid  down  in 
1  Roll.  Abr.  tit.  Condition  (6.),  and  in  the  notes  to  Walton  v. 
Waterhouse,  2  Wms.  Saund.  420,  and  is  recognized  as  the  general 
rule  by  all  the  Judges  in  the  much-discussed  case  of  Sail  v. 
Wriffht,  1  EL  Bl.  &  EL  746 ;  27  L.  J.  Q.  B.  345.  But  this  rule  is 
only  applicable  when  the  contract  is  positive  and  absolute,  and 
not  subject  to  any  condition  either  express  or  implied ;  and  there 
are  authorities  which,  as  we  think,  establish  the  principle  that 
where,  from  the  nature  of  the  contract,  it  appears  that  the  parties 
must  from  the  beginning  have  known  that  it  could  not  be  fulfilled, 
unless  when  the  time  for  the  fulfilment  of  the  contract  arrived, 
some  particular  specified  thing  continued  to  exist,  so  that,  when 
entering  into  the  contract  they  must  have  contemplated  such  con- 
tinued existence  as  the  foundation  of  what  was  to  be  done ;  there, 
in  the  absence  of  any  express  or  implied  warranty  that  the  thing 
shall  exist,  the  contract  is  not  to  be  construed  as  a  positive  con- 
tract, but  as  subject  to  an  implied  condition  that  the  parties  shall 
be  excused  in  case,  before  breach,  performance  becomes  impossible 
from  the  perishing  of  the  thing,  without  default  of  the  contractor. 
There  seems  little  doubt  that  this  implication  tends  to  further  the 
great  object  of  making  the  legal  construction  such  as  to  fulfil  the 
intention  of  those  who  entered  into  the  contract.  For  in  the  course 
of  affairs  men,  in  making  such  contracts,  in  general  would,  if  it 
were  brought  to  their  minds,  say  that  there  should  be  such  a  con- 
dition. Accordingly,  in  the  civii  law  such  an  exception  is  implied 
in  every  obligation  of  the  class  which  they  call  ohUgatio  de  eerto 
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eorpore.  The  rule  is  laid  down  in  the  Digest,  lib.  xlv.  tit  1.  De 
VerboTum  Ohligationihus,  Article  33:  "Si  Stichns  certo  die  dari 
promissus,  ante  diem  nioriatur :  nou  tenetnr  pTomissor."  The  prin- 
ciple is  more  fully  developed  in  Article  23 :  "  Si  ex  legati  causa, 
aut  ex  stipulatu,  hominem  certum  mihi  debeas,  non  aliter  post 
mortem  ejus  tenearis  mihi,  quam  si  per  te  steterit,  quominus  vivo 
eo  eum  mihi  dares :  quod  ita  fit,  si  aut  interpellatus  non  dedisti, 
aut  occidisti  eum."  The  examples  are  of  contracts  respecting  a 
slave,  which  was  the  common  illustration  of  a  certain  subject  used 
by  the  Roman  lawyers,  just  as  we  are  apt  to  take  a  horse ;  and  no 
doubt  the  propriety,  one  might  also  say  necessity,  of  the  implied 
condition,  is  more  obvious  when  the  contract  relates  to  a  living 
animal,  whether  man  or  brute,  than  when  it  relates  to  some  inani- 
mate thing  (such  as,  in  the  present  case,  a  theatre),  the  existence 
of  which  is  not  so  obviously  precarious  as  that  of  the  live  animal ; 
but  the  principle  is  adopted  in  the  civil  law  as  applicable  to  every 
obligation  of  which  the  subject  is  a  certain  thing.  The  general 
subject  is  treated  of  by  Pothier,  who,  in  his  Traits  des  Obligations, 
partie  3,  chap.  6,  states  the  result  to  be,  that  the  debtor  corporis 
certi  is  freed  from  his  obligation  when  the  thing  has  perished, 
neither  by  his  act  nor  his  neglect,  and  before  he  is  in  default, 
unless  by  some  stipulation  he  has  taken  on  himself  the  risk  of 
the  particular  misfortune  which  has  occurred.  Though  the  civil 
law  is  not  of  itself  authority  in  an  English  Court,  it  affords 
great  assistance  in  investigating  *  the  principles  on  which  [*  167] 
the  law  is  grounded.  And  it  seems  to  us  that  the  common 
law  authorities  establish  that  in  such  a  contract  the  same  condition 
of  the  continued  existence  of  the  thing  is  implied  by  English  law. 
There  is  a  class  of  contracts  in  which  a  person  binds  himself  to  do 
something  which  requires  to  be  performed  by  him  in  person ;  and 
such  promises,  e.  g.,  promises  to  marry,  or  promises  to  serve  for  a 
certain  time,  are  never  in  practice  qualified  by  an  express  exception 
of  the  death  of  the  party  ;  and  therefore,  in  such  cases,  the  contract 
is  in  terms  broken  if  the  promisor  dies  before  fulfilment  Yet  it 
was  very  early  determined  that  if  the  performance  is  personal,  the 
executors  are  not  liable,  Hyde  v.  the  Dean  of  Windsor,  Cro.  Eliz. 
552 ;  see  2  Williams  on  Executors,  1560,  where  a  very  apt  illus- 
tration is  given,  "Thus,"  says  the  learned  author,  "if  an  author 
undertakes  to  compose  a  work,  and  dies  before  completing  it,  his 
executors  are  discharged  from  this  contract ;  for  the  undertaking 
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is  merely  personal  in  its  nature,  and,  by  the  intervention  of  the 
contractor's  death,  has  become  impossible  to  be  performed."  For 
this  he  cites  a  dictum  of  Lord  Lyndhukst  in  Marshall  v.  Broad- 
hurst,  1  Tyrw.  349,  and  a  case  mentioned  by  Patteson,  J.,  in 
Wentworth  v.  Cook,  10  Ad.  &  E.  45 ;  8  L.  J.  (N.  S.)  Q.  B.  230.  In 
Hall  V.  Wright,  Crompton,  J.,  in  his  judgment,  puts  another  case  : 
"Where  a  contract  depends  upon  personal  skill,  and  the  act  of 
God  renders  it  impossible,  as,  for  instance,  in  the  case  of  a  painter 
employed  to  paint  a  picture  who  is  struck  blind,  it  may  be  that 
the  performance  might  be  excused."  It  seems  that  in  those  cases 
the  only  ground  on  which  the  parties  or  their  executors  can  be 
excused  from  the  consequences  of  the  breach  of  the  contract,  is 
that  from  the  nature  of  the  contract,  there  is  an  implied  condition 
of  the  continued  existence  of  the  life  of  the  contractor,  and  perhaps 
in  the  case  of  the  painter  of  his  eyesight.  In  the  instance  just 
given,  the  person,  the  continued  existence  of  whose  life  is  neces- 
sary to  the  fulfilment  of  the  contract,  is  himself  the  contractor ; 
but  that  does  not  seem  in  itself  to  be  necessary  to  the  application 
of  the  principle,  as  is  illustrated  by  the  following  example :  In  the 
ordinary  form  of  an  apprentice  deed,  the  apprentice  binds  himself 
in  unqualified  terms  to  serve  until  the  full  end  and  term  of  seven 
years  to  be  fully  complete  and  ended,  during  which  term  it  is  cove- 
nanted that  the  apprentice  his  master  faithfully  shall  serve ;  and 
the  father  of  the  apprentice,  in  equally  unqualified  terms,  binds 
himself  for  the  performance  by  the  apprentice  of  all  and  every 
covenant  on  his  part  (see  the  form,  2  Chitty  on  Pleadings,  342). 
It  is  undeniable  that  if  the  apprentice  dies  within  the  seven  years* 
the  covenant  of  the  father  that  he  shall  perform  his  covenant  to 
serve  for  seven  years  is  not  fulfilled ;  yet,  surely  it  cannot  be  that 
an  action  would  lie  against  the  father.  Yet  the  only  reason  why 
it  would  not  is  that  he  is  excused  because  of  the  apprentice's  death. 
These  are  instances  where  the  implied  condition  is  of  the  life  of  a 
human  being ;  but  there  are  others  in  which  the  same  implication 
is  made  as  to  continued  existence  of  a  thing.  For  example,  where 
a  contract  of  sale  is  made,  amounting  to  a  bargain  and  sale,  trans- 
ferring presently  the  property  in  specific  chattels,  which  are  to  be 
delivered  by  the  vendor  at  a  future  day ;  there  if  the  chattels,  with- 
out the  fault  of  the  vendor,  perish  in  the  interval,  the  purchaser 
must  pay  the  price,  and  the  vendor  is  excused  from  performing  his 
contract  to  deliver,  which  has  thus  become  impossible.     That  this 
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is  the  rule  of  English  law  is  established  by  the  case  of  R%igg  v. 
Minett,  11  East,  210 ;  10  R  R  475,  where  the  article  that  peiished 
before  delivery  was  turpentine,  and  it  was  decided  that  the  vendor 
was  bound  to  refund  the  price  of  all  those  lots  in  which  the  prop- 
erty had  not  passed,  but  was  entitled  to  retain,  without  deduction, 
the  price  of  those  lots  in  which  the  property  had  passed,  though 
they  were  not  delivered,  and  though  in  the  conditions  of  sale,  which 
are  set  out  in  the  report,  there  was  no  express  qualification  of  the 
promise  to  deliver  on  payment.  It  seems  in  that  case  rather  to 
have  been  taken  for  granted  than  decided,  that  the  destruction  of 
the  thing  sold  before  delivery  excused  the  vendor  from 
fulfilling  his  contract  to  deliver  on  payment.  This  *  also  [*  168] 
is  the  rule  in  civil  law,  and  it  is  worth  noticing  that 
Pothier,  in  his  celebrated  Traits  du  Contrat  de  Vente,  treats  this 
as  merely  an  example  of  the  more  general  rule  that  every  obliga- 
tion de  certo  corpore  is  extinguished  when  the  thing  ceases  to  exist 
—  see  Blackburn  on  the  Contract  of  Sale,  137.  The  same  principle 
seems  to  be  involved  in  the  decision  of  Sparrow  v.  Sowgate,  W. 
Jones,  29,  where,  to  an  action  for  debt  on  an  obligation  by  bail, 
conditioned  for  the  payment  of  the  debt  or  the  render  of  the 
debtor,  it  was  held  a  good  plea  that  before  any  default  in  rendering 
him,  the  principal  debtor  died.  It  is  true  that  was  the  case  of  a 
bond  with  a  condition,  and  a  distinction  is  sometimes  made  in  this 
respect  between  a  condition  and  a  contract.  But  this  observation 
does  not  apply  to  Williams  v.  Lloyd j  W.  Jones,  179.  In  that  case 
the  count,  which  was  in  assumpsit,  alleged  that  the  plaintiff  had 
delivered  a  horse  to  the  defendant,  who  promised  to  re-deliver  him 
on  request  Breach,  that  though  requested  to  re-deliver  the  horse, 
he  refused.  Plea,  that  the  horse  was  sick  and  died,  and  the  plain- 
tiff made  the  request  after  its  death ;  and  on  demurrer  it  was  held 
a  good  plea,  as  the  bailee  was  discharged  from  his  promise  by  the 
death  of  the  horse  without  default  or  negligence  on  the  part  of  the 
defendant.  "  Let  it  be  admitted,"  says  Sir  William  Jones,  "  that 
he  promised  to  deliver  it  on  request,  if  the  horse  die  before,  that  is 
become  impossible  by  the  act  of  God ;  so  the  party  shall  be  dis- 
charged as  much  as  if  an  obligation  were  made  conditional  to 
deliver  a  horse  on  request,  and  he  died  before  it."  And  he  cited 
22  Assize,  41,  in  which  it  was  held  that  a  ferryman  who  had 
promised  to  carry  a  horse  safe  across  the  ferry,  was  held  charge- 
able for  the  drowning  of  the  animal,  only  because  he  had  over- 
voL.  VI.  —  39 
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loaded  the  boat,  and  it  was  agreed  that  notwithstanding  the 
promise,  no  action  would  have  lain  had  there  been  no  neglect 
or  default  on  his  part.  It  may,  I  think,  be  safely  asserted  to  be 
now  English  law  that  in  all  contracts  of  loans  of  chattels,  or  bail- 
ments, if  the  performance  of  the  promise  of  the  bonower  or  bailee 
to  return  the  thing  lent  or  bailed  becomes  impossible,  because  it 
has  perished,  this  impossibility,  if  not  arising  from  the  fault  of  the 
bailee,  or  from  some  risk  which  he  has  taken  upon  himself,  excuses 
the  borrower  or  bailee  from  the  performance  of  his  promise  to  re- 
deliver the  chattel.  The  great  case  of  Coggs  v.  Barnard,  1  Smith's 
Lead.  Cas.  81 ;  5  R  C.  247,  is  now  the  leading  case  on  tlie  law  of 
bailments,  and  Lord  Holt,  in  that  case,  referred  so  much  to  the 
civil  law,  that  it  might  perhaps  be  thought  that  this  principle  was 
there  derived  direct  from  the  Civilians,  and  was  not  generally 
applicable  in  English  law,  except  in  cases  of  bailment;  but  the 
case  of  Williams  v.  JAoyd,  above  cited,  shows  that  the  same  law 
had  been  already  adopted  by  the  English  law  as  early  as  the  Book 
of  Assizes.  The  principle  seems  to  us  to  be  that  in  contracts  in 
which  the  performance  depends  on  the  continued  existence  of  a 
given  person  or  thing,  a  condition  is  implied  that  the  impos.sibility 
arising  from  the  perishing  of  the  person  or  thing  shall  excuse  the 
performance.  In  none  of  the  cases  is  the  promise  in  words  other 
than  positive,  nor  is  there  any  express  stipulation  that  the  destruc- 
tion of  the  person  or  thing  shall  excuse  the  performance,  but  that 
excuse  is  by  law  implied,  because  from  the  nature  of  the  contract 
it  is  apparent  that  the  parties  contracted  on  the  basis  of  the  con- 
tinued existence  of  the  particular  person  or  chattel.  In  the  present 
case,  looking  at  the  whole  contract,  we  find  that  the  parties  con- 
tracted on  the  basis  of  the  continued  existence  of  the  music-hall 
at  the  time  when  the  concerts  were  to  be  given,  that  being  essen- 
tial to  their  performance.  We  think,  therefore,  that  the  music- 
hall  having  ceased  to  exist,  without  fault  of  either  party,  both 
parties  are  excused ;  the  plaintiffs  from  taking  the  gardens  and 
paying  the  money,  the  defendants  from  performing  their  promise 
to  give  the  use  of  the  hall  and  gardens  and  other  things.  Conse- 
quently, the  rule  must  be  absolute  to  enter  the  verdict  for  the 
defendants.  Rule  absolute. 
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Impossibility  of  performance,  e.  g.  by  reason  of  non-existence  of  the 
subject-matter  intended  to  be  dealt  with,  at  the  date  of  the  contract  pre- 
vents any  obligation  from  ever  arising.  See  Coutourier  v.  Hastie,  No. 
20,  p.  204,  ante  (and  notes  to  Nos.  19,  20,  and  21,  p.  223  et  seq,y  ante). 

Impossibility  of  performance  arising  after  the  contract  is  as  a  rule  no 
defence  to  an  action  for  damages.  A  contract  for  the  sale  of  an  annuity 
is  not  avoided  by  the  death  of  the  annuitant,  even  before  any  payment, 
Mortimer  v.  Capj)eT  (1782),  1  Bro.  C.  C.  156;  nor  is  a  contract  for  the 
sale  of  a  house  burnt  down  before  completion  of  the  purchase.  Paine 
V.  Melli^  (1801),  6  Ves.  349;  6  R.  R.  327.  So  where  A.  and  B.  each 
agreed  to  pay  a  sum  of  money  by  instalments  to  C.  as  consideration  for 
his  taking  them  into  partnership  for  eighteen  years,  and  C.  became 
bankrupt  before  the  lapse  of  that  time,  his  assignees  were  held  entitled 
to  the  remaining  instalments.  Akhurst  v.  Jackson  (1818),  1  Swanst. 
85.  So  a  contract  for  the  purchase  of  shares  remains  valid  in  spite  of  a 
winding-up  petition  before  the  day  of  settlement.  Chapman  v.  Sh(*p' 
herd  (1867),  L.  R.,  2  C.  P.  228,  36  L.  J.  C.  P.  113,  15  L.  T.  477,  15 
W.  R.  314;  Coles  v.  Bristow  (1868),  L.  R.,  6  Eq.  149.  (This  case 
was  reversed  on  a  different  ground.    L.  R.,  4  Ch.  3,  38  L.  J.  Ch.  81.) 

There  are  three  exceptions  to  the  above  rule,  viz. :  First,  where  a 
subsequent  impossibility  is  imposed  by  law;  secondly,  where  the  con- 
tinued existence  of  something  essential  to  the  performance  is  an  implied 
condition  of  the  contract,  — as  in  the  latter  of  the  principal  cases; 
thirdly,  in  contracts  for  personal  service,  in  which  there  is  generally 
the  implied  condition  that  the  person  who  is  to  render  the  service  is 
alive  and  not  incapacitated  by  illness. 

The  first  class  of  exceptions  is  illustrated  by  the  case  of  Esposito  v. 
Bowden  (1857),  7  El.  &  Bl.  763,  27  L.  J.  Q.  B.  17.  There  the  char- 
terer of  a  vessel,  a  British  subject,  engaged  to  proceed  to  Odessa  and  to 
load  a  cargo  there.  Declaration  of  war  between  England  and  Russia 
was  held  to  have  ended  the  contract.  In  Baily  v.  De  Crespir/n?/  (1869), 
L.  R.,  4  Q.  B.  180,  38  L.  J.  Q.  B.  98,  19  L.  T.  681,  17  W.  R.  494, 
the  lessor  for  himself  and  his  assigns  covenanted  with  the  lessee  not  to 
build  on  a  particular  piece  of  land  during  the  term.  A  railway  com- 
pany acquired  that  piece  of  land  under  their  statutory  powers  and  built 
a  station  there.  It  was  held  that  the  lessor  was  not  liable  for  breach  of 
the  covenant. 

An  impossibility  created  by  a  foreign  law,  such  as  an  embargo 
or  quarantine  regulations,  will  not  necessarily  discharge  a  contract. 
Atkinson  v.  Bitchie  (1809),  10  East,  530,  10  R.  R.  372;  Barker  v. 
Hodgson  (1814),  3  M.  &  S.  267,  15  R.  R.  485.     Nor  is  a  contractor 
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excused  where,  by  reason  of  the  disturbed  condition  of  the  country 
where  the  contract  is  to  be  performed,  he  is  in  fact  unable  to  perform 
it.     Jacob  V.  Cridli  Lijonnais,  No.  10  of  "Accident,"  1  R.  C.  338. 

The  second  exception  is  illustrated  by  the  principal  case  of  Taylor  t. 
CaldwelL  This  case  was  followed  in  Howell  v.  Coupland  (1876),  1  Q. 
B.  D.  258,  46  L.  J.  Q.  B.  147,  33  L.  T.  832,  24  W.  R.  470.  There  the 
defendant  in  March  agreed  to  sell  to  the  plaintiff  200  tons  of  regent 
potatoes  grown  on  land  belonging  to  the  defendant  in  W.,  at  £3  iO^.  per 
ton,  to  be  delivered  in  September  and  October,  and  paid  for  as  taken 
awa}'.  In  March  the  defendant  had  68  acres  ready  for  potatoes,  which 
were  afterwards  sown,  and  were  amply  sufficient  to  grow  more  than  200 
tons  in  an  ordinary  season;  but  in  August,  without  any  default  in  the 
defendant,  the  crop  was  destroyed  by  a  disease.  Held,  that  the  con- 
tract was  for  a  part  of  a  specific  crop,  and  was  within  the  exception. 
See  also  Appleby  v.  Myers  (1867),  L.  R.,  2  C.  P.  661,  36  L.  J.  C.  P. 
331, 16  L.  T.  669. 

The  third  exception  is  illustrated  by  the  case  of  Robinson  v.  Davison 
(1871),  L.  R.,  6  Ex.  269,  40  L.  J.  Ex.  172,  24  L.  T.  755,  19  W.  R. 
1036.  There  the  plaintiff  contracted  with  defendant's  wife  (as  her 
husband's  agent)  that  she  should  play  the  piano  at  a  concert  to  be  given 
by  the  plaintiff  on  a  specified  day.  She  was  on  the  day  in  question 
unable  to  perform  through  illness.  It  was  held  that  this  excused  the 
defendant. 

The  last  two  exceptions  have  no  application  if  the  contractor  expressly 
engages  to  do  a  thing  in  any  event.  Paradine  v.  Jane,  Aleyn,  26; 
Thorn  v.  Mayor  of  London  (1876),  6  R.  C.  223;  Jones  v.  St.  John's 
College,  Oxford  (1870),  L.  R.,  6  Q.  B.  115,  40  L.  J.  Q.  B.  80,  23  L. 
T.  803,  19  W.  R.  276. 

Where  a  contract  is  alternative,  «.  c.  mentions  two  modes  of  perform- 
ance, the  following  cases  arise :  — 

Where  one  alternative  is  impossible  at  the  date  of  the  contract,  the 
other  must  be  performed.  Da  Costa  v.  Davis  (1798),  1  Bos.  &  P.  242, 
4  R.  R.  795;  Simmonds  v.  Swaine  (1809),  1  Taunt.  549. 

Where  one  alternative  is  before  election  rendered  impossible  by  the 
act  of  the  person  to  whom  the  performance  is  due,  or  by  the  act  of  God, 
the  other  alternative  is  discharged.  Basket  v.  Basket,  2  Mod.  200; 
Laughter's  Case,  5  Co.  Rep.  21  b;  Jones  v.  How  (1848),  7  Hare,  267. 

If  before  election  one  alternative  becomes  impossible  by  the  act  of  a 
third  party,  the  other  must  be  performed.  This  was  decided  in  a  case  in 
the  time  of  Henry  VII.,  where  it  was  held  that  if  one  be  obliged  to  enfeoff 
another  of  certain  lands,  or  to  marry  A.  before  such  a  day,  and  a  stranger 
marry  A.  before  the  day,  he  must  make  a  feoffment  of  the  land.  The 
same  is  the  case  if  one  alternative  is  rendered  impossible  by  the  act  of 
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the  person  who  is  bouud  to  the  performance.  Thus  where  A.  agreed  to 
give  £1000  or  to  transfer  to  B.  fully  paid  up  shares  of  £1000  in  a 
companj'  to  be  formed  with  a  capital  of  £12,000,  and  A.  formed  a  com- 
pany with  preferred  and  deferred  shares  and  transferred  some  of  the 
latter  to  B.,  it  was  held  that,  as  the  shares  intended  to  be  transferred 
were  to  be  in  a  company  in  which  all  shares  were  to  be  of  equal  value, 
A.  must  pay  the  £J0OO.  McEquham  v.  Taylor  (1895),  1  Ch.  53,  64 
L.  J.  Ch.  296. 

AMERICAN   NOTES. 

This  subject  has  been  to  a  considerable  degree  considered  ante,  vol.  1,  p.  347, 
under  "  Accident." 

The  second  principal  case  is  emphasized  in  Mr.  Lawson's  text  (Contracts, 
§  425),  where  he  calls  it  "the  leading  case"  upon  the  particular  point,  namely, 
that  where  the  contract  relates  to  the  use,  or  possession  of,  or  dealing  with  a- 
specific  thing,  whose  existence  is  necessary  to  the  performance  of  the  under- 
taking, the  perishing  or  destruction  of  that  thing,  without  fault  of  the  party, 
excuses  the  performance,  because  it  is  apparent  that  both  parties  contracted 
in  view  of  its  continuance.  As  in  case  of  a  contract  to  sell  specific  articles. 
Dexter  v.  Norton,  47  New  York,  62 ;  7  Am.  Rep.  415 ;  citing  Taylor  v.  Cald- 
tcell  (two  Judges  dissenting).  So  in  Wells  v.  Calnan,  107  Massachusetts,  514 ; 
9  Am.  Rep.  65,  and  Gould  v.  Murch,  70  Maine,  288 ;  35  Am.  Rep.  325,  where 
one  agreed  to  buy  a  farm,  with  buildings  on  it,  the  destruction  of  the  build- 
ings by  fire  released  him ;  citing  the  principal  case.  So  in  Livingston  v.  Graves, 
32  Missouri,  470,  where  one  agreed  to  keep  a  bridge  in  repair  for  three  years, 
and  it  was  burned  up,  he  was  not  bound  to  rebuild  it.  (Mr.  Lawson  thinks 
this  **  is  perhaps  an  extreme  case,"  but  it  seems  clearly  within  the  rule.)  So 
where  milk,  in  possession  of  one  who  had  agreed  to  manufacture  cheese  from 
it,  was  burned  up  without  his  fault.  Stewart  v.  Stone,  127  New  York,  500 ; 
14  Lawyers*  Rep.  Annotated,  215,  citing  Taylor  v.  Caldwell.  The  destruction 
of  a  building  discharges  a  contract  for  a  lease  of  rooms  therein.  Womack  v. 
McQuarry,  28  Indiana,  103;  92  Am.  Dec.  306;  Kerry.  Merch.  Ex,  Co.,  3  Ed- 
wards Ch.  (New  York),  315;  Slochwell  v.  Hunter,  11  Metcalf  (Mass.),  4^8; 
45  Am.  Dec.  220.  The  falling  of  the  walls  of  a  brick  building  releases  one 
from  his  contract  to  do  the  wood  work  thereon.  Schwartz  v.  Saunders,  46 
Illinois,  18.  Exhaustion  of  a  coal  mine  excuses  a  lessee  from  his  contract  to 
work  it.  Walker  v.  Tucker,  70  Illinois,  527.  See  especially  Butterfeld  y. 
Byron,  153  Massachusetts,  517 ;  25  Am.  St.  Rep.  654 ;  12  Lawyers'  Rep.  An- 
notated, 571;  and  consult  Potrell  v.  R,  Co.,  12  Oregon,  488;  The  Tornado, 
108  United  States,  342;  Brumby  v.  Smith,  3  Alabama,  123.  In  Haynen  v. 
Baptist  Church,  88  Missouri,  285;  57  Am.  Rep.  413,  where  one  contracted  to 
make  and  place  fixtures  in  a  church,  to  be  paid  for  on  completion,  and  the 
church  burned  down  before  the  completion  of  his  work,  he  was  allowed  to 
recover  quantum  meruit.  In  Yerrington  v.  Greene,  7  Rhode  Island,  589 ;  84 
Am.  Dec.  578,  where  a  clerk  had  been  hired  for  three  years,  at  a  stipulated 
salary,  the  death  of  the  employer  before  that  time  was  held  to  terminate  the 
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contract,  and  no  action  was  maintainable  upon  it.  The  Court  cited  Taylor  v. 
Caldwell,  pronouncing  it  "  the  latest  and  most  instructive  case  upon  this  sub- 
ject, so  far  as  the  discussion  of  the  principle  of  decision  is  concerned."  In 
Huguenin  v.  Courtenaij,  21  South  Carolina,  403 ;  53  Am.  Rep.  688,  the  wash- 
ing away  by  an  ocean  storm  of  part  of  land  agreed  to  be  conveyed  released  the 
vendee. 

In  respect  to  impossibility  brought  about  by  act  of  the  law,  see  Maeorij  S^c, 
R.  Co.  V.  Gibsorif  85  Georgia,  1 ;  21  Am.  St.  Rep.  135,  and  cases  cited.  In 
LoriUard  v.  Clyde,  142  New  York,  456 ;  24  Lawyers'  Rep.  Annotated,  113,  it 
was  held  that  a  guaranty  of  corporate  dividends  was  excused  by  dissolution 
of  the  corporation,  citing  Taylor  v.  Caldwell, 

In  Pengra  v.  Wheeler,  24  Oregon,  532 ;  21  Lawyers'  Reports  Annotated,  726, 
the  Court  obsen-^ed :  "  The  theory  that  when  a  party  by  his  own  contract 
creates  a  charge  or  duty  upon  himself,  he  is  bound  to  make  it  good,  if  he  may, 
notwithstanding  any  accident  by  inevitable  necessity,  because  he  might  have 
provided  against  it  by  his  contract,  had  its  origin  in  the  dictum  of  the  Court 
in  Paradine  v.  Jane,  Aleyn,  20,  and  this  rule  is  not  infrequently  applied  where 
the  impediment  comes  from  the  act  of  God.  But  the  actual  adjudications, 
wliile  discordant,  come  far  short  of  this ;  so  that  as  a  whole  this  dictum  is  not 
sustained  by  them.  Bishop  on  Contracts,  §  590.  *  It  is,'  says  Mr.  Justice 
SwAYNE,  *  a  well-settled  rule  of  law,  that  if  a  party  by  his  contract  charge 
himself  with  an  obligation  possible  to  be  performed,  he  must  make  it  good, 
unless  his  performance  is  rendered  impossible  by  the  act  of  God,  the  law,  or 
the  other  party.  Unforeseen  difBculties,  however  great,  will  not  excuse  him.' 
Dermott  v.  Jones,  2  Wallace  (U.  S.  Supr.  Ct.),  1.  » The  act  of  God  will  dispense 
with  the  performance  of  a  contract,  but  to  bring  the  case  within  the  rule  of 
dispensation  it  must  appear  that  the  thing  to  be  done  cannot  by  any  means 
be  accomplished ;  for  if  it  is  only  improbable,  or  out  of  the  power  of  the 
obligor,  it  is  not  in  law  deemed  impossible.'  Beehe  v.  Johnson,  19  Wendell 
(New  York),  500;  32  Am.  Dec.  518.  The  plaintiff  having  agreed  to  make  ^ 
the  repairs  "  (to  a  dam)  "  within  ten  days  from  the  time  the  water  had  fallen 
to  an  average  winter  stage,  cannot  justify  the  failure  to  comply  with  this 
requirement,  if  the  water  continued  at  or  below  that  stage,  by  saying  that  the 
work  could  not  profitably  have  been  done  within  the  agreed  time,  since  by 
the  employment  of  more  labour  the  repairs  might  have  been  completed  within 
the  time.  This  would  have  been  within  the  power  of  the  plaintiff,  and  there- 
fore not  impossible ;  but  if  after  the  water  had  fallen  to  the  required  stage  it 
immediately  rose,  and  continued  high  for  some  time,  this  would  have  been  such 
a  dispensation  as  would  have  rendered  the  performance  of  the  contract  impos- 
sible. If  one  engages  to  make  repairs  before  a  particular  day,  and  it  becomes 
impossible  by  the  act  of  God  to  make  them  by  that  day,  he  will  not  be  liable 
for  a  breach  of  the  covenant,  if  he  repairs  as  soon  as  possible  thereafter." 

In  Beehe  v.  Johnson,  cited  svpra,  it  was  held  that  a  covenant  to  perfect  a 
patent  right  in  England,  and  to  secure  to  the  patentee  the  entire  control  of 
the  provinces  of  Upper  and  Lower  Canada,  is  not  necessarily  impossible,  for 
this  control  might  be  secured  by  an  Act  of  Parliament,  and  the  eovenantor  is 
therefore  answerable  for  a  breach  of  the  covenant. 
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No.  57.  — MASTER  v.  MILLER. 
(1791.) 

RULE. 

Liability  under  a  contract  may  be  discharged  by  inten- 
tional alteration  of  the  written  instrument  which  is  the 
primary  and  only  evidence  of  the  liability. 

Master  v.  Miller. 

4  T.  R  320;  2  H.  Bl.  140  (a.  c.  1  Sm.  L.  C. ;  2  R.  R.  899). 

This  case  is  fully  reported  and  annotated  as  a  ruling  case  under 
the  title  "  Alteration,"  2  R.  C.  669  et  seq. 

AMERICAN    NOTES. 

In  Page  v.  Krekey,  137  New  York,  307 ;  21  Lawyers'  Reports  Annotated, 
409,  it  was  held  that  an  alteration,  whether  material  or  not,  discharges  a  prior 
guarantor. 

An  alteration  which  is  made  to  conform  the  writing  to  the  intention  of 
all  the  parties,  and  in  a  manner  clearly  negativing  the  idea  of  fraud,  will  not 
avoid  the  instrument.  Foote  v.  Hambrick,  70  Mississippi,  157 ;  35  Am.  St. 
Rep.  631.  This  case  contains  an  elaborate  review  of  authorities,  EnglLBh  and 
American,  and  conceding  that  very  many  cases  hold  alteration  fatal  without 
regard  to  the  intention,  the  Court  observe:  "When  we  come  to  carefully 
examine  the  authorities  holding  to  this  harsh  and  imjust  rule,  we  shall  find 
in  their  inharmonious  and  inconsistent  utterances,  that  while  professing 
adherence  to  the  principle,  the  application  of  it  is  constantly  avoided  by  end- 
less exceptions  and  limitations.  The  sturdy  adherence  of  Courts  in  England 
and  America  to  the  rule  in  theory  is  in  bewildering  contrast  to  the  practical 
nullification  of  it  in  concrete  application  to  innocent  but  mistaken  offenders, 
by  the  same  Courts."  "  In  many  of  the  American  cases  professing  to  stand 
by  that  part  of  the  inequitable  old  rule  which  renders  void  an  instrument 
altered,  without  regard  to  the  motives  of  the  person  making  the  alteration, 
we  find  like  evidence  of  the  practical  abandonment  of  the  doctrine  in  cases  of 
mere  mistake,  where  fraud  cannot  be  affirmed."  "  It  must  be  conceded  how- 
ever that  nearly  all  texl^writers,  and  the  majority  of  the  Courts  of  last  resort 
in  the  United  States,  yet  assert  the  correctness,  in  a  general  way,  of  the  harsh 
rule  we  have  been  considering.  But  we  find  excellent  authority  for  the  juster 
and  more  equitable  rule,  which  we  have  foreshadowed,  —  that  an  alteration 
innocently  made,  without  improper  motive,  to  conform  the  instrument  to  the 
intention  of  the  parties  at  the  time  of  its  execution  will  not  avoid  it.  In 
Bowers  v.  Jewell,  2  New  Hampshire,  543,  the  Court  says :  *  Although  then  it 
may  not  be  too  vigorous  to  hold  that  any  alteration  affecting  the  evidence  to 
be  offered  on  trial  is  material,  yet  it  is  reasonable  and  just  to  permit  a  party 
to  show  that  the  alteration  was  by  consent  of  those  interested,  was  by  acci- 
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dent,  or  under  circumstances  rebutting  every  presumption  of  improper 
motives.  ...  So  the  intent  must  be  fraudulent ;  or  in  other  words,  the  act 
done  with  an  eye  to  gaining  an  advantage.'  And  in  the  very  recent  case  of 
Croswell  v.  Labree,  81  Me.  44 ;  10  Am.  St.  Rep.  238,  it  is  said  by  the  Court : 
*  The  defence  at  the  trial  was  an  alleged  unauthorized  alteration  of  the  note 
by  inserting  in  it  the  words  **or  bearer.**  The  Judge  at  the  trial  ruled  that  if 
the  alteration,  though  unauthorized,  was  innocently  made,  without  any 
fraudulent  or  improper  motive,  it  would  not  avoid  the  note.  That  was  cor- 
rect, and  is  well  borne  out  by  the  principle  established  in  Milbei^  v.  Storerj 
75  Me.  69;  46  Am.  Rep.  361.  .  .  .  The  alteration  in  the  present  instance  was 
a  material  one.  It  undertook  to  foist  a  contract  on  the  maker  not  made  by 
him.  It  changed  the  obligation  as  an  instrument  of  evidence.'  And  to  the 
like  effect  are  other  causes  determined  in  the  Supreme  Court  of  Maiue, 
beginning  as  early  as  1839,  in  Hervey  v.  Harceyy  15  Me.  357.  In  Russell  v. 
Reed^  36  Minnesota,  376,  we  find  this  satisfactory  statement  of  the  rule  of 
law:  *But  the  unauthorized  and  material  alteration  of  a  mortgage  by  the 
mortgagee,  or  with  his  privity,  after  execution,  unexplained,  is  presumptively 
fraudulent  and  vitiates  the  contract.*  The  like  enlightened  ruling  was  made 
by  the  Supreme  Court  of  Massachusetts  in  the  case  of  Adams  v.  FryCy  3  Met- 
calf ,  103.  *  The  Court  are  of  opinion  that  the  rule  of  law  applicable  to  the  case 
before  us  may  be  properly  stated  as  follows :  1.  That  if  the  obligee  of  an  unat- 
tested bond,  after  the  execution  and  delivery  thereof,  shall,  without  the  knowl- 
edge and  assent  of  the  obligor,  fraudulently,  and  w4th  a  view  to  gain  some 
improper  advantage  thereby,  procm^e  a  person  who  was  not  present  at  the 
execution  of  the  bond,  to  sign  his  name  as  an  attesting  witness,  such  act  will 
avoid  the  bond  and  discharge  the  obligor  from  all  liability  on  the  same ;  and 
2,  That  the  act  of  the  obligee  in  procuring  the  signature  of  one  as  a  witness 
who  was  not  present  at  its  execution,  and  not  duly  authorized  to  attest  it, 
will,  if  unexplained,  h^  prima  facie  sufficient  to  authorize  the  jury  to  infer  the 
fraudulent  intent ;  but  that  it  is  competent  for  such  obligee  to  rebut  such 
inference,  and,  if  the  act  be  shown  to  have  been  done  without  any  fraudulent 
purpose,  the  bond  will  not  be  avoided  by  such  alteration.*  In  harmony  with 
this  general  view  is  the  opinion  of  the  Court  in  Vogle  v.  Ripper,  34  Illinois, 
100;  85  Am.  Dec.  298." 

In  Wolferman  v.  Bell,  6  Washington,  84 ;  36  Am.  St.  Rep.  126,  it  was  held 
that  alteration  of  time  of  payment  of  a  note,  in  absence  of  proof  of  fraud, 
does  not  prevent  recovery  on  it  in  its  original  form.  So  where  the  date  of  a 
note  was  changed  to  conform  it  to  the  intention  and  correct  a  mistake,  it  did 
not  invalidate  the  note.  Duker  v.  Franz,  7  Bush  (Kentucky),  273 ;  3  Am. 
Rep.  314  ;  Williamson  v.  Smithy  1  Coldwell  (Tennessee),  1 ;  78  Am.  Dec.  478 ; 
Murray  v.  Graham,  29  Iowa,  520. 

As  to  the  effect  of  alteration  and  subsequent  restoration  :  — 
In  Horst  v.  Wagner,  43  Iowa,  373 ;  22  Am.  Rep.  255,  the  payee  of  a  note, 
desiring  to  transfer  it,  and  being  ignorant  of  the  correct  way,  erased  his  own 
name  and  inserted  that  of  the  transferee,  but  subsequently  and  before  delivery 
restored  the  note  to  its  original  form  and  transferred  it  by  indorsement. 
Held,  an  immaterial  alteration.  See  to  the  same  effect  Rogers  v.  Shaw,  59 
California,  260 ;  Kountz  v.  Kennedy,  63  Pennsylvania  State,  187. 
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Where  an  alteration  is  made  under  an  honest  mistake  of  right,  and  not- 
fraudulently  and  with  a  view  to  gain  an  improper  advantage,  a  recovery  may 
be  had  upon  the  original  consideration  of  the  note.  Slate  Sao,  Bk.  v.  Shaffer, 
9  Nebraska,  1 ;  31  Am.  Rep.  394 ;  Merrick  v.  Boury,  4  Ohio  State,  60  ;  Matte- 
son  V.  Ellsworth,  33  Wisconsin,  488;  14  Am.  Rep.  766 ;  Hunt  v.  Gray,  35  New 
Jersey  Law,  227 ;  10  Am.  Rep.  232,  citing  the  principal  case. 


Section  IX.  —  Compensation  for  Breach  of  Contract 

No.  58.  — HADLEY  v.  BAXENDALE. 
(1854.) 

No.  59.  — HOENE  v.  MIDLAND  RAILWAY  COMPANY. 
(EX.  CH.  1873.) 

RULE. 

Damages  recoverable  on  a  breach  of  contract  are  measured 
by  the  actual  loss  sustained,  provided  such  loss  is  what 
would  naturally  result  as  the  ordinary  consequence  of  the 
breach,  or  as  a  consequence  which  may  under  the  circum- 
stances be  presumed  to  have  been  in  the  contemplation  of 
both  parties  as  the  probable  result  of  a  breach. 

Hadley  v.  Baxendale. 

9  Exch.  341-356  (s.  C.  23  L.  J.  Ex.  179 ;  1  Jur.  n.  8.  358). 

This  case  is  fully  reported  as  No.  16  of  "  Carrier,"  5  E.  C.  p.  502. 
Home  V.  Midland  Sailway  Company. 

L.  R.,  8  C.  P.  131-148  (8.  C.  42  L.  J.  C.  P.  59;  28  L.  T.  312;  21  W.  R.  481). 

This  case  is  fully  reported  as  No.  17  of  "  Carrier/*  5  R.  C.  p.  506. 

ENGLISH  NOTES. 

The  principal  cases  have  already,  under  the  title  "Carrier,"  Nos.  16 
and  17,  been  sufficiently  annotated  so  far  as  relates  to  contracts  for  car- 
riage. The  following  notes  relate  to  the  more  general  application  of 
the  rule. 

Fletcher  v.  Tayleur  (1855),  17  C.  B.  21,  25  L.  J.  C.  P.  ^^,  was  an 
action  for  non-delivery  of  a  ship  at  the  stipulated  time.  The  rate  of 
freight  was  high  then,  and  had  fallen  when  the  ship  was  delivered.    It 
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was  held  that  the  plaintifE  could  recover  the  difference  in  amount 
between  what  he  would  have  earned  had  the  ship  been  delivered  at  the 
proper  time  and  what  he  would  earn  at  the  lower  rate.  In  Portman 
v.  Middleton  (1858),  4  C.  B.  (N.  S.)  322,  27  L.  J.  C.  P.  231,  the 
plaintiff  contracted  with  S.  to  repair  a  machine,  employed  the  defend- 
ant to  make  part  of  the  machinery,  —  a  fire-box,  — but  did  not  inform 
him  of  his  contract  with  S.  The  defendant  failed  to  complete  his  con- 
tract within  the  time  specified;  but  the  interval  between  that  time  and 
the  time  fixed  for  the  completion  of  the  plaintiff's  contract  with  S.  was 
sufficient  to  have  enabled  the  plaintiff  to  have  got  a  fire-box  made  else- 
where. The  plaintiff,  for  want  of  the  fire-box,  failed  to  complete  his 
conti*act  with  S.,  and  in  an  action  by  S.  damages  were  recovered 
against  him.  It  was  held  that  such  damages  could  not  be  recovered 
from  the  defendant  within  the  rule  in  Hadley  v.  Baxendale.  Compare 
with  this  Hydraulic  Engineering  Company  v.  McHaffie  (1879),  4  Q. 
B.  D.  670,  27  W.  R.  221.  There  the  plaintiffs,  in  July,  1877,  con- 
tracted with  J.  to  make  for  him  a  machine  to  be  delivered  at  the  end 
of  August.  The  defendants  contracted  with  the  plaintiffs  to  make, 
*'as  soon  as  possible,"  part  of  the  machine  called  a  *'gan.''  The  de- 
fendants were  aware  that  the  machine  was  wanted  by  J.  at  the  end  of 
August,  but  they  did  not  finish  their  part  till  the  latter  part  of  Sep- 
tember. J.  then  refused  to  accept  the  machine  from  the  plaintiffs.  It 
was  held  that  the  defendants  had  broken  their  contract,  and  were  liable 
to  pay  as  damages  the  loss  of  profits  to  the  plaintiffs  upon  their  contract 
with  J.,  as  well  as  the  amount  spent  by  them  uselessly  in  making  other 
parts  of  the  machine. 

In  Smeed  v.  Ford  (1859),  1  El.  &  El.  602,  28  L.  J.  Q.  B.  178, 
32  L.  T.  (0.  S.)  314,  7  W.  R.  266,  the  defendants  contracted  to 
supply  a  threshing-machine  to  the  plaintiff  within  three  weeks  from 
the  24th  of  July.  The  defendants,  at  the  time  of  the  contract,  knew 
that  the  plaintiff  was  in  the  habit  of  threshing  the  corn  in  the  field, 
and  sending  it  to  market  at  once.  The  machine  was  not  forthcoming 
iu  tiiiM^,  and  the  plaintiff  was  obliged  to  carry  away  and  stack  the  corn. 
The  ci^rn  was  damaged  by  exposure  to  weather,  so  that  it  was  necessary 
to  dry  it  in  a  kiln;  the  quality  was  much  deteriorated;  and  before  the 
cnrii  rnnld  be  sold  the  price  had  fallen.  It  was  held,  applying  the  rule 
in  H^ilhy  v.  BaorendaJp,  that  the  plaintiff  was  entitled  to  recover 
daningefl  (1)  in  respect  of  the  deterioration  of  the  quality  of  the  wheat, 
(2)  in  respect  of  the  expense  of  carrying  and  stacking  it,  and  (3)  in 
Tc3|i(^ot  of  the  expense  of  the  kiln-drying;  but  not  in  respect  of  the  fall 

In  Kno^vles  v.  Nvnns  (1866),  14  L.  T.  (N.  S.)  592,  the  plaintiff, 
who  was  the  purchaser  of  two  oxen,  said  to  the  defendant  (vendor)  at 
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the  time  of  effecting  the  purchase,  that  if  there  were  the  least  fear  cf 
disease  he  would  not  have  them,  as  he  wanted  to  put  them  with  his 
other  stock.  The  defendant  had  answered  that  "  they  were  quite  sound 
and  free  from  disease."  It  turned  out  that  they  were  at  the  time  of 
the  sale  affected  with  rinderpest,  and  when  placed  with  the  plaintiff's 
other  cattle  infected  them  so  that  nine  of  them  died.  In  an  action 
upon  the  warranty,  Blackburn,  J.,  held,  on  the  authority  of  Hadley 
V.  Baxendale,  that  the  whole  of  this  loss  was  recoverable. 

In  Smith  V.  Greeti  (1876),  1  C.  P.  D.  92,  46  L.  J.  C.  P.  28,  33  L. 
T.  672,  24  W.  R.  142,  where  a  cow  was  sold  with  warranty  that  she 
was  free  from  foot  and  mouth  disease,  and  the  plaintiff  placed  this  cow 
with  other  cows  of  his,  and  some  of  them  became  infected  with  the  dis* 
ease :  —  it  was  held  that  the  defendant  was  liable  in  damages  for  the 
entire  loss  if,  when  he  sold  the  cow,  he  knew  that  the  plaintiff  was  a 
farmer,  and  that  he  would  or  probably  might  place  the  infected  cow 
with  other  cows. 

In  Wilson  v.  General  Iron  Screw  Colliery  Co.  (1877),  47  L.  J.  Q.  B. 
239,  37  L.  T.  789,  —  an  action  for  breach  of  contract  for  improperly 
repairing  a  seargoing  steam  vessel,  —  it  was  held  that  the  loss  incurred 
by  detention  until  the  repairs  were  done  properly  was  recoverable  within 
the  rule  of  Hadley  v.  Baxendale, 

Where  a  stable-keeper  contracted  to  receive  horses  for  a  horse-dealer 
during  a  fair  at  which  they  were  to  be  sold,  and,  in  breach  of  his  con- 
tract, let  the  stable  to  another  person,  who  turned  out  the  plaintiff's 
horses;  —  the  horses  having  in  consequence  of  this  caught  cold, — it 
was  held  that  the  plaintiff  was  entitled  to  damages  for  depreciation 
at  the  subsequent  sale.  McMahon  v.  Field  (C.  A.  1881),  7  Q.  B.  D. 
691,  60  L.  J.  Q.  B.  652,  45  L.  T.  381. 

In  Rodocanachi  v.  Milburn  (C.  A.  1886),  18  Q.  B.  D.  67,  m  L.  J.  Q.  B. 
202,  b^  L.  T.  694,  35  W.  R.  241,  —  an  action  by  the  vendor  of  goods  sold 
"  to  arrive  "  against  the  shipowner  for  the  loss  of  the  goods,  —  it  was  held 
by  the  Court  of  Appeal  that  the  measure  of  damages  is  the  market-value 
of  the  goods  at  the  place  where  and  at  the  time  when  they  ought  to 
have  been  delivered,  independently  of  any  circumstances  peculiar  to  the 
plaintiff  (that  is  to  say,  independently  of  the  price  for  which  he  had 
contracted  to  sell  the  goods),  less  the  accruing  freight  which  the  plain- 
tiff would  have  had  to  pay  to  obtain  delivery. 

Where,  in  breach  of  a  covenant  against  sub-letting,  the  tenant  let  the 
premises  for  the  express  purpose  of  their  being  used  as  a  turpentine 
store,  and  the  store  caught  fire  and  was  burnt  down,  —  it  was  held  by 
Hawkins,  J.,  that  tlie  landlord  could  recover  against  the  original  ten- 
ant the  whole  loss  as  damages  for  the  breach  of  covenant.  Lepla  r. 
Rogers  (1892),  1893,  1  Q.  B.  31,  (^  L.  T.  684. 
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Where  goods  are  bought,  and  the  vendor  makes  default  in  delivery, 
the  ordinary  measure  of  damages  is  the  difference  between  the  market 
and  the  contract  prices  at  the  time  of  delivery.  Chinery  v.  Viall 
(1860),  5  H.  &  N.  288,  29  L.  J.  Ex.  180,  2  L.  T.  466,  8  W.  R.  629. 
But  if  the  vendor  was  aware  that  the  goods  were  bought  to  be  resold, 
either  generally  or  in  fulfilment  of  an  existing  contract  between  the 
purchaser  and  a  third  party,  the  measure  of  damages  is  the  loss  of 
profit  and  the  expenses  incurred  by  the  purchaser  in  fulfilling  his  con- 
tract. Thus  in  Borries  v.  Hutchinson  (1865),  18  C.  B.  (N.  S.)  445, 
34  L.  J.  C.  P.  169,  11  L.  T.  771,  13  W.  R.  386,  the  plaintiffs  bought 
caustic  soda  of  the  defendant,  part  to  be  shipped  in  June,  part  in  July, 
and  the  rest  in  August.  The  defendant  knew  at  the  time  of  the  sale 
that  the  plaintiffs  bought  to  sell  again  on  the  Continent,  and  that  it 
was  to  be  shipped  from  Hull,  but  not  that  it  was  for  Russia,  although 
he  learnt  this  also  before  the  end  of  August.  The  defenjiant  failed  to 
deliver  soda  during  the  time  contracted  for,  but  he  delivered  a  portion 
in  September  and  October.  There  was  no  market  for  caustic  soda,  jand 
the  plaintiffs  who  had  contracted  for  the  resale  of  the  soda  to  H.,  a 
Russian  merchant,  lost  the  profit  of  such  resale  in  respect  of  the  soda 
which  was  not  delivered  at  all,  and,  by  reason  of  the  approach  of  winter 
in  the  Baltic,  were  obliged  to  pay  an  increased  rate  of  freight  and  in- 
surance on  the  shipment  of  the  soda  delivered.  Held,  that  the  measure 
of  damages  was  the  loss  of  profits  and  the  cost  of  increased  freight  and 
insurance,  but  not  the  damages  paid  by  the  plaintiffs  in  respect  of  a 
sub-sale  made  by  H.  to  a  consumer  of  the  article. 

Where  on  the  sale  of  a  chattel  the  buj^er  intends  it  for  a  special  pur- 
pose, and  the  seller  is  not  informed  of  that  purpose,  but  reasonably  sup- 
poses the  chattel  is  required  for  another  and  the  more  obvious  purpose; 
the  amount  of  damage  which  on  default  in  delivery  would  have  resulted 
from  the  failure  of  the  latter  purpose  may,  if  less  than  that  which 
actually  resulted  to  the  seller  from  the  failure  of  his  purpose,  be  con- 
sidered to  be  the  measure  of  damage  in  the  common  contemplation  of 
the  parties  within  the  principle  of  Hadley  v.  Baxendale,  Cory  v. 
Thames  Ironworks  and  Ship-building  Co,  (1868),  L.  R,  3  Q.  B.  181, 
37  L.  J.  Q.  B.  68,  17  L.  T.  495,  16  W.  R.  457. 

In  France  v.  Gaitdet  (1871),  L.  R.,  6  Q.  B.  199,  40  L.  J.  Q.  B. 
121,  19  W.  R.  622,  the  plaintiff  purchased  champagne  lying  at  the 
defendant's  wharf  at  145.  per  dozen,  and  resold  it  to  a  ship's  captain 
about  to  sail  at  24s.  The  defendant  refused  to  deliver  the  wine,  and 
the  plaintiff  was  unable  to  fulfil  his  contract,  cliampagne  of  a  similar 
quality  not  being  procurable  in  the  market.  Although  the  defendant 
had  no  knowledge  of  the  sale  or  of  the  purpose  for  which  the  plaintiff 
required  delivery  of  the  champagne,  it  was  held  that  the  plaintiff  was 
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entitled  as  damages  to  the  price  at  which  he  sold  the  champagne.  In 
another  case,  Elbinger  Actien-Gesellschaft^  &c,  v.  Armstronrf  (1874), 
L.  R.,  9  Q.  B.  473,  43  L.  J.  Q.  B.  211,  30  L.  T.  871,  23  W.  R.  127, 
the  defendant,  in  January,  1872,  agreed  to  furnish  the  plaintiff  with  a 
quantity  of  sets  of  wheels  and  axles  according  to  tracings,  to  be  deliv- 
ered on  certain  specified  days,  free  on  board  at  Hull.  The  plaintiffs 
were  under  a  contract  with  a  Russian  railway  company  to  deliver  them 
1000  covered  wagons,  500  on  the  Ist  of  May,  1872,  and  500  on  the  31st 
of  May,  1873,  under  a  penalty  of  two  roubles  per  waggon  for  each  day's 
delay  in  delivery.  In  the  course  of  the  negotiations  between  the  plain- 
tiffs and  the  defendant,  the  latter  was  informed  of  the  plaintiffs'  con- 
tract with  the  railway  company.  The  defendant  failed  to  complete, 
and  the  plaintiffs  had  to  pay  a  penalty  of  one  rouble  a  day,  amounting 
to  about  £100.  It  was  held  that  the  jury  might  reasonably  assess  the 
damages  at  the  amount  actually  paid  by  the  plaintiff  for  penalties. 

In  Hinde  v.  Liddell  (1875),  L.  R.,  10  Q.  B.  265,  44  L.  J.  Q.  B.  105, 
32  L.  T.  449,  23  W.  R.  650,  the  defendants  contracted  to  deliver  on  a 
specified  day  certain  goods  of  a  particular  quality,  and  at  an  agreed  price, 
but  failed  to  do  so.  The  plaintiff,  who  was  under  a  contract  to  ship  the 
goods,  endeavoured  to  procure  goods  of  a  similar  quality,  but  was  unable 
to  do  so,  as  there  was  no  market  for  them.  He  therefore  bought  at  an 
advanced  price  goods  of  a  superior  quality,  and  passed  them  on  to  his  sub- 
vendee,  from  whom  he  did  not  receive  any  extra  payment  on  account  of 
the  extra  quality;  and  it  was  admitted  that  this  was  a  reasonable  course 
and  the  best  he  could  have  taken  under  the  circumstances.  It  was  held 
that  the  measure  of  damages  was  the  difference  between  the  contract 
price  and  the  cost  to  the  plaintiff  of  the  goods  purchased  by  him  in 
substitution.     Borries  v.  Hutchinson,  supra,  was  expressly  followed. 

In  Grehert-Borgnis  v.  Nugent  (1885),  15  Q.  B.  D.  85,  54  L.  J.  Q. 
B.  511,  the  defendant  contracted  with  the  plaintiff  to  deliver  goods  to 
him  of  a  particular  shape  and  description  at  certain  prices  and  by  in- 
stalments at  different  times.  The  defendant  knew  that,  except  as  to 
price,  the  contract  corresponded  with  one  the  plaintiff  had  made  with  a 
French  customer  of  his,  and  that  it  was  made  to  fulfil  the  last  contract. 
The  defendant  broke  the  contract,  and  there  being  no  market  for  the 
goods,  the  plaintiff  was  ordered  to  pay  £28  to  his  sub-vendee  by  the 
French  (jJourt.  It  was  held  that  the  plaintiff  was  entitled  to  recover 
loss  of  profits  on  sub-sale,  and  damages  in  respect  of  his  liability  to  his 
customer;  and  in  estimating  the  latter,  the  £28  awarded  by  the  French 
Court  was  a  reasonable  sum  at  which  to  assess  the  damages.  Elbinger 
Actien-Gesellschaft,  &c,  v.  Aifostrong,  supra,  was  approved  of. 

In  Hammond  v.  Bussey  (1887),  20  Q.  B.  D.  79,  57  L.  J.  Q.  B.  58, 
the  defendant  made  a  contract  for  sale  of  coal  of  a  particular  descrip- 
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tion  to  the  plaintiffs,  knowing  that  the  plaintiffs  bought  for  the  pur- 
pose of  selling  it  as  coal  of  that  description.  The  Court  of  Appeal, 
affirming  the  decision  of  Field,  J.,  held  that  the  plaintiffs  were  entitled 
to  recover  as  damages  the  costs  to  which  they  had  been  put  in  an 
action  brought  against  them  by  sub-vendees,  in  which  it  was  found  that 
the  coal  was  not  of  the  description  specified. 

In  contracts  of  sales  by  instalments,  the  measure  of  damages  is  the 
sum  of  the  differences  between  the  contract  and  the  market-prices  at 
the  various  times  when  the  goods  ought  to  have  been  delivered. 
Brown  v.  Muller  (1872),  L.  R.,  7  Ex.  319,  41  L.  J.  Ex.  214,  27  L.  T. 
272,  21  W.  R.  18;  Roper  v,  Johnson  (1873),  L.  R.,  8  C.  P.  167,  42  L. 
J.  C.  P.  65,  28  L.  T.  296,  21  W.  R.  384;  In  re  Voss  (1873),  L.  R., 
16  Eq.  155. 

In  the  case  of  sales  of  land,  where  the  purchaser  is,  w^ithout  fraud, 
unable  to  make  a  title,  but  is  willing  to  convej'  for  such  title  as  he 
has,  a  different  rule  has  been  established.  It  has  been  decided  by  the 
House  of  Lords,  in  Bain  v.  Fothergill  (1874),  L.  R.,  7  H.  L.  158,  43 
L.  J.  Ex.  243,  31  L.  T.  387,  confirming  the  rule  laid  down  about  one 
hundred  years  previously  in  Flureau  v.  Thomhill,  2  W.  Bl.  1078,  that 
the  purchaser  in  such  a  case  is  only  entitled  to  recover  the  expenses  to 
which  he  has  been  put,  but  not  damages  in  respect  of  the  loss  of  his 
bargain.  In  this  case  of  Bain  v.  Fothergill,  Denman,  J.,  in  his  opin- 
ion in- answer  to  the  question  of  the  House  (L.  R.,  7  H.  L.  177),  con- 
trasted the  rule  with  that  laid  down  in  Hadley  v.  Jiaxendale  as  to 
ordinary  breaches  of  contract.  He  says:  "It  has  from  time  to  time, 
as  fresh  cases  have  arisen,  been  found  necessary  to  lay  down  rules  for  the 
guidance  of  juries  in  the  assessment  of  damages.  Hadley  v.  Baxendale 
is  a  notable  instance  of  such  a  rule  laid  down  a  few  3'ears  ago,  and  now 
recognised  as  part  of  the  common  law.  The  very  fact  that  the  rule 
laid  down  in  Flureau  v.  Thomhill  has  been  for  nearly  a  century  recog- 
nised and  acted  upon  as  a  known  limitation  in  respect  of  the  damages 
upon  breach  of  a  contract  for  the  sale  of  real  estate,  seems  almost  suffi- 
cient to  answer  the  argument  founded  upon  the  anomalous  character  of 
the  rule.'' 

The  principle  of  Hadley  v.  Baxendale  has  been  applied  to  actions  of 
tort  as  well  as  to  actions  on  contracts.  So  it  has  been  held  in  an  action 
by  an  owner  of  goods  for  damage  by  a  collision,  that  loss  of  market  is 
not  a  ground  for  claim  of  special  damage  any  more  than  it  is,  generally, 
in  an  action  upon  the  contract  to  carry  the  goods.  The  Notting  Hill 
(1884),  9  P.  D.  105,  53  L.  J.  P.  D.  &  A.  56,  51  L.  T.  66,  32  W.  R.  764; 
citing  The  Parana  (1877),  2  P.  D.  118,  45  L.  J.  P.  D.  &  A.  108,  36 
L.  T.  388,  25  W.  R.  596.  And  a  similar  principle  is  applied  in  The 
Argentina  (1888),  13  P.  D.  191,  58  L.  J.  P.  D.  &  A.  1,  59  L.  T.  914,  37 
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W.  E.  210,  affirmed  in  House  of  Lords  (1889),  14  App.  Cas.  519.  In 
The  City  of  Lincoln  (1889),  16  P.  D.  16,  69  L.  J.  P.  D.  &  A.  1,  ^2  L. 
T.  49,  38  W.  R.  346,  it  was  held  that  the  grounding  of  a  vessel  owing  to 
loss  of  the  compass  and  charts  in  a  collision  was  not  too  remote  a  cause 
for  claiming  damages  against  the  colliding  vessel.  In  Victorian  Rail- 
way  Commissioners  v.  Coulias  (Privy  Council,  1888),  13  App.  Cas.  222, 
57  L.  J.  P.  C.  69,  58  L.  T.  390,  37  W.  R.  129,  it  was  held  that  a  nervous 
shock,  caused  by  trains  coming  into  imminent  danger  of  a  collision, — 
but  no  actual  collision  having  taken  place,  —  was  too  remote  a  conse- 
quence for  damages  to  be  recovered.  Compare  Bell  v.  Great  Northern 
Railway  Co,  of  Ireland  (1890),  26  L.  R.,  Ireland,  428,  and  Irish  cases 
there  referred  to,  where  the  contrary  has  been  decided. 

AMERICAN    NOTES. 

The  first  principal  case  has  been  cited  in  nearly  every  decision  concemiug 
the  measure  of  damages  in  this  country  since  its  decision,  and  its  doctrine  has 
been  universally  followed.  Both  principal  cases  are  repeatedly  referred  to  by 
Sedgwick  and  by  Sutherland  in  their  treatises  on  Damages.  Mr.  Lawson  cites 
the  first  case  as  "  the  leading  case,"  and  says  it  **  has  been  followed  in  all  the 
Courts  of  the  United  States." 

It  is  uniformly  held  here  that  the  damages  recoverable  must  be  the 
proximate  result  and  the  "  natural  consequences  "  of  the  breach  of  the  con- 
tract, and  not  merely  connected  with  it  through  a  series  of  intervening  causes, 
nor  speculative  nor  contingent. 

So  it  has  been  held,  for  example,  on  a  learned  review  of  authorities,  that 
'on  a  warranty  of  a  safe  as  burglar  proof,  the  value  of  articles  stolen  there- 
from by  burglars  was  not  a  proper  item  of  damages ;  HerHng  v.  Skaggs,  62 
Alabama,  180 ;  34  Am.  Rep.  4 ;  and  on  a  breach  of  contract  to  build  and 
finish  an  opera  house,  whereby  one  of  the  singers  took  cold,  the  loss  of  receipts 
thereby  could  not  enter  into  the  recovery.  Academy  of  MuMc  v.  Hackett, 
2  Hilton  (N.  Y.  Com.  PL),  217.  So  the  printer  of  a  newspaper,  erroneously 
printing  an  advertisement  of  sale  of  lands  on  execution,  in  consequence  of 
which  the  levy  failed  and  the  sheriff  was  made  responsible,  was  held  not 
responsible  to  the  sheriff  for  that  amount.  Jackson  v.  Adams,  9  Massachusetts, 
484 ;  6  Am.  Dec.  94.  So  of  conjectural  profits  of  a  mill  from  which  the  pur- 
chaser has  been  ejected  by  a  paramount  title.  Bond  v.  Quattlehaum,  1  McCord 
(So.  Car.),  584 ;  10  Am.  Dec.  702.  So  of  the  value  of  rice  which  the  defend- 
ant had  contracted  to  transport  at  a  stated  time,  and  which  was  burned  after 
that  time  and  before  transportation.  Ashe  v.  DeRossett,  5  Jones  Law  (Xor. 
Car.),  299  ;  72  Am.  Dec.  552.  So  in  an  action  for  defective  construction  of 
a  steamboat  damages  for  loss  of  profits  and  delays  in  voyages  are  not  recover- 
able. 5/anc^arrfv.£:/y,  21  Wendell  (New  York),  342;  34  Am.  Dec.  250.  Soon 
breach  of  a  contract  for  towing  boats  of  coal  the  loss  thereof  by  a  raft  drifted 
against  them  by  a  sudden  rise  of  the  water  may  not  be  considered.  Mc  Govern 
V.  Lewis,  56  Pennsylvania  State,  231 ;  94  Am.  Dec.  60.  So  on  a  breach  of  con- 
tract to  adjust  a  raker  to  a  reaping  machine,  the  loss  of  the  crop  is  not  a 
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proper  element  of  damages.  Fuller  v.  Curtis,  100  Indiana,  237 ;  50  Am.  Rep. 
786.  In  an  action  by  an  agent  for  wrongful  dismissal  by  an  insurance  com- 
pany, he  may  recover  the  value  of  probable  renewals  of  policies  obtained  by 
'  him.  JEtna  Z.  Ins.  Co.  v.  Nexsen,  84  Indiana,  347 ;  43  Am.  Rep.  91.  On 
breach  of  contract  for  building  a  flume,  loss  of  profits  of  the  mill  is  not 
recoverable.  Bridges  v.  Lanham,  14  Nebraska,  369  ;  45  Am.  Rep.  121.  On 
breach  of  a  contract  to  furnish  water  for  the  purpose  of  extinguishing  fires, 
the  destruction  of  a  building  by  ^e  in  consequence  is  within  the  proper 
allowance  of  damages.  Paducah  L.  Co.  v.  Paducah  W.  S.  Co.y  89  Kentucky, 
340 ;  25  Am.  St.  Rep.  536.  On  breach  of  a  contract  to  move  a  hotel  there  can 
be  no  recovery  for  loss  of  profits  in  future.  Sherman,  S^c,  Co.  v.  I^onard,  46 
Kansas,  354 ;  26  Am.  St.  Rep.  101.  So  on  breach  of  contract  to  sell  goods. 
Trigg  v.  Clay,  88  Virginia,  330;  29  Am.  St.  Rep.  723;  Austrian,  S;c.  Co.  v. 
Springer,  94  Michigan,  343 ;  34  Am.  St.  Rep.  350.  So  on  breach  of  contract 
to  furnish  machinery  and  repair  a  mill.  Hutchinson  Man.  Co.  v.  Pinch,  91 
Michigan,  156;  30  Am.  St.  Rep.  463. 

On  a  tenant's  breach  of  covenant  to  pay  taxes,  the  recovery  can  embrace 
only  the  unpaid  taxes  with  interest.  Fontaine  v.  Schulenburg,  ffc.  Co.,  109 
Missouri,  55 ;  32  Am.  St.  Rep.  648. 

On  a  breach  of  warranty  that  an  animal  sold  is  free  from  disease,  damages 
may  be  awarded  for  contagion  to  other  animals.  Jni/  v.  Bitter,  77  Iowa,  73  ; 
3  Lawyers'  Rep.  Annotated,  184. 

Damages  suffered  by  individuals  in  their  property  by  reason  of  failure  to 
furnish  water  to  a  town  may  not  be  considered  in  determining  the  damage  to 
the  town.  Wiley  y.Athol,  150  Massachusetts,  426 ;  6  Lawyers*  Rep.  Annotated, 
342. 

See  Masterson  v.  Mayor,  7  Hill  (New  York),  61 ;  42  Am.  Dec.  38;  Cafes  v. 
Sparkman,  73  Texas,  619;  15  Am.  St.  Rep.  806;  Mihills  Man.  Co.  v.  Day.  50  ' 
Iowa,  250;  Mackey  v.  Olssen,  12  Oregon,  429;  BillmeyerY.  Wagner,  91  Penn- 
sylvania State,  92  ;  Furstenhurg  v.  Fawsett,  61  Maryland,  184 ;  Osborne  v.  Pokett, 
33  Minnesota,  10;  McGrath  v.  Gegner,  71  Maryland,  331;  39  Am.  St.  Rep. 
415. 

The  second  rule  in  Hadley  v.  Baxendale,  that  the  damages  may  include 
such  matters  as  both  parties,  in  making  the  contract,  might  reasonably  have 
expected  to  be  the  consequences  of  a  breach,  and  therefore  intended  to  embrace, 
is  supported  by  a  large  body  of  American  cases.  As  where  a  landlord  agreed 
in  a  lease  to  repair  the  fences  so  as  to  secure  a  crop,  and  failing  to  do  so,  cattle 
broke  in  and  injured  the  crops,  he  was  held  for  their  value.  Culver  v.  Hill, 
68  Alabama,  66 ;  44  Am.  Rep.  134.  This  rule  was  applied  in  the  leading  case 
of  Griffin  v.  Colver,  16  New  York,  489 ;  69  Am.  Dec.  718;  U.  S.  v.  Behan,  110 
United  States,  344;  Cutting  v.  Grand  Trunk  R.  Co.,  13  Allen  (Mass.),  385; 
Hurd  V.  Dunsmore,  63  New  Hampshire,  171 ;  Buffalo  Barb  Wire  Co.  v.  Phillips, 
64  Wisconsin,  338 ;  Houston  R.  Co.  v.  Hill,  63  Texas,  385 ;  Fleming  v.  Beck, 
48  Pennsylvania  State,  312 ;  True  v.  International  Tel.  Co.,  60  Maine,  9 ;  11  Am. 
Rep.  156.  So  on  breach  of  a  contract  to  sell  and  deliver  furniture  for  a  hotel 
by  a  fixed  time,  the  loss  of  profits  from  renting  the  rooms  to  guests  may  be 
considered  in  the  recovery.    Berkey,  frc.  Co.  v.  Hascall,  123  Indiana,  502 ; 
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8  Lawyers'  Rep.  Annotated,  65.  And  so  on  breach  of  contract  to  furnish 
machinery  which  is  not  otherwise  procurable,  to  enable  a  business  to  be 
formed,  loss  suffered  from  consequent  inability  to  set  up  the  business  may  be 
considered.  Abbott  v.  Hapffood,  150  Massachusetts,  248;  5  Lawyers'  Rep. 
Annotated,  586.  On  breach  of  a  contract  to  build  a  motor  railway  from  a 
city  to  land  which  the  plaintiff  has  bought  with  a  view  to  seUing  it  out  for 
residences,  the  measure  of  damages  is  the  difference  between  the  value  of  the 
land  with  and  without  the  railway  completed.  Blagen  v.  Thompson,  23  Oregon, 
239 ;  18  Lawyers'  Rep.  Annotated,  313. 

Where  one  agreed  not  to  engage  in  business  as  a  member  of  a  rival  firm, 
and  did  not  so  engage,  but  caused  it  to  be  supposed  among  the  plaintiff's 
prospective  customers  that  he  had  so  engaged,  the  damages  could  not  embrace 
any  loss  caused  by  the  competing  business  independent  of  that  belief.  Daniels 
V.  Brodie,  54  Arkansas,  216  ;  11  Lawyers'  Rep.  Annotated,  81. 

In  Texas  it  has  been  held  by  a  long  course  of  decisions  that  where  a 
telegraph  company  fails  to  deliver  a  message  announcing  an  illness  or  death, 
the  person  addressed  may  recover  for  mental  anguish  experienced  in  not 
being  able  to  be  present  at  the  bedside  or  the  funeral.  Stuart  v.  West,  U.  Tel. 
Co.,  66  Tex.  580 ;  59  Am.  Rep.  623.  But  this  has  been  dissented  from  every- 
where else  except  North  Carolina,  Kentucky,  Tennessee,  Iowa,  and  Alabama. 
See  notes,  34  Am.  St.  Rep.  831 ;  10  ibid.  778;  also  38  ibid.  575,  and  28  Lawyers' 
Rep.  Annotated,  72. 

And  even  in  Texas  it  has  been  conceded  that  the  damages  may  not  embrace 
the  expense  of  exhuming  the  body  because  of  improper  buriaL  Western  U> 
TeLCo,  V.  Carter,  85  Texas,  580 ;  34  Am.  St.  Rep.  826. 

t'pon  a  breach  of  an  express  warranty,  in  regard  to  special  or  consequential 

damages,  it  has  been  held,  for  example,  that  a  manufacturer  of  carriage-springs 

^as  liable  for  the  expense  of  taking  them  out  and  supplying  them  with  others. 

T/ioms  V.  Dingley,  70  Maine,  100;  35  Am.  Rep.  310:  and  see  Cassidy  v.  Le 

«*^re,  45  ^g^  York,  562  (engine  and  boilers) ;  Parks  v.  Morris  Axe  J-  Tool  Co,, 

.  'Q-  58Q  (steel).    So  where  a  steam  boiler  in  a  mill  was  warranted,  the 

^ .  "^^  Recovered  rent  while  the  mill  was  lying  idle  on  account  of  its  explosion. 

'^art*^^  ^'  ^'^^*^'"»  ^^^  Indiana,  528.    So  where  a  refrigerator  was  expressly 

j>X'CkB^^^^  to  keep  chickens  sound  until  the  next  spring,  the  buyer  recovered 

^^«»a        ^hich  he  would  have  made  if  the  warranty  had  not  been  broken. 

3^^^****  V.  Banla,  118  New  York,  538;  16  Am.  St.  Rep.  779,  citing  Reed  v. 

^XTort.^'"'^^/,  101  :Sew  York,  270;   Wakeman  v.  Wheeler  J-  W.  M.  Co,,  101  New 

;j.  •   ^05  J  54  Am.  Rep.  676. 

tie  a.*^  ^^tne  rule  has  been  applied  on  breach  of  an  implied  warranty,  where 

case  c^-f-^^^^  ^*^  ®^^^  under  a  recognized  name  and  for  a  special  use,  as  in  the 

that   A*^^^^^®'  ^°  which  the  difference  in  value  between  the  crop  raised  and 

^e^    -V^^^^  should  have  been  raised  was  allowed.     Passinger  v.  Thorbum,  34 

Am.   :^^^^>  634;  90  Am.  Dec.  753;   WhUe  y.  Miller,  11  New  York,  118;  27 

and    ^"^^^^  ^3;    Wolcott  v.  Mount,  36  New  Jersey  Law,  262 ;  13  Am.  Rep.  438; 

Geo'T^       ^^    ^^  article  sold  as  "  Paris  Green,"  for  destroying  worms,  Jones  v. 

nolef^^  ^fP^    Texas,  345;  48  Am.  Rep.  280;  and  so  of  a  fertilizer,  Belly,  Key- 

Alabama,  511.     In  the  last  case  interest  was  allowed  on  the  amount 

•-     ^i. —  40 
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expended.  But  interest  on  the  damages  was  disallowed  in  White  v.  Miller,  78 
New  York,  393;  34  Am.  Rep.  544.  See  Shaw  v.  Smith,  45  Kansas,  334;  11 
Lawyers*  Rep.  Annotated,  681. 

In  some  of  the  seed  cases  however  possible  profits  have  been  disallowed, 
and  the  recovery  has  been  limited  to  the  purchase  price  and  interest,  and  the 
cost  of  labour  in  preparing  the  ground,  less  any  benefit  to  the  land  thereby. 
Fei'iis  V.  Comatock,  33  Connecticut,  513;  Butler  v.  Moore,  68  Georgia,  780; 
45  Am.  Rep.  508.  In  Kingsbury  v.  Taylor,  29  Maine,  508 ;  50  Am.  Dec.  607, 
on  a  sale  of  seed,  in  the  absence  of  express  warranty  or  fraud,  no  recovery 
whatever  was  allowed.  The  present  writer  (Browne  on  Sales,  p.  201)  says: 
"  The  latter  rule  seems  the  more  just  and  reasonable.  In  the  absence  of  an 
express  warranty,  it  is  a  very  onerous  and  impolitic  measure  of  damages,  and 
one  under  which  it  would  be  impossible  to  conduct  the  seed  business,  to  mulct 
the  seller  in  thousands  of  dollars  for  contingent  profits,  without  regard  to 
weather  or  cultivation,  on  the  sale  of  a  few  dollars'  worth  of  seeds."  "  It  is 
reasonable  that  gains  prevented,  as  well  as  losses  actually  sustained,  are 
recoverable  where  the  gains  are  certain ;  thus  where  tobacco  packing  cases 
are  the  subject  of  sale,  the  seller  impliedly  warrants  that  he  will  make  good 
any  damage  done  to  the  tobacco  by  moulding,  Gerst  v.  Jones,  32  Grattan 
(Virginia),  518 ;  34  Am.  Rep.  773 ;  but  to  hold  a  seller  on  an  implied  war- 
ranty as  against  wind  and  frost  and  bugs  and  worms,  seems  to  the  writer  very 
near  the  apex  of  absurdity." 

In  Spencer  v.  Hamilton,  113  North  Carolina,  49 ;  37  Am.  St.  Rep.  611,  it  was 
held  that  on  breach  of  a  lessor's  contract  to  clean  out  ditches  on  the  land,  the 
lessee  might  recover  the  amount  of  the  consequent  diminution  in  value  of 
the  crops. 

On  breach  of  a  contract  to  furnish  boilers  and  machinery  for  a  boat  to  be 
used  at  a  summer  pleasure  resort,  the  recovery  may  embrace  the  rental  value 
of  the  boat,  and  the  value  of  the  owner's  services  and  the  wages  of  employees 
during  the  period  of  idleness  entailed  by  the  breach.  Broumell  v.  Chapman, 
84  Iowa,  504 ;  35  Am.  St.  Rep.  326. 

For  special  loss,  not  natural  and  obvious,  there  can  be  no  recovery ;  it  is 
essential  that  both  parties  should  have  knoWn  the  circumstances  from  which 
it  may  be  implied  that  it  was  had  in  contemplation.  All  the  cases  imply  or  de- 
clare this :  "  A  party  is  liable  for  all  the  direct  damages  which  both  parties  to 
the  contract  would  have  contemplated  as  fiowing  from  its  breach,  if  at  the  time 
they  entered  into  it,  they  had  bestowed  proper  attention  upon  the  subject  and 
had  been  fully  informed  of  the  facts."  Leonard  v.  iV.  Y.,  ^c.  Tel,  Co.,  41 
New  York,  544;  1  Am.  Rep.  446. 
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RULE. 

Where  a  contract  is  made  for  an  entire  service  to  be 
rendered  by  A.  to  B.,  and  after  part  of  the  service  is  per- 
formed A.  is,  without  default  of  B.,  rendered  incapable  of 
further  performance,  A.  cannot  recover  anything  under  the 
contract,  nor  can  he  sue  upon  a  quantum  meruit.  But  where 
B.  has  broken  the  contract  so  that  further  services  become 
useless,  A.  may  recover  upon  a  quantum  meruit  for  the  work 
done. 

Cutter,  Administratrix  of  Cutter  v.  Powell. 

6  T.  R.  320-327  (s.  c.  3  R.  R.  185  ;   2  Sm.  L.  Cas.  1). 

Contract,  —  Entire  Promise,  —  Incomplete  Performance, 

If  a  sailor  hired  for  a  voyage  take  a  promissory  note  from  hia  employer  [320] 
for  a  certain  sum  provided  he  proceed,  continue,  and  do  his  duty  on  board 
for  the  voyage,  and  before  the  arrival  of  the  ship  he  dies,  no  wages  can  be 
claimed  either  on  the  contract  or  on  a  quantum  meruit 

To  assumpsit  for  work  and  labour  done  by  the  intestate,  the 
defendant  pleaded  the  general  issue.  And  at  the  trial  at  Lancaster 
the  jury  found  a  verdict  for  the  plaintiff  for  £31  10s.,  subject  to 
the  opinion  of  this  Court  on  the  following  case. 

The  defendant  being  at  Jamaica  subscribed  and  delivered  to 
T.  Cutter  the  intestate  a  note,  whereof  the  following  is  a  copy: 
"  Ten  days  after  the  ship  Governor  Parry,  myself  master,  arrives 
at  Liverpool,  I  promise  to  pay  to  Mr.  T.  Cutter  the  sum  of  thirty 
guineas,  provided  he  proceeds,  continues,  and  does  his  duty  as 
second  mate  in  the  said  ship  from  hence  to  the  Port  of  Liverpool. 
Kingston,  July  31st,  1793."  The  ship  Goveimor  Parry  sailed 
from  Kingston  on  the  2nd  of  August,  1793,  and  arrived  in  the 
Port  of  Liverpool  on  the  9th  of  October  following.  T.  Cutter  went 
on  board  the  ship  on  the  31st  of  July,  1793,  and  sailed  in  her  on 
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the  2nd  day  of  August,  and  proceeded,  continued  and  did  his  duty 
as  second  mate  in  her  from  Kingston  until  his  death,  which 
happened  on  the  20th  of  September  following,  and  before  the  ship's 
arrival  in  the  Port  of  Liverpool.  The  usual  wages  of  a  second  mate 
of  a  ship  on  such  a  voyage,  when  shipped  by  the  month  out  and 
home,  is  four  pounds  per  month ;  but  when  seamen  are  shipped  by 
the  run  from  Jamaica  to  England,  a  gross  sum  is  usually  given. 
The  usual  length  of  a  voyage  from  Jamaica  to  Liverpool  is  about 
eight  weeks. 

This  was  argued  last  term  by  J.  Haywood  for  the  plaintiff;  but 
the  Court  desired  the  case  to  stand  over,  that  inquiries  might  be 
made  relative  to  the  usage  in  the  commercial  world  on  these  kinds 
of  agreements.  It  now  appeared  that  there  was  no  fixed  settled 
usage  one  way  or  the  other ;  but  several  instances  were  mentioned 
as  having  happened  within  these  two  years,  in  some  of  which  the 
merchants  had  paid  the  whole  wages  under  circumstances  similar 
to  the  present,  and  in  others  a  proportionable  part.  The  case  was 
now  again  argued  by 

Chambre  for  the  plaintiff,  and  Wood  for  the  defendant. 

Arguments  for  the  plaintiff.  —  The  plaintiff  is  entitled  to  recover 
a  proportionable  part  of  the  wages  on  a  quantum  meruit  for  work 
and  labour  done  by  the  intestate  during  that  part  of  the 
[*  321]  *  voyage  that  he  lived  and  served  the  defendant;  as  in  the 
ordinary  case  of  a  contract  of  hiring  for  a  year,  if  the  ser- 
vant die  during  the  year,  his  representatives  are  entitled  to  a 
proportionable  part  of  his  wages.  If  any  defence  can  be  set  up 
against  the  present  claim,  it  must  arise  either  from  some  known 
general  rule  of  law  respecting  marine  service,  or  from  the  particular 
terms  of  the  contract  between  these  parties.  But  there  is  no  such 
rule  applicable  to  marine  service  in  general  as  will  prevent  the 
plaintiffs  recovering,  neither  will  it  be  found,  on  consideration,  that 
there  is  anything  in  the  terms  of  this  contract  to  defeat  the  present 
claim.  It  is  indeed  a  general  rule  that  freight  is  the  mother  of 
wages ;  and  therefore  if  the  voyage  be  not  performed,  and  the 
owners  receive  no  freight,  the  sailors  lose  their  wages;  though  that 
has  some  exceptions  where  the  voyage  is  lost  by  the  fault  of  the 
owners,  as  if  the  ship  be  seized  for  a  debt  of  the  owners,  or  on 
account  of  having  contraband  goods  on  board ;  in  either  of  which 
cases  the  sailors  are  entitled  to  their  wages,  though  the  voyage  be 
not  performed.    Vin.  Abr.  "Mariners,"  235.    But  here  the  rule 
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itself  does  not  apply,  the  voyage  having  been  performed,  and  the 
owners  having  earned  their  freight.  There  is  also  another  general 
rule,  that  if  a  sailor  desert,  he  shall  lose  his  wages;  but  that 
is  founded  upon  public  policy,  and  was  introduced  as  a  means  of 
preserving  the  ship.  But  that  rule  cannot  apply  to  this  case ;  for 
there  the  sailor  forfeits  his  wages  by  his  own  wrongful  act,  whereas 
here  the  seaman  was  prevented  completing  his  contract  by  the  act 
of  God.  So  if  a  mariner  be  impressed,  he  does  not  forfeit  his 
wages ;  for  in  Wiggin%  v.  Ingleton,  2  Lord  Eaym.  1214,  Lord  Holt 
held  that  a  seaman,  who  was  impressed  before  the  ship  returned  to 
the  port  of  delivery,  might  recover  wages  pro  tanto.  Neither  is 
there  anything  in  the  terms  of  this  contract  to  prevent  the  plaintifiPs 
recovering  on  a  quantum  meruit  The  note  is  a  security,  and  not 
an  agreement;  it  is  in  the  form  of  a  promissory  note,  and  was 
given  by  the  master  of  the  ship  to  the  intestate  to  secure  the  pay- 
ment of  a  gross  sum  of  money,  on  condition  that  the  intestate 
should  be  able  to,  and  should  actually,  perform  a  given  duty.  The 
condition  was  inserted  to  prevent  the  desertion  of  the  intestate,  and 
to  ensure  his  good  conduct  during  the  voyage.  And  in  cases  of 
this  kind,  the  contract  is  to  be  construed  liberally.  In  Edwards 
V.  Child,  2  Vern.  727,  where  the  mariners  had  given  bonds 
to  the  East  India  *  Company  not  to  demand  their  wages  [*  322] 
unless  the  ship  returned  to  the  Port  of  London,  it  was 
held  that  as  the  ship  had  sailed  to  India  and  had  there  delivered 
her  outward  bound  cargo,  the  mariners  were  entitled  to  their  wages 
on  the  outward  bound  voyage,  though  the  ship  was  taken  on  her 
return  to  England.  This  note  cannot  be  construed  literally,  for 
then  the  intestate  would  not  have  been  entitled  to  anything  though 
he  had  lived  and  continued  on  board  during  the  whole  voyage,  if  he 
had  been  disabled  by  sickness  from  performing  his  duty.  But  even 
if  this  is  to  be  considered  as  a  contract  between  the  parties,  and  the 
words  of  it  are  to  be  construed  strictly,  still  the  plaintiff  is  entitled 
to  recover  on  a  quantum  meruit,  because  that  contract  does  not 
apply  to  this  case.  The  note  was  given  for  a  specific  sum  to  be  paid 
in  a  given  event ;  but  that  event  has  not  happened,  and  the  action 
is  not  brought  on  the  note.  The  parties  provided  for  one  particular 
case :  but  there  was  no  express  contract  for  the  case  that  has 
happened  ;  and  therefore  the  plaintiff  may  resort  to  an  undertaking 
which  the  law  implies,  on  a  quantum  meruit  for  work  and  labour 
done  by  the  intestate.     For  though,  as  the  condition  in  the  note, 
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which  may  be  taken  to  be  a  condition  precedent,  was  not  complied 
with,  the  plaintiff  cannot  recover  the  sum  which  was  to  have  been 
paid  if  the  condition  had  been  performed  by  the  intestate,  there  is 
no  reason  why  the  representative  of  the  seaman,  who  performed 
certain  services  for  the  defendant,  should  not  recover  something  for 
the  work  and  labour  of  the  intestate  in  a  case  to  which  the  ejcpress 
contract  does  not  apply. 

Arguments  on  behalf  of  the  defendant.  —  Nothing  can  be  more 
clearly  established  than  that  where  there  is  an  express  contract 
between  the  parties,  they  cannot  resort  to  an  implied  one.  It  is 
only  because  the  parties  have  not  expressed  what  their  agreement 
was  that  the  law  implies  what  they  would  have  agreed  to  do  had  they 
entered  into  a  precise  treaty  :  but  when  once  they  have  expressed 
what  their  agreement  was,  the  law  will  not  imply  any  agreement 
at  all.  In  this  case  the  intestate  and  the  defendant  reduced  their 
agreement  into  writing,  by  the  terms  of  which  they  must  now  be 
bound.  This  is  an  entire  and  indivisible  contract ;  the  defendant 
engaged  to  pay  a  certain  sum  of  money,  provided  the  intestate 
continued  to  perform  his  duty  during  the  whole  voyage;  that  pro- 
viso is  a  condition  precedent  to  the  intestate  or  his  representative 

claiming  the  money  from  the  defendant,  and  that  condition 
[*323]  not  having  been  performed,  the  plaintiff  cannot   *now 

recover  anything.  If  the  parties  had  entered  into  no 
agreement  and  the  intestate  had  chosen  to  trust  to  the  wages  that 
he  would  have  earned  and  might  have  recovered  on  a  qtuintum 
meruit,  he  would  only  have  been  entitled  to  £8 ;  instead  of  which 
he  expressly  stipulated  that  he  should  receive  thirty  guineas  if  he 
continued  to  perform  his  duty  for  the  whole  voyage.  He  preferred 
taking  the  chance  of  earning  a  large  sum  in  the  event  of  his  con- 
tinuing on  board  during  the  whole  voyage,  to  receiving  a  certain, 
but  smaller,  rate  of  wages  for  the  time  he  should  actually  serve 
on  board ;  and  having  made  that  election,  his  representative  must 
be  bound  by  it.  In  the  common  case  of  service,  if  a  servant  who 
is  hired  for  a  year  die  in  the  middle  of  it,  his  executor  may  recover 
part  of  his  wages  in  proportion  to  the  time  of  serv^ice ;  *  but  if  the 
servant  agreed  to  receive  a  larger  sum  than  the  ordinary  rate  of 
wages  on  the  express  condition  of  his  serving  the  whole  year,  his 
executor  would  not  be  entitled  to  any  part  of  such  wages  in  the 

1  The  old  law  wm  otherwiae :  Vid.  Bro.  Abr. "Apportionment,"  pi.  13 ;  ib. "  Labouren," 
pi.  4S;  ib.  "  Contract,"  pL  31,  and  Worth  v.  Viner,  3  Vin.  Abr.  8  and  9. 
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event  of  the  servant  dying  before  the  expiration  of  the  year.  The 
title  to  marine  wages  by  no  means  depends  on  the  owners  being 
entitled  to  freight ;  for  if  the  sailors  desert,  or  do  not  perform  their 
duty,  they  are  not  entitled  to  wages  though  the  owners  earn  the 
freight.  Nor  is  it  conclusive  against  the  defendant  that  the  intes- 
tate was  prevented  fulfilling  his  contract  by  the  act  of  God ;  for  the 
same  reason  would  apply  to  the  loss  of  a  ship,  which  may  equally 
happen  by  the  act  of  God,  and  without  any  default  in  tlie  sailors  ; 
and  yet  in  that  case  the  sailors  lose  their  wages.  But  there  are 
other  cases  that  bear  equally  hard  upon  contracting  parties,  and  in 
which  an  innocent  person  must  suffer  if  the  terms  of  his  contract 
require  it;  e,g,,  the  tenant  of  a  house  who  covenants  to  pay  rent 
and  who  is  bound  to  continue  paying  the  rent,  though  the  house 
be  burned  down.  Bdfour  v.  Weston,  1  T.  R  310 ;  1  K.  E.  210.  [Lord 
Kenyon,  C.  J.  But  that  must  be  taken  with  some  qualification ; 
for  where  an  action  was  brought  for  rent  after  the  house  was 
burned  down,  and  the  tenant  applied  to  the  Court  of  Chancery  for 
an  injunction,  Lord  Ch.  Northington  said  that  if  the  tenant  would 
give  up  his  lease,  he  should  not  be  bound  to  pay  the  rent.  Brmvn  v. 
Quilter,  Ambl.  619.]  With  regard  to  the  case  cited  from  2  Lord 
Saym.,  the  case  of  a  mariner  impressed  is  an  excepted 
•case,  and  the  reason  of  that  decision  was  founded  on  [*324] 
principles  of  public  policy. 

Lord  Kenyon  C.  J.  I  should  be  extremely  sorry  that  in  the 
decision  of  this  case  we  should  determine  against  what  has  been 
the  received  opinion  in  the  mercantile  world  on  contracts  of  this 
kind,  because  it  is  of  great  importance  that  the  laws  by  which  the 
contracts  of  so  numerous  and  so  useful  a  body  of  men  as  the 
sailors  are  supposed  to  be  guided  should  not  be  overturned. 
Whether  these  kind  of  notes  are  much  in  use  among  the  seamen, 
we  are  not  sufficiently  informed ;  and  the  instances  now  stated  to 
us  from  Liverpool  are  too  recent  to  form  anything  like  usage. 
But  it  seems  to  me  at  present  that  the  decision  of  this  case  may 
proceed  on  the  particular  words  of  this  contract  and  the  precise 
facts  here  stated,  without  touching  marine  contracte  in  general. 
That  where  the  parties  have  come  to  an  express  contract  none  can 
be  implied  has  prevailed  so  long  as  to  be  reduced  to  an  axiom  in 
the  law.  Here  the  defendant  expressly  promised  to  pay  the 
intestate  thirty  guineas,  provided  he  proceeded,  continued,  and  did 
his  duty  as  second  mate  in  the  ship  from  Jamaica  to  Liverpool ; 
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and  the  accompanying  circumstances  disclosed  in  the  case  are  that 
the  common  rate  of  wages  is  four  pounds  per  month,  when  the 
party  is  paid  in  proportion  to  the  time  he  serves ;  and  that  this 
voyage  is  generally  performed  in  two  months.  Therefore  if  there 
had  been  no  contract  between  these  parties,  all  that  the  intestate 
could  have  recovered  on  a  quantum  meruit  for  the  voyage  would 
have  been  eight  pounds ;  whereas  here  the  defendant  contracted  to 
pay  thirty  guineas  provided  the  mate  continued  to  do  his  duty  as 
mate  during  the  whole  voyage,  in  which  case  the  latter  would 
have  received  nearly  four  times  as  much  as  if  he  were  paid  for  the 
number  of  months  he  served.  He  stipulated  to  receive  the  larger 
sum  if  the  whole  duty  were  performed,  and  nothing  unless  the 
whole  of  that  duty  were  performed:  it  was  a  kind  of  insurance. 
On  this  particular  contract  my  opinion  is  formed  at  present ;  at 
the  same  time  I  must  say  that  if  we  were  assured  that  these  notes 
are  in  universal  use,  and  that  the  commercial  world  have  received 
and  acted  upon  them  in  a  different  sense,  I  should  give  up  my  own 
opinion. 

AsHHURST,  J.  We  cannot  collect  that  there  is  any  custom  pre- 
vailing among  merchants  on  these  contracts ;  and  therefore 
[*  325]  we  have  nothing  to  guide  us  but  the  terms  of  the  *  contract 
itself.  This  is  a  written  contract,  and  it  speaks  for  itself. 
And  as  it  is  entire,  and  as  the  defendant's  promise  depends  on  a 
condition  precedent  to  be  performed  by  the  other  party,  the  condition 
must  be  performed  before  the  other  party  is  entitled  to  receive  any- 
thing under  it.  It  has  been  argued  however  that  the  plaintiff  may 
now  recover  on  a  quantum  meruit ;  but  she  has  no  right  to  desert 
the  agreement ;  for  wherever  there  is  an  express  contract  the  parties 
must  be  guided  by  it ;  and  one  party  cannot  relinquish  or  abide  by 
it  as  it  may  suit  his  advantage.  Here  the  intestate  was  by  the 
terms  of  his  contract  to  perform  a  given  duty  before  he  could  call 
upon  the  defendant  to  pay  him  anything ;  it  was  a  condition  pre- 
cedent, without  performing  which  the  defendant  is  not  liable. 
And  that  seems  to  me  to  conclude  the  question ;  the  intestate  did 
not  perform  the  contract  on  his  part;  he  was  not  indeed  to  blame 
for  not  doing  it ;  but  still  as  this  was  a  condition  precedent,  and  as 
he  did  not  perform  it,  his  representative  is  not  entitled  to  recover. 
Grose,  J.  In  this  case  the  plaintiff  must  either  recover  on  the 
particular  stipulation  between  the  parties,  or  on  some  general 
known  rule   of  law,  the   latter  of  which  has  not  been   much 
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relied  upon.  I  have  looked  into  the  laws  of  Oleron  ;  and  I  have 
seen  a  late  case  on  this  subject  ia  the  Court  of  Common  Pleas, 
Chandler  v.  Q-reaves,  Hil.  32  Geo.  III.  C.  B.  I  have  also  inquired 
into  the  practice  of  the  merchants  in  the  city,  and  have  been 
informed  that  these  contracts  are  not  considered  as  divisible,  and 
that  the  seaman  must  perform  the  voyage,  otherwise  he  is  not 
entitled  to  his  wages ;  though  I  must  add  that  the  result  of  my 
inquiries  has  not  been  perfectly  satisfactory,  and  therefore  I  do 
not  rely  upon  it.  The  laws  of  Oleron  are  extremely  favourable  to 
the  seamen ;  so  much  so  that  if  a  sailor,  who  has  agreed  for  a 
voyage,  be  taken  ill  and  put  on  shore  before  the  voyage  is  com- 
pleted, he  is  nevertheless  entitled  to  his  whole  wages  after  deduct- 
ing what  has  been  laid  out  for  him.  In  the  case  of  Chandler  v. 
Greaves,  where  the  jury  gave  a  verdict  for  the  whole  wages  to  the 
plaintiff  who  was  put  on  shore  on  account  of  a  broken  leg,  the 
Court  refused  to  grant  a  new  trial,  though  I  do  not  know  the  precise 
grounds  on  which  the  Court  proceeded.  However,  in  this  case  the 
agreement  is  conclusive ;  the  defendant  only  engaged  to  pay  the 
intestate  on  condition  of  his  continuing  to  do  his  duty  on  board 
during  the  whole  voyage ;  and  the  latter  was  to  be  entitled 
either  to  thirty  guineas  or  to  nothing,  for  such  was  *  the  [*  326] 
contract  between  the  parties.  And  when  we  recollect  how 
large  a  price  was  to  be  given  in  the  event  of  the  mate  continuing  on 
board  during  the  whole  voyage  instead  of  the  small  sum  which  is 
usually  given  per  month,  it  may  fairly  be  considered  that  the  parties 
themselves  understood  that  if  the  whole  duty  were  performed,  the 
mate  was  to  receive  the  whole  sum,  and  that  he  was  not  to  receive 
anything  unless  he  did  continue  on  board  during  the  whole  voy- 
age. That  seems  to  me  to  be  the  situation  in  which  the  mate 
chose  to  put  himself ;  and  as  the  condition  was  not  complied  with, 
his  representative  cannot  now  recover  anything.  I  believe  how- 
ever that  in  point  of  fact  these  notes  are  in  common  nse,  and 
perhaps  it  may  be  prudent  not  to  determine  this  case  until  we  have 
inquired  whether  or  not  there  has  been  any  decision  upon  them. 

Lawrence,  J.  If  we  are  to  determine  this  case  according  to  the 
terms  of  the  instrument  alone  the  plaintiff  is  not  entitled  to 
recover,  because  it  is  an  entire  contract.  In  Salk.  65  there  is  a 
strong  case  to  that  effect ;  there  debt  was  brought  upon  a  writing, 
by  which  the  defendant's  testator  had  appointed  the  plaintiffs 
testator  to  receive  his  rents  and  promised  to  pay  him  £100  per 
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annum  for  his  service ;  the  plaintiff  showed  that  the  defendant's 
testator  died  three  quarters  of  a  year  after,  during  which  time  he 
served  him,  and  he  demanded  £75  for  three  quarters;  after  judg- 
ment for  the  plaintiff  in  the  Common  Pleas,  the  defendant  brought 
a  writ  of  error,  and  it  was  argued  that  without  a  full  year's  service 
nothing  could  be  due,  for  that  it  was  in  nature  of  a  condition  pre- 
cedent ;  that  it  being  one  consideration  and  one  debt  it  could  not 
be  divided ;  and  this  Court  were  of  that  opinion ;  and  reversed  the 
judgment.  With  regard  to  the  common  case  of  an  hired  servant 
to  which  this  has  been  compared ;  such  a  servant,  though  hired  in 
a  general  way,  is  considered  to  be  hired  with  reference  to  the 
general  understanding  upon  the  subject,  —  that  the  servant  shall 
be  entitled  to  his  wages  for  the  time  he  serves  though  he  do  not 
continue  in  the  service  during  the  whole  year.  So  if  the  plaintiff  in 
this  case  could  have  proved  any  usage  that  persons  in  the  situation 
of  this  mate  are  entitled  to  wages  in  proportion  to  the  time  they 
served,  the  plaintiff  might  have  recovered  according  to  that  usage. 
But  if  this  is  to  depend  altogether  on  the  terms  of  the  contract 

itself,  she  cannot  recover  anything.  As  to  the  case  of  the 
[*  327]  impressed  man,  perhaps  it  is  an  excepted  *  case ;  and  I 

believe  that,  in  such  cases  the  king's  oflScers  usually  put 
another  persoxi  on  board  to  supply  the  place  of  the  impressed  man 
during  the  voyage,  so  that  the  service  is  still  performed  for  the 
benefit  of  the  owner  of  the  ship.  Postea  to  the  Defendant^ 

Unless  some  other  information  relative  to  the  usage  in  cases  of 
this  kind  should  be  laid  before  the  Court  before  the  end  of  this 
term ;  but  the  case  was  not  mentioned  again. 

Planch^  ▼.  Colbnm  and  another. 

8  Biug.  14-16  (9.  c.  1  M.  &  Scott,  51  ;  5  C.  &  P.  58). 

Chntract  —  Complete  Perforvianoe  prevented  by  act  of  Promisee,  —  Quantum 

meruit. 

[14]  Defendants  engaged  plaintiff  to  write  a  treatise   for  a  periodical 

publication.      Plaintiff  commenced    the  treatise,   but  before   he  had 
completed  it,  the  defendants  abandoned  the  periodical  publication :  — 

Heldy  that  pltiiutiff  might  sue  for  compensation,  without  tendering  or  de- 
livering the  treatise. 

The  defendants  had  commenced  a  periodical  publication,  under 
the  name  of  "  The  Juvenile  Library,"  and  had  engaged  the  plaintiff 
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to  write  for  it  a  volume  upon  Costume  and  Ancient  Armour.  The 
declaration  stated,  that  the  defendant  liad  engaged  the  plaintiff 
for  £100  to  write  this  work  for  publication  in  "The  Juvenile 
Library;"  and  alleged  for  breach,  that  though  the  author  wrote  a 
part,  and  was  ready  and  willing  to  complete  and  deliver  the  whole 
for  insertion  in  that  publication,  yet  that  the  defendants  would 
not  publish  it  there,  and  refused  to  pay  the  plaintiff  the  sum 
of  £100,  which  they  had  previously  agreed  he  should  receive. 
There  were  then  the  common  counts  for  work  and  labour. 

At  the  trial  before  Tindal,  C.  J.,  Middlesex  sittings  after  last 
term,  it  appeared  that  the  plaintiff,  after  entering  into  the  engage- 
ment stated  in  the  declaration,  commenced  and  completed  a 
considerable  portion  of  the  work ;  performed  a  journey  to  inspect 
a  collection  of  ancient  armour,  and  made  drawings  therefrom ;  but 
never  tendered  or  delivered  his  performance  to  the  defendants, 
they  having  finally  abandoned  the  publication  of  "The  Juvenile 
Library,"  upon  the  ill  success  of  the  early  numbers  of  the 
work.  An  attempt  was  made  *  to  show  that  the  plaintiff  [*  15] 
had  entered  into  a  new  contract. 

The  Chief  Justice  left  it  to  the  jury  to  say.  whether  the  work 
had  been  abandoned  by  the  defendants,  and  whether  the  plaintiff 
had  entered  into  any  new  contract;  and  a  verdict  having  been 
found  for  him,  with  £50  damages, — 

Spankie,  Serjt.,  moved  to  set  it  aside,  on  the  ground  that  the 
plaintiff  could  not  recover  on  the  special  contract,  for  want  of 
having  tendered  or  delivered  the  work  pursuant  to  the  contract; 
and  he  could  not  resort  to  the  common  counts  for  work  and 
labour,  when  he  was  bound  by  the  special  contract  to  deliver  the 
work.  If  the  plaintiff  had  delivered  the  work,  or  so  much  of  it  as 
he  had  completed  at  the  time  "  The  Juvenile  Library  "  was  aban- 
doned, the  defendants  might  have  turned  it  to  account  in  some 
other  w^ay. 

Tindal,  C.  J.  In  this  case  a  contract  had  been  entered  into 
for  the  publication  of  a  work  on  Costume  and  Ancient  Armour  in 
**  The  Juvenile  Library."  The  considerations  by  which  an  author 
is  generally  actuated  in  undertaking  to  write  a  work  are  pecuniary 
profit  and  literary  reputation.  Now,  it  is  clear  that  the  latter 
may  be  sacrificed,  if  an  author,  who  has  engaged  to  write  a  volume 
of  a  popular  nature,  to  be  published  in  a  work  intended  for  a 
juvenile  class  of  readers,  should  be  subject  to  have  his  writings 
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published  as  a  separate  and  distinct  work,  and  therefore  liable 
to  be  judged  of  by  more  severe  rules  than  would  be  applied  to  a 
familiar  work  intended  merely  for  children.  The  fact  was,  that 
the  defendants  not  only  suspended,  but  actually  put  an  end  to 
"The  Juvenile  Library ;"  they  had  broken  their  contract  with  the 
plaintiff;  and  an  attempt  was  made,  but  quite  unsuc- 
[*  16]  cessfuUy,  to  show  that  the  plaintiff  *  had  afterwards 
entered  into  a  new  contract  to  allow  them  to  publish  his 
book  as  a  separate  work. 

I  agree  that,  when  a  special  contract  is  in  existence  and  open, 
the  plaintiff  cannot  sue  on  a  quantum  meruit :  part  of  the  question 
here,  therefore,  was,  whether  the  contract  did  exist  or  not.  It 
distinctly  appeared  that  the  work  was  finally  abandoned ;  and  the 
jury  found  that  no  new  contract  had  been  entered  into.  Under 
these  circumstances  the  plaintiff  ought  not  to  lose  the  fruit  of  his 
labour ;  and  there  is  no  ground  for  the  application  which  has  been 
made. 

Gaselee,  J.,  concurred. 

BosANQUET,  J.  The  plaintiff  is  entitled  to  retain  his  verdict. 
The  jury  have  found  that  the  contract  was  abandoned ;  but  it  is 
said  that  the  plaintiff  ought  to  have  tendered  or  delivered  the 
work.  It  was  part  of  the  contract,  however,  that  the  work  should 
be  published  in  a  particular  shape ;  and  if  it  had  been  delivered 
after  the  abandonment  of  the  original  design,  it  might  have  been 
published  in  a  way  not  consistent  with  the  plaintiff's  reputation, 
or  not  at  all. 

Alderson,  J.,  concurred,  and  the  learned  Serjeant 

Took  nothing, 

ENGLISH  NOTES. 

The  principle  of  Cutter  v.  Powell  was  applied  in  Ellis  v.  ffamlen 
(1810),  3  Taunt.  52,  12  R.  R.  595,  where  it  was  decided  that  if  a 
builder  undertakes  a  work  of  specified  dimensions  and  materials  and 
omits  to  put  into  the  building  joists  and  other  materials  of  the  specified 
description,  he  cannot  recover  upon  a  quantum  valebant  for  the  work, 
labour,  and  materials.  A  similar  principle  was  followed  in  Sinclair  v. 
Bowles  (1829),  9  B.  &  C.  92,  4  M.  &  R.  1,  where  the  contract  was  for 
repairing  and  making  perfect  a  chandelier.  In  Bead  v.  Hann  (1830), 
10  B.  &  C.  438,  a  shipbroker  sued  to  recover  for  work  and  labour  in 
respect  of  the  negotiations  for  a  charter-party  which  had  gone  off.     It 
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was  proved  that  the  custom  was  that  the  broker  was  entitled  to  receive 
from  the  shipowner  a  certain  commission  provided  a  complete  contract 
was  made.  Parke,  J.,  in  giving  judgment,  said:  *^  The  claim  of  the 
plaintiff  rests  on  the  custom,  and  not  on  a  quantum  meruit.  The  cus- 
tom supposes  a  special  contract  between  the  parties,  and  if  that  is 
not  satisfied,  no  claim  at  all  arises,  for  no  other  contract  can  be 
implied.  In  some  cases  a  special  contract,  not  executed,  may  give 
rise  to  a  claim  in  the  nature  of  a  quantum  meruit ;  ex.  gr.,  where 
a  special  contract  has  been  made  for  goods,  and  goods  sent  not 
according  to  the  contract  are  retained  by  the  party,  there  a  claim  for 
the  value  on  a  quantum  valebant  may  be  supported,  but  then,  from  the 
circumstances,  a  new  contract  may  be  implied."  A  somewhat  similar 
case  is  that  of  Simpson  v.  Lamb  (1856),  17  C.  B.  584,  25  L.  J.  C.  P. 
113,  where  an  agent  employed  to  sell  an  advowson  on  commission, 
sought  to  recover  on  a  quantum  meruit  when  the  authority  had  been 
revoked.  It  was  held  that  he  could  not  recover,  on  the  ground  that 
the  power  to  revoke  without  compensation  was  implied,  in  the  original 
contract.  In  giving  judgment,  Jervis,  C.  J.,  said:  **  I  take  it  that  in 
ordinary  cases  such  an  authority  cannot  be  revoked  without  reimbursing 
the  party  to  whom  it  is  given  for  the  labour  he  has  bestowed  or  the  ex- 
pense he  has  been  put  to.  As,  for  instance,  in  the  case  where  an  artist 
has  been  employed  to  paint  a  picture,  and  the  employer  revokes  the 
order  before  the  completion  of  the  picture.  .  .  .  Yet  it  is  perfectly 
possible  that  there  may  be  a  contract  of  employment  of  a  qualified 
nature,  to  the  effect  that  if  the  work  be  not  completed  there  is  not  to 
be  any  payment.  I  think  that  in  this  case  the  evidence  shows  a  con- 
tract of  that  qualified  nature.  It  is  like  the  case  of  house-agents  and 
shipbrokers,  who  if  they  do  not  effect  a  contract  receive  nothing.'' 

The  rule  in  Cutter  \,  Powell  is  subject  to  various  exceptions,  namely: 
(1)  Where  the  defendant  is  the  cause  of  the  plaintiff's  failure  or  in- 
capacity to  complete  his  part,  he  can  sue  on  quantum  meruit,  Planche 
V.  Colburn,  No.  61  (supra) -,  Inchhald  v.  Western  Neilgherry  Coffee^ 
&c.  Co.  (1864),  17  C.  B.  (N.  S.)  733;  34  L.  J.  C.  P.  15.  In  the  last- 
mentioned  case,  the  directors  of  the  defendant  company  undertook  to 
give  a  shareholder  a  fixed  sum  at  once,  and  further  sums  when  all  the 
shares  were  allotted.  Before  the  allotment  took  place,  the  company 
was  wound  up.  It  was  held  that  the  plaintiff  could  recover  not  only 
the  fixed  sum  but  also  a  reasonable  amount  for  his  work  and  labour. 
See  also  Green  v.  Lucas  (1875),  33  L.  T,  584.  (2)  Where  the  defend- 
ant has  elected  to  retain  some  benefit  from  the  part  performance,  he 
must  pay  a  reasonable  sum  for  work  and  labour.  JRead  v.  Rann,  per 
Parke,  B.,  supra.  In  Munro  v.  Butt  (1858),  8  El.  &  BL  738,  the 
plaintiff  undertook  to  complete  certain  buildings  for  a  fixed  sum  and 
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failed  to  do  so.  He  then  sued  for  the  amount  of  work  done.  On  the 
refusal  of  the  plaintiff  to  complete  the  buildings,  the  defendant  had  re- 
sumed possession  of  the  house,  and  so  far  was  enjoying  the  fruits  of  the 
plaintiff's  labour.  It  was  held  that  the  suit  was  not  maintainable,  as 
the  benefit  to  the  defendant  was  not  separable  from  the  exercise  of  his 
rights  of  property.  A  new  contract  cannot  be  implied  merely  from  his 
possession  of  his  own  land  on  which  somebody  has  built  a  house  contrary 
to  his  orders. 

Where  the  special  contract  is  deviated  from  with  the  consent  of  both 
parties,  the  special  contract  will  furnish  the  rule  of  payment  so  far  as 
it  can  be  traced,  and  the  rest  can  be  recovered  upon  a  quantum  meruit. 
Eobson  V.  Godfrey y  (1816),  Holt  N.  P.  236,  17  E.  R.  629. 

AMERICAN  NOTES. 

Cutter  V.  Powell  is  pronounced  the  leading  case  and  is  set  forth  in  the  text 
in  Lawson  on  Contracts,  §  469. 

In  connection  with  this  case,  consult  notes,  vol.  1,  p.  347,  under  "  Accident," 
and  ante,  Nos.  54,  55,  p.  See  notes,  19  Am.  Dec.  276 ;  31  ibid.  518 ;  31  Am. 
Rep.  100. 

The  tendency  of  modern  American  decisions  is  toward  a  more  lenient 
doctrine.  As  in  Jennings  v.  Lyons,  39  Wisconsin,  553 ;  20  Am.  Rep.  57,  it 
was  said :  "  And  where  the  act  to  be  performed  is  one  which  the  prom- 
isor alone  is  competent  to  do,  the  obligation  is  discharged  if  he  is  pre- 
vented by  sickness  or  death  from  performing  it.  Wolfe  v.  Howes,  20  New 
York,  197;  75  Am.  Dec.  888;  Ryan  v.  Dayton,  25  Connecticut,  188;  65  Am. 
Dec.  560 ;  Fuller  v.  Brown,  11  Metcalf  (Mass.),  440 ;  Knight  v.  Bean,  22  Maine, 
531 ;  Lateman  v.  Pollard,  43  ibid,  463 ;  Green  v.  Gilbert,  21  Wisconsin,  896. 
In  other  words,  sickness  or  death  is  generally  regarded  as  an  act  of  God  in 
such  a  sense  that  it  excuses  the  performance,  and  a  recovery  is  allowed  upon 
a  quantum  meruit^  (But  in  that  case,  as  the  contract  was  for  the  service  of  a 
man  and  his  wife  for  a  year  for  a  gross  sum,  the  sickness  of  the  wife  was  held 
not  to  enable  the  husband  to  recover  quantum  meruit  after  his  discharge.) 
This  doctrine  is  supported  by  Coe  v.  SmitJi,  4  Indiana,  79 ;  58  Am.  Dec.  618, 
the  case  of  an  attorney  who  had  agreed  to  defend  a  suit  for  a  certain  sum,  but 
died  before  completing  the  defence.  The  Court  said,  after  citing  Cutter  v. 
Powell,  and  laying  down  the  general  rule:  "In  some  Courts  however  this 
doctrine  seems  to  have  been  doubted  if  not  denied.  Kent  to  the  observation 
above  quoted,  adds  :  *  The  old  rule  is  now  held  to  be  relaxed,  and  wages  it  is 
understood  may  be  apportioned,  upon  the  principle  that  such  is  the  reasonable 
construction  of  the  contract  of  hiring.  Lawrence,  J.,  in  Cutter  v.  Powell^ 
supra;  McClure  v.Pyatt,  4  McCord,  26;  Bacot  v.  Pamell,  2  Bailey,  424.'  And 
Judge  Story,  in  Brooks  v.  Byam,  2  Story,  525,  decided  in  1843,  seems  to  think 
the  maritime  law  should  have  been  applied  to  give  a  different  decision  in 
Cxttter  V.  Powell.  He  says :  *  The  case  of  Cutter  v.  Powell  is  directly  in  point, 
although  I  entertain  considerable  doubt  whether  by  the  maritime  law  the  con- 
tract in  that  case  was  not  divisible.' "  Such  is  the  doctrine  of  Fenton  v.  Clark^ 
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11  Vermont,  557 ;  Greene  v.  Linton,  7  Porter  (Alabama),  133 ;  31  Am.  Dec.  707 ; 
Johnson  V.  Waller ,  155  Massachusetts,  253 ;  Parker  v.  Maconiber,  17  Rhode 
Island,  674 ;  16  Lawyers'  Rep.  Annotated,  858,  citing  Cutter  v.  Powell,  observ- 
ing that  "  in  this  country  it  has  not  been  followed.** 

Some  of  the  Courts  have  made  an  even  wider  departure,  and  hold  that 
although  the  person  contracting  to  perform  an  entire  service  wilfully  abandons 
it,  he  may  still  recover  quantum  meruit,  less  any  damages,  not  exceeding  the 
amount  of  the  services,  which  the  other  has  suffered  in  consequence.  Britton 
V.  Turner,  6  New  Hampshire,  481 ;  26  Am.  Dec.  713 ;  Lee  v.  AshhrtMh,  14  Mis- 
souri, 378;  55  Am.  Dec.  110;  Purcell  v.  McComber,  11  Nebraska,  209;  38  Am. 
Ren.  386  ;  Duncan  v.  Barker,  21  Kansas,  99. 

In  Steeples  v.  Newton,  7  Oregon,  110 ;  33  Am.  Rep.  705,  it  was  held  that 
where  one  fails  fully  to  perform  a  contract  for  labour  for  any  reason  except 
voluntary  abandonment,  and  the  labour  rendered  is  valuable,  he  may  recover 
the  value  of  the  labour  performed  less  any  damage  sustained  by  the  other 
party  by  the  breach.  The  Court  said :  "  To  adopt  the  rule  that  in  all  cases 
the  party  shall  be  held  to  a  literal  compliance  with  his  special  contract  before 
he  can  recover  anything  for  labour,  is  too  harsh  and  would  often  be  unjust ; 
and  on  the  other  hand,  to  hold  the  rule  as  stated  in  the  case  of  Britton  v. 
Turner,  6  N.  H.  481,  that  a  party  may  voluntarily  abandon  his  special  contract 
and  lose  nothing  thereby,  would  have  a  tendency  to  encourage  bad  faith  and 
lessen  the  sacredness  of  solemn  obligations,  which  it  is  the  duty  of  the  Courts 
to  uphold  and  enforce  so  far  as  the  same  can  be  done  without  doing  manifest 
injustice.  It  would  be  unjust  to  require  a  total  performance  in  cases  where 
the  party  in  default  has  bestowed  his  labour  for  the  benefit  of  his  employer, 
and  fails  fully  to  comply  with  the  terms  of  his  contract  from  some  accident 
or  misfortune  which  does  not  involve  wilful  neglect  or  abandonment  on  his 
part."  This  was  an  action  for  ditching,  and  the  excuse  for  non-completion 
was  the  defendant's  changing  the  route  to  ground  where  the  digging  would 
have  been  more  expensive.  This  seems  to  be  clearly  a  case  of  breach  by  the 
defendant. 

The  doctrine  of  Planchh  v.  Colbum  is  fully  supported  here.  See  Chicago  v. 
Tilley,  103  United  States,  146 ;  Woolner  v.  Hill,  93  New  York,  581 ;  Derby  v. 
Johnson,  21  Vermont,  17;  Rankin  v.  Darnell,  11  B.  Monroe  (Kentucky),  30; 
52  Am.  Dec.  557  ;  Moulton  v.  Trask,  9  Metcalf  (Mass.),  577  ;  Kerr  v.  Little,  42 
New  Jersey  Equity,  528 ;  Durkee  v.  Gunn,  41  Kansas,  496  ;  13  Am.  St.  Rep. 
300. 

This  was  applied  in  Bright  v.  Taylor,  4  Sneed  (Ten? lessee),  159,  where  an 
attorney  agreed  to  defend  one  s^ainst  a  criminal  charge  for  a  certain  sum, 
but  the  client  fled  from  justice ;  and  in  Patterson  v.  Gage,  23  Vermont,  558 ; 
56  Am.  Dec.  96,  where  a  servant  maid  left  her  employer  on  account  of  rude- 
ness of  members  of  his  family  toward  her. 
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Section  X.  —  Specific  Perfarmance. 

No.  62.  — CUDDEE  v,  EUTTER 

(1719.) 

RULE. 

Specific  Performance  will  not  be  ordered  where  the 
actual  carrying  out  of  the  agreement  as  distinguished 
from  compensation  in  money  for  the  breach  cannot  be  of 
importance  to  the  plaintiff. 

Cnddee  v.  Butter. 

Viner  Abr.  vol.  5,  pp.  538-540  (s.  c.  1  White  &  Tudor  L.  C. ;  1  P.  Wms.  570). 

Contract.  — -  Personalty.  —  Specific  Performance. 

A  bill  in  equity  will  not  lie  for  specific  performance  of  an  agreement  to  trans- 
fer South  Sea  Stock. 

[538]  Bill  for  a  specific  performance  of  an  agreement  to  trans- 
fer stock.  The  case  was,  the  defendant  agreed  with  the 
plaintiff  to  transfer  to  him  <£1000,  South  Sea  Stock  upon  the 
20th  of  November  then  next  following,  at  the  rate  of  £104  per 
cent,  and  gave  him  a  promissory  note  under  his  hand  for  so  doing, 
and  received  two  guineas  of  the  plaintiff  in  part  of  the  considera- 
tion money;  hut  the  defendant  in  drawing  the  note  had  put  in 
the  usual  words  (or  pay  the  difference)  which  the  plaintiff  struck 
out,  and  would  not  agree  to,  and  then  the  defendant  signed  the 
note.  After  the  bargain  made,  and  before  the  time  of  delivering 
the  stock,  the  South  Sea  Stock  did  rise  considerably  in  value,  and 
the  defendant  did  not  deliver  the  stock  at  the  day,  but  a  few  days 
after  offered  to  pay  the  difference,  and  submits  so  to  do  by  his 
answer ;  but  the  plaintiff  insists  to  have  the  stock  actually  trans- 
ferred to  him,  and  refuses  to  take  the  difference,  &c. 

Sir  Eobert  Raymond  and  Mr.  Vernon  for  the  defendant  insisted 
that  buying  of  stock  in  this  manner,  to  be  delivered  at  a  future 
time,  at  a  certain  price,  was  in  the  nature  of  a  wager  upon  the  rise 
and  fall  of  stock,  and  therefore  paying  the  difference  is  a  sufficient 
performance  of  the  contract ;  that  a  contract  for  the  sale  of  stock 
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differs  from  other  contracts  for  sale  of  an  house,  lands,  &c.,  for  in 
such  things  there  may  be  a  particular  conveniency  or  benefit  to 
the  buyer  in  this  individual  house,  &c.,  but  it  is  not  so  in  stock ; 
for  one  £1000  is  as  good  as  another  £1000  stock,  and  is  to  be  pur- 
chased daily  in  Exchange  Alley ;  that  the  plaintiff  has  his  remedy 
at  law  for  the  damages,  viz.  the  difference,  and  that  is  the  justice 
of  the  case  between  the  parties ;  that  it  is  discretionary  in  the 
Court  to  decree  a  specific  performance  of  an  agreement,  and  that 
in  many  cases  the  Court  will  leave  the  party  to  his  remedy  at  law 
for  breach  of  a  contract,  &c. 

Sir  Joseph  Jekill,  the  Master  of  the  Eolls  said,  that  this  is 
a  fair  and  reasonable  agreement,  and  he  saw  no  reason  why  the 
Court  should  not  in  this  case,  as  well  as  others,  decree  a  specific 
performance  of  the  contract,  especially  since  it  was  insisted  upon 
by  the  plaintiff  at  the  making  the  agreement ;  that  he  should  not 
be  obliged  to  take  the  difference,  but  would  have  the  stock  actu- 
ally delivered  to  him,  and  it  is  more  for  the  advantage  of  the 
buyer  to  have  the  stock  than  the  difference,  and  saves  him  the 
trouble  of  buying  it  of  another,  and  paying  brokerage;  and  de- 
creed that  the  defendant  do  transfer  the  stock  and  pay  the  divi- 
dends since  20th  Xovember,  plaintiff  to  pay  interest  of  the  money 
to  that  time,  and  ordered  costs  to  the  plaintiff. 

On  an  appeal  from  this  decree,  Parker,  C,  upon  opening  the 
cause  asked  if  the  plaintiff  was  at  the  South  Sea  House  upon  the 
day  appointed  for  transferring  the  stock  to  demand  it,  and 
tender  the  money,  and  seemed  strongly  against  the  plain-  [539] 
tiff,  and  urged  the  law  in  case  of  a  bargain  for  corn  to  be 
delivered  upon  a  day  certain  at  such  a  market,  at  such  a  price, 
and  the  com  is  not  delivered  according  to  the  contract,  the  buyer 
shall  not  by  a  bill  in  equity  compel  the  seller  to  a  specific  per- 
formance of  this  agreement,  but  the  buyer  is  left  to  his  remedy  at 
law  for  breach  of  the  agreement,  to  recover  damages,  (id  est)  the 
difference  between  the  price  agreed  on  by  the  parties,  and  the  price 
of  com  upon  the  market  day. 

It  was  said  it  was  the  common  justice  of  this  Court,  to  compel 
the  party  to  a  specific  performance  of  his  agreement,  if  the  same 
was  just  and  reasonable,  and  fairly  obtained  ;  that  this  was  a  just, 
reasonable,  and  fair  agreement  in  all  the  circumstances ;  it  was 
the  current  price  of  the  stock  at  that  time,  and  no  imposition  upon 
the  defendant ;  that  the  subsequent  rise  could  not  alter  the  case, 
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for  it  was  an  equal  hazard  that  it  might  fall,  and  the  parties  in 
such  contracts  executory  must  take  their  chance ;  they  compared 
it  to  the  case  of  a  contract  for  so  many  bales  of  silk,  or  any  other 
merchandise  to  be  delivered  at  a  future  day,  at  a  certain  price ;  if 
the  value  of  the  silk  or  other  goods  doth  rise  before  the  day,  that 
is  no  excuse  for  non-performance  of  the  contract.  So  in  the  case 
of  a  contract  for  lands,  if  lands  rise  in  value,  yet  the  party  ought 
to  execute  his  agreement.  They  said,  that  from  the  time  of  the 
contract  to  the  time  appointed  for  the  delivery,  the  stock  did  not 
rise  above  £12  per  cent. ;  that  it  was  not  more  at  the  time  of  filing 
the  bill,  which  was  in  January,  1718 ;  nay,  it  was  not  more  at  the 
time  of  the  decree  pronounced  by  the  Master  of  the  Bolls  in 
Michaelmas  Term  last ;  and  thougli  the  stock  has  risen  since  to  a 
vast  price,  between  £900  and  £1000  per  cent.,  if  the  plaintiff 
suffers  by  that,  it  is  his  own  fault  in  not  performing  his  contract 
sooner,  when  he  was  demanded  so  to  do,  and  in  not  obeying  the 
decree  as  he  ought  to  have  done;  that  whatever  has  happened 
since  cannot  alter  the  case ;  that  the  contract  was  reasonable  at 
the  time  it  was  made,  and  so  it  was  when  the  bill  was  filed,  and 
the  decree  pronounced. 

It  was  said  for  the  defendant,  that  the  rule  was  laid  down  too 
general  for  compelling  the  execution  of  agreements  between  the 
parties ;  that  this  Court  would  not  compel  the  party  to  perform  a 
hard  agreement,  though  it  was  fair  at  the  time  it  was  made,  but 
leave  the  other  party  to  his  remedy  at  law  ;  that  it  was  very  un- 
reasonable now  to  compel  the  defendant  to  transfer  £1000  South 
Sea  Stock  to  the  plaintiff  at  £104  10s.  per  cent,  when  it  was 
worth  £1000  per  cent. ;  that  paying  the  difference  at  the  day  was 
a  good  performance  of  this  contract;  that  the  plaintiff  knew  that 
the  defendant  had  no  stock  when  he  made  the  bargain  with  him, 
and  therefore  could  not  expect  to  have  the  stock  delivered  to  him, 
but  to  have  the  difference  if  the  stock  should  happen  to  rise  be- 
fore the  time,  and  he  had  no  more  intention  to  take  the  stock  than 
the  other  had  to  deliver  it,  and  this  appears  by  his  non-attendance 
at  the  South  Sea  House  upon  the  day  to  accept  and  pay  for  the 
stock.  They  cited  the  case  of  Marquess  of  Normandy  v.  Lord 
BerMy,  tempore  Lord  Somers,  C,  who  said  in  that  case,  that  the 
Court  would  not  carry  agreements  into  execution  unless  the  con- 
tract was  reasonable  and  fair  in  every  particular,  because  they 
cannot   mitigate    damages  upon   the   circumstances   of  the  case 
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as  a  jury  may  do,  but  must  decree   the  whole   contract   to  be 
performed. 

It  was  replied,  that  the  plaintiff,  some  days  before  the  stock  was 
to  be  delivered,  told  the  defendant  that  he  expected  to  have  the 
stock  delivered  to  him,  but  the  defendant  said  that  he  had  not 
the  stock,  and  therefore  could  not  deliver  it,  and  afterwards  the 
defendant  kept  out  of  the  way  for  some  days,  and  the  plaintiff 
could  not  find  him,  and  that  was  the  reason  he  did  not 
attend  at  the  South  Sea  House  to  accept  the  stock ;  that  [540] 
this  being  occasioned  by  the  defendant's  own  unfair  dealing, 
the  plaintiff  ought  not  to  suffer  by  it,  and  upon  that  account  the 
plaintiff  ought  to  be  relieved  in  equity,  because  he  is  remediless 
at  law  for  want  of  a  legal  demand  and  tender  upon  the  day. 

Parker,  C.  There  is  no  reason  to  bring  this  bill  for  a  specific 
performance  of  this  agreement,  because  there  is  no  difference  be- 
tween this  £1000  South  Sea  Stock,  and  another  £1000  stock, 
which  the  plaintiff  might  have  bought  of  any  other  person,  upon 
the  very  day,  and  the  plaintiff  doth  not  suffer  at  all  by  the  non- 
performance of  the  agreement  specifically,  if  the  defendant  pays 
him  the  difference ;  these  sorts  of  contracts  are  commonly  under- 
stood to  mean  no  more  than  to  transfer  the  stock  or  pay  the 
difference ;  and  this  fully  answers  the  intention  of  the  parties, 
and  the  party  has  thereby  the  entire  benefit  of  his  contract  as 
fully  as  if  the  stock  were  actually  delivered,  for  he  may  buy  of 
any  other  person,  and  be  no  more  money  out  of  pocket  than  if 
the  stock  were  delivered  to  him  according  to  the  agreement ;  this 
differs  very  much  from  the  case  of  a  contract  for  lands,  some  lands 
being  more  valuable  than  others,  at  least  more  convenient  than 
others  to  the  purchaser,  but  there  is  no  difference  in  stock,  one 
man's  stock  is  of  equal  benefit  and  conveniency  as  another's. 

2dly.  It  appears  that  the  defendant  had  not  the  stock  when  the 
contract  was  made,  and  this  Court  will  not  decree  a  specific  per- 
formance of  a  contract  when  the  party  has  not  the  thing  to  deliver. 
Suppose  a  contract  for  the  sale  of  land,  and  the  party  has  not  the 
land  at  the  time  he  contracted  for  the  sale  of  it,  this  Court  would 
not  decree  a  specific  performance  of  the  agreement ;  if  there  be  a 
contract  for  the  sale  of  malt,  or  any  other  commodity,  and  the 
seller  has  not  the  malt  or  other  things  agreed  to  be  delivered,  this 
Court  will  not  compel  the  party  to  perform  his  agreement,  but 
leave  the  buyer  to  recover  his  damages  at  law  for  non-perform- 
ance of  the  agreement* 
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3rdly.  In  contracts  for  stock,  being  subject  to  sudden  rise  and 
fall,  the  day  is  the  most  material  part  of  the  contract,  and  there- 
fore not  proper  for  a  Court  of  equity  to  cany  into  execution ;  the 
decree  might  be  beneficial  to  the  plaintiff  one  day,  and  to  his 
prejudice  the  next.  I  shall  always  discourage  bills  of  this  kind, 
but  since  the  defendant  did  shuffle  with  the  plaintiff,  and  not 
offer  to  pay  him  the  difference  till  two  months  after  the  day, 
I  will  not  dismiss  the  bill,  but  let  the  master  inquire  what  the 
difference  was  at  the  day,  and  the  defendant  pay  it  to  the  plaintiff 
with  interest,  but  no  costs. 

ENGLISH  NOTES. 

It  may  be  stated  as  a  general  rule  that  apart  from  statute,  specific 
performaDce  of  a  contract  concerning  personalty  will  not  be  decreed. 
For  instance,  an  agreement  to  lend  or  borrow  money  with  or  without 
mortgage  will  not  be  so  enforced.  Rogers  v.  Challis  (1859),  27  Beav. 
176;  29  L.  J.  Ch.  240;  Sichel  v.  Mosenthal  (1862),  30  Beav.  371;  31 
L.  J.  Ch.  386.  Where  the  intended  mortgagee  has  already  advanced 
the  money,  the  mortgagor  will  be  compelled  to  execute  a  mortgage 
deed  containing  the  usual  power  of  sale,  &c.  Ashton  v.  Corrigan 
(1871),  L.  R.,  13  Eq.  76;  41  L.  J.  Ch.  96;  Hermann  v.  Hodges  (1873), 
L.  R.,  16  Eq.  18;  43  L.  J.  Ch.  192.  Taylor  v.  Eckersley  (1876),  2 
Ch.  D.  302;  45  L.  J.  Ch.  527,  24  W.  K  450,  was  an  action  for  specific 
performance  of  a  parol  agreement  to  execute  a  bill  of  sale  of  personal 
chattels.  Themoney  had  been  actually  advanced ;  and,  upon  an  ex  parte 
motion  by  the  creditor,  —  there  being  evidence  of  immediate  danger  of 
the  chattel  in  question  being  disposed  of,  — the  plaintiff  was  appointed 
interim  receiver  for  fourteen  days.  A  contract  of  mere  agency  will  not 
be  specifically  enforced.  Chmnock  v.  Sainshury  (1861),  30  L,  J. 
Ch.  409. 

A  contract  for  building  will  not  be  specifically  enforced,  partly  be- 
cause damages  are  an  adequate  remedy,  and  partly  because  of  the  in- 
capacity of  the  Court  to  superintend  the  performance.  Mosely  v.  Virgin 
(1797),  3  Ves.  184;  South  Wales  Railway  Co.  v.  Wythes  (1857),  6 
De  G.  M.  &  G.  880. 

A  contract  for  a  mere  yearly  tenancy  is  in  the  same  predicament, 
Clayton  v.  Illingworth  (1853),  10  Hare,  451;  but  if  the  parties  in- 
tended  to  execute  an  instrument  for  a  yearly  tenancy,  the  execution  of 
the  instrument  will  be  ordered.  Fenner  v.  Hepburn  (1843),  2  Y.  &  C. 
C.  C.  159. 

As  to  the  sale  of  stocks,  the  principal  case  of  Cuddee  v.  Rutter  is  fol- 
lowed in  Nutbraum  v.  Thornton  (1804),  10  Ves.  161.      The  Court  has, 
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however,  ordered  delivery  by  the  vendor  of  the  certificates,  the  posses- 
sion of  which  would  constitute  the  plaintiff  owner  of  a  certain  quantity 
of  a  certain  foreign  government  stock.  Doloret  v.  Rothschild  (1824),  1 
Sim.  &  St.  590,  2  L.  J.  Ch.  125.  It  may  be  observed  that,  in  accordance 
with  the  reason  given  by  Parker,  L.  C,  in  the  principal  case,  this  would 
not  be  applied  to  a  case  where  the  party  has  not  the  thing  to  deliver. 
This  was  acted  on  in  Columbine  v.  Chichester  (1847),  2  Ph.  27. 

It  has  been  held  that  a  contract  for  the  sale  of  shares  may  be  speci- 
fically enforced,  for  the  shares  are  always  limited  in  number,  and  it  has 
been  said,  by  way  of  distinction,  that  they  are  not  always  procurable. 
Duncuft  V.  Alhrecht  (1841),  12  Sim.  189.  It  is  not  easy  to  see  the 
distinction. 

A  Court  of  equity  will  order  specific  delivery  of  a  chattel,  where  it 
is  of  peculiar  and  unique  value.  Pusey  v.  Pusey  (1684),  1  Vern. 
273  (specific  delivery  of  an  heirloom);  Duke  of  Somerset  v,  Cookson 
(1735),  3  P.  Wms.  390  (specific  delivery  of  an  ancient  silver  altar-piece, 
remarkable  for  a  Greek  inscription  and  dedication  to  Hercules);  Fells 
V.  Read  (1797),  3  Ves.  70,  3  R.  R.  47  (peculiar  tobacco  box);  Falcke 
V.  Gray  (1859),  4  Drew.  651,  29  L.  J.  Ch.  28  (contract  for  the  sale  of 
two  china  jars);  Thorn  v.  Commissioner  of  Public  Works  (1863),  32 
Beav.  490  (contract  for  the  sale  of  an  arch  stone,  the  spandril  stone, 
and  the  Bramley  Fall  stone  contained  in  the  Old  Westminster  Bridge 
which  had  been  pulled  down).  Should  the  parties  have  placed  a  price 
upon  the  peculiar  or  valuable  chattel,  this  will  bar  the  remedy  by 
specific  performance.     Dowling  v.  Betjeman  (1863),  2  J.  &  H.  544. 

AMERICAN  NOTES. 

"  The  doctrine  is  well  settled,  that  equity  will  not,  in  general,  decree  the 
specific  performance  of  contracts  concerning  chattels,  because  their  money 
value  recovered  as  damages  will  enable  the  party  to  purchase  others  in  the 
market  of  the  like  kind  and  quality,"  3  Pomeroy  on  Equity  Jurisprudence, 
p.  442 ;  citing  the  principal  case,  and  Pierce  v.  Plumb,  74  Illinois,  326 ;  Collins 
v.  Karaiopskyy  36  Arkansas,  316 ;  Bubier  v.  Bubier,  24  Maine,  42 ;  Cowlett  v. 
Whitman,  10  Connecticut,  121 ;  25  Am.  Dec,  60  {obiter);  Gram  v.  Stebbins,  6 
Paige  Chancery  (New  York),  124;  Scott  v.  B'dgerry,  40  Mississippi,  119; 
McLaughlin  v.  Platti,  27  California,  451 ;  Ashe  v.  Johnson**  A(Jm>,  2  Jones 
Equity  (No.  Car.),  149 ;  EckstfAn  v.  Downing,  64  New  Hampshire,  248 ;  10  Am. 
St.  Rep.  404,  citing  Cuddee  v.  Buttery  Avery  v.  Ryan,  74  Wisconsin,  591. 

In  Bobbins  v.  McKnight,  1  Haktead  Chancery  (New  Jersey),  642 ;  45  Am. 
Dec.  406,  A.  agreed  to  furnish  B.  with  trees  to  plant  on  B.*8  land,  the  latter  to 
cultivate  them  at  his  own  expense,  the  fruit  to  be  picked  and  marketed  at 
their  joint  expense,  and  B.  to  account  to  A.  for  half  the  net  proceeds.  The 
Court  held  this  a  contract  concerning  chattels  alone,  and  that  A.  having  per- 
formed, B.  should  be  decreed  to  perform. 
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As  to  contracts  concerning  chattels,  exceptions  are  recognized  in  the  case 
of  unique  or  rare  articles  and  such  as  have  a  sentimental  value,  like  heirlooms, 
and  in  cases  where  compensation  in  damages  does  not  form  an  adequate  remedy. 
Clark  V.  Flint,  22  Pickering  (Massachusetts),  231;  33  Am.  Dec.  733  (vessel); 
McGowin  v.  Reminyton,  12  Pennsylvania  State,  56 ;  51  Am.  Dec.  584  (valuable 
private  maps  and  charts) ;  muniments  of  title,  Pattison  v.  Skillman,  34  New 
Jersey  Equity,  344 ;  as  to  stocks,  query,  Folls^  Appeal,  91  Pennsylvania  State, 
434;  36  Am.  Rep.  671.  In  Cushman  v.  Thayer  Manuf.  J,  Co.,  76  New  York, 
365 ;  32  Am.  Rep.  315,  it  was  held  that  such  an  action  was  maintainable  con- 
cerning stocks  of  small  or  no  present  market  value,  but  which  the  purchaser 
desires  to  hold  for  a  rise.  See  Roihholz  v.  Schwartz,  46  New  Jersey  Equity, 
477;  19  Am.  St.  Rep.  409;  Leach  y.  Fobes,  11  Gray,  506;  71  Am.  Dec.  732; 
Adams  v.  Messivger,  147  Massachusetts,  185 ;  9  Am.  St.  Rep.  679  (letters-patent); 
Dilhum  V.  Younghlood,  85  Alabama,  449 ;  Bumgardner  v.  Leavitt,  35  West  Vir- 
ginia, 194  ;  12  Lawyers'  Rep.  Annotated,  776  (stocks)  ;  Gloucester  Isinglass  jr 
G,  Co.  V.  -Russia  C.  Co.,  154  Massachusetts,  92 ;  26  Am.  St.  Rep.  214 ;  12  Law- 
yers* Rep.  Annotated,  563  (fish  skins  for  glue) ;  Woody  v.  Old  D.  Ins.  Co., 
31  Grattan  (Virginia),  362;  31  Am.  Rep.  732;  Howe  v.  Nickersofi,  14  Allen 
(Mass.),  400 ;  Tarbell  v.  Tarbell,  10  Allen  (Mass.),  278  (ante-nuptial  agree- 
ment) ;  and  see  cases  cited  by  Pomeroy  (Eq.  Jur.  §  1402,  note). 

In  Lining  v.  Geddes,  1  McCord  Chancery  (So.  Car.),  304 ;  16  Am.  Dec.  606, 
the  Court  observed,  obiter,  after  citing  the  old  English  cases  of  the  Pusey 
horn,  the  silver  altar-piece,  the  silver  tobacco  box,  the  family  pictures  and 
the  carved  cherry-stone :  "  These  are  cases  which  have  their  foundation  in  the 
refinement  of  society,  and  those  affections  of  the  heart  which  it  would  be  a 
reproach  to  the  country  not  to  indulge.  But  still  they  depend  on  the  plain 
tangible  principle,  that  there  is  no  adequate  remedy  at  law,  and  the  principle 
must  not  be  extended  to  cases  founded  in  weakness  and  folly.  It  would 
therefore  be  a  perversion  of  the  rule  to  apply  it  to  the  delivery  of  a  favourite 
spaniel  or  a  lady's  lap-dog."  Perhaps  his  Honour  might  have  admitted  an 
exception  in  the  case  of  the  learned  pig. 

Commenting  on  McGowin  v.  Remington,  svpra,  Mr.  Freeman  says  in  his 
note,  51  Am.  Dec.  589 :  "  The  decision  of  the  principal  case  is  perhaps  a  little 
remarkable  as  coming  from  the  Courts  of  a  State  with  such  narrow  equity 
powers  as  those  of  Pennsylvania." 

In  Bumgardner  v.  Leavitt,  supra,  the  Court  say :  "  The  question  of  specific 
performance  of  contracts  for  the  delivery  of  stock  is  frequently  treated  by  the 
text-writers  in  an  empirical  and  unsatisfactory  manner,  as  if  there  were  some- 
thing peculiar  in  this  character  of  personal  property,  which  rendered  it 
impossible  to  classify  it  under  any  general  rule.  Mr.  Fry,  for  example,  does 
not  hesitate  to  say  positively  that  a  contract  for  the  sale  of  stock  wiU  not  be 
specifically  enforced,  although  he  afterwards  admits  that  railway  shares  form 
an  exception.  Fry  Spec.  Perf .  24, 27.  Mr.  Pomeroy's  treatment  of  the  subject 
is  equally  unsatisfactory.  See  Pom.  Spec.  Perf.  17-19.  The  true  principle 
would  seem  to  be,  that  as  a  general  rule,  Courts  of  equity  will  not  enforce 
specific  performance  of  contracts  for  the  delivery  of  shares  of  stock,  but  when 
a  purchaser  has  bargained  for  such  shares,  or  taken  an  option  upon  them, 
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because  they  have  for  him  a  unique  and  special  value,  the  loss  of  which 
could  not  be  adequately  compensated  by  damages  at  law,  the  chancellor,  in 
the  exercise  of  a  sound  discretion,  may  decree  specific  execution.  This  prin- 
ciple we  find  laid  down  and  insisted  upon  in  the  more  recent  work  of  Mr. 
AVaterman  (1881).  *The  same  principles,*  he  says,  'govern  in  contracts  for 
the  sale  of  stock  as  in  the  sale  of  property,  —  that  is,  if  a  breach  can  be  fully 
compensated  in  damages,  equity  will  not  interfere ;  while  it  will  do  so,  when 
notwithstanding  the  payment  of  the  money  value  of  the  stock,  the  plaintiff 
will  still  lose  a  substantial  benefit,  and  thereby  remain  uncompensated.  If  a 
contract  to  convey  stock  is  clear  and  definite,  and  the  uncertain  value  of  the 
stock  renders  it  diffictdt  to  do  justice  by  an  award  of  damages,  specific  per- 
formance will  be  decreed.'  Waterman  on  Spec.  Perf.  19.  Among  the  many 
other  cases  cited  in  support  of  this  proposition  is  the  leading  case  of  Doloret 
v.  Jiotkschildj  decided  by  Sir  John  Leach,  Vice-Chancellor,  in  1824,  1  Sim.  & 
Stu.  590,  in  which  it  is  said  that  a  bill  will  lie  for  the  specific  performance  of 
a  contract  for  the  purchase  of  government  stock,  where  it  prays  for  the  delivery 
of  certificates  which  give  the  legal  title  to  the  stock.  There  are  many  other 
cf  ses  however  both  in  England  and  America,  which  sustain  the  correct  prin- 
ciple as  laid  down  above,  but  which  it  is  unnecessary  to  cite.  In  the  present 
case  the  purchaser  of  the  refusal  of  or  option  upon  the  stock  in  the  steamboat 
was  dealing  for  an  article  which  he  could  not  go  upon  the  market  and  buy, 
and  which  no  one  could  deliver  to  him  but  the  holder  with  whom  he  bargained. 
The  shares  of  stock  evidently  had  for  him  a  peculiar  value,  which  could  not 
be  compensated  by  mere  damages,  such  as  would  be  recovered  at  law.  Their 
possession  would  enable  him  to  control  the  company,  and  to  retain  his  posi- 
tion as  master  of  the  vessel.*' 

In  Rector  of  Sl  David's  v.  Wood,  24  Oregon,  396 ;  41  Am.  St.  Rep.  860,  it 
was  held  that  specific  performance  of  a  building  contract  will  be  decreed 
when  it  appears  that  it  was  to  furnish  stone  of  a  peculiar  kind  and  texture, 
which  could  be  furnished  by  the  defendant  alone,  that  enough  had  been  fur- 
nished to  build  two-thirds  of  the  walls;  and  where  if  defendant  was  not 
required  to  furnish  the  residue,  it  would  be  necessary  to  use  other  stone,  and 
thus  destroy  the  harmony  and  beauty  of  the  building,  or  to  tear  down  the 
part  already  built  and  rebuild  with  other  materials. 


No.  63.  — GERVAIS  v.  EDWARDS. 
(1842.) 

No.  64.  — LUMLEY  v.  WAGNER 

(1852.) 

RULE. 

The  Court  will  not  order  specific  performance  of  a  con- 
tract the  execution  of  which  it  cannot  superintend. 
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But  where  the  contract  to  perform  a  service  is  accom- 
panied by  a  stipulation  not  to  do  certain  acts  in  deroga- 
tion of  the  value  of  that  service,  the  Court  will  enforce 
the  negative  stipulation  by  injunction. 

Oervaia  v.  Edwards. 

2  Dr.  &  War.  80-86. 

Specific  Performance.  — Eocecuiion  of  Ertffineering  Works.  —  Equity.  —  Juris- 
diction. 

[  80  ]  Where  a  bill  prayed  the  specific  performance  of  a  contract,  one  of 
the  terms  of  which  was  to  the  effect,  that  if  any  damage  should  result  to 
the  defendant  from  ceitain  works,  the  erection  of  which  had  been  agreed  upon 
between  the  parties,  the  plaintiff  would  give  to  the  defendant  an  equivalent  in 
land,  the  amount  of  the  dauiage,  and  the  quantity  of  the  compensatory  land  to 
be  ascertained  by  certain  arbitrators, — Held^  that  the  Court  had  not  jurisdic- 
tion to  grant  such  relief;  and  that  the  execution  of  a  deed,  containing  covenants 
for  the  performance  of  that  part  of  the  contract,  which  lay  in  fieri,  would  not 
be  a  specific  performance. 

The  bill  stated,  that  at  the  time  of  the  execution  of  certain  writ- 
ten articles  of  agreement  thereinafter  mentioned,  the  plaintiff  and 
defendant  were  possessed  of  estates  in  the  county  of  Tyrone,  sepa- 
lated  by  a  stream,  which  frequently  during  wet  seasons  overflowed 
its  banks,  to  the  injury  of  the  said  lands;  that  the  defendant  pro- 
posed to  tlie  plaintiff  that  they  should  join  in  some  measure  for 
the  remedy  of  this  evil ;  and  that  with  this  view,  in  the  month  of 
July,  1838,  a  written  agreement,  consisting  of  eleven  articles,  was 
entered  into  between  the  said  parties. 

By  those  articles  (which  were  set  out  verbatim  in  the  bill)  it  was 
stipulated,  that  the  course  of  the  stream  should  he  changed ;  that, 
as  the  effect  of  making  the  new  channel  would  be  to  cut  off  por- 
tions from  the  estates  of  both  parties,  exchanges  of  land  should  be 
rvsfKjetively  made,  and  that  a  certain  mill-dam  should  be  erected; 
mul  arbitrators  were  named  for  the  piu-pose  of  carrying  into  efltect 
the  arrangement  The  fifth  clause  of  the  agreement  provided, 
thflt,  in  case  at  the  end  of  twelve  months  from  the  making  of  a 
certain  cut,  it  should  be  found  to  answer  the  purposes  for  which  it 
was  designed,  then  the  defendant  should  contribute  one-half  of 
the  expense  of  making  the  said  cut.  The  sixth  article  was  in  the 
woid<  following,  viz. :  — 

**  That  if  any  damage  arise  to  the  lands  of  said  Hugh  Goro  Edwards, 


R.  C.  VOL.  VI.]      SECT.  X.  —  SPECIFIC  PERFORMANCE.  649 

Ho.  68.  —  OerraiB  ▼.  Sdwazdt,  2  Dr.  &  War.  80-88. 

Esq.,  above  said  dam,  from  the  erection  thereof,  the  said 

Eev.  Francis  Gervais  shall  give  an  •equivalent  in  land  in     [*  81] 

the  upper  part  of  said  '  give  and  take '  to  the  said  Hugh 

Gore   Edwards,   as   compensation   for  such   damage;   and   which 

damage,  if  any,  the  arbitrators  shall  fix  at  the  time  of  adjusting  the 

other  matters  herein,  and  also  lay  off  the  quantity  of  land  to  be 

given  by  said  Rev.  Francis  Gervais,  in  lieu  of  said  damage,  if  any." 

The  terms  of  the  agreement  were,  in  all  other  respects,  imma- 
terial to  the  question  in  the  cause. 

The  arbitrators  accordingly  proceeded  in  the  discharge  of  their 
oflSce,  and  on  the  12th  of  September,  1838,  made  their  award;  but 
the  defendant  conceiving  that  their  award  was  unfavourable  to 
him,  declined  to  comply  with  or  submit  to  its  terms.  This  refusal 
on  the  part  of  the  defendant  occasioned  the  present  suit,  and  the 
plaintiff  having,  by  his  bill,  waived  all  right  of  contribution  under 
the  fifth  article  of  the  agreement,  prayed  generally,  that  the  de- 
fendant might  be  decreed  specifically  to  execute  the  said  proposal 
and  agreement,  he  undertaking  performance  on  his  part. 

Mr.  Serjt.  Warren,  Mr.  T.  B.  C.  Smith,  Mr.  Brooke,  and  Mr.  Shiel, 
for  the  plaintiff. 

The  Attorney-General,  Mr.  Litton,  and  Mr.  James  Doherty,  for 
the  defendant 

It  would  be  impossible  to  execute  these  articles  in  toto ;  they 
are  unintelligible  and  uncertain.  The  Court  cannot  execute  an 
agreement  like  the  present,  of  an  executory  character,  providing 
for  matters  which  are  continually  altering,  Buxton  v.  Lister, 
3  Atk.  383 ;  in  which  case  Lord  Hardwicke  says,  *  "  Noth-  [*  82] 
ing  is  more  established  in  this  Court,  than  that  every 
agreement  of  this  kind  ought  to  be  certain,  fair,  and  just  in  all  its 
parts."  But,  besides  this,  the  Court  will  not  enforce  a  contract, 
when  one  party  cannot  perform  his  part  of  it.  Harnett  v.  Yielding, 
2Sch.  &L.  549,  554;  9  R.  R  98. 

Mr.  Brooke,  in  reply. 

It  is  true,  the  defendant  says  he  has  a  great  objection  to  perform 
this  contract ;  but  he  does  not  state  that  the  execution  would  be 
impossible,  nor  is  the  fact  so ;  the  sixth  article,  upon  which  the 
entire  difficulty  turns,  is  not  prospective;  it  has  reference,  no 
doubt,  to  a  calculation  to  be  made ;  but  it  is,  in  effect,  an  agree- 
ment for  an  exchange,  and  may  be  carried  out  by  a  deed,  with 
proper  covenants.     In  Buxton  v.  Lister,  the  bill  was  dismissed  on 
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the  ground  of  misrepresentation.  Davis  v.  Hone,  2  Sch.  &  L.  341 
9  E.  E.  89,  shows  that  the  Court  will  execute  an  agreement 
according  to  a  conscientious  modification  of  it,  as  far  as  circum- 
stances will  permit  No  difficulty  can  ensue  from  its  being  an 
award,  the  specific  performance  of  which  is  sought  Wood  v. 
Griffi^th,  1   Swanst  43;   1  Wils.  34;   18  R  R  18. 

The  Lord  Chancellor  (Sugden):  — 

If  the  jurisdiction  of  this  Court  permitted  it,  I  should  willingly 
grant  a  specific  performance  of  this  agreement,  because  the  merits 
are  altogether  on  the  side  of  the  plaintiff;  but  I  do  not  see  how  it 
is  possible  specifically  to  execute  this  contract  The  Court  acts 
only  when  it  c«n  perform  the  very  thing  in  the  terms 
[*  83]  specifically  agreed  upon ;  but  *  when  we  come  to  the 
execution  of  a  contract,  depending  upon  many  particulars 
and  upon  uncertain  events,  the  Court  must  see  whether  it  can  be 
spccijlcally  executed ;  nothing  can  be  left  to  depend  upon  chance ; 
the  Court  must  itself  execute  the  whole  contract.  There  are  cases, 
where  some  of  the  acts  to  be  done,  consequent  on  the  specific 
execution  of  the  contract,  may  be  performed  subsequently.  Thus 
a  contract  for  sale  of  timber  can  be  specifically  executed,  although 
the  timber  is  to  be  cut  down  at  a  future  time  or  at  intervals,  and 
the  money  to  be  paid  by  instalments.  It  is  a  certain  contract, 
and  the  manner  of  dealing  with  the  thing  sold,  by  future  cuttings, 
is  no  objection  to  a  specific  performance.  The  one  man  sells  the 
timber,  and  the  other  pays  for  it  the  price  contracted  for.  Here 
part  of  this  contract  is  at  once  capable  of  a  specific  execution ;  this 
admits  of  no  doubt 

But,  then,  by  the  rule  of  the  Court,  if  I  am  called  upon  to 
execute  the  contract,  I  must  myself  specifically  execute  every 
portion  of  it;  I  cannot  give  a  partial  execution  of  the  con- 
tract. The  plaintiff  was  perfectly  aware  of  the  difficulties  aris- 
ing out  of  the  contract,  and  he  accordingly,  by  his  bill,  waived 
his  right  to  compensation,  by  way  of  payment  of  half  the  ex- 
penses from  Mr.  Edwards  of  making  a  certain  cut,  pursuant  to 
the  terms  of  the  fifth  article;  that  part  of  the  contract  being 
one  which  the  Court  could  not  specifically  execute;  but  he  was 
not  enabled  to  remove  what  is  the  real  difficulty  arising  from 
the  sixth  clause,  because  that  contains  a  stipulation,  not  for  the 
benefit  of  the  plaintiff,  but  for  the  advantage  of  the  defendant,  and 
wliich  the  plaintiflf  could  not  waive.     That  important  stipulation  I 
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cannot  disregard.  It  is  said  this  is  in  eflfect  an  exchange  (which 
I  think  it  is),  and  that  it  may  be  carried  out  by  a 
*deed,  and  thcCt  there  may  be  covenants  to  execute  that  [*84] 
portion  of  it,  which  is  to  be  performed  hereafter.  There  is 
no  authority  in  support  of  this ;  nor  is  the  difficulty  removed  by 
saying  that  a  deed  may  be  executed  to  carry  out  the  contract.  If 
a  man  agree  to  do  a  certain  act,  for  example,  to  dispose  of  an  estate, 
with  a  covenant  for  something  to  be  done  hereafter,  the  Court  can 
carry  such  a  contract  into  specific  execution.  The  decree  would 
give  all  that  was  presently  contracted  for,  the  immediate  transfer 
of  the  estate  itself,  and  compel  the  party  to  enter  into  the  covenant 
to  do  the  particular  thing.  But  here  there  is  an  entire  contract, 
which  must  be  executed.  Certain  things  were  to  be  done  at  once, 
and  certain  other  things  were  dependent  upon  future  contingencies. 
The  plaintiff  has  waived  his  right,  as  far  as  he  could.  But  by  another 
clause  (sixth  clause)  it  is  provided  that  if  any  damage  should  arise 
to  the  lands  of  Mr.  Edwards  from  the  erection  of  the  dam,  the 
plaintiff  should  give  an  equivalent  in  land  as  a  compensation  for 
such  damage  ;  which  damage  the  arbitrators  were  to  fix  at  the  time 
of  adjusting  the  other  matters,  and  also  lay  off  the  quantity  of  land 
to  be  given  in  lieu  of  such  damage. 

It  is  said  that  this  operates  either  in  prcesenti,  and  has  been  exe- 
cuted by  the  award,  or  that  the  agreement,  in  this  respect,  might 
form  a  part  of  the  deed.  I  am  clearly  of  opinion  that  this  is  not 
a  matter  to  be  presently  ascertained,  but  is  dependent  upon  the 
operation  of  works  contracted  to  be  erected,  and  can  only  be 
ascertained  after  the  works  have  been  in  operation.  The  provision 
was  to  guard  against  the  probable  chance  of  future  damage  to  the 
defendant's  land ;  no  evidence  has  been  read  to  show  that 
it  ♦  formed  any  part  of  the  award,  or  that  the  arbitrators  [*  86] 
took  it  into  their  consideration ;  and  the  language  of  the 
award  does  not  imply  that  they  did.  Well,  then,  it  is  a  prospec- 
tive measure,  and  what  is  the  decree  to  be  ?  It  cannot  be  made 
the  subject  of  covenant;  that  is  not  the  agreement  of  the  parties. 
Am  I  to  decree  the  specific  performance  of  that  which  is  now  cap- 
able of  being  executed  ?  and  then  (for  I  must  go  on)  am  I  to  decree 
that,  if  hereafter,  when  the  works,  not  now  commenced,  are  com- 
pleted, damage  should  arise  to  the  defendant's  land,  the  arbitrators 
shall  ascertain  the  damage,  and  the  plaintiff  shall  convey  land, 
equivalent  in  value  to  such  damage  ?    No  one  ever  heard  of  such 
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a  decree.  If  the  case  should  ever  arise  of  damage,  it  would,  I  dare 
say,  lead  to  a  new  bill  being  filed,  new  witnesses,  new  questions  as 
to  the  extent  of  the  damage  sustained,  and  whether  the  arbitrators 
acted  fairly,  and  had  valued  the  property  correctly.  It  is  impossible 
to  execute  this  contract  specifically.  No  precedent  has  been  cited 
on  either  side,  and  indeed  it  was  scarcely  worth  while  searching  for 
precedents,  as  the  question  is  one  of  principle ;  but  the  authorities 
upon  the  right  of  the  Court  to  compel  the  execution  of  the  contract, 
where  the  price  is  to  be  fixed  by  arbitrators,  will  show  how  many 
difficulties  the  Court  would  have  to  struggle  with  in  this  case.  I 
am,  however,  so  little  satisfied  with  the  conduct  of  the  defendant, 
in  his  attempt  to  evade  the  contract,  that,  although  I  must  dismiss 
the  bill,  I  shall  do  so  without  costs. 

Lumley  v.  Wagner. 

21  L.  J.  Ch.  898-903  (8.  c.  1  De  G.  M.  &  G.  604 ;  5  De  G.  &  S.  485 ;  16  Jur.  871). 

Theatrical  Contract  —  Negative  Stipulation.  —  Specific  Performance  hy 

Injunction. 

[898]  Mdlle.  J.  W.  agreed  in  writing  with  L.  that,  fur  certain  considerations 
therein  expressed,  she  would  sing  and  perform  at  his  theatre  for  a  speci- 
fied peiiod;  and  that,  during  her  engagement  with  L.,  she  would  not  siug  else- 
where without  his  license  in  writing.  Afterwards  J.  W.  contracted  with  G.  to 
sing  and  perform  at  his  theatre  during  the  period  specified  in  her  engagement 
with  L.  Upon  bill  by  L.  praying  simply  that  J.  W.  might  he  i-eslniined  from 
singing  and  performing  elsewhere  than  at  his  theatre  during  the  period  specified, 
the  Court  granted  an  injunction  accordingly. 

Motion  to  dissolve  an  injunction  granted  by  V.-C.  Parker. 

In  November,  1851,  Joanna  Wagner  and  Albert  Wagner  (her 
father),  by  Dr.  Joseph  Bacher,  as  their  agent,  entered  into  an 
agreement  in  writing  with  B.  Lumley,  the  plaintiflF,  in  the  French 
language,  which  as  translated  was  as  follows :  — 

"  The  undersigned,  Mr.  B.  Lumley,  possessor  of  Her  Majesty's 
Theatre  in  London,  and  of  the  Italienne  at  Paris,  of  the  one  part, 
and  Mdlle.  Joanna  Wagner,  cantatrice  of  the  Court  of  his 
[•899]  Majesty  the  *  King  of  Prussia,  with  the  consent  of  her 
father,  Mr.  Albert  Wagner,  residing  at  Berlin,  of  the  other 
part,  have  concerted  and  concluded  the  following  contract :  First, 
Mdlle.  J.  Wagner  binds  herself  to  sing  three  months  at  the  theatre 
of  Mr.  Lumley,  her  Majesty's,  at  London,  to  date  from  the  1st  of 
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April,  1852,  (the  time  necessary  for  the  journey  comprised  therein), 
and  to  give  the  parts  following :  1.  Bomeo,  'Montecchi ; '  2.  Fides, 
'Prophite;'  3.  Valentine,  'Huguenots;*  4.  Anna,  'Don  Juan;' 
5.  Alice, '  Eobert  le  Diable ; '  6.  An  opera  chosen  by  common  ac- 
cord. Second,  the  three  first  parts  must  necessarily  be  :  1.  Borneo; 
2.  Fides ;  3.  Valentine,  &c.  Third,  these  six  parts  belong  exclu- 
sively to  Mdlle.  Wagner,  and  any  other  cantatrice  shall  not  pre- 
sume to  sing  them  during  the  three  months  of  her  engagement. 
If  Mr.  Lumley  happens  to  be  prevented  by  any  cause  whatever 
from  giving  these  operas,  he  is  nevertheless  held  to  pay  to  Mdlle. 
J.  Wagner  the  salary  stipulated  lower  down  for  the  number  of  her 
parts,  as  if  she  had  sung  them.  Fourth,  in  the  case  where  Mdlle. 
J.  Wagner  should  be  prevented  by  reason  of  illness  in  singing  in 
the  course  of  a  month  as  often  as  it  has  been  stipulated,  Mr.  Lumley 
is  bound  to  pay  the  salary  only  for  the  parts  sung.  Fifth,  Mdlle. 
J.  Wagner  binds  herself  to  sing  twice  a  week  during  the  run  of  the 
three  months ;  however,  if  she  herself  was  hindered  from  singing 
twice  in  any  week  whatever,  she  will  have  a  right  to  give  at  a  later 
period  the  omitted  representation.  Sixth,  if  Mdlle.  J.  Wagner,  ful- 
filling the  wishes  of  the  direction,  consent  to  sing  more  than  twice 
a  week  in  the  course  of  three  months,  this  last  will  give  to  Mdlle. 
J.  Wagner  £50  sterling  for  each  representation  extra.  Seventh, 
Mr.  Lumley  engages  to  pay  Mdlle.  Wagner  a  salary  of  £400  ster- 
ling per  month,  and  payment  will  take  place  in  such  manner  that 
she  will  receive  £100  sterling  each  week.  Eighth,  Mr.  Lumley  will 
pay  by  letters  of  exchange  to  Mdlle.  Wagner  at  Berlin,  on  the  15th 
of  March,  1852,  the  sum  of  £300  sterling,  a  sum  which  will  be  de- 
ducted from  her  engagement,  in  his  retaining  £100  each  month. 
Ninth,  in  all  cases,  except  that  where  a  verified  illness  would  place 
upon  her  a  hindrance,  if  Mdlle.  J.  Wagner  shall  not  arrive  in  Lon- 
don eight  days  after  that  from  whence  dates  her  engagement,  Mr. 
Lumley  will  have  a  right  to  regard  the  non-appearance  as  a  rupture 
'  of  the  contract,  and  will  be  able  to  demand  an  indemnification. 
Tenth,  in  the  case  where  Mr.  Lumley  should  cede  his  enterprise  to 
another,  he  has  the  right  to  transfer  this  contract  to  his  successor, 
and,  in  that  case,  Mdlle.  Wagner  has  the  same  obligations  and  the 
same  rights  towards  the  last  as  towards  Mr.  Lumley. 

"(Signed)        Joanna  Wagner. 
Albert  Wagner." 

"Bbblxw,Not.9,  1851." 


654  CONTRACT. 


Ho.  64.  — Lninley  ▼.  Wagner,  21  L.  J.  Ch.  899,  900. 


Shortly  after  the  execution  of  the  above  contract  Dr.  Bacher 
produced  the  same  to  Mr.  Lumley  in  Paris,  whereupon  the  latter 
objected  that  it  did  not  contain  the  usual  clauses  prohibiting  Mdlle. 
Wagner  from  singing  or  performing,  during  her  engagement  with 
Mr.  Lumley,  in  any  other  place  in  England  without  his  consent, 
whereupon  Dr.  Bacher,  on  the  15th  of  November,  as  agent  of  the 
Wagners,  added  thereto  a  clause  to  the  following  effect :  — 

"  Mdlle  Wagner  engages  herself  not  to  use  her  talents  at  any 
other  theatre,  nor  in  any  concert  or  reunion,  public  or  private, 
without  the  written  authorization  of  Mr.  Lumley.  (Signed)  Dr. 
Joseph  Bacher,  for  Mdlle.  Joanna  Wagner,  and  authorized  by  her." 

Early  in  March  the  Wagners  wrote  to  Mr.  Lumley,  requesting 
an  enlargement  of  the  time  for  the  lady's  appearance  in  London, 
which  was  consented  to.  Subsequently,  on  the  5th  or  6th  of 
April,  Mdlle.  Wagner  and  her  father  entered  into  an  agreement  with 
the  defendant  Gye,  whereby  it  was  agreed  that  they  should  aban- 
don the  contract  with  Mr.  Lumley,  and  that  the  defendant,  Mdlle. 
Wagner,  should  sing  at  the  "  Royal  Italian  Opera,"  Covent  Gardf  n, 
instead  of  "Her  Majesty's  Theatre."  The  bill  was  filed  on  the 
22nd  of  April,  1852,  by  Mr.  Lumley  against  Mdlle.  Wagner,  Albert 
Wagner,  and  F.  Gye,  praying  that  the  defendant  Joanna  Wagner 
might  be  restrained  by  injunction  from  singing  and  performing,  or 
singing  at  the  Royal  Italian  Opera,  Covent  Garden,  or  at  any  other 
theatre  or  place,  without  the  sanction  or  permission  in 
[*  900]  writing  of  the  plaintiff  during  the  existence  of  the  *  agree- 
ment with  the  plaintiff  mentioned  in  the  bill.  The  ViCB- 
Chancellor,  Parker,  on  the  9th  of  May,  granted  the  injunction  in 
the  terms  of  the  prayer,  and  the  defendants  now  moved  to  dissolve  it 

Mr.  Bethell,  Mr.  Malins,  and  Mr.  Martindale,  for  the  motion. 

Mr.  Bacon  and  Mr.  Hislop  Clarke,  contrd. 

The  following  cases  were  cited :  — 

Martin  v.  Nutkin^  2  P.  Wms.  266 ;  Robinson  v.  Lord  Byron^  1 
Bra  C.  C.  588 ;  2  Cox,  4 ;  Morris  v.  Colman,  18  Ves.  437  ;  11  R  R 
230 ;  Kemble  v.  Kean,  6  Sim.  333 ;  Kimherley  v.  Jennings,  6  Sim. 
340 ;  5  L.  J.  (N.  S.)  Ch.  115 ;  Gervais  v.  Edwards,  2  Dr.  &  War. 
80  (No.  63,  p.  648,  ante) ;  French  v.  Macale,  2  Dr.  &  War.  269 ; 
Barret  v.  Blagrave,  5  Ves.  555 ;  6  Ves.  104 ;  Collins  v.  Plumb,  16 
Ves.  454:  10  R  R  214;  Clark  v.  Price,  2  Wils.  C.  C.  257;  Bald> 
win  V.  The  Society  for  the  Diffti^ion  of  Useful  Knowledge,  9  Sim. 
393 ;  Hooper  v.  Brodrick,  11  Sim.  47 ;  9  L  J.  (N.  S.)  Ch.  321 ; 
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Rolfe  V.  Rolfe,  15  Sim.  88 ;  JVhittaker  v.  Howe,  3  Beav.  383 ; 
Dietrichsen  v.  Cabburn,  2  Phil.  52  ;  Hills  v.  Croll,  2  Phil.  60 ;  14 
L.  J.  Ch.  444;  Smith  v.  Fromont,  2  Swanst.  330;  1  Wils.  472;  19 
E.  R  80 ;  Stacker  v.  Brockelbank,  3  Mac.  &  G.  250 ;  20  L.  J.  Ch. 
401 ;  Swallow  v.  Wallingford,  12  Jur.  403. 

The  Lord  Chancellor  (Lord  St.  Leonards).  This  case  arises 
out  of  a  very  simple  contract.  Without  consideriug  for  a  moment 
the  difficulties  which  have  been  raised  by  the  conduct  of  the  par- 
ties, and  independently  of  the  question  of  law,  the  contract  simply 
is,  that  this  young  lady  should  sing  at  the  Queen's  Theatre  for  a 
certain  number  of  nights,  and  that  she  should  not  sing  elsewhere 
during  (for  that  is  the  true  construction  of  it)  that  period.  Noth- 
ing can  be  more  simple  than  the  case  on  which  I  have  to  decide 
the  points  of  law  that  have  now  been  so  elaborately  and  so  well 
argued.  As  I  can  understand  the  objection,  it  is  this  :  that  there 
is  no  case  in  which  this  Court  can  —  that  is,  in  which  this  Court 
ought  to  —  grant  an  injunction,  unless  in  cases  that  are  connected 
with  specific  performance,  or  cases  where,  if  the  injunction  is  to 
compel  a  party  to  forbear  from  doing  an  act,  or  to  compel  a  party 
not  to  perform  an  act,  the  injunction  will  execute  the  whole  of  the 
agreement  or  the  whole  of  that  which  remains  to  be  performed. 
Without  going  into  other  cases  of  injunction,  I  understand  that  to 
be  the  precise  case  that  is  now  presented  before  the  Court.  The 
point,  therefore,  first  is,  how  that  stands  upon  principle ;  and,  in 
the  next  place,  how  it  stands  upon  authority.  Before  I  consider 
it  upon  principle,  I  will  refer  to  two  or  three  of  the  cases  that  have 
been  cited  by  the  defendants,  the  appellants,  in  support  of  the 
argument. 

The  first  case  was  that  of  Martin  v.  Nutkin,  where  an  injunction 
was  granted  to  prevent  the  ringing  of  a  bell.  That  was  a  case  in 
which  the  Court  did  issue  an  injunction  restraining  an  act  from 
being  done,  which  can  in  no  respect  be  considered  as  a  case  in 
which  the  Court  could  have  granted  a  specific  performance ;  but 
that  case  falls  within  the  second  of  the  class  of  cases  which  the 
defendants  admit  are  proper  cases  for  the  interference  of  the  Court, 
because  there  the  ringing  of  the  bell  had  been  agreed  to  be  sus- 
pended by  the  churchwardens,  who  represented  the  parish,  in  con- 
sideration of  money  paid  by  Martin  and  his  wife  in  the  erection  of 
a  cupola  and  clock  and  so  on,  the  price  in  fact  stipulated  for  by 
the  parish  in  consequence  of  their  relinquishing  the  great  enjoy- 
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ment  of  constantly  hearing  the  church  bell  ringing  at  five  o'clock 
every  morning  at  certain  periods  of  the  year.  In  that  case,  the 
parish  accepted  the  benefit,  but  refused  the  compensation.  Lord 
Macclesfield  granted  an  injunction,  and  the  Lords  Commission- 
ers, on  the  hearing  of  the  cause,  continued  the  injunction  during 
the  lives  of  Martin  and  his  wife.  That  is  a  case  in  which  the 
Court  did  grant  an  injunction  to  prohibit  a  party  from  doing  an 
act,  in  which  this  Court  could  never  have  interfered  by  way  of 
directing  a  specific  performance.  The  next  case  referred  to  is  Bar- 
ret V.  Blagrave,  which  came  before  Lord  EossLYN  (then 
[*  901]  Lord  Loughborough).  There  ♦  a  lease  had  been  granted 
by  the  proprietors  of  Vauxhall  Gardens,  with  a  negative 
stipulation  that  the  tenant  of  the  house  was  to  do  no  act  to  damage 
the  custom  or  business  of  Vauxhall  itself.  After  some  time  the  pro- 
prietor of  Vauxhall  filed  a  bill  for  an  injunction  against  the  then 
tenant  of  the  house  for  breaking  that  stipulation,  and  Lord  Eosslyn 
granted  an  injunction ;  but  Mr.  Bethell  observes,  how  remarkable 
are  the  words  which  Lord  Eosslyn  made  use  of ;  for  he  said  it  was 
a  case  of  specific  performance.  The  case  subsequently  came  before 
Lord  Eldon,  who  dissolved  the  injunction ;  there  being  so  much 
acquiescence,  he  said  that  the  Court  could  not  interfere,  but  he  also 
treated  it  as  a  case  of  specific  performance. 

So  far  as  the  words  go,  the  decisions  of  those  eminent  men 
would  seem  to  justify  the  argument  addressed  to  me.  But  what  is 
the  fact  with  respect  to  the  case  decided  by  Lord  Eosslyn  ?  The 
granting  of  the  injunction  was,  in  that  case,  a  specific  performance  ; 
because  the  prohibition,  preventing  the  man  from  doing  the  act, 
does  as  effectually  make  him  perform  his  agreement  as  if  the  Court 
compelled  him  to  do  the  act  by  compelling  the  direct  performance 
of  it.  The  Court  said,  you  shall  not  open  your  house  as  a  house  of 
entertainment  That  was  the  performance  of  the  agreement  in 
substance,  because  the  man  could  not  then  do  the  act  complained 
of.  Therefore,  the  term  "  specific  performance  "  was  aptly  applied 
to  such  a  case ;  but  not  in  the  sense  addressed  to  me  under  the 
first  general  head.  It  is  no  objection  to  this  jurisdiction  to  say 
that  the  remedy  is  at  law  ;  the  decision  in  Robinson  v.  Lord  Byron 
is  a  clear  illustration  of  that  There  the  remedy  was  at  law ;  but 
this  Court  felt  no  difficulty  in  restraining  Lord  Byron  from  abasing 
the  right  of  the  head  of  the  water  which  he  had.  There  are  cases, 
such  as  that  cited  for  the  appellants,  Collins  v.  Plumh^  in  which 


R,  C.  VOL.  VI.]      SECT.  X.  —  SPECIFIC  PEBFORMANCE.  657 

Ho.  64.  'Lunl^  ▼.  Wagner,  21  £.  JT.  Ch.  901,  908. 

the  power  was  not  exercised ;  but  it  was  there  admitted  that  the 
Court  had  the  power  of  preventing  the  act  from  being  done; 
though  the  power  will  not  be  exercised,  because  it  cannot  be  exer- 
cised properly  or  beneficially.  The  negative  covenant  not  to  sell 
water  was  not  enforced  by  Lord  Eldon,  not  because  he  had  any 
doubt  of  the  jurisdiction,  but  because  it  was  impossible  to  measure 
the  damage  sustained  by  the  different  parties,  and  from  the  nature 
of  it  the  Court  could  not  interfere.  The  learned  Judge  did  not 
mean  to  break  in  on  the  general  rule,  whatever  it  may  be  ;  but  re- 
fused to  exercise  the  jurisdiction  on  very  sufl&cient  grounds. 

I  took  the  liberty  of  calling  counsel's  attention  to  those  familiar 
cases  of  attorneys*  clerks  and  surgeons*  or  apothecaries*  apprentices 
and  the  like,  that  are  frequently  arising  in  this  Court.  On  what 
principle  are  they  decided  ?  I  am  told  that  they  are  decided  upon 
this  principle  :  that  they  arise  out  of  benefits  received  and  out  of 
concluded  contracts,  and  that  therefore  the  prohibition  finishes 
everything  and  brings  it  within  the  second  category.  I  do  not  ap- 
prehend the  jurisdiction  of  the  Court  depends  upon  that.  Take 
the  case  of  landlord  and  tenant.  When  that  relation  is  fixed  and 
consummated  by  the  contract  and  by  the  lease  executed,  what  is 
there  to  make  that  case  differ  from  any  other  ?  No  doubt,  in  a 
contract  to  grant  a  lease  there  might  be  a  specific  performance ;  but 
the  lease  being  executed  with  a  negative  covenant  not  to  do  a  par- 
ticular act,  the  moment  you  are  called  upon  to  perform  that  cove- 
nant by  inhibition,  you  have  to  deal  upon  that  covenant  alone. 
And  scarcely,  I  think,  a  case  has  occurred  in  this  Court  in  that 
relation  in  which  there  were  not  many  stipulations  affirmative  re- 
maining to  be  performed  in  the  very  contract  from  which  the 
Court  picks  out  this  particular  negative  covenant  for  the  purpose 
of  enforcing  it  by  prohibition.  In  leases  there  are  often  twenty 
aflBirmative  covenants,  and  perhaps  but  one  negative  covenant ;  that 
the  tenant,  for  example,  is  not  to  cut  timber  trees,  or  lop  them,  or 
do  any  similar  act.  The  court  does  not  ask  what  remains  to  be 
performed  under  the  contract;  but  the  Court  gives  effect  to  the 
negative  contract,  and  specifically  executes  it  by  prohibition.  All 
these  cases  are  in  direct  contradiction  of  the  rules  that  have  been 
so  elaborately  pressed  upon  me. 

This  is  a  mixed  case  ;  but  of  this  nature,  it  consists,  not  of  two 
acts  to  be  done  by  each  of  the  parties,  —  not  that  Mr. 
Lumley  is  to  do  one  act  and  the  *  young  lady  is  to  do  [*  902] 
VOL.  VI.  —  42 
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another;  but  the  acts  are  to  be  done  by  the  young  lady  alone.  The 
one  i3  ancillary  to  the  other;  they  are  co-equal  and  co-existent, 
and  operate  together,  and  not  in  opposition.  She  says,  "  I  will  sing 
for  three  months  at  your  theatre,  and  during  that  time  I  will  not 
sing  for  any  one  else."  In  fact,  it  is  one  contract,  and  according 
to  all  sound  and  judicious  construction,  and  according  to  the  true 
spirit  and  essence  of  men's  acts,  an  agreement  to  perform  for  three 
montlis  at  one  theatre  must  necessarily  exclude  the  right  to  per- 
form at  the  same  time  at  another.  It  appears  that  according  to 
the  lady's  capacity  and  physical  powers,  she  was  by  the  exertion  of 
her  abilities  to  aid  the  theatre  to  which  she  attached  herself ;  and 
if  there  was  no  such  stipulation  not  to  perform  at  another  theatre 
she  would  have  broken  the  spirit  and  true  meaning  of  the  contract 
by  entering  into  this  other  contract.  Let  us  see  for  a  moment 
what  is  the  principle  of  the  jurisdiction  of  the  Court.  That  prin- 
ciple is  to  bind  men's  consciences  to  a  fair  and  liberal  performance 
of  their  agreements.  I  have  always  thought  you  may  attribute  a 
great  deal  of  the  right  feeling  and  fair  dealing  that  exists  between 
Englishmen  to  the  exercise  of  this  jurisdiction.  Men  are  not  suf- 
fered by  the  law  of  this  country  to  depart  from  their  contracts  at 
their  pleasure.  It  does  not  leave  the  party  with  whom  the  con- 
tract has  been  broken  to  the  mere  chance  of  what  a  jury  may  give 
in  the  shape  of  damages,  but  it  enforces,  where  it  can,  the  literal 
performance  of  the  contract ;  and  this  I  believe  has  mainly  tended 
to  produce  the  good  faith  that  exists  to  a  greater  extent  in  this 
country  than  in  many  others.  Although  the  jurisdiction  of  the 
Gourt  is  not  to  be  extended,  a  Judge  would  desert  his  duty  if  he  did 
not  act  up  to  the  rule  which  his  predecessors  have  laid  down  as  the 
proper  exercise  of  a  most  valuable  and  wholesome  jurisdiction. 
Where  is  the  mischief  in  this  case  of  exercising  that  jurisdiction  ?  It 
is  objected  that  if  I  refuse  this  application  I  exclude  this  lady  from 
performing  at  Covent  Garden,  when  I  cannot  compel  her  to  perform 
flt  the  Queen's  Theatre.  I  cannot  compel  her  to  perform,  of  course  ; 
that  is  a  jurisdiction  that  the  Court  does  not  possess,  and  it  is  very 
proper  that  it  should  not  possess  that  jurisdiction  ;  but  what  cause 
of  complaint  is  it  that  I  should  prevent  her  from  doing  an  act 
which  may  compel  her  to  do  what  she  ought  to  do  ?  —  though  that 
ift  not  the  object  the  Court  has  in  view ;  for  the  Court  cannot  indi- 
H3ctly  do  a  thing,  and  I  disclaim  doing  a  thing  indirectly  which  I 
cannot  do  directly.     In  my  opinion  this  is  a  proper  case  for  inter- 
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ference,  and,  though  I  cannot  compel  the  execution  of  the  whole 
of  the  contract,  I  leave  nothing  unaccomplished  by  my  order  which 
I  hold  it  is  in  the  power  of  the  Court  to  accomplish.  She  will  be 
committed  to  prison  by  this  Court  if  she  does  any  act  in  breach  of 
this  injunction  ;  and  it  will  have  this  effect :  by  preventing  her 
from  doing  the  act  there  will  be  no  case,  in  an  action  by  Mr.  Lum- 
ley  against  her,  for  such  an  amount  of  vindictive  damages  as  a 
jury  might  probably  be  disposed  to  give,  if  she  exercised  her 
talents  in  the  rival  theatre.  It  appears  to  me  that,  in  granting 
the  injunction,  I  shall  do  nothing  contrary  to  the  settled  rule  of 
the  Court,  but  merely  carry  out,  as  far  as  I  can,  the  whole  power 
of  the  Court  on  one  subject,  which  fortunately  has  a  bearing  upon 
another  subject  which  I  cannot  directly  touch. 

This  case  has  been  elaborately  argued  upon  the  authorities.  I 
bow  to  the  authorities.  I  mean  to  execute  the  authorities ;  I  am 
giving  no  authoritative  decision  from  myself ;  I  mean  to  follow  the 
current  of  authority  of  my  predecessors ;  to  weigh  their  opinions 
where  there  is  a  difference  of  opinion  between  the  Judges  that 
have  preceded  me,  calmly  and  patiently  to  consider  them,  and  to 
arrive  at  the  best  conclusion  I  can  as  to  the  meaning  to  be  drawn 
from  the  various  expressions  which  I  find  in  those  decisions.  With 
respect  to  the  case  of  Morris  v.  Colman,  it  was  said  that  Lord  Eldon 
had  decided  that  case  as  a  case  of  partnership,  but  he  did  not  exclu- 
sively decide  it  as  a  case  of  partnership ;  and  I  have  come  to  a  clear 
conclusion  that  Lord  Eldon  would  have  granted  the  injunction  in 
that  case,  though  it  had  not  been  a  case  of  quasi-partnership.  The 
case  of  Clark  v.  Price  does  not  apply,  for  there  was  no  negative 
stipulation,  and  therefore  Lord  Eldon  very  properly  re- 
fused an  injunction.  *  As  to  the  case  of  Kemhle  v.  Kean,  [*  903] 
decided  by  Sir  L.  Shadwell  (of  whom  I  wish  it  to  be  un- 
derstood that  I  speak  with  the  highest  respect),  I  should  have  come 
to  a  different  conclusion  ;  for  there  was  in  that  case  a  negative  cov- 
enant My  apprehension  is  that  the  case  of  Kemhle  v.  Kean  was 
wrongly  decided,  and  could  not  be  maintained.  That  learned  Judge 
followed  that  decision  up  in  Kimherley  v.  Jennings;  but  with 
great  submission,  it  appears  to  me  that  the  whole  of  the  authority 
of  Vice-Chancellor  Shadwell  is  removed  by  himself,  and  I  think 
the  case  of  Rolfe  v.  Rolfe  displaces  the  entire  of  his  authority  upon 
this  question.  In  the  case  which  has  been  referred  to.  Hooper  v. 
Brodrick,  though  the  Court  would  not  enforce  the  aflBirmative  cov- 
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enant,  yet  it  would  have  restrained  the  defendant  from  breach  of 
the  negative  covenant.  This  case  is  directly  against  the  appellants. 
In  Smith  V.  Fromont,  there  was  no  negative  covenant,  and  conse- 
quently it  does  not  bear  upon  this  question.  An  observation  has  been 
made  upon  an  opinion  of  my  own  in  Ireland,  Gervais  v.  Edwards^ 
and  I  abide  by  that  opinion.  There  the  whole  case  was  properly  a 
case  of  specific  performance ;  but,  from  the  nature  of  the  contract 
itself  there  was  a  portion  that  could  not  be  executed.  It  is  said 
that  in  Hills  v.  Croll^  Lord  Lyndhurst  refused  to  enforce  by  in- 
junction a  negative  contract.  But  I  find  in  that  case,  that  while 
A.  was  to  supply  B.  with  certain  acids,  and  B.  was  not  to  get  the 
acids  anywhere  else,  there  was  no  power  to  compel  A.  to  supply  B. 
with  the  acids  ;  and  therefore  B.'s  manufacture  might  be  paralyzed 
and  he  might  be  ruined  if  A.  did  not  supply  him ;  therefore  Lord 
Lyndhurst  said,  I  cannot  interfere.  It  is  supposed  that  Lord 
Lyndhurst  improperly  applied  there  the  rule  that  was  properly 
applied  in  Gervais  v.  Edwards ;  but  he  did  not  improperly  apply 
it;  as  he  could  not  enforce  an  affirmative  covenant  with  respect  to 
one  part,  he  would  not  enforce  a  negative  covenant  as  to  the  other, 
for  by  doing  so  he  might  ruin  the  man.  With  respect  to  the  case 
of  Dietrichsen  v.  Cahburn,  I  wholly  deny  that  it  was  a  case  of  part- 
nership ;  it  was  strictly  a  case  of  principal  and  agent,  and  it  was 
only  because  there  was  that  negative  contract  that  the  Court  gave 
effect  to  it. 

The  clear  result  from  all  those  cases  in  my  mind  is,  that  the 
point  of  law  has  been  properly  decided  in  the  Court  below,  and 
that  I  must,  as  regards  that  point,  affirm  the  decision. 

The  Lord  Chancellor  then  went  into  certain  points  upon  the 
merits  of  the  case,  and  refused  the  motion  with  costs. 

ENGLISH  NOTES. 

The  rule  that  a  Court  of  equity  will  not  order  specific  performance  of 
a  contract  unless  it  can  execute  the  whole  contract  on  both  sides  has 
been  laid  down  and  acted  upon  in  many  cases  decided  prior  to  and  after 
the  principal  case  of  Gervais  v.  Edwards.  In  this  note  it  will  be  suffi- 
cient to  refer  to  the  subsequent  cases.  In  Stocken  v.  Wedderbum 
(1857),  3  K.  &  J.  393;  26  L.  J.  Ch.  713,  the  defendants  entered  into 
an  agreement  with  the  plaintiff  to  form  a  joint  stock  compan}'  for  the 
purpose  of  working  the  plaintiff's  patent,  and  the  plaintiff  agreed  to 
devote  his  whole  time  to  the  interests  of  the  company  and  the  improve- 
ment of  the  patent.     It  was  held  that  a  hill  for  specific  performance 
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could  not  be  sustained,  as  the  Court  could  not  have  enforced  his  stipu- 
lations against  the  plaintiff;  and  further,  because  the  Court  could  not 
execute  the  contract  bj  ordering  the  execution  of  a  deed,  —  the  agree- 
ment being  to  do  certain  acts  and  not  to  enter  into  covenants  to  do 
them.  In  Ogden  v.  Fossick  (1862),  32  L.  J.  Ch.  73,  the  defendant 
agreed  to  grant  to  the  plaintiff  a  lease  of  a  wharf  and  premises 
for  twenty-one  years,  and  the  plaintiff  agreed  to  employ  the  defendant 
as  a  manager  at  the  wharf.  The  employment  was  to  be  co-extensive 
with  the  tenancy.  Specific  performance  of  the  agreement  for  lease  was 
refused.  So  also  in  Downs  v.  Collins  (1848),  6  Hare,  418,  inability 
to  order  continuance  of  a  partnership  for  the  residue  of  an  agreed  term 
of  twenty-one  years  was  held  to  be  a  reason  for  refusing  specific  per- 
formance of  the  partnership  articles.  In  South  Wales  Railway  Co.  v. 
Wythes  (1857),  5  DeG.  M.  &  G.  880,  inability  to  decree  performance 
of  a  contract  for  constructing  a  railway  line  was  held  a  reason  for  re- 
fusing to  order  execution  of  a  bond  to  secure  the  performance.  In 
Nickels  v.  Hancock  (1859),  7  De  G.  M.  &  G.  300,  excess  of  authority 
in  part  of  the  award  was  held  to  bar  specific  performance  of  the  rest 
of  it.  In  Scott  V.  Bayment  (1868),  L.  R.,  7  Eq.  112,  38  L.  J.  Ch. 
48,  the  Court  refused  to  order  specific  performance  of  a  contract  to 
enter  into  a  partnership.  In  The  Merchants*  Trading  Company  v. 
Banner  (1871),  L.  K,  12  Eq.  18;  40  L.  J.  Ch.  516,  inability  to  com- 
pel a  shipbuilder  to  alter  a  ship  was  held  a  reason  for  refusing  to  order 
specific  performance  of  the  covenant  that  the  owners  might  re-enter 
and  make  the  alterations  themselves. 

This  rule  is,  however,  subject  to  exceptions,  one  of  which  is  fur- 
nished by  the  principal  case  of  Lumley  v.  Wagner.  These  exceptions 
are:  — 

First,  where  the  contract  is  divisible,  inability  to  order  performance 
of  one  or  more  parts  will  not  deter  the  Court  from  ordering  perform- 
ance of  the  rest.  For  instance,  if  at  an  auction  A.  buys  several  plots  of 
land,  the  inability  of  the  vendor  to  make  out  a  good  title  to  one  plot 
will  not  prevent  him  from  enforcing  specific  performance  as  to  the 
other  plots;  Lewis  v.  Guest  (1826),  1  Russ.  325.  Secits  if  all  the 
plots  were  bought  at  a  single  price,  or  if  the  separate  contracts  were 
treated  by  the  parties  as  one  contract,  Dalby  v.  Pullen  (1829),  3  Sim. 
29;  Cass  v.  Strode^  (1833),  2  My.  &  K.  722;  Dykes  v.  Blake  (1838), 
4  Bing.  K.  C.  463.  Similarly  where  the  parties  stipulate  for  piecemeal 
performance,  specific  performance  of  one  part  will  be  decreed;  Wil- 
kinson V.  Clements  (1873),  L.  R.,  8  Ch.  96;  42  L.  J.  Ch.  38:  and  this 
although  the  contract  as  to  the  other  parts  may  be  illegal;  Odessa 
Tramways  Company  v.  Mendell  (1873),  L.  K,  8  Ch.  235.  So  also 
where  two  contracts  entered  into  at  the  same  time  and  between  the 
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same  parties  are  independent  of  each  other,  specific  performance  of  one 
may  be  decreed;  Croome  v.  Lediard  (1833),  2  My.  &  K.  251;  3  L.  J. 
(N.  S.)  Ch.  98;  Green  v.  Low  (1856),  22  Beav.  625. 

Secondly,  where  the  contract  has  been  wholly  or  partly  executed  on 
one  side,  the  Court  will  decree  specific  performance  against  the  other 
party.  For  instance,  where  a  railway  company  in  consideration  of  con- 
veyance of  some  lands  agreed  to  construct  a  road,  to  contribute  towards 
its  maintenance,  ^nd  to  construct  and  maintain  a  wharf;  and  the  lands 
were  conveyed  to  the  company,  the  Court  ordered  the  specific  perform- 
ance of  the  agreement  against  the  company ;  Wihon  v.  The  Fumess 
Railway  Co.  (1870),  L.  R.,  9  Eq.  28;  39  L.  J.  Ch.  19.  On  the  same 
principle  the  Court  has  ordered  specific  performance  of  covenants  in 
executed  contracts,  such  as  leases;  Righy  v.  Great  Western  Railway 
Co.  (1847),  2  Phil.  44,  distinguishing  Genmis  v.  Edwards, 

Thirdly,  where  the  contract  is  to  do  a  thing  and  to  execute  a  deed 
for  that  purpose,  a  deed  will  be  ordered  to  be  executed  though  the  acta 
to  be  done  be  future  and  continuous.  A  railway  company  offered  some 
of  its  lands  to  the  plaintiff,  one  of  the  terms  being  that  the  plaintiff 
should  use  the  defendants'  railway  '^whenever  reasonably  practicable, 
and  for  the  longest  distance  it  is  reasonably  capable  of  use."  The  offer 
was  accepted,  and  the  land  was  put  to  various  uses  by  the  plaintiff. 
Turner,  L.  J.,  on  appeal  affirmed  the  judgment  of  Lord  Eomilly, 
M.  R.,  ordering  the  execution  by  the  railway  company  of  a  deed  con- 
taining the  terms  of  the  agreement.  Wilson  v.  West  Hartlepool  Har- 
hour  and  Railway  Co.  (1864),  34  Beav.  87;  2  De  G.  J.  &  S.  475;  34 
L.  J.  Ch.  241. 

Fourthly,  where  a  part  cannot  be  performed  through  default  of  the 
defendant,  he  will  nevertheless  be  ordered  to  perform  the  remainder; 
Great  Western  Railway  Co.  v.  Birmingham  and  Oxford  Junction  Rait- 
way  Co.  (1847),  2  Ph.  597;  Jones  v.  Evans  (1848),  17  L.  J.  Ch.  469; 
Soant.es  v.  Edge  (1860),  Johns.  669;  Noi-ris  v.  Jackson  (1861),  IJ.  & 
H.  319;  Barnes  v.  Wood  (1869),  L.  R.,  8  Eq.  424;  38  L.  J.  Ch.  683; 
Hooper  v.  Smart  (1874),  L.  R.,  18  Eq.  683;  Horrocks  v.  Rigby  (1878), 
9  Ch.  D.  180,  47  L.  J.  Ch.  800. 

Fifthly,  as  in  the  principal  case  of  Lumley  v.  Wagnery  where  the 
contract  contains  positive  terms  which  are  not  proper  subjects  of  specific 
performance,  and  contains  either  expressly  or  by  implication  stipula- 
tions a  breach  of  which  can  be  properly  prevented  by  injunction.  In 
De  Mattes  v.  Gibson  (1858),  4  De  G.  &  J.  416,  28  L.  J.  Ch.  166,  a  ship- 
owner (A.)  by  charter-party  contracted  with  the  plaintiff  to  carry  for 
him  a  cargo  from  Newcastle  to  Suez.  A.  then  mortgaged  the  ship  to 
the  defendant,  who  had  notice  of  the  charter-party.  The  defendants 
were  about  to  exercise  their  power  of  sale  when  the  plaintiff  filed  a  bill 
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for  the  specific  performance  of  the  charter-party,  and  moved  for  an  in- 
junction to  restrain  the  defendant  from  interfering  with  the  voyage.    It 
was  held  that  the  plaintiff  was  entitled  to  an  injunction  to  restrain  the 
mortgagee  from  exercising  his  power  of  sale  and  from  interfering  with 
the  ship  on  her  voyage.     Lord  Chelmsford  in  affirming  the  judgment 
of  the  Lords  Justices  said  that  <*  although  a  Court  of  equity  cannot 
compel  a  specific  performance  of  *  a  charter-party/  yet  that  it  will  re- 
strain the  employment  of  the  vessel  in  a  different  jnanner,  whether 
such  employment  is  expressly  or  impliedly  forbidden  according  to  the 
principle  so  fully  expressed  in  the  case  of  Lumley  v.  Wagner, ^^     This 
case  was  followed  in  Sevin  v.  Deslandes  (1861),  30  L.  J.  Ch.  457,  and  in 
Le  Blanch  v.  Grainger  (1866),  35  Beav.  187.    In  BreU  v.  East  Indian 
&c.  Shipping  Co.  (1865),  2  H.  &  M.  404,  it  was  laid  down  that  when- 
ever the  principal  portion  of  an  agreement  is  incapable  of  specific  per- 
formance by  the  Court,  and  it  appears  that  the  entire  agreement  has 
been  broken,  no  relief  will  be  granted  in  respect  of  a  negative  clause 
therein  contained,   which  is  purely  incidental  to  the  general  relief 
sought;  although  such  clause  might  have  been  enforced  had  it  stood 
alone,  or  had  the  agreement  been  in  other  respects  still  subsisting  and 
undisputed.     In  Wolverhampton  and  Walsall  Railway  Co,  v.  London 
and  North-Western  Railway  Co,  (1873),  L.  R,  16  Eq.  433,  43  L.  J. 
Ch.  131,  there  was  an  agreement  sanctioned  by  an  Act  of  Parliament, 
whereby  the  plaintiff  company  agreed  to  construct  a  line  of  railway,  and 
the  defendant  company  agreed  to  work  it,  to  develop  the  local  traffic, 
and  to  carry  over  it  certain  traffic  particularly  specified.     All  differ- 
ences were  to  be  determined  by  a  standing  arbitrator  nominated  an- 
nually, or  by  the  Board  of  Trade,  on  the  application  of  either  company. 
The  plaintiff  company  constructed  the  line  and  the  defendant  company 
entered  into  possession  thereof,  but  carried  a  large  proportion  of  traffic 
which  ought  to  have  passed  over  the  plaintiffs'  line  by  other  lines  be- 
longing to  the  defendant  company,  and  a  bill  was  filed  to  restrain  the 
defendant  company  from  so  doing.      The  injunction  was  granted.      In 
delivering  judgment.  Lord  Selbobne  criticised  the  principal  case  of 
Lumley  v.   Wagner,  and  said  (L.  R.,  16  Eq.  440) :   *'  It  was  sought  in 
that  case  to  enlarge  the  jurisdiction  on  a  highly  artificial  and  technical 
ground,  and  to  extend  it  to  an  ordinary  case  of  hiring  and  service,  which 
is  not  properly  a  case  of  specific  performance:  the  technical  distinction 
being  made,  that  if  you  find  the  word  '  not '  in  an  agreement  —  '  I  will 
not  do  a  thing'  —  as  well  as  the  words  *I  will,'  even  although  the 
negative  term   might  have  been  implied  from  the  positive,  yet  the 
Court,  refusing  to  act  on   an  implication   of   the   negative,  will  act 
on  the  expression  of  it.     I  can  only  say  that  I  should  think  it  was 
the  safer  and  the  better  rule,  if  it  should  eventually'  be  adopted  by  this 
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Courts  to  look  in  all  such  cases  to  the  substance  and  not  to  the  form. 
If  the  substance  of  the  agreement  is  such  that  it  would  be  violated  by 
doing  the  thing  sought  to  be  prevented,  then  the  question  will  arise 
whether  this  is  the  Court  to  come  to  for  a  remedy.  If  it  is,  I  cannot 
think  that  ought  to  depend  on  the  use  of  a  negative  rather  than  an 
affirmative  form  of  expression.  If,  on  the  other  hand,  the  substance  of 
the  thing  is  such  that  the  remedy  ought  to  be  sought  elsewhere,  then  I 
do  not  think  that  the  forum  ou^ht  to  be  changed  by  the  use  of  a  negative 
rather  than  an  affirmative."  In  Fothergill  v.  Rowland  (1873),  L.  R., 
17  Eq.  132,  43  L.  J.  Ch.  252,  the  Court  refused  to  restrain  by  injunc- 
tion the  lessee  of  a  colliery  from  selling  it,  at  the  instance  of  a  person 
to  whom  the  lessee  had  promised  to  sell  all  the  coals  in  the  colliery  for 
five  years.  In  Jones  v.  NoHh  (1875),  L.  R.,  19  Eq.  426,  44  L.  J.  Ch. 
388,  a  person  who  had  contracted  with  the  plaintiff  not  to  send  in  a 
tender  invited  by  a  coi*poration,  and  not  to  compete  with  him  in  supply- 
ing goods  to  the  corporation  for  one  year,  sent  in  a  tender  which  was 
accepted.  It  was  held  that  the  agreement  was  not  void,  and  that  the 
plaintiff  could  restrain  its  breach  by  injunction.  In  Donnell  v.  Ben- 
nett (1886),  22  Ch.  D.  835,  52  L.  J.  Ch.  414,  where  these  cases  are 
reviewed,  there  was  a  contract  for  the  sale  of  chattels  to  the  plaintiff, 
which  contained  an  express  negative  stipulation  not  to  sell  them  to  any 
other  manufacturer.  An  injunction  to  restrain  the  breach  of  this  negar 
tive  stipulation  was  granted,  though  specific  performance  of  the  contract 
could  not  have  been  decreed.  It  was  also  said  that  the  mere  use  of  the 
word  "  not  '*  will  not  necessarily  found  a  jurisdiction  for  injunction  in 
such  cases.  In  Whitwood  Chemical  Co,  v.  Hardman  (1891),  2  Ch. 
416;  60  L.  J.  Ch.  428;  64  L.  T.  716;  39  W.  R.  433,  the  defendant 
agreed  to  become  manager  of  the  plaintiff  company's  works  for  a  certain 
period,  and  during  that  period  to  give  the  whole  of  his  time  to  the  com- 
pany's business.  The  defendant  having  engaged  himself  to  act  as  direc- 
tor of  a  rival  company,  it  was  held  by  Lindley,  L.  J.  and  Kay,  L.  J., 
reversing  the  decision  of  Kekewich,  J.,  that  the  Court  should  not 
grant  an  injunction,  which  would  be  the  same  thing  as  ordering  specific 
performance  of  a  personal  service  of  an  ordinary  kind. 

In  the  later  case  of  Davis  v.  Foreman  (1894),  1894,  3  Ch,  654,  64 
L.  J.  Ch.  187,  43  W.  R.  168,  where  an  agreement  for  the  employment 
of  manager  of  a  business  contained  a  clause  providing  that  the  em- 
ployer would  not,  except  in  cases  such  as  misconduct,  require  the  mana- 
ger to  leave  his  employment,  it  was  held  by  Kekewich,  J.,  that  Lnmley 
V.  Wagner  ought  not  to  apply  to  an  agreement  which  though  negative 
in  form  is  affirmative  in  substance;  and  he  refused  to  grant  an  injunc- 
tion to  restrain  the  employer  from  acting  on  a  notice  purporting  to 
dismiss  the  manager. 
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AMERICAN  NOTES. 

The  second  principal  case  is  cited  in  Lawson  on  Contracts,  §  478,  and  in 
Pomeroy  Equity  Jui'isprudence,  p.  2070.    See  note,  71  Am.  Dec.  750. 

Specific  performance  of  contracts  for  personal  service  will  not  be  enforced. 
William  Rogers  Manuf,  Co-  v.  Rogers,  58  Connecticut,  356 ;  18  Am.  St.  Rep. 
278 ;  7  Lawyers'  Rep.  Annotated,  779  ;  (citing  Lumley  v.  Wagner) ;  Mc Carter 
V.  Armstrong,  32  South  Carolina,  203 ;  8  Lawyers'  Rep.  Annotated,  625 ;  Maple- 
son  V.  Del  Puenie,  13  Abbott  New  Cases  (New  York),  144  (singer) ;  South, 
ft-c.  R,  Co.  V.  Highland,  Sfc.  R.  Co.,  98  Alabama,  400 ;  39  Am.  St.  Rep.  74 ;  Clark's 
Case,  1  Blackford  (Indiana),  122 ;  12  Am.  Dec.  213  (free  negro  woman  bind- 
ing herself  to  apprenticeship).  But  where  the  services  are  of  special  and 
extraordinary  value,  injunction  may  issue  against  the  rendition  of  the  services 
for  others.  Metropolitan  Ex.  Co.  v.  Ewing,  42  Federal  Reporter,  198 ;  7  Law- 
yers' Rep.  Annotated,  381  (base-ball  player)  ;  Cort  v.  Lassard,  18  Oregon,  221 ; 
17  Am.  St.  Rep.  726;  6  Lawyers'  Rep.  Annotated,  653  (acrobat)  ;  MarUe  Co. 
V.  Ripley,  10  Wallace  (U.  S.  Supr.  Ct.),  358;  Richardson  v.  Peacock,  26  New 
Jersey  Equity,  40 ;  Frank  v.  Brunnerman,  8  West  Virginia,  462 ;  Parker  v. 
Garrison,  61  Illinois,  250  ;  Port  Clinton  R.  Co.  v.  Cleveland,  Sfc.  R.  Co.,  13  Ohio 
State,  550 ;  Publishing  Co.  v.  Teleg.  Co.,  83  Alabama,  498 ;  3  Am.  St.  Rep.  758, 
citing  Lumley  v.  Wagner. 

"  The  Courts  in  this  country  and  in  England  formerly  held  that  they  could 
not  negatively  enforce  the  specific  performance  of  such  contracts  by  means  of 
an  injunction  restraining  their  violation."  Citing  Rutland  Marble  Co.  v. 
Ripley,  10  Wallace  (U-  S.  Supr.  Ct.),  340 ;  Burton  v.  Marshall,  4  Gill  (Mary- 
land), 487  ;  45  Am.  Dec.  171.  "  The  Com*ts  in  both  countries  have  however 
receded  somewhat  from  the  latter  conclusion,  and  it  is  now  held  that  where  a 
contract  stipulates  for  special,  unique,  or  extraordinary  personal  services  or 
acts,  or  where  the  services  to  be  rendered  are  purely  intellectual,  or  are  pecu- 
liar and  individual  in  their  character,  the  Court  will  grant  an  injunction  in 
aid  of  a  specific  performance.  The  reason  seems  to  be  that  services  of  the 
former  class  are  of  such  a  nature  as  to  preclude  the  possibility  of  giving  the 
injured  party  adequate  compensation  in  damages,  while  the  loss  of  services  of 
the  latter  class  can  be  adequately  compensated  by  an  action  for  damages." 
William  Rogers  M.  Co.  v.  Rogers,  supra,  citing  Bank  v.  Fresno,  Sfc.  Co.,  53 
California,  201. 

In  Publishing  Co.  v.  Teleg.  Co., supra,  the  Court  said  that  "the  American 
Courts  have  generally  been  disposed  to  follow  the  rule  declared  in  Kemble  v. 
Kean,  6  Sim.  333,  and  as  said  by  Mr.  Pomeroy,  they  have  exhibited  a  strange 
disinclination  to  adopt  the  modern  English  rule  declared  in  Lumley  v.  Wagner. 
. . .  The  American  cases  are  however  divided  on  this  subject,  with  a  numerical 
weight  of  authority  perhaps  against  the  later  English  rule,  but  as  we  apprehend, 
with  a  disposition  recently  to  fall  into  line  with  the  more  reasonable  doctrine 
of  Lumley  v.  Wagner."    Very  decidedly  so,  the  present  writer  believes. 

In  Metropolitan  Ex.  Co.  v.  Ewing,  supra  (the  base-ball  case),  the  Court  said : 
"  The  doctrine  is  now  generally  recognized  that  while  a  Court  of  Equity  will 
not  ordinarily  attempt  to  enforce  contracts  which  cannot  be  carried  out  by 
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the  machinery  of  a  Court,  like  that  involved  in  the  pi*esent  case,  it  may  never- 
theless practically  accomplish  the  same  end  by  enjoining  the  breach  of  a 
negative  promise,  and  this  power  will  be  exercised  whenever  the  contract  is 
one  of  which  the  Court  would  direct  specific  performance  if  it  could  practi- 
cally compel  its  observance  by  the  party  refusing  to  perform,  through  a  decree 
for  specific  performance." 

In  the  acrobat  case,  Cort  v.  Lassardj  supra,  the  Court  cited  Lumley  v. 
Wagner,  and  held  **  that  its  doctrine  should  be  applied  even  where  the  contract 
contained  no  negative  promise,  but  that  an  injunction  should  not  issue  in  this 
case  because  the  performances  were  not  shown  to  be  extraordinary  or  unique, 
but  only  those  of  the  ordinaiy  acrobat."  The  Court  observe :  "  As  a  result  of 
these  English  authorities,  while  conceding  that  specific  performance  of  such 
contracts  could  not  be  enforced,  the  jurisdiction  is  established  that  relief  may 
be  granted  on  a  contract  for  such  services,  even  though  it  contains  no  negative 
clause,  upon  the  ground  that  a  contract  to  act  or  play  at  a  particular  place  for 
a  specified  time  necessarily  implies  a  prohibition  against  performing  at  any 
other  place  during  that  period.  The  American  Courts,  while  they  recognize 
the  existence  of  the  jurisdiction,  have  exhibited  much  hesitancy  in  applying 
it  to  such  enlarged  uses.  Until  Daly  v.  Smith,  49  Howard  Practice  (New  York), 
150,  was  decided,  the  doctrine  of  Lumley  v.  Wagner,  1  De  Gex,  M.  &  G.  604, 
was  either  entirely  rejected  or  only  partially  accepted.  ...  In  that  case  {Daly 
v.  Smith),  the  authorities  are  carefully  discriminated,  and  the  injunction  was 
granted  restraining  an  actress  from  violating  her  agreement  to  play  at  the 
plaintiff's  theatre  for  a  stated  period,  and  the  case  is  on  all  fours  with  Lumley 
V.  Wagner'^  The  same  doctrine  was  held  in  Butler  v.  Gallette,  21  Howard 
Practice  (New  York),  165,  the  case  of  a  dancer. 

In  Burton  v.  Marshall,  A.  D.  1846,  supra,  it  was  held  (citing  Kemble  v.  Kean), 
that  injunction  would  not  lie  to  restrain  an  actor  from  performing  at  another 
theatre,  where  there  are  no  negative  stipulations  in  the  contract.  But  in  the 
subsequent  case  of  Hahn  v.  Concordia  Society,  42  Maryland,  463,  where  the 
contract  contained  negative  stipulations  and  provided  a  forfeiture  of  ^00  for 
breach,  an  injunction  issued. 

In  De  Rivofinoli  v.  Corsetti,  4  Paige  Chancery  (New  York),  264 ;  25  Am.  Dec. 
532,  Chancellor  Walworth  denied  a  writ  of  ne  exeat  against  an  Italian  opera 
singer,  on  a  bill  quia  timet  that  the  singer  was  about  to  break  his  contract  and 
leave  the  country,  and  condescended  to  a  good  deal  of  humour  and  to  a  mock 
adherence  to  the  old  adage,  that  "  a  bird  that  can  sing,  and  will  not  sing,  must 
be  made  to  sing."  (In  answer  to  which  counsel  should  have  cited  the  other 
old  adage  that  "  although  you  can  lead  a  horse  to  the  water  you  cannot  make 
him  drink."  .  .  .) 

In  Prospect  Park,  j-c.  R,  Co,  v.  Cmiey  Island,  frc.  R,  Co.,  144  New  York, 
152 ;  26  Lawyers'  Rep.  Annotated,  610,  it  was  held  that  specific  performance 
of  a  contract  to  run  streetn^rs  for  a  series  of  years  over  a  track  of  another 
company  to  a  depot,  will  not  be  denied  on  the  ground  that  it  requires  the 
exercise  of  skill  and  judgment  and  continuous  series  of  acts.  The  Court 
observed :  '<  As  a  final  point,  the  learned  counsel  for  the  defendant  insists  that 
equity  will  not  enforce  the  specific  performance  of  a  contract  having  some 
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years  to  run,  which  requires  the  exercise  of  skill  and  judgment,  and  a  con- 
tinuous series  of  acts.  While  there  is  some  conflict  in  the  cases,  and  all  are 
not  to  be  reconciled,  yet  the  great  weight  of  authority  permits  specific  per- 
formance in  the  case  at  bar.  The  pecial  term  enjoined  the  defendant  from 
operating  any  of  its  cars  unless  it  performs  its  contract  with  the  plaintiff. 
The  provisions  of  this  contract  are  neither  complicated  nor  difficult,  and  are 
such  as  a  Court  of  equity  can  enforce  in  its  discretion.  A  few  of  the  cases 
may  be  referred  to,  as  illustrating  the  power  Tested  in  a  Court  of  equity  to 
compel  the  specific  performance  of  contracts  similar  to  the  one  at  bar.  In 
Sloi-er  V.  Great  Western  R.  Co.,  2  Younge  &  C.  Ch.  Cas.  48,  the  Court  com- 
pelled the  defendant  to  construct  and  forever  maintain  an  archway  and  its 
approaches.  The  Court  said  there  was  no  difficulty  in  enforcing  such  a  decree. 
In  Wilson  v.  Fumess  R,  Co.,  L.  R.,  9  Eq.  28,  the  defendant  was  compelled  to 
erect  and  maintain  a  wharf.  See  also  Greene  v.  West  Cheshire  R,  Co.,  L.  R., 
13  Eq.  44.  In  Wolverhampton  fi-  W.  R.  Co.  v.  London  ^  N.  W.  R.  Co.,  L.  R., 
16  Eq.  433,  the  agreement  between  the  two  companies  was  that  the  defendant 
should  work  the  plaintiff's  line,  and  during  the  continuance  of  the  agreement, 
develop  and  accommodate  the  local  and  through  trade  thereof,  and  carry  over 
it  certain  specific  traffic.  The  bill  was  filed  to  restrain  the  defendant  from 
carrying  a  portion  of  the  traffic  which  ought  to  have  passed  over  the  plaintiff's 
line  by  other  lines  of  the  defendant.  The  point  was  made  that  the  Court 
could  not  undertake  to  enforce  specific  performance,  because  it  would  require 
a  series  of  orders  and  a  general  superintendence  to  enforce  the  performance, 
which  could  not  conveniently  be  administered  by  a  Court  of  justice.  The 
injunction  issued,  and  Lord  Selborne  said  (p.  438) :  *  With  regard  to  the 
argument  that  upon  the  principles  applicable  to  specific  performance,  no  relief 
can  be  granted,  I  cannot  help  observing  that  there  is  some  fallacy  and  am- 
biguity in  the  way  in  which,  in  cases  of  this  character,  those  words  "  specific 
performance"  are  used.  .  .  .  The  common  expression,  as  applied  to  suits 
known  by  that  name,  presupposes  an  executory,  as  distinct  from  an  executed 
agreement.  .  .  .  Confusion  has  sometimes  arisen  from  transferring  considera- 
tions applicable  to  suits  for  specific  performance,  properly  so  called,  to  ques- 
tions as  to  the  propriety  of  the  Court  requiring  something  or  other  to  be  done 
in  specie.  .  .  .  Ordinary  agreements  for  work  and  labour  to  be  performed, 
hiring  and  service,  and  things  of  that  sort,  out  of  which  most  of  the  cases 
have  arisen,  are  not,  in  the  proper  sense  of  the  word,  cases  for  "specific 
performance ; "  in  othei  words,  the  nature  of  the  contract  is  not  one  which 
requires  the  performance  of  some  definite  act,  such  as  the  Court  is  in  the 
habit  of  requiring  to  be  performed  by  way  of  administering  superior  justice, 
rather  than  to  leave  the  parties  to  their  remedies  at  law.  .  .  .  The  question  is 
whether,  the  defendants  being  in  possession,  they  are  not  at  liberty  to  depart 
from  the  terms  on  which  it  was  stipulated  that  they  should  have  that  povsses- 
sion.'"  The  American  cases  are  equally  clear.  In  Latm-eneey.  Saratoga  Lake  R. 
Co.,  36  Hun,  467,  the  defendant  was,  among  other  things,  to  erect  a  depot  at 
which  all  trains  were  to  stop.  Specific  performance  waa  decreed,  the  Court  hold- 
ing  that  although  under  the  agreement  the  defendant  could  not  be  compelled 
to  run  trains  upon  its  road,  yet  it  might  properly  be  enjoined  from  running 
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any  regular  trains  which  did  not  stop  at  the  station.  The  objection  that  the 
judgment  in  this  case  involves  continuous  acts,  and  the  constant  supervision 
of  the  Court,  is  well  met  by  the  reasoning  in  Central  Trust  Co.  of  New  York 
v.  Wabash,  St.  L.  ^  P.  R.  Co.,  29  Fed.  Rep.  546,  being  aflBrmed  as  Joy  v.  St. 
Louis,  138  U.  S.  1,  47,  50,  where  Mr.  Justice  Blatchford  wrote  the  opinion. 


No.  65,  — KNATCHBULL  v.  GRUEBER 
(1815-1817). 

RULE. 

Where  the  plaintiff  has  so  acted  as  to  have  deprived 
the  defendant  substantially  of  the  benefit  which  he  should 
have  obtained  under  the  contract,  specific  performance  will 
not  be  decreed. 

Knatchboll,  Bart.,  and  Others  v.  Omeber. 

1  Madd.  153-172,  3  Merivale,  124-147  (s.  c.  17  R.  R.  35). 

Contract,  —  Plaintiff  in  Default  —  Specific  Performance  refused. 

On  a  bill  by  vendor  for  specific  perfonnance  with  allowance  by  way  of  com- 
pensation for  a  part  of  the  estate  to  which  the  plaintiff  was  unable  to  make  a 
title,  the  Vice-Chancellor,  Sir  T.  Plumer,  refused  specific  performance  on 
the  ground  that  the  part  of  the  estate  to  which  the  plaintiff  had  failed  to  make 
a  title,  though  relatively  small,  was  essential  to  the  enjoyment  of  the  whole. 
The  Lord  Chancellor,  Lord  Eldon,  flflSrmed  the  decree  on  the  ground  that 
the  plaintiff,  having  turned  the  purchaser  out  of  the  possession  of  the  property 
which  he  had  taken  under  the  agreement,  had  abandoned  any  right  to  specific 
performance. 

[153]  This  was  a  bill  praying  for  the  specific  performance  of  a 
purchase  agreement;  and  that  if  the  defendant  was  not 
bound  to  take  a  part  of  the  purchased  estate,  called  Cole  Nash, 
then  that  it  might  be  ascertained  how  much  ought  to  be  allowed 
the  defendant  by  way  of  deduction  out  of  the  purchase-money 
in  respect  of  such  premises,  and  allowed  him  accordingly. 

The  plaintiffs  being  seized  in  fee,  in  right  of  their  wives,  of  a 
rafinsion-house  and  premises,  called  Nash  Court,  situated  in  Kent, 
consisting  of  upwards  of  700  acres,  advertised  to  sell  the  same  in 
three  lots,  by  auction,  on  the  16th  October,  1811 ;  but  before  any 
sale,  the  plaintiffs  agreed,  by  private  contract,  to  sell  the  estate  to 
the  defendant  Grueber.  The  purchase  agreement  signed  by  the 
parties,  was  as  follows:  — 
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"Agreement  made  the  15th  October,  1811,  between  Sir  Edward 
KnatchbuU,  of  Mereham  Hatch,  Kent,  Bart.,  and  Dame  Mary  his 
wife;  Henry  Curson,  of  Waterperry,  Oxfordshire,  Esquire,  and 
Bridges  his  wife ;  George  de  Billinghurst,  of  Bulstrode  Street,  Mid- 
dlesex, Esquire,  and  Ann  his  wife ;  and  Henry  Michael  Goold,  of 
Hawkesworth  Hall,  Yorkshire,  and  Eleanor  his  wife,  of  the  one 
part;  and  Stephen  Henry  Grueber,  of  Coleman  Street,  London, 
tea-dealer,  of  the  other  part,  as  follows  :  That  the  said  Sir  Edward 
KnatchbuU  and  other  parties  of  the  first  part  have  sold  by  private 
contract  to  the  said  S.  H.  Grueber,  for  £52,000,  and  the  said 
S.  H.  Grueber  hath  agreed  to  purchase  for  that  *  sum  the  [*  154] 
fee-simple  of  estates  of  the  late  Mr.  Hawkins,  advertised  to 
be  sold  by  auction  at  Feversham  on  the  16th  instant,  in  three  lots, 
including  the  timber  and  underwood,  free  from  all  incumbrances, 
except  the  quit  rents  and  reliefs,  the  land  tax,  the  existing  lease  of 
Stone  Stile  Farm,  and  to  the  other  incumbrances  set  forth  in  the 
printed  particulars  of  the  sale.  That  the  said  Stephen  Henry 
Grueber  shall  pay  Mr.  John  Humphries,  of  14  Clement's  Inn,  Lon- 
don, the  agent  of  the  vendors,  on  the  execution  of  this  agreement, 
as  and  by  way  of  deposit  the  sum  of  £5000  to  be  paid  to  the  ven- 
dors on  the  title  being  approved  of,  the  sum  of  £12,300  to  the 
vendors  on  the  1st  day  of  February  next;  the  further  sum  of 
£17,300  to  the  vendors  on  the  1st  day  of  August  next;  and  the 
sum  of  £17,400  being  the  remainder  of  the  said  sum  of  £52,000  on 
the  29th  day  of  September  next,  with  interest  upon  the  unpaid  instal- 
ments from  the  date  of  this  agreement,  until  paid,  after  the  rat«  of 
£5  per  cent  per  annum.  That  Stephen  H.  Grueber  shall  have  im- 
mediate possession  of  the  mansion-house,  gardens,  and  back-orchard 
at  Nash;  and  also  of  the  wood-land  and  marsh-land  on  hand,  and 
shall  receive  the  rents  of  Stone  Stile  Farm,  and  of  the  farm  at 
Nash,  and  other  parts  of  the  estates,  which  are  let,  from  Michael- 
mas Day  last,  to  which  time  all  outgoings  shall  be  paid  by  the 
vendors  ;  but  the  said  vendors  shall  retain  possession  of  the  title- 
deeds  until  the  above  consideration  money  and  interest  shall  be 
fully  paid  and  the  purchase  completed ;  and  in  the  mean  time,  the 
unpaid  part  of  the  consideration  money  shall  stand  charged  and 
secured  upon  the  said  estate ;  that  taking  the  possession  and  re- 
ceipt of  the  rents  shall  not  be  considered  as  an  acceptance 
of  the  title ;  but  the  said  S.  H.  Grueber  shall,  *  notwith-  [*  155] 
standing,  have  a  good  and  marketable  title  made  out  to 
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him.  That  the  vendors  shall,  at  theh*  expense,  forthwith  furnish 
to  the  said  S.  H.  Grueber  an  abstract  of  the  title  to  the  said  estates, 
and  make  out  a  good  and  marketable  title  to  the  same,  free  from  in- 
cumbrances as  aforesaid;  and  this  agreement  shall,  on  or  before 
the  1st  day  of  February  next,  be  carried  into  execution  by  such 
conveyances  and  assurances  as  shall  be  advised  by  and  on  behalf 
of  the  said  S.  H.  Grueber,  and  such  part  of  the  purchase-money  as 
shall  remain  unpaid  shall  be  secured  according  to  the  intent  of 
this  agreement,  in  such  manner  as  shall  be  advised  and  approved 
by  Charles  Butler,  of  Lincoln's  Inn,  on  the  part  of  the  said  ven- 
dors, and  by  George  Cooke,  of  the  Temple,  on  the  part  of  the  said 
S.  H.  Grueber ;  that  the  expenses  of  all  fines  and  recoveries,  if  any 
necessary,  and  the  making  out  the  title,  and  such  other  expenses  as 
are  usually  paid  by  the  vendors  upon  sale  by  private  contract,  shall 
be  borne  by  the  vendors  ;  and  the  expenses  of  the  conveyances  and 
of  such  other  deeds  as  shall  be  deemed  necessary  for  securing  the 
payment  of  the  said  instalments,  shall  be  borne  by  the  said  S.  H. 
Grueber.  That  the  said  S.  H.  Grueber  shall,  if  he  thinks  proper, 
have  the  furniture  and  fixtures  in  and  about  the  mansion-house, 
upon  paying  for  the  same,  according  to  valuation,  in  the  usual 
way,  otherwise  the  said  furniture  and  fixtures  shall  be  forthwith 
removed  from  the  said  premises ;  that  the  sale  of  the  aforesaid 
estates  shall  take  place  as  advertised;  but  the  same  shall  be 
bought  in  on  the  part  of  the  vendors ;  and  if  any  part  is  sold, 
such  sale  shall  be  on  the  account  and  at  the  risk  of  the  said  S.  H. 
Grueber,  as  well  in  respect  of  the  said  auction  duty  (if  any  shall  be 

incurred)  as  in  all  other  respects,  except  with  regard  to  the 
[*  156]  *  expenses  already  incurred,  by  advertising,  by  catalogues, 

and  for  the  commission  of  the  auctioneer;  and,  if  by  any 
accident  or  oversight  the  auction  duty  for  what  is  bought  in  shall 
become  payable,  it  shall  be  referred  to  two  persons,  one  to  be  chosen 
by  the  vendors  and  the  other  by  the  said  S.  H.  Grueber,  to  consider 
and  decide  by  whom  the  said  auction  duty  shall  be  borne,  whether 
by  the  vendors,  or  by  the  said  S.  H.  Grueber ;  and  in  case  they 
differ,  the  said  arbitrators  shall  choose  an  umpire,  whose  decision 
shall  be  final;  and  that  upon  the  delivering  up  of  Nash  Farm  by 
the  present  occupier  who  is  tenant  at  will,  such  part  of  the  stock 
and  crop  as  is  usually  taken  by  landlords  shall  be  taken  by  the  said 
S.  H.  Grueber  at  a  valuation,  according  to  the  custom  of  the  coun- 
try.    That  if  the  said  S.  H.  Grueber  shall  neglect  or  fail  in  the 
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above  agreemeut,  the  said  deposit  of  £5000  shall  be  forfeited,  and 
the  vendors  be  at  liberty  to  resell  the  said  estate,  either  by  private 
contract  or  public  auction,  and  the  deficiency  of  the  aforesaid  sum 
of  £52,000  on  such  sale  (if  any),  together  with  all  charges  attend- 
ing the  same,  shall  be  made  good  by  the  said  S.  H.  Grueber.  That 
in  case  the  said  S.  H.  Grueber  shall  sell  either  of  the  said  lots  at 
the  present  auction,  the  auctioneer's  commission  on  such  lot  or  lots 
shall  be  paid  by  him,  the  said  Stephen  Henry  Grueber ;  and  in  that 
case,  the  said  vendors  hereby  agree  to  convey  such  lot  or  lots  to  the 
said  Stephen  Henry  Grueber,  or  the  purchaser  or  purchasers,  on 
payment  of  the  parties  of  the  first  part  of  the  sum  or  sums  of 
money  for  which  the  same  shall  be  so  sold,  in  payment  pro  tanto 
of  the  aforesaid  instalments.  That  the  said  vendors  shall  join  in 
all  such  notices  to  quit,  or  to  repair,  as  shall  be  required  by  the 
said  Stephen  Henry  Grueber  to  be  given  to  the  tenants  of 
*the  said  estate.  As  witness  the  hands  of  the  above-  [*157] 
named  parties,  the  day  and  year  first  above  written." 

The  purchased  estates  were  afterwards,  in  pursuance  of  the 
agreement,  put  up  to  sale  in  three  lots :  The  first  lot  comprised 
the  mansion  house,  called  Nash  Court,  with  314  acres;  the  second 
lot  comprised  the  manor  farm,  called  Scone  Stile  Farm,  and  sundry 
woods,  containing  in  the  whole,  307  acres ;  the  third  lot  consisted 
of  95  acres  of  meadow  land.  £34,000  was  bid  for  lot  1,  but  the 
defendant  bought  it  in.  Lot  2  was  sold  to  James  Wildman  for 
£10,550,  the  timber  and  underwood  to  be  taken  at  a  valuation, 
and  was  afterwards  valued  at  £1,350.  There  was  a  bidding  of 
£7,500  for  lot  3,  but  that  also  was  bought  in  by  the  defendant. 

On  the  18th  October,  1811,  the  defendant  paid  to  the  agent  of 
the  plaintiffs  a  deposit  of  £5000,  and  immediately,  by  the  au- 
thority of  Knatchbull,  entered  into  the  possession  of  the  mansion 
house  and  gardens,  but  not  by  way  of  residence. 

After  several  applications  on  the  port  of  the  defendant,  some  of 
the  abstracts  of  title  were  delivered  to  him  on  the  26th  December, 
1811 ;  the  remaining  abstracts  were  not  sent  to  the  defendant 
until  the  24th  April,  1812.  Previous  to  this  time,  Grueber  caused 
notices  to  quit  to  be  signed  by  Sir  Edward  Knatchbull,  to  be  served 
on  the  different  tenants  of  the  premises  comprised  in  lots  1  and  3, 
it  being  doubtful  whether  they  had  been  served  with  proper  notices. 

Some  delay  took  place  in  obtaining  opinions  upon  the 
abstracts,  and  an  opinion  was  given  on  the  15th  *  May,   [*  158] 
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1812,  that  there  was  not  a  good  title  to  Cole  Nash,  a  part  of  the 
estate,  consisting  of  not  quite  12  acres,  unless  certain  queries 
and  observations  were  satisfactorily  answered.  The  agent  of 
the  plaintiffs  endeavoured  to  obviate  the  objections  to  the  title, 
but  his  answers  were  not  considered  as  satisfactory;  and  on  the 
13th  June  1812,  he  wrote  to  the  defendants'  agents,  saying, 
he  was  unable  to  throw  any  further  light  on  the  title. 

On  the  29th  July,  1812,  after  a  consultation  between  Mr.  Eutler 
and  Mr.  Cooke,  one  of  the  plaintiffs  caused  a  letter  to  be  written 
to  the  defendant,  saying,  "We  have  had  a  consultation  at  Mr. 
Butler's  chambers  this  morning,  and  both  he  and  Mr.  Cocke 
are  decidedly  of  opinion,  that  the  title  to  Cole  Nash  is  irremediably 
bad,  or  at  least,  it  is  absolutely  bad,  unless  further  inquiries 
are  made,  and  the  result  of  these  inquiries  should  turn  out 
favourable.  The  parties  think  it  would  be  extremely  imprudent, 
as  well  as  a  useless  loss  of  time,  to  institute  any  further  inquiry, 
and  propose,  with  a  view  to  the  speedy  completion  of  the  pur- 
chase, that  they  should  either  indemnify  you,  or  take  Cole  Nash 
back  at  a  fair  valuation,  or  relieve  you  altogether  from  the 
purchase,  whichever  of  these  proposals  is  most  acceptable  to  you." 
In  consequence  of  this  letter,  it  was  proposed,  on  the  part  of  the 
defendant,  that,  pending  inquiries  as  to  Cole  Nash,  Wildman's 
purchase  of  lot  2  should  be  suspended  for  twelve  months;  and 
if  the  title  was  not  cleared  within  that  time,  to  take  the  title  upon 
absolute  covenants.  The  plaintiffs  determined,  that  the  purchase 
of  lot  2  should  stand   still,  till  a  final  determination  was  made 

by  the  defendant,' whether  he  would  take  the  estate.  The 
[*  159]  defendant  *  afterwards,  by  a  letter  of  his  agents,  dated 

the  7th  August,  1812,  stated  he  had  no  objection  to 
"Wildinan's  purchase  proceeding,  without  prejudice  to  the  title 
of  the  other  parts  of  the  estate,  and  consented  to  his  deposit  of 
JE5000  being  appropriated  in  any  way  that  suited  the  convenience 
of  the  plaintiffs ;  and  that  he  was  willing  to  advance  part  of  his 
purchose-money ;  and  was  desirous  of  completing  the  purchase; 
and  that,  if  after  diligent  inquiries  had  been  made,  in  order  to 
perfect  the  title,  the  result  should  not  be  favourable,  he  would 
then  be  willing  to  take  such  title  to  Cole  Nash  as  the  proprietors 
would  be  able  to  give  him,  upon  having  absolute  covenants  and 
a  compensation.  Lot  2  was  afterwards  conveyed  to  Wildman 
in  fee,  and  the  plaintiffs   received  the  purchase-money.     On  the 
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10th  August,  1812,  Humphries,  the  plaintiffs'  agent,  wrote  to  the 
defendants*  agents,  mentioning  some  further  inquiries  as  to  the 
title  of  a  Mr.  Tappenden,  of  Feversham,  and  enclosing  his  letter ; 
and  on  the  19th  August,  1812,  he  again  wrote  to  the  defendants' 
agents,  urging  the  completion  of  the  purchase. 

On  the  26th  September,  1812,  the  defendant's  agents,  by  a 
letter  to  Humphries  of  that  date,  observed,  that  defendant  "ex- 
pects the  vendor  to  make  him  out  a  good  title,  and  upon  this 
being  done  he  is  ready  to  complete  his  purchase." 

On  the  5th  of  October,  1812,  Humphries  wrote  to  the  de- 
fendant's agents,  saying  that  he  had  been  directed  to  tender 
Mr.  Grueber  his  deposit,  with  interest,  and  to  demand  from  him 
that  part  of  the  estate  of  which  he  was  in  possession,  and  that  he 
should  attend  at  Grueber's  house  for  that  purpose.  The 
tender  was  *  accordingly  made,  but  Grueber  refused  to  [*160] 
accept  the  money. 

On  the  12th  of  October,  1812,  one  Button  was  directed  by  the 
vendors,  who  gave  him  a  written  indemnity,  to  drive  Grueber's 
live  stock  off  the  premises  into  the  farm  yard,  lock  the  gates, 
and  turn  him  out  of  possession  of  Nash  Court  Farm.  This  stock 
and  the  crop,  on  the  faith  of  the  contract  being  completed,  had 
been,  from  necessity,  purchased  by  Grueber  in  July,  1812,  of 
Kutton,  who  occupied  the  farm  called  Nash  Court  Farm,  com- 
prising the  greater  part  of  lot  1,  for  iBoSOO,  and,  as  it  appeared, 
with  the  privity  of  Sir  E.  Knatchbull.  Button  was  only  a  tenant 
at  will,  and  had  notice  to  quit  at  Michaelmas,  1812.  Orders  also 
were  given  to  the  tenants  who  rented  part  of  lots  1  and  3,  not 
to  pay  their  rents  to  the  defendant. 

On  the  14th  of  October,  an  interview  took  place  between  the 
plaintiff's  and  defendant's  agents ;  and  a  proposal  was  made  by 
the  defendant's  agent,  that  if  on  the  25th  March,  1813,  the  title 
was  not  cleared  up,  there  should  be  a  reference  to  Mr.  Butler 
and  Mr.  Cooke,  upon  what  indemnity  or  compensation  Grueber 
should  take  the  twelve  acres,  if  he  determined  to  take  them ; 
and  if  he  wished  to  decline  his  purchase  altogether  by  reason 
of  the  twelve  acres,  it  should  be  referred  to  the  same  gentlemen, 
whether  he  was  not  bound  to  complete  the  remainder  of  his 
purchase,  the  vendor  taking  back  the  twelve  acres  upon  a  compensa- 
tion? and  if  the  referees  disagreed,  an  umpire  to  decide.  And 
it  was  agreed,  that  the  parties  should  have  till  the  18th  October. 
VOL.  VI. — 48 
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1812,  to  determine  upon  such  proposal;  and  that  in  the 

[*  161]  mean  time   the  stock  should   be  driven  back   on   *  the 

premises;  and  if  such  proposal  was   not  acceded  to  by 

that  time,  the  turn  out  to  be  considered  as  in  full  force.    The 

stock  was  accordingly  driven  back. 

The  plaintiflfs  would  not  agree  to  the  proposal,  unless  the  refer- 
ence was  to  take  place  sooner;  and  on  the  next  day,  the  19th, 
the  stock  was  again  driven  off  the  farm.  Some  negotiation  after- 
wards took  place  as  to  the  management  of  Nash  Court  Farm, 
but  nothing  was  agreed  upon;  and  the  farm,  at  a  great  loss, 
remained  uncultivated,  and  the  defendant  was  obliged,  at  a  dis- 
advantage, to  sell  his  stock. 

On  the  same  19th  of  Octol)er  the  defendant  gave  notice  to  the 
plaintiflfs,  that  they  might  have  possession  of  the  mansion-house 
and  gardens  (the  only  part  of  the  estate  left  in  the  defendant's 
possession),  whenever  they  pleased,  and  possession  was  accordingly 
delivered  up;  and  the  defendant  from  that  time  continued  alto- 
gether out  of  possession  of  the  estate,  except  a  yard,  in  which 
some  stocks  were,  purchased  by  tl?e  defendant  of  Rutton. 

On  the  28th  of  October,  1812,  Humphries  wrote  to  the  de- 
fendant's agents  proposing  a  reference  immediately  of  the  matters 
in  dispute;  and  other  subsequent  letters  were  sent  to  Grueber, 
expressing  a  willingness  to  deliver  up  the  possession  of  the  estate, 
if  the  defendant  would  complete  his  contract;  but  after  a  sub- 
sequent letter  from  Grueber,  on  the  22nd  of  February,  1813,  all 
treaty  on  the  subject  was  discontinued. 

A  passage  was  read  from  the  defendant's  answer,  in  which 
he  admitted,  that  having  it  in  contemplation  to  sell  the 
[*  162]  marsh  land  comprised  in  lot  3,  and  part  of  the  *  premises 
comprised  in  lot  1,  in  order  to  reduce  his  purchase;  and 
being  desirous  at  the  same  time  of  ascertaining  the  value  of 
other  parts  of  lot  1  (including  Cole  Nash),  with  a  view  to  a 
more  equal  disposition  of  his  property  by  will,  he  in  the  latter 
end  of  March,  1812,  gave  orders  to  an  auctioneer  to  put  up  the 
same  for  sale;  but  on  the  representations  of  his  solicitors  he 
desisted  from  the  sale;  and  that  at  the  time  of  such  proposed 
sale  he  had  not  obtained  an  opinion  upon  the  title. 

It  was  also  in  evidence,  that  as  Grueber  was  called  upon  for 
taxes  in  respect  of  the  mansion-house,  the  furniture  remaining 
there,  he   requested   of   the   plaintiffs   that  the  same  might  be 
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removed,  or  that  the  plaintiffs  would  pay  the  taxes  if  it  re- 
mained there ;  and  in  consequence,  it  was  afterwards  scTld  on  the 
6th  July,  1812, 

Witnesses  were  examined  on  the  part  of  the  plaintiffs,  to  as- 
certain the  locality  of  Cole  Nash,  and  to  show  that  the  i)ossession 
of  Cole  Nash,  though  a  desirable  appendage,  was  not  essential 
to  the  enjoyment  of  the  purchase.  Cole  Nash  being  situated 
about  sixty  or  seventy  rods  from  the  mansion-house,  and  not 
within  the  inclosure,  nor  forming  pert  of  the  park,  or  paddock 
which  surrounds  it,  but  detached  and  separated  from  it  by  the 
turnpike-road,  and  not  forming  an  object  of  sight  or  ornament 
to  the  mansion-house,  or  to  the  pleasure  grounds  and  walks  in 
and  about  the  same,  the  land  being  hidden  by  shrubberies,  and 
an  avenue  of  chestnut  trees. 

On  behalf  of  the  defendants,  witnesses  were  examined 
to  prove  that  Cole  Nash  was  essential,  being  *  nearly  [*163] 
surrounded  by  other  lands,  part  of  the  Nash  estate,  and 
contained  loam  and  brick-earth,  which  in  the  hands  of  a  stranger 
would  probably  occasion  a  nuisance.  Button  in  his  evidence 
stated,  that  he  had  driven  off  the  stock  by  the  plaintiffs'  orders, 
as  owners,  they  having  given  him  notice  to  quit,  and  Grueber  then 
standing  in  the  situation  of  under-tenant  to  him,  and  in  order  to 
enable  him  to  give  up  possession  to  the  plaintiffs. 

After  argument, 

The  Vice-Chancellor  (Sir  T.  Plumer), — 

After  minutely  stating  all  the  facts  of  the  case,  proceeded  [165] 
to  observe, —  The  first  objection  to  the  prayer  of  this  bill 
is,  that  no  title  can  be  made  to  that  part  of  the  estate  called  Cole 
Nash.     This  is  admitted;  and  that  no  reference  to  the  master  is 
necessary  on  that  point.     Degrees  of  title,  the  probability, 
more  or  less,  *  of  any  claimant  of  the  estate  appearing,  are  [*  166] 
not  considered  in  these  cases.    In  answer  to  this  objection 
of  want  of  title,  it  is  said,  that  Cole  Nash,  consisting  of  not  quite 
twelve  acres,  bears  so  small  a  proportion  to  the  rest  of  the  pur- 
chased estate,  amounting  to  700  acres,  that  it  is  a  case  for  compen- 
sation; but  then,  it  is  replied,  that  the  situation  and  nature  of 
Cole  Nash  is  such  as  not  to  bring  it  within  the  doctrine  as  to 
compensation ;  it  being  essential  to  the  enjoyment  of  the  purchase. 

At  law,  it  is  clear,  the  plaintiff  could  not  enforce  the  contract ; 
the  law  knows  nothing  of  compensation  ;  but  in  equity  a  different 
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rule  has  prevailed  (whether  wisely  or  'not,  it  is  now  too  late  to 
consider),  and  the  court  will  relieve,  where  compensation  can  be 
made.  Is  this  then  a  case  falling  within  that  doctrine  ?  Many 
witnesses  produced  on  the  part  of  the  plaintiffs,  long  acquainted 
with  the  estate,  consider  the  possession  of  Cole  Nash  as  not  essen- 
tial to  the  enjoyment  of  this  estate.  On  the  other  hand,  witnesses 
on  the  part  of  the  defendant  swear  that  the  possession  of  Cole 
Nash  is  essential ;  and  that  the  land,  instead  of  being  ornamental 
to  the  premises,  as  it  is  at  present,  may  in  other  hands  become  a 
nuisance  ;  it  containing  loam  and  brick-earth ;  and  that  any  person 
buying  these  twelve  acres  with  a  view  to  profit  might  render  them 
worth  £5000.  Brick-kilns,  and  a  row  of  houses,  might  be  built  on 
the  land,  which  would  prove  a  nuisance.  Under  these  circum- 
stances, the  defendant  insists  this  is  not  a  case  for  compensation. 

There  is  no  denial  that  Cole  Nash  contains  brick-earth. 
[•  167]  There  is  great  difficulty  in  applying  the  doctrine  of  ♦  com- 
pensation to  a  reluctant  purchaser.  There  is  no  standard 
by  which  to  ascertain  what  is  essential  to  a  purchaser.  The  motives 
for  purchasing  real  property  are  very  different  in  different  persons. 
Tastes,  opinions,  ages,  create  different  views.  Some  particularity, 
some  whim,  may  have  induced  him  to  purchase.  What  is  desirable 
to  one  is  not  so  to  another.  One  wants  a  wood  for  game,  another 
desires  it  only  as  a  beautiful  object ;  one  looks  only  to  agriculture, 
another  dislikes  tithes;  it  therefore  seems  a  little  arbitrary  to 
insist  on  a  party  taking  compensation.  Why  am  I  bound  to  take 
what  I  did  not  mean  to  buy  ?  You  say  you  will  give  me  compen- 
sation ;  but  who  is  to  judge  of  the  compensation  ?  Can  you  be 
sure  it  is  a  compensation  ?  It  is  a  difficult  thuig  for  a  master  to 
ascertain  what  is  essential  to  the  enjoyment  of  the  estate,  and 
what  is  a  proper  compensation.  It  is  as  difficult  for  the  Court  to 
decide,  if,  having  all  the  data  before  it,  it  decides,  as  it  is  then 
})roper  to  do,  without  sending  it  to  the  master.  Are  you  to  look  at 
the  land  in  its  present  state,  or  to  consider  in  what  state  it  may  be 
in  future?  If  the  latter,  some  possible  nuisance  may,  in  every 
case,  be  suggested.  In  these  cases,  I  admit,  diflSculties  must  not 
be  founded  on  speculative  conjectures  of  what  may  never  take 
place ;  but  in  this  case,  the  most  profitable  and  most  probable  use 
of  tliis  land  by  a  purchaser,  who  was  not  the  owner  of  this  estate, 
would  be  to  apply  it  to  building  purposes;  it  is  a  purpose  best 
adapted  to  the  land,  and  a  purchaser  must  forego  his  interest  who 
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did  not  so  apply  it  The  nuisance  here  apprehended  is  not  distant, 
fanciful  and  conjectural,  but  strongly  probable ;  not  merely  what 
may  happen,  but  what  will  probably  happen. 

*  It  is  said  a  purchaser  should  communicate  his  mo-  [*  168] 
tives  for  purchcusing ;  if  so,  the  vendor  might  enhance  the 
price.  It  is  also  said,  that  the  defendant's  objection,  that  these 
twelve  acres  are  essential,  was  an  after-thought  Suppose  it  was  ; 
is  a  Court  of  equity  to  say  no  advantage  can  be  taken  of  the 
objection  ?  Though  a  purchaser  may  not  at  first  be  aware  of  the 
essentiality  of  the  land  to  which  no  title  can  be  made,  yet  if  he 
afterward  finds  it  is  essential,  is  a  Court  of  equity  to  say  he  shall 
not  avail  himself  of  the  objection  ? 

It  is  then  said,  that  if  the  twelve  acres  be  essential  to  the  enjoy- 
ment of  this  estate,  yet  that  the  defendant  must  by  his  conduct  be 
considered  as  having  waived  the  objection ;  and  Fordyce  v.  Fordy 
4  Bro.  C.  C.  494,  is  cited.  In  that  case,  as  soon  as  the  abstract 
was  delivered,  the  objection  appeared,  and  no  further  inquiry  was 
necessary,  and  therefore  the  conduct  of  the  parties  afterwards  was 
considered  as  a  waiver  of  the  objection.  Lord  Eldon  observes, 
upon  that  case,  in  Drewe  v.  Hanson,  6  Ves.  679, "  Upon  the  conduct 
of  the  party  this  may  differ  materially  from  Fordyee  v.  Ford, 
In  that  case,  only  seven  acres  were  freehold,  and  all  the  rest  lease- 
hold ;  but  the  abstract  distinctly  stated  what  was  freehold,  and 
what  was  leasehold.  From  the  delivery  of  the  abstract,  it  was 
perfectly  understood  beyond  dispute,  without  any  ground  for 
inquiry,  that  it  was  leasehold  unquestionably  and  irrevocably. 
The  purchaser  receives  the  abstract;  treats  upon  it  with  full 
knowledge  up  to,  and  long  after,  the  day  on  which  the  contract 
was  to  be  performed,  not  upon  the  nature  of  the  property, 
but  upon  the  title ;  *  and  the  Master  of  the  Rolls  thought  [*  169] 
there  was  a  clear  waiver.  I  doubt  extremely  whether  that 
will  turn  out  to  be  the  case  here.  Taking  the  representation  in 
the  conversation  to  be,  that  they  believe  it  to  be  a  modus,  and 
supposing  the  purchaser  could  have  been  off  the  bargain  at  that 
moment,  which  is  very  questionable,  can  it  be  said,  from  what 
passed  afterwards,  that  he  cannot  now;  having  contracted  under 
this  representation,  and  learning  no  more  afterwards  than  that 
they  conceive  it  to  be  a  modus  f  That  is  not  like  the  representa- 
tion as  to  the  leasehold  property,  but  one  requiring  a  reasonable 
time  for  inquiry."    In  Halsey  v.  Grants  13  Ves.  73 ;  9  R  R  143, 
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the  late  Chancellor,  Lord  Erskinb,  reviewing  the  authorities, 
notices  Fordyce  v.  Fordy  and  adopting  the  doctrine  in  that  case, 
and  in  Drewe  v.  Corp^  9  Ves.  368,  and  Drewe  v.  Hanson,  says,  that 
"  where  one  party  would  be  foiled  at  law,  but  the  other  may  have 
the  reasonable,  substantial  effect  of  his  contract,  compensation 
shall  be  admitted ;  not  where  the  effect  will  be  to  put  upon  him 
something  constitutionally  different  from  that  for  which  he  con- 
tracted." And  in  Stapylton  v.  Scott,  13  Ves.  426 ;  16  Ves.  272 ;  10 
B.  R  179,  he  expresses  a  similar  opinion. 

The  received  doctrine  of  the  court,  therefore,  appears  to  be,  as 
the  Master  of  the  Rolls  expresses  it,  in  Drewe  v.  Corp,  "  That 
where  the  party  gets  substantially  that  for  which  he  contracts, 
any  small  difference  may  be  remedied  by  compensation ;  but  not 
when  it  extends  to  the  whole  estate."  What  is  substantially  that 
for  which  a  man  contracts,  must  always  be  a  very  dif&cult  question. 
One  objection  made  by  the  defendant  is,  as  to  the 
[*  170]  *  locality  of  Cole  Nash ;  but  that  objection  appears  to  me 
untenable;  and  if  the  defendant's  case  stood  upon  that 
objection  only,  it  would  be  very  weak ;  for  the  evidence  clearly 
fixes  the  situation  of  Cole  Nash. 

The  next  question  is,  whether  the  defendant  has  by  his  conduct 
precluded  himself  from  insisting  on  a  good  title  to  Cole  Nash  ?  It 
is  said,  that  by  meditating  a  sale  of  Cole  Nash  he  showed  that  he 
did  not  look  upon  it  as  essential  to  the  enjoyment  of  the  estate ; 
but  the  defendant  by  his  answer,  which,  as  to  this,  has  been  read 
as  evidence,  says,  that  though  he  put  it  up  to  sale,  he  did  it  only 
to  ascertain  its  value,  and  not  with  a  view  of  really  selling  it. 
The  ratifying  of  the  sale  to  Wildman,  purchasing  the  stock,  and 
agreeing. as  to  the  employment  of  his  deposit  after  he  was  fairly 
informed  by  the  plaintiffs  solicitor,  that  the  title  to  Cole  Nash 
could  not  be  bettered  by  further  inquiry,  are  not  conclusive  circum- 
stances to  show  he  did  not  consider  Cole  Nash  as  essential  to 
his  purchase,  because  he  is  constantly  asking  for  the  title  to  Cole 
Nash,  and  never  appears  to  have  lost  sight  of  a  good  title,  but  from 
first  to  last  insists  upon  it.  The  title  was  not,  as  in  Fordyce  v. 
Ford,  incurable,  but  might  have  been  rendered  good,  if  certain 
inquiries  were  satisfactorily  answered ;  it  was  not  absolutely,  but 
contingently,  bad.  A  man  by  going  on  to  treat  does  not  waive  an 
objection  he  is  continually  insisting  upon.  If  nothing  had  been 
said  of  Cole  Nash  after  the  title  to  it  was  found  defective,  Uia 
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objection  might  have  been  considered  as  waived ;  but  here  he  is 
perpetually  desiring  to  have  a  good  title.  This  case,  therefore,  is 
like  Drewe  v.  Hanson,  where  further  inquiries  being  insisted 
on,  the  objection  was  *  not  considered  as  waived.  A  treaty  [*  171] 
cannot  waive  that  which  it  treats  about.  There  is  nothing, 
therefore,  in  the  conduct  of  the  defendant  which  precludes  him  from 
insisting  on  a  title  to  Cole  Nash.  If  a  man  goes  on  treating,  and 
then  finds  a  particular  piece  of  land  to  which  no  title  can  be  made, 
is  essential  to  his  purchase,  may  he  not,  notwithstanding  such 
treaty,  insist  on  the  materiality  of  the  land?  Surely,  in  justice 
and  common  sense,  he  may. 

There  is  another  part  of  this  case  to  which  no  satisfactory 
answer  has  been  given ;  I  mean,  the  conduct  of  the  parties  in 
turning  the  defendant  out  of  possession.  The  vendors  wanting  the 
purchase-money,  and  the  defendant  refusing  to  give  up  the  estate, 
but  insisting  on  a  good  title,  the  vendors  take  the  law  into  their 
own  hands;  they  tender  the  deposit  of  £5000  with  interest;  insist 
on  the  mansion-house  being  delivered  up ;  and  finally  authorize 
Rutton  (who  is  indemnified)  to  turn  him  out.  They  drive  Grueber 
to  the  necessity  of  selling  the  live  and  dead  stock  he  had  purchased 
in  July  for  £5500,  on  the  faith  of  the  contract  being  performed. 
It  is  said  that  this  was  done  to  enable  Rutton  to  give  up  possession 
to  the  plain tiflfs.  but  that  could  not  be  ;  for  the  time  when  it  was 
to  be  given  up,  Michaelmas,  was  passed ;  it  was  not  Rutton,  but 
the  vendors,  that  turned  him  out,  and  indemnified  Rutton.  This 
was  done  to  force  Grueber  to  give  up,  or  complete  his  contract. 
They  afterwards  ofler  him  possession  again ;  but  they  were  not  to 
put  him  in  and  out  of  possession  as  they  thought  proper.  Having 
thus  rescinded  the  contract,  are  the  vendors,  who  can  have  no 
relief  at  law,  to  come  to  a  Court  of  equity  to  enforce  it?  If 
this  contract  were  enforced,  who  is  to  be  *  at  the  loss  [*172] 
occasioned  by  the  sale  of  the  stock,  and  the  neglect  of  the 
land  ?  Much  of  the  benefit  which  Grueber  looked  forward  to  in 
his  agreement,  was  destroyed  by  this  conduct  in  turning  him  out. 
The  vendors  themselves  put  an  end  to  the  contract,  nor  was  there 
anything  in  the  subsequent  transactions  to  revive  it. 

Vendors  ought  always  to  examine  their  title  before  they  bring 
their  estate  to  market.  It  is  owing  to  their  neglect  in  this  respect 
that  so  many  suits  are  occasioned.  The  fact  that  no  complete  title 
could  be  made   to  Cole    Nash  should  have  been   stated  on  the 
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sale  of  the  estate,  and  all  this  controversy  would  then  have  been 
prevented.  Bill  difmissed  without  costs. 

The  case  subsequently  came  by  appeal,  and  was  repeatedly  argued 
before  — 

The  Lord  Chancellor,  Lord  Eldon,  who,  after  going  minutely 
into  the  facts  of  the  case,  concluded  as  follows :  — 
[3  Merivale,  144]  Where  parties  enter  into  a  contract  for  the  sale 
and  purchase  of  an  estate,  and  the  vendor  is  un- 
wise enough  to  make  it  part  of  the  contract  that  the  purchaser  shall 
take  immediate  possession,  and  the  question  afterguards  arises 
whether  it  is  a  case  for  compensation  as  to  a  part  to  which  he  is 
unable  to  make  a  title,  the  vendor  cannot,  in  such  a  case  (to  use 
the  language  of  this  defendant),  turn  the  purchaser  in  and  out  of 
possession  just  as  and  when  he  thinks  proper. 

Upon  that  part  of  the  case,  then,  I  think  the  transaction  of  the 
5th  of  October  is  alone  sufficient  to  put  an  end  to  the  question.  If 
it  were  necessary  to  go  into  the  other  part  of  the  case,  although  I 
apprehend  that  the  Court  is  not  always  bound  to  send  such  matters 
to  the  master  in  the  shape  of  a  reference,  but  may  decide  for 
[*  145]  itself  upon  the  evidence  before  it,  if  sufficient  to  enable  *it 
so  to  do ;  I  should  nevertheless  hesitate  long  before  I 
could  determine  (regard  being  had  to  all  the  circumstances,  as  the 
question  of  materiality  is  here  put  in  issue),  that  these  twelve 
acres  of  land  do  not  form,  in  the  sense  of  the  Court,  a  material  part 
of  the  purchase ;  as  to  which  there  is  the  evidence  of  what  was 
Hawkins's  opinion  at  the  time  when  he  became  the  purchaser,  and 
there  is  also  the  material  fact  that  a  considerable  part  of  the  estate 
is  intersected  by  these  twelve  acres.  I  have  looked  into  the  case  of 
Drewt  V.  Hanson,  6  Ves.  675 ;  Drev^e  v.  Corp,  9  Ves.  368,  and  that 
other  case  before  the  present  Master  of  the  Rolls,  Dyer  Y.Har- 
grarr,  10  Ves.  505 ;  8  R  R  36 ;  where,  the  representation  being  that 
the  house  was  in  good  repair,  and  the  land  in  a  state  of  high  cultiva- 
tion und  in  a  ring  fence,  the  Master  of  the  Rolls  thought  that,  as 
to  the  house  not  being  in  repair,  that  might  be  compensated  by  its 
beiii^  put  into  repair,  unless  it  could  be  shown  that  the  purchaser 
watiU'd  possession  of  the  house  to  live  in  within  a  certain  time — and 
io  also  as  to  the  marsh  land  not  being  in  so  good  a  state  of  cultivation 
lis  Imil  lieen  represented.  But  as  to  the  estate  not  being  in  a  ring 
fence,  it  was  not  quite  so  certain  that  a  pecuniary  value  could  be 
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set  upon  the  differeiice  between  a  farm  so  situated,  and  one  which 
is  scattered  and  dispersed  with  other  lands.  I  know  by  experience 
that  a  small  piece  of  land  running  through  one  person's  ground  to 
another's  may  occasion  as  sensible  an  inbonvenience  as  a  landlord 
is  capable  of  sustaining.  Still,  I  agree  that  a  mere  speculative 
objection  as  to  the  mischief  likely  to  result  is  not  that  which  the 
Court  will  proceed  upon,  and  that  I  must  ask,  what  is  the  nature 
of  this  land  ?  —  and,  in  answer  to  this  question,  I  do  not  find  that 
the  nature  of  the  land  is  so  put  in  issue  as  to  enable  the  Court  to 
determine  as  to  its  materiality.  But,  considering  that  all 
the  witnesses  for  the  defendant  *  speak  as  to  its  being  [*  146] 
material,  and  that  nothing  is  said  with  regard  to  the  ques- 
tion on  the  part  of  the  plaintiff;  and,  regard  being  had  to  the 
decided  cases,  and  to  the  circumstance  that  this  Court  is  from  time 
to  time  approaching  nearer  to  the  doctrine  that  a  purchaser  shall 
have  that  which  he  contracted  for,  or  not  be  compelled  to  take  that 
which  he  did  not  mean  to  have,  —  I  should  be  going  much  too  far 
in  saying  that  the  twelve  acres  are  not  material,  and  that  he  shall 
be  compelled  to  take  the  estate  without  them. 

In  the  case  of  the  estate  sold  as  freehold  with  leasehold  adjoin- 
ing, which  turned  out  to  be  almost  all  leasehold  (Fordyce  v.  Ford,  4 
Bro.  C.  C.  494) ;  the  abstract  having  been  delivered,  upon  which  no 
objection  was  made  by  the  purchaser,  the  Master  of  the  Eolls 
held  that,  if  the  purchaser  had  made  the  objection,  he  could  not  have 
been  bound  to  perform  the  contract ;  but  that,  having  known  the 
fact  as  it  appeared  by  the  abstract,  and  yet  made  no  such  objection, 
it  became  a  question  whether  the  quality  of  the  land  at  all  entered 
into  the  intention  with  which  he  made  the  purchase.  So,  where 
the  contract  was  for  land  lying  within  a  ring  fence,  and  the  defend- 
ant purchased,  knowing  that  it  was  not  within  a  ring  fence,  the 
Master  of  the  Rolls  held  that  he  Qould  not  be  admitted  to  say 
afterwards  that  he  would  not  perform  the  contract  for  want  of  a 
ring  fence,  when  he  probably  bought  the  land  for  less  money  on 
that  very  account.  Dyer  v.  ffargrave,  10  Ves.  505  ;  8  R  R  36 ;  see 
Sugd.  Vend,  and  Purch.,  chap.  6,  sect.  2. 

But,  without  entering  into  those  cases,  the  ground  upon  which  I 
rest  the  present  case  is  this,  —  that  nothing  was  done  previous  to 
the  5th  of  October,  1812,  amounting  to  a  waiver  on  the 
part  of  the  defendant  of  his  *  right  to  the  possession,  and  [•  147] 
that  the  turning  him  out  of  possession  at  that  time  was  an 
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act,  however  meant,  which  has  rendered  it  impossible  for  the 
vendors  specifically  to  perform  tlieir  part  of  the  contract,  even  if 
they  would  otherwise  have  been  entitled  to  a  specific  performance 
with  a  compensation  to  be  made  for  the  defect  of  title  to  Cole  Nash. 
And,  upon  this  ground,  I  am  of  opinion  that  the  decree  of  the  Vice- 
Chancellor  should  be  affirmed.  Decree  affirmed. 

ENGLISH    KOTES, 

In  Royou  v.  Paul  (1858),  28  L.  J.  Ch.  555,  a  purchaser  raised  cer- 
tain valid  objections  to  the  vendor's  title.  The  latter  refused  to 
satisfy  them,  and  gave  notice  that  if  the  purchaser  refused  to  complete 
within  five  days,  he  should  resell  and  debit  the  expenses  to  the  pur- 
chaser. The  purchaser  thereupon  gave  a  counter-notice  of  his  inten- 
tion to  recover  the  deposit  by  action  in  case  the  requisitions  were  not 
complied  with  within  a  week.  After  the  action  for  return  of  the 
deposit  was  commenced,  the  vendor  offered  to  satisfy  the  requisitions 
at  the  purchaser's  expense ;  but  the  proposal  was  rejected.  On  a  bill 
filed  by  the  vendor  for  specific  performance,  the  Court  decided  that  the 
plaintiff  by  giving  notice  to  resell  had  deprived  himself  of  the  remedy 
sought.  In  Modlen  v.  Snowball  (1861),  31  L,  J.  Ch.  44,  A.  agreed 
to  take  the  lease  of  a  public-house  from  B.,  upon  condition  that  B. 
should  procure  a  retail  license  fur  him.  The  license  was  obtained  on 
the  application  of  A.,  but  contained  a  clause  against  the  sale  of  spirits 
to  be  consumed  on  the  premises.  On  a  bill  filed  by  B.  for  specific  per- 
formance, it  was  held  that  the  plaintiff  not  having  procured  the  retjdl 
license  without  any  qualification  was  not  entitled  to  specific  perform- 
ance. So  where  the  plaintiff  applied  for  a  mining  lease  according  to  a 
[previous  agreement,  but  refused  to  give  securities  for  the  carrying  oat 
A  itiining  operations  and  for  performance  of  the  covenants  in  the  lease, 
l)e  was  held  not  entitled  to  demand  specific  performance  of  the  agree- 
ment for  the  lease;  Lancaster  v.  De  Tmfford  (1862),  31  L.  J.  Ch. 
5.U.  In  Sykes  v.  Sheard  (1864),  33  Beav.  114,  2  De  G.  J.  &  S.  6, 
3i'>  L.  J.  Ch.  181,  the  trustees  of  a  will  who  held  lands  on  trust  for  sale 
only  with  the  consent  of  the  sons  and  daughters  of  the  testator,  en- 
trn*d  into  a  contract  for  the  sale  of  the  lands  after  the  decease  of  one 
of  the  daughters.  It  was  held  that,  since  without  the  consent  of  that 
daughter  a  good  title  could  not  be  made  out,  the  trustees  were  net 
entitled  to  have  the  contract  specifically  enforced.  So,  where  the  plain- 
tiH  had  previously  taken  steps  to  set  aside  an  award,  specific  perform- 
ance of  the  agreement  embodied  in  the  award  was  refused;  Blackett 
T,  Bates  (1866),  L.  R  1  Ch.  117,  35  L.  J.  Ch.  324.  Where  upon  ma 
agreement  for  the  sale  of  a  public-house  as  a  going  concern,  the  veikdois 
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were  not  able  to  procure  a  transfer  of  the  license  to  the  purchaser,  the 
latter  was  held  entitled  to  repudiate  the  contract.  Day  v.  Luhke 
(1868),  L.  R.,  5  Eq.  336,  37  L.  J.  Ch.  330,  This  case  was  followed  in 
Cowles  V,  Gale  (1871),  L.  R.,  7  Ch.  12,  41  L,  J.  Ch.  14. 


AMEBICAN  NOTES. 

The  principal  case  is  cited  by  American  text-writers  in  considering  the 
doctrine  that  specific  performance  may  be  decreed  against  a  purchaser,  with 
compensation  for  an  inconsiderable  part  of  the  subject  of  sale,  which  the 
vendor  cannot  convey  and  which  is  not  material  to  the  enjoyment  of  the  rest. 
Lawson  on  Contracts,  §  472  (4)  ;  Pomeroy  on  Equity  Jurisprudence,  pp.  535, 
2169.  See  Howard  v.  Kimball,  65  North  Carolina,  175;  6  Am.  Rep.  739; 
Taylor  v.  Williamn,  45  Missouri,  80;  Holland  r.  Holmes,  14  Florida,  890; 
Havens  v.  BlisSy  26  New  Jersey  Equity,  863 ;  Began  v.  Draughdrill,  51  Alabama, 
312;  Smith  V.  Turner,  50  Indiana,  367;  Botrford  v.  WiUon,  75  Illinois,  132; 
Gregory  v.  Perkins,  40  Iowa,  82;  Walsh  v.  Barton,  24  Ohio  State,  28;  Foley  v. 
Crow,  37  Maryland,  51 ;  Evans  v.  Kingnherry,  2  Randolph  (Virginia),  120; 
14  Am.  Dec,  779 ;  King  v.  Bardeati,  6  Johnson  Chancery  (New  York),  38 ;  10 
Am.  Dec.  312,  Kent,  Chancellor,  citing  Dyer  v.  Hargraoe,  10  Yes.  505,  as 
establishing  "  the  true  doctrine." 

Pomeroy  says :  "  But  where  the  defect  or  failure  is  partial  and  immaterial, 
so  that  he  can  give  substantially  what  he  contracted  to  give,  the  Court  may 
grant  the  remedy  with  compensation  to  the  purchaser ;  but  the  defect  or 
failure  must  be  immaterial" 

The  pm'chaser  may  demand  part  performance  with  compensation  for  the 
unperformed  part.    Walling  v.  Kinnard,  10  Texas,  508 ;  60  Am.  Dec.  216 
Harbers  v.  Gadsden,  6  Richardson  Equity  (So.  Car.),  284 ;  62  Am.  Dec.  890 
Toioner  v.  Ticknor,  112  Illinois,  217.     So  in  Martin  v.  Merritt,  57  Indiana,  34 
26  Am.  Rep.  45,  it  was  held  that  if  the  vendor's  wife  refuses  to  join,  the 
vendee  may  have  a  decree  for  performance  with  a  deduction  for  the  value  of 
the  wife's  inchoate  dower,  citing  cases  from  Massachusetts,  Iowa,  Wisconsin, 
and  Minnesota.    But  the  contrary  has  been  held:  Burr's  Appeal,  75  Penn- 
sylvania State,  141 ;  15  Am.  Rep.  587 ;  Graybill  v.  Brugh,  80  Virginia,  895 ;  87 
Am.  St.  Rep.  894. 


No.  66.  —  MILNES  v.   GERY. 
(1807.) 

RULE. 

Completeness  and  certainty  of  the  contract  are  essen- 
tial to  form  the  ground  of  a  claim  to  specific  performance. 
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■ilnet  V.  Oery. 

14  Yes.  400-409  (s.  G.  9  R.  R.  807). 

Contract,  —  Uncertainty,  —  Specific  Performance. 

[400]  Agreement  for  sale  according  to  the  valuation  of  two  persons,  one 
chosen  by  each  party,  or  of  an  umpire;  to  be  appointed  by  those  two 
in  case  of  disagreement 

Bill  fur  a  specific  performance ;  praying,  that  the  Court  will  appoint  a  persou 
to  make  the  valuation,  or  otherwise  ascertain  it,  dismissed. 

The  04ise  would  have  been  different  if  the  agreement  had  been  to  sell  at  a  fair 
valuation. 

By  indentures  of  lease  and  release,  previous  to  the  marriage  of 
John  Milnes  and  Mary  Selina  Gery,  one-third  part  of  certain  estates 
was  settled  after  the  respective  deaths  of  William  Gery,  the  father 
of  Mary  Selina,  and  of  his  mother  Eleanor  Gery,  on  the  husband 
and  wife  for  life,  and  afterwards  on  the  children  of  the  marriage 
in  the  usual  manner ;  and  the  settlement  contained  the  following 
proviso :  — 

Provided  nevertheless,  that  notwithstanding  any  of  the  uses  of 
estates,  hereby  created,  it  shall  and  may  be  lawful  to  and 
[*401]  for  the  trustees  or  the  survivor  of  *them,  &c.,  at  any  time 
or  times  during  the  joint  lives  of  the  said  John  Milnes  and 
Mary  Selina  Gery,  his  intended  wife,  or  during  the  life  of  the  survivor, 
with  the  consent  and  approbation  of  them,  or  the  survivor  of  thcin, 
testified  in  writing  for  that  purpose,  by  good  and  sufficient  convey- 
ances and  assurances  in  the  law  to  sell,  convey,  and  dispose  of,  the 
same  undivided  third  part  of  and  in  all  and  every  the  said  manor 
and  messuages,  lands,  &c.,  hereinbefore  conveyed  to  the  Rev.  Hugh 
Wade  Gery,  for  one-third  part  or  share  of  such  price  as  the  entirety 
of  the  same  hereditaments  shall  be  valued  at  by  two  different  persons, 
the  one  to  be  named  by  the  said  John  Milnes  and  Mary  Selina  Gery 
during  their  joint  lives,  or  by  the  survivor  of  them  during  his  or  her 
life,  and  the  other  by  the  said  Hugh  Wade  Gery ;  and  that,  if  such 
persons,  so  nominated,  should  happen  to  disagree,  then  those  two  shall 
choose  a  third  person,  whose  determination  therein  shall  be  final, 
according  to  the  condition  of  a  certain  bond,  bearing  even  date 
with  the  said  settlement,  and  made  from  the  said  John  Milnes  to 
the  said  Hugh  Wade  Gery  in  the  penal  sum  of  £12,000,  in  case 
the  said  Hugh  Wade  Gery  should  choose  to  become  the  purchaser 
thereof;    and  should  declare  such  his   intention   in  writing  six 


R.  C.  VOL.  VI.]      SECT.  X.  —  SPECIFIC  PERFORMANCE.  685 

Vo.  ee.  —  WlnM  T.  G«r7,  14  Vet.  401-408. 

months  next  after  the  several  deceases  of  the  said  William  and 
Eleanor  Gery ;  with  a  power,  in  case  of  the  refusal  of  Hugh  Wade 
Gery,  to  sell  to  other  persons. 

Notice  was  served  accordingly  in  due  time  after  the  decease  of 
William  and  Eleanor  Gtery  by  Hugh  Wade  Gery  upon  Mr.  Milnes ; 
and  the  parties  appointed  each  a  person  to  set  a  value  on  the  said 
estate.  The  persons  appointed  measured  the  premises,  and  held 
several  meetings,  in  order  to  determine  the  value,  but  they  dif- 
fered greatly  in  their  respective  estimates,  the  valuer  of  Milnes  es- 
timating the  property  very  considerably  higher  than  the 
*  valuer  of  the  other  party,  nor  were  they  able  to  agree  upon  [*  402] 
any  third  person  who  should  make  a  final  determination. 

The  plaintiff  therefore  filed  this  bill  to  have  the  agreement  car- 
ried into  execution,  praying  that  the  notice  by  the  defendant  may 
be  considered  binding,  and  that  a  proper  person  or  proper  persons 
may  be  appointed  by  the  Court  to  make  a  valuation  of  the  entirety 
of  the  said  premises;  or  that  the  valuation  thereof  should  be  ascer- 
tained in  such  other  manner  as  the  Court  should  direct. 

The  defendant  by  his  answer  relied  upon  the  incomplete  state  of 
the  agreement,  when  it  broke  off,  and  also  upon  a  waiver  on. the 
part  of  the  plaintiff,  insisting  also  that  no  consent  was  given  by 
Mrs.  Milnes. 

After  the  argument,  which  turned  chiefly  upon  the  circumstances 
insisted  upon  by  the  answer,  the  Master  of  the  Rolls  desired  that 
the  case  should  be  argued  upon  a  point  that  had  not  been  much 
noticed,  whether  this  Court  has  any  jurisdiction  to  do  what  was 
prayed  by  the  bill,  observing  that  the  parties  having  agreed  upon  a 
particular  mode  of  settling  the  price,  if  that  mode  fails  by  any 
means,  it  seems  this  Court  cannot  substitute  another  mode,  and  no 
action  could  be  maintained.  That  doubt  occurred  in  the  case  of 
Cooth  V.  Jackdouy  6  Ves.  12  ;  and  both  Lord  EosSLYN  and  Lord 
Eldon  thought  that  the  failure  of  the  arbitration  put  an  end  to  the 
agreement;  and  in  Hall  v.  Warren,  9  Ves.  605 ;  7  R  R  306  (which 
was  mentioned  by  Mr.  Alexander)  the  point  in  favour  of  such  a 
jurisdiction  was  assumed,  but  not  argued. 

*  Mr.  Alexander  and  Mr.  Johnson  for  the  plaintiff.  [•  403] 

Upon  the  question  whether  the  Court  has  jurisdiction  to 
decree  a  specific  performance  under  these  circumstances,  a  contract 
for  sale  at  a  price  to  be  fixed  by  valuers,  to  be  appointed  by  the 
parties,  and  to  have  power  in  case  of  difference  to  appoint  an  urn- 
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pire,  and  a  bill  filed,  the  persons  appointed  to  value  not  agreeing 
either  in  the  valuation  or  in  the  choice  of  an  umpire,  the  cases, 
Cooth  V.  Jackson,  6  Ves.  12,  and  Hall  v.  Warren,  9  Ves.  605 ;  7  R 
R  306,  confirm  the  general  understanding.  In  the  latter  case,  the 
point  was  stated,  not  contradicted,  and  was  acted  upon  by  the  Court 
directing  the  issue.  In  Cooth  v.  Jackson,  the  Lord  Chancellor 
certainly  said  there  was  no  decision,  that  such  a  jurisdiction  had 
been  assumed  by  this  Court,  substituting  itself  for  arbitrators ;  but 
did  not  say  the  Court  would  not  act  under  such  circumstances ; 
and  the  inference  is  that  his  Lordship^s  opinion  is  the  other  way, 
the  judgment  being  put  at  great  length  upon  other  grounds. 

The  question  may  be  asked,  what  action  would  lie  in  this  case  ? 
There  are  many  instances  where  a  specific  performance  may  be 
granted,  though  the  action  either  never  existed  or  is  entirely  gone, 
as  where  a  party  under  an  obligation  to  convey  an  estate  by  a  par- 
ticular day  dies  before  that  day,  though  the  strict  execution  of  the 
contract  being  by  the  act  of  God  rendered  impossible,  an  action 
would  not  lie,  a  specific  performance  would  be  decreed ;  so  upon  a 
contract  by  an  ecclesiastical  person  to  make  a  lease,  contrary  to  the 
restraining  statutes,  though  an  action  would  not  lie  for  breach  of 

that  illegal  contract,  this  Court  would  compel  him  to  exe- 
[*  404]  cute  his  *  contract  within  the  limits  of  his  power.     This 

instrument  fails  by  the  conduct  of  the  parties  themselves, 
from  bad  faith  on  the  one  side  or  the  other,  affecting  the  conscience, 
upon  which  the  jurisdiction  must  attach. 

This  objection,  if  it  could  prevail,  must  frequently  have  occurred 
upon  the  usual  contract  for  sale  of  an  estate  or  a  house,  the  timber 
in  one  case  or  the  fixtures  in  the  other  to  be  valued  by  persons  to  be 
appointed.    Many  such  contracts  must  have  been  executed  upon  the 
valuation  of  the  Master;  otherwise  one  party  by  withholding  his 
nomination  could  defeat  the  contract    If  a  rule  existed  that  would 
prevent  a  specific  performance  on  that  ground,  many  instances 
would  be  found.    It  is  difficult  upon  principle  to  maintain  that  the 
jurisdiction  shall  not  be  exercised,  as  the  parties  have  not  defined 
all  the  incidental  terms ;  and  that  their  failure  in  that  respect  shall 
defeat  the  contract     This  case  is  not  stronger  than  a  contract  for 
fiale  at  a  fair  valuation,  and  a  contract  of  that  nature  was  executed 
in  fho  recent  case  of  Gaskarth  v.  Lord  Lowther,  12  Ves.  107;  8 
R  R  310.     The  Court,  according  to  the  usual  courser,  where  a  ven- 
dor cannot  make  a  title  to  the  whole  estate,  ascertaining  through 
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the  Master  the  value  of  that  part  with  a  view  to  compensation, 
goes  a  great  way  towards  making  a  new  contract  for  the  parties, 
the  effect  being  to  put  a  value  upon  the  part  to  which  a  title  can 
be  made,  the  other  part  perhaps  being  the  inducement  to  the  con- 
tract; and  the  ground  is  that  the  contract  is  performed  in  sub- 
stance by  compelling  the  party  to  take  the  estate  with  a  deduction 
from  the  price  to  be  ascertained  by  the  Master. 

Sir  Samuel  Eomilly,  Mr.  Leach,  and  Mr.  Wingfield,  for  the 
defendant. 

*  The  question  is,  whether  this  Court  will  impose  upon  [*  405] 
these  parties  terms  perfectly  different  from  those  to  which 
they  agreed  ;  different,  not  in  form  only,  but  in  substance.  It  is 
not  very  prudent  to  contract  for  an  estate  at  a  value  to  be  set  by 
another  person,  as  the  consequence,  if  an  unskilful  person  should 
be  named,  might  be  total  ruin.  This  Court  cannot  be  substi- 
tuted for  the  umpire,  who  was  to  be  named  by  the  parties.  The 
Master  has  no  knowledge  of  the  estate.  He  can  only  take  the 
averages  upon  the  affidavits  he  receives  as  to  the  value.  Such  a 
valuation  must  proceed  entirely  in  the  dark,  and  has  none  of  those 
qualities  to  which  the  parties  looked  for  the  protection  of  their  re- 
spective interests.  There  is  no  instance  of  what  is  prayed  by  this 
bill,  —  that  the  Court  shall  name  a  person  to  set  the  value ;  but  it 
has  been  supposed  that  the  Court  itself  would  undertake  that 
duty.  The  parties  who  would  not  trust  themselves  with  the  de- 
termination choose  each  a  person  of  experience  in  valuation ;  and 
those  two  persons,  acquainted  with  the  land,  having  all  the  facts 
before  them,  and  each  informed  of  the  value  set  by  the  other,  have 
authority  to  determine  the  amount;  or,  if  they  cannot  agree,  —  an 
event  for  which  in  such  a  contract  it  is  natural  to  provide,  —  to  fix 
upon  an  umpire.  Persons  entering  into  such  an  agreement  must  be 
aware  that  by  possibility  it  may  never  be  carried  into  execution. 
If  the  execution  was  prevented  by  any  practice,  or  mala  fides,  that 
might  be  a  ground  for  the  interference  of  this  Court,  though  it  is 
difficult  to  point  out  the  mode ;  but  there  is  no  imputation  of  that 
sort. 

It  is  true,  as  a  general  proposition,  that  a  specific  performance 
shall  not  be  decreed  where  an  action  would  not  lie ;  and  though 
that  may  not  be  in  all  respects  the  just  criterion,  some  reason 
must  be  shown  for  the  exception.  An  action  could  not  be  brought 
against    this   defendant.     Having   named   an  arbitrator,  he   had 
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[*  406]  nothing  more  to  do.  *  When  that  was  done  on  each  side, 
the  case  was  put  out  of  the  reach  of  the  parties.  There 
is  no  instance  of  a  specific  performance  decreed  under  such 
circumstances.  The  case  of  Hall  v.  Warren^  approaching  it  cer- 
tainly, is  however  distinguished  by  this  material  circumstance, 
that  the  price  was  to  be  fixed  by  persons  to  be  nominated  by  the 
vendor  and  vendee ;  Mr.  Morgan  was  to  estimate  the  value  of  the 
advowson,  having  given'  to  him  the  age  of  the  incumbent;  but  by 
this  agreement  the  two  persons  appointed  by  the  parties  may  sub- 
stitute another  person.  In  the  case  of  timber,  that  can  only  be 
considered  an  appendage,  and  the  estate  itself  is  the  substantial  sub- 
ject of  the  contract.  The  Court  regards  with  indiflference,  and  gets 
over,  difficulties  of  that  kind,  and  acts  upon  the  same  principle 
with  reference  to  compensation ;  a  head  of  cases  which,  consider- 
ing the  gross  injustice,  that  may  be  the  consequence  of  imposing 
upon  a  party  terms  perfectly  different  from  those  to  which  he 
agreed,  the  Court  would  be  very  unwilling  to  extend.  See  Halsey 
V.  GranU  13  Ves.  73 ;  9  E.  R  143 ;  fforniblow  v.  Shirleij,  13  Ves.  81 ; 
9  R.  R  146,  n. 
The  Master  of  the  Rolls  (Sir  William  Grant)  :  — 
The  more  I  have  considered  this  case  the  more  I  am  satisfied 
that,  independently  of  all  other  objections,  there  is  no  such  agree- 
ment between  the  parties  as  can  be  carried  into  execution.  The 
only  agreement  into  which  the  defendant  entered  was  to  purchase 
at  a  price  to  be  ascertained  in  a  specified  mode.  No  price  having 
ever  been  fixed  in  that  mode,  the  parties  have  not  agreed  upon  any 
price.  Where  then  is  the  complete  and  concluded  contract  which 
this  Court  is  called  upon  to  execute  ?  The  price  is  of  the 
[•  407]  essence  of  a  contract  of  sale.  In  *  this  instance  the  par- 
ties have  agreed  upon  a  particular  mode  of  ascertaining 
the  price.  The  agreement  that  the  price  shall  be  fixed  in  one  spe- 
cific manner,  certainly  does  not  afford  an  inference  that  it  is  wholly 
indifferent  in  what  manner  it  is  to  be  fixed.  The  Court  declaring 
that  the  one  shall  take  and  the  other  shall  give  a  price  fixed  in  any 
other  manner,  does  not  execute  any  agreement  of  their's,  but  makes 
an  agreement  for  them,  upon  a  notion  that  it  may  be  as  advan- 
tageous as  that  which  they  made  for  themselves.  How  can  a  man 
be  forced  to  transfer  to  a  stranger  that  confidence  which,  upon  a 
subject  materially  interesting  to  him,  he  has  reposed  in  an  indi- 
vidual of  his  own  selection  ?    No  substantial  difference  arises  from 
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the  circumstance  that  in  this  case  the  decision  may  ultimately  fall 
to  an  umpire  not  directly  nominated  by  the  parties,  as  through  the 
medium  of  the  original  nominees  they  had  an  influence  upon  the 
choice.  No  one  could  be  chosen  without  the  concurrence  of 
the  persons  in  whose  judgment  they  reciprocally  confided. 

The  case  of  an  agreement  to  sell  at  a  fair  valuation  is  essentially 
different  Emery  v.  Wase,  5  Ves.  846 ;  8  Ves.  505 ;  7  R  R.  109. 
In  that  case  no  particular  means  of  ascertaining  the  value  are 
pointed  out ;  there  is  nothing  therefore  precluding  the  Court  from 
adopting  any  means  adapted  to  that  purpose.  The  case  in  which 
the  Court  has  modified  particular  subordinate  parts  of  an  agreement 
falls  far  short  of  the  decree  that  is  now  demanded.  Perhaps  some 
of  those  cases  may  be  thought  rather  to  require  defence  for  the 
length  to  which  they  have  gone  than  to  furnish  a  justification  for 
still  farther  extending  the  discretionary  power  of  which  they  are. 
instances.  The  Court  never  professes  to  bind  a  man  to  any  agree- 
ment, except  that  which  he  has  made ;  but  sometimes  holds  the 
agreement  which  it  executes  and  that  which  he  has  made 
to  be  substantially  the  same,  when  to  common  *  under-  [*  408] 
standings  there  is  a  very  perceptible  difference  between 
them.  The  Court,  however,  has  never  gone  the  length  of  com- 
pelling a  party  to  buy  or  sell  the  whole  subject  of  his  agreement 
at  a  price  that  he  has  never  fixed,  and  that  was  never  fixed  in  any 
mode,  to  which  he  has  given  his  consent. 

In  the  case  of  Hall  v.  Warren,  9  Ves.  605 ;  7  R.  R  306,  it  was 
rather  assun:«d  than  proved  that  if  Warren  was  competent  to  enter 
into  the  agreement  some  means  might  be  found  to  carry  it  into 
execution.  That  was  so  little  discussed  that  the  attention  of  the 
Court  was  not  drawn  to  the  point;  and  the  doubt  recently  thrown 
upon  that  point  in  the  case  of  Cooth  v.  Jackson,  6  Ves.  13,  was 
not  at  all  adverted  to.  I  state  it  as  a  doubt  only,  as  the  de- 
cision was  ultimately  upon  a  different  ground ;  but  neither  Lord 
RosSLYN  nor  Lord  Eldon  conceived  that  the  Court  could  be  sub- 
stituted for  the  arbitrators  to  make  a  division  of  the  estate.  The 
division  of  an  estate  does  not  imply  more  personal  confidence,  or 
which  other  persons  will  be  less  capable  of  executing,  than  the 
ascertainment  of  value ;  and  the  admission  there  was  that  the  de- 
fendant was  instrumental  in  preventing  the  award  by  private  • 
instructions  to  the  arbitrator.  Upon  the  principle  that  a  fixed 
price  was  an  essential  ingredient  in  a  contract  of  sale,  the  ancient 
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Roman  lawyers  doubted  whether  an  agreement  that  did  not  settle 
the  price  was  at  all  binding.  Justinian's  Institutes  and  the  Code 
state  that  doubt,  and  resolve  it  by  declaring  that  such  an  agree- 
ment should  be  valid  and  complete  when  and  if  the  party  to  whom 
it  was  referred  should  fix  the  price,  otherwise  it  should  be 
[*  409]  totally  inoperative  :  *  quasi  nulla  Pretio  Statuto  ;  and  such 
clearly  is  the  law  of  England. 
I  do  not  know  that  upon  this  point  ^here  can  be  any  difference 
between  decisions  at  law  and  in  equity.  If  you  go  into  a  Court  of 
law  for  damages,  you  must  be  able  to  state  some  valid  legal  contract 
which  the  other  party  wrongfully  refuses  to  perform ;  if  you  come 
to  a  Court  of  equity  for  a  specific  performance,  you  must  also  be  able 
to  state  some  contract,  legal  or  equitable,  concluded  between  the 
parties,  which  the  one  refuses  to  execute.  In  this  case  the  plain- 
tiff seeks  to  compel  the  defendant  to  take  this  estate  at  such 
price  as  a  Master  of  this  Court  shall  find  it  to  be  worth  ;  admitting 
that  the  defendant  never  made  that  agreement ;  and  my  opinion  is 
that  the  agreement  he  has  made  is  not  substantially,  or  in  any  fair 
sense,  the  same  with  that ;  and  it  could  only  be  by  an  arbitrary 
discretion  that  the  Court  could  substitute  the  one  in  the  place  of 
the  other. 

This  bill  must  therefore  be  dismissed  witlioxit  costs. 

ENGLISH  NOTES. 

The  rule  adopted  by  the  English  Courts  agrees  with  that  of  the 
civil  law  laid  down  in  Justinian,  Institutes,  III.  23,  1.  "  Pretium 
autem  constitui  oportet;  nam  nulla  emptio  sine  pretio  esse  potest. 
Sed  et  certum  pretium  esse  debet.  Alioquin  si  ita  inter  aliquos  con- 
venerit,  ut,  quanti  Titius  rem  aestimaverit,  tanti  sit  empta:  inter 
veteres  satis  abundeque  hoc  dubitabatur,  sive  constat  venditio  sive  non. 
Sed  nostra  decisio  ita  hoc  constituit,  ut,  quotiens  sic  composita  sit  ven- 
ditio *  quanti  ille  sestimaverit,'  sub  hac  conditione  staret  contractus, 
ut,  si  quidem  ipse,  qui  nominatns  est,  pretium  definierit,  omnimodo 
secundum  ejus  ffistimationem  et  pretium  persolvatur  et  res  tradatur,  ut 
venditio  ad  effectum  perducatur.  .  .  .  Sin  autem  ille,  qui  nominatus 
est,  vel  noluerit  vel  non  potuerit  pretium  definire,  tunc  pro  nihilo  esse 
venditionem,  quasi  nullo  pretio  statuto." 

In  WilksY.  Davis  (1817),  3  Mer.  507,  where  there  was  an  agreement 
for  sale  at  a  price  to  be  fixed  by  two  valuers,  and  the  defendant  refused 
to  execute  the  necessary  arbitration  bond,  the  Court  refused  to  decree 
specific  performance  against  him.     This  and  the  principal  case  were 
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followed  in  Viekers  v.  Vickers  (1867),  L.  R.,  4  Eq.  529,  36  L.  J.  Ch. 
946.  There,  two  partners,  A.  and  B.,  agreed  that  B.  should  bay  out 
A.,  and  that  if  B.  should  daring  the  life  of  A.  be  desirous  of  retiring, 
B.  should  give  notice,  and  A.  should  have  the  option  of  repurchase  at 
the  valuation  of  two  persona,  one  to  be  appointed  by  each,  or  by  their 
umpire.  B.  gave  notice  of  retirement  and  A.  of  repurchase,  and  two 
valuers  were  appointed.  After  this,  B.  refused  to  allow  his  valuer  to 
proceed  with  the  valuation.  It  was  held  that  the  agreement  for  re- 
purchase could  not  be  specifically  enforced.  So  if  the  valuer  refuses  to 
proceed,  there  is  no  contract  to  be  enforced;  Darbey  v.  Whittaker 
(1860),  4  Drew.  134.  The  same  result  follows  where  the  valuation  is 
prevented  by  the  death  of  one  of  the  valuers  appointed;  Firth  v.  Mid' 
land  Railway  Co.  (1875),  L.  R.,  20  Eq.  100,  44  L.  J.  Ch.  313. 

Where  the  mode  of  valuation  is  not  essential,  for  instance,  where 
there  is  to  be  a  valuation  of  matters  incidental  to  the  contract,  such  as 
timber,  fixtures,  &c.,  the  Court  will  ascertain  the  price,  if  the  indi- 
cated mode  of  valuation  has  failed.  So,  where  there  is  a  contract  to  sell 
land,  the  works,  and  the  good-will  at  a  fixed  sum,  and  incidental  mat* 
ters,  such  as  furniture,  fixtures,  stock,  plant,  machinery,  at  a  valuation, 
the  Court  will  not  regard  absence  of  the  valuation  as  an  obstacle  to  the 
specific  performance  of  the  contract;  %Taek8on  v.  Jackson  (1853),  1  Sm. 
&  Giff.  184;  Dinham  v.  Bradford  (1870),  L.  R.,  5  Ch.  519;  Richard- 
son  V.  Smith  (1870),  L.  R.,  5  Ch.  648,  39  L.  J.  Ch.  877;  and  will  re- 
strain the  defendant  from  interfering  with  the  work  of  valuers;  Smith 
V.  Fet&rs  (1875),  L.  R.,  20  Eq.  511,  44  L.  J.  Ch.  613. 

Incompleteness  may  not  be  only  in  the  price,  but  in  other  terms. 
See  cases  under  Wain  v.  Warlters  and  Laythorp  v.  Bryant,  Xos.  22 
and  23,  ante,  p.  231  et  seq. 

Specific  performance  of  a  contract  necessarily  implies  that  the  Court 
should  know  precisely  what  the  contract  is.  Hence  a  greater  degree  of 
certainty  is  demanded  than  in  an  action  for  damages.  The  degree  of 
certainty  required  must  be  reasonable,  having  regard  to  the  subject- 
matter  of  the  contract  and  to  the  surrounding  circumstances.  For 
instance,  the  insertion  of  the  words  et  cetera,  or  any  other  similar 
word,  does  not  import  so  much  uncertainty  as  to  make  the  contract 
necessarily  unenforceable;  Parker  v.  Taswell  (1858),  2  De  G.  &  J. 
559,  27  L.  J.  Ch.  812. 

Where  A.  agreed  to  sell  an  estate  to  B.  for  £3000,  and  ''the  further 
sum  of  £20  per  cent,  on  any  sum  the  property  might  realise  above  that 
sum  at  the  sale  by  auction  advertised  to  take  place ''  the  next  day;  and 
A.  withdrew  the  estate  from  the  auction,  it  was  held  that  the  contract 
was  sufficiently  certain;  Langstaffy.  Nicholson  (1858),  25  Beav.  160. 

Of  cases  where  uncertainty  has  been  held  to  constitute  a  sufficient 
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bar  to  an  action  for  specific  performance,  the  following  may  be  men- 
tioned: Hopcraft  v.  Hickman  (1824),  2  Sim.  &  St.  130  (valuation  un- 
certain); Morgan  v.  Milman  (1855),  3  De  G.  M.  &  G.  24  (neither  of 
two  alternative  modes  of  valuation  adopted) ;  Brace  v.  Wehnert  (1858), 
25  Beav.  348^  27  L.  J.  Ch.  572  (agreement  for  building  according  to  a 
plan,  —  neither  plan  or  specification  made) ;  Tillett  v.  The  Charing 
Cross  Bridge  Co.  (1859),  26  Beav.  419,  28  L.  J.  Ch.  863  (agreement 
for  sale  of  land,  with  a  vague  clause  as  to  building  on  the  land); 
Taylor  v.  Fortington  (1858),  7  De  G.  M.  &  G.  328  (agreement  to  take  a 
lease  of  a  house  if  the  drawing-rooms  were  '' handsomely  decorated  ac- 
cording to  the  present  style");  Lancaster  y.  De  Traffard  (IS62),  31 
L.  J.  Ch.  554  (contract  to  take  mines  under  A.'s  lands  at  B. ;  B.  being 
neither  a  township  nor  a  parish);  Price  v.  Salisbury  (1863),  32  Beav. 
446,  32  L.  J.  Ch.  441  (agreement  to  let  freeholds  and  leaseholds  in  con- 
sideration of  a  year's  rent  in  advance,  and  the  total  rental  unknown  to 
the  lessor);  Wilson  \,  The  Northampton  and  Banbury  Junction  Rail' 
way  Co.  (1874),  L.  R.,  9  Ch.  279,  43  L.  J.  Ch.  503,  (contract  to  build  a 
railway  station  at  a  particular  spot  for  the  landowner,  the  degree  of 
user,  and  of  accommodation  and  convenience  to  be  afforded  by  it  being 
undefined) ;  Pearce  v.  WaUs  (1875),  L.  R.,  20  Eq.  492,  44  L.  J.  Ch.  492 
(a  sale  of  land  with  a  reservation  of  *'  the  necessary  land  for  making  a 
railway  through  the  estate  to  Prince  Town  "). 

A  contract  originally  uncertain  may  be  treated  as  certain  so  as  to  be 
enforced  against  one  party  when  it  has  been  partly  performed  on  the 
other  side;  HaH  v.  Hart  (1881),  18  Ch.  D.  670,  50  L.  J.  Ch.  697. 

AMERICAN  NOTES. 

The  doctrine  of  the  principal  case  is  uniformly  adopted  in  this  country. 
Cited  by  Pomeroy  on  Equity  Jurisprudence,  §  1405,  and  the  doctrine  laid  down 
by  Lawson  on  Contracts,  §  472,  with  citation  of  many  cases.  See  Buctmaster  v. 
Thompson,  36  New  York,  558 ;  Blanchard  v.  McDougai,  6  Wisconsin,  167  ;  70 
Am.  Dec.  458 ;  Preston  v.  Preston,  95  United  States,  200  ;  McGuire  v.  Stevens, 
42  Mississippi,  724;  2  Am.  Rep.  649;  Lynesv,  Hayden,  119  Massachuwtts, 
482 ;  Hardesty  v.  Richardson,  44  Maryland,  617  ;  22  Am.  Rep.  57;  Hamilum  v. 
Harvey,  121  Illinois,  469 ;  2  Am.  St.  Rep.  118,  and  cases  cited ;  Metcal/r.  Hart, 
3  WTOraing,  513 ;  31  Am.  St  Rep.  122,  and  cases  in  note,  169 ;  Blandard  v. 
I^frrml,  i'c,  B.  Co.  J  31  Michigan,  43 ;  18  Am.  Rep.  142 ;  note,  26  Am.  Dec 
66L 

In  Stanton  v.  Miller,  58  New  York,  192,  it  is  said:  << It  is  an  elementaiy 
prtnc^iple  governing  Courts  of  equity  in  the  exercise  of  this  jurisdiction,  that 
a  con  tract  will  not  be  specifically  enforced  unless  it  is  certain  in  its  terms,  or 
can  be  made  certain  by  reference  to  such  extrinsic  facts  as  may,  within  the 
nil*«  of  law.  be  referred  to,  to  ascertain  its  meaning." 

In  Metcal/Y.  Hart,  supra,  it  is  said:  "A  contract  cannot  be  speei^esUy 
efif^rced  when  it  leaves  any  of  its  terms  open  to  future  treaty,  or  to  be  after- 
^..r!5  settled." 
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No.  67.— FLIGHT  v.  BOLLAND. 
(1828.) 

RULE. 

The  Court  will  refuse  to  order  specific  performance  for 
want  of  mutuality ;  that  is  to  say,  if  the  contract  cannot 
be  specifically  enforced  against  the  plaintiff. 

Flight  y.  Bolland. 

4  Rubs.  298-301. 

Contract.  —  Specific  Performance,  —  Mutuality » 

An  infaDt  cannot  sastain  a  suit  for  the  specific  perfonnance  of  a  contract,  [298] 
because  the  remedy  is  not  mutual. 

The  bill  was  filed  by  the  plaintiff,  as  an  adult,  for  the  specific 
performance  of  a  contract.  After  the  suit  was  ready  for  hearing, 
the  defendant,  having  discovered  that  the  plaintiff  was  at  the  time 
of  the  filing  of  the  bill  and  still  continued  an  infant,  moved  the 
Court  that  the  bill  might  be  dismissed  with  costs  to  be  paid  by 
the  plaintiff's  solicitor.  Upon  that  occasion  the  Vice-Chancellor 
made  an  order  that  the  plaintiff  should  be  at  liberty  to  amend  his 
bill  by  inserting  a  next  friend  for  the  plaintiff;  and  the  bill  was 
amended  accordingly. 

Upon  the  opening  of  the  case  a  preliminary  objection  was  taken, 
that  a  bill  on  the  part  of  an  infant  for  the  specific  performance  of 
a  contract  made  by  him  could  not  be  sustained. 

Mr.  Bickersteth  and  Mr.  Koe,  in  support  of  the  objection. 

There  is  no  instance  of  a  decree  for  specific  performance  at  the 
suit  of  an  infant,  and  it  would  be  contrary  to  the  principles  of  a 
Court  of  equity  to  entertain  such  a  suit.  Courts  of  equity,  acting 
merely  on  equitable  principle,  will  not  lend  their  aid  where  the 
remedy  is  not  mutual ;  want  of  mutuality  has  always  been  deemed 
a  suflBcient  ground  for  refusing  specific  performance  of  a  contract. 
Howdl  V.  Oeorge,  1  Madd.  1 ;  Lav^enson  v.  Butler,  1  Sch.  &  Lef.  13. 
It  is  clear  that  a  specific  performance  could  not  be  decreed 
*  against  an  infant,  Co.  Lit.  2  b ;  and  therefore  it  will  not  [*  299] 
be  decreed  at  the  suit  of  an  infant.  Even  if  a  decree  were 
made  according  to  the  prayer  of  the  bill,  it  would  be  impossible 
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for  the  Court  to  compel  the  plaintifif  to  execute  that  decree.  He 
could  not  be  forced  to  pay  the  purchase-money,  and  on  attaining 
his  full  age  he  might  repudiate  the  contract  and  the  suit.  At  law 
an  infant  may  maintain  an  action  for  breach  of  a  contract.  War- 
mtk  v.  Bruce,  2  M.  &  S.  205 ;  14  E.  R.  634,  {ante,  p.  43),  but  he  has 
no  remedy  in  equity. 

Mr.  Pepys,  Mr.  Morley,  and  Mr.  Stuart,  for  the  plaintiff. 
There  are  cases  in  which  a  Court  of  equity  will  decree  specific 
performance,  though  there  is  not  mutuality  of  remedy.     If  a  hus- 
band, seised  jure  uxoris,  were  to  contract  for  the  sale  of  his  wife's 
estate,  the  husband  and  the  wife  could  enforce  the  contract  against 
the  purchaser ;  yet,  if  the  purchaser  were  to  file  a  bill  against  the 
husband  and  wife  for  specific  performance,  and  the  husband  were 
to  swear  in  his  answer  that  the  wife  would  not  consent,  a  Court  of 
equity  would  not  now  interfere  ;  it  would  neither  decree  the  wife  to 
join  in  the  conveyance,  nor  would  it  order  the  husband  to  procure 
her  concurrence,  and  send  him  to  prison  till  that  concurrence  was 
obtained.     In  like  manner,  a  party  who  has  signed  an  agreement 
cannot  enforce  it  against  a  party  who  has  not  signed  it ;  and  yet 
the  latter  may  enforce  it  against  the  former.     Martin  v.  Mitchell,  2 
Jac.  &  Walk.  426;  Hatton  v.   Gray,  2  Ch.  Ca.  164;  Coleman  v. 
Upeot,  5  Vin.  Abr.  527,  pi.  17 ;  Buckhouse  v.  Crossly,  2  Eq.  Ca.  Ab. 
32,  pi.  44 ;  Owen  v.  Davies,  1  Ves.  Sen.  82 ;  Seton  v.  Slade,  7  Ves. 
Jun.  265 ;  6  R.  R  124 ;  Western  v.  Russell,  3  Ves.  &  B.  187 ;  13 
E.  R.  178.     The  observations  made  by  Lord  Redesdale 
[*  300]  *  in  Lavyrenson  v.  Butler,  1  Sch.  &  Lef.  20,  are  not  law. 
Mutuality  of  remedy,  therefore,  is  not  essential  to  entitle 
one  party  to  file  a  bill  for  specific  performance  against  another. 

In  Clayton  v.  Ashdovm,  9  Vin.  393,  pi.  1,  specific  performance  of 
an  agreement  made  by  an  infant  was  decreed.  In  Campbell  v. 
Leach,  Amb.  740,  observations  are  made  which  amount  to  this,  that 
it  is  not  an  objection  to  a  bill  for  specific  performance  that  the 
party  asking  the  aid  of  the  Court  could  not  have  been  compelled 
to  perform  the  agreement ;  and  the  instance  of  a  contract  between 
an  infant  and  an  adult  is  referred  to  as  a  case  in  which  the  one  is 
bound  though  the  other  is  not.  In  Shannxm  v.  Bradstrect,  1  Sch. 
&  Lef.  52 ;  9  R,  R.  11,  one  of  the  objections  taken  by  the  defend- 
ant was,  that  there  was  not  mutuality  of  remedy ;  and  the  instance 
of  a  contract  between  an  infant  and  an  adult  being  mentioned. 
Lord  Redesdale  said  (1  Sch.  &  Lef.  58  ;  9  R.  R.  13)  •  "  That  case 
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is  no  answer  to  the  difficulty  raised ;  it  is  the  peculiar  privilege  of 
infants  for  their  protection  that,  though  they  are  not  bound,  yet 
those  who  enter  into  contracts  with  them  shall  be  bound,  if  it  be 
prejudicial  to  the  infant  to  rescind  the  contract."  The  Court  may 
refer  it  to  the  Master  to  inquire  whether  it  is  for  the  benefit  of  the 
infant  that  the  agreement  should  be  performed. 

Mr.  Bickersteth  in  reply. 

In  Clayton  v.  Ashdown  the  infant  had  attained  his  full  age,  and 
had  affirmed  the  contract  before  tlie  bill  was  filed.  With  respect 
to  cases  under  the  Statute  of  Frauds,  if  the  party  who  has  not 
signed  the  agreement  files  the  bill,  he  gives  the  Court  jurisdiction  to 
bind  him  by  the  agreement,  and  from  that  moment  there  is  mutu- 
ality of  remedy.  Martin  v.  Mitchell,  2  Jac.  &  Walk.  427. 
No  case  has  occurred  —  *  at  least  none  has  occurred  since  [*  301] 
the  time  when  it  was  settled  that  the  Court  will  not  de- 
cree a  husband,  who  has  contracted  for  the  sale  of  his  wife's  estate, 
to  procure  her  to  join  in  making  a  good  conveyance  —  in  which 
such  a  contract  has  been  enforced  against  the  purchaser. 

The  Master  of  the  Rolls  (Sir  John  Leach). 

No  case  of  a  bill  filed  by  an  infant  for  the  specific  performance 
of  a  contract  made  by  him  has  been  found  in  the  books.  It  is  not 
disputed  that  it  is  a  general  principle  of  Courts  of  equity  to  inter- 
pose only  where  the  remedy  is  mutual.  The  plaintiffs  counsel 
principally  rely  upon  a  supposed  analogy  afforded  by  cases  under 
the  Statute  of  Frauds,  where  the  plaintiff  may  obtain  a  decree  for 
specific  performance  of  a  contract  signed  by  the  defendant,  although 
not  signed  by  the  plaintiff.  It  must  be  admitted  that  such  now  is 
the  settled  rule  of  the  Court,  although  seriously  questioned  by  Lord 
Redesdale  upon  the  ground  of  want  of  mutuality.  But  these 
cases  are  supported,  first,  because  the  Statute  of  Frauds  only  requires 
the  agreement  to  be  signed  by  the  party  to  be  charged  ;  and  next, 
it  is  said  that  the  plaintiff,  by  the  act  of  filing  the  bill,  has  made 
the  remedy  mutuaL  Neither  of  these  reasons  apply  to  the  case  of 
an  infant.  The  act  of  filing  the  bill  by  his  next  friend  cannot  bind 
him ;  and  my  opinion  therefore  is,  that  the  bill  must  be  dismissed 
with  costs,  to  be  paid  by  the  next  friend. 

ENGLISH  NOTES. 

The  same  principle  underlies  the  cases  where  the  Court  has  refused 
specific  performance  of  a  contract,  because  it  created  a  duty  from  the 
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plaintiff  of  such  coBfidential  or  personal  nature  that  the  Coort  coald 
not  have  enforced  it  at  the  instance  of  the  defendant;  Johnson  v. 
Shrewsbury  and  Birmingham  Railway  Co,  (1854),  3  De  G.  M.  &  G. 
914;  Peto  v.  Brighton,  Uckfield,  and  Tunhridge  Wells  Railway  Co* 
(1863),  1  H.  &  N.  468,  32  L.  J.  Ch.  677.  In  the  last  case,  A.,  an 
engineer,  received  a  written  authority  from  the  directors  of  the  defend- 
ant company  on  their  hehalf  to  enter  into  a  contract  with  the  plaintifib, 
railway  contractors,  for  the  construction  of  a  line  of  railway.  A.,  on 
hehalf  of  the  company,  signed  the  contract  with  the  plaintiffs.  In  the 
mean  time  the  defendant  company,  having  arranged  for  the  sale  of  their 
undertaking  to  the  London,  Brighton,  and  South  Coast  Eailway  Co., 
repudiated  the  authority  given  to  A.  On  a  bill  filed  by  the  plainti& 
for  specific  performance  and  for  restraining  the  defendants  from  trans- 
ferring their  property  to  the  London,  Brighton,  and  South  Coast  Rail- 
way Co.,  it  was  held  that,  as  the  Court  could  not  compel  the  plaintiffs 
to  carry  out  their  part  of  the  agreement,  they  would  not  interfere. 

The  mutuality  of  a  contract  is  to  he  ascertained  at  the  time  it  is 
entered  into.  If  there  was  mutual  right  to  relief,  then  it  is  no  defence 
that  subsequent  events  have  produced  want  of  mutuality.  For  in- 
stance, w^here  a  railway  company  under  their  compulsory  powers 
entered  into  a  contract  for  the  purchase  of  lands,  and  allowed  the  statu- 
tory time  for  completion  to  expire,  the  plaintiff  was  held  entitled  to 
specific  performance,  even  though  he  could  not  then  have  been  c<hi>- 
pelled  to  execute  the  contract  specifically ;  Hawkes  v.  Eastern  Counties 
Railway  Co.  (1853),  1  De  G.  M.  &  G.  733. 

Exceptions  to  the  doctrine  of  mutuality  are :  — 

(1)  Contracts  for  the  sale  of  land  signed  by  one  party  only  are  en- 

forceable against  him,  although  by  reason  of  the  Statute 
of  Frauds  they  cannot  be  enforced  against  the  otb^  P^uij 
See  cases  cited  in  the  argument  of  the  principal  case. 

(2)  Where  the  vendor  has  not  the  whole  of  the  interest  contracted 

to  be  conveyed,  and  he  cannot  enforce  specific  performance; 
but  the  purchaser  can  compel  him  to  convey  bis  interest 
and  to  give  compensation  for  the  deficiency;  Cleaton  t. 
Gowrr,  Finch,  IM;  Barnes  v.  Wood  (1869).  L.  R.,  8  Eq. 
424,  38  L.  J.  Ch.  683;  Hooper  v.  Smart  ^^1874^,  L.  R-  18 
Eq.  683;  Horrocks  v.  Rigby  (187S).  9  Cb.  D.  180,  47  L. 
J.  Ch.  800.  If  the  purchaser  was  aware  of  the  defect  or 
absence  of  title,  the  contract  is  enforceable  agiainst  him; 
Wylson  V.  Dunn  (1887),  34  Ch.  D.  569,  56  L.  J.  Cb.  855. 

(3)  Want  of  mutuality  may  have  been  waived  br  the  defendant; 

then  it  is  no  defence;  Salisbury  t.  Hatcher  (1812),  2  Y* 
&  a  a  C.  54. 
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AMERICAN  NOTES. 

This  doctrine  is  accepted  in  Lawson  on  Contracts,  §  472,  (1),  citing  Marble 
Co.  V.  Ripley,  10  WaUace  (U.  S.  Supr.Ct),  339  ;  Hawraltyy,  Wairen,  18  New 
Jersey  Equity,  124 ;  90  Am.  Dec.  613 ;  Bodine  v.  Giading,  21  Pennsylvania 
State,  60 ;  59  Am.  Dec.  749 ;  Hutchinson  v.  Heirs  of  McNuti,  1  Ohio,  14 ; 
Benedict  v.  Lynch,  1  Johnson  Chancery  (New  York),  370 ;  7  Am.  Dec.  484 ; 
Watts  V.  Kinney,  3  Leigh  (Virginia),  272 ;  23  Am.  Dec.  266.  So  a  woman 
disabled  by  marriage  from  contracting  may  not  demand  specific  performance, 
Tarr  v.  Scolt,  4  Brewster  (Penn.),  49 ;  and  so  an  unacknowledged  contract  of  a 
married  woman  to  convey  her  separate  real  estate  may  not  be  enforced 
against  the  grantee  because  it  cannot  be  enforced  against  her,  Bambury  v. 
Arnold,  91  California,  606 ;  nor  an  insolvent  or  banknipt,  McFarlane  v.  WU- 
Hams,  107  Illinois,  33.  See  also  Iron  Age  Pub.  Co,  v.  West.  Un.  Tel.  Co.,  83 
Alabama,  498 ;  3  Am.  St.  Rep.  758,  and  cases  cited.  This  doctrine  receives 
Mr.  Pomeroy's  approval  (Equity  Jurisprudence,  §§  162-165). 

<*  But  modern  authorities  have  narrowed  this  doctrine  down  to  cases  in 
which  there  is  no  other  consideration.  And  it  is  now  well  settled  that  an 
optional  agreement  to  convey  or  renew  a  lease,  without  any  covenant  to  pur- 
chase or  accept,  and  without  any  mutuality  of  remedy,  will  be  enforced  in 
equity  if  it  is  made  upon  proper  consideration,  or  forms  part  of  a  lease  or 
other  contract  between  the  parties  that  may  be  the  true  consideration  for  it." 
Hawralty  v.  Warren,  supra.  Mr.  Beach  says  (Equity  Juiisprudenoe,  §  637)  : 
''  But  in  this  country  the  English  doctrine  of  mutuality  has  not  been  carried 
out  in  its  fullest  extent.  In  a  late  case  in  New  Hampshire  (Eckstein  v.  Dototi- 
ing,  64  New  Hampshire,  248 ;  10  Am.  St.  Rep.  404),  in  which  the  subject  was 
carefully  considered,  it  was  laid  down  that  when  payment  is  to  be  made  in 
money,  mutuality  of  remedy  is  not  the  test  for  the  right  to  this  remedy ;  and 
when  the  exchange  on  one  side  differs  neither  in  purpose  nor  reason  from  a 
sale  for  money,  the  remedy  of  specific  performance  need  not  be  mutual ;  that 
the  mutuality  required  is  that  which  is  necessary  for  creating  a  contract 
enforceable  on  both  sides  in  some  manner,  but  not  necessarily  enforceable  on 
both  sides  by  specific  performance."  Citing  the  principal  case,  Jones  v.  New- 
hall,  115  Massachusetts,  244 ;  Kauffman*s  Appeal,  55  Pennsylvania  St.  383. 

Mr.  Pomeroy  says  of  mutuality :  "  This  doctrine  is  constantly  stated  by 
the  Courts,  but  there  are  so  many  exceptions,  especially  with  respect  to  the 
obligation,  that  the  rule  is  far  from  universal.  See  Green  v.  Richards,  23  New 
Jersey  Equity,  32,  35.  It  may  be  said  however  as  a  general  proposition  that 
where  a  contract  was  intended  to  bind  both  the  parties,  and  for  any  reason 
one  of  them  is  not  bound,  he  cannot  compel  performance  by  the  other :  But- 
inan  v.  Porter,  100  Massachusetts,  337.  Unilateral  contracts,  in  the  form  of 
bonds  and  the  like,  are  constantly  enforced.  Ewins  v.  Gordon,  49  New  Hamp- 
shire, 444 ;  Jones  v.  Bobbins,  29  Maine,  351 ;  50  Am.  Dec.  593 ;  Barnard  v. 
Lee,  97  Massachusetts,  92." 

Mr.  Lawson  puts  it :  "  In  the  case  of  a  contract  between  A.  and  B.,  equity 
will  not  order  the  contract  to  be  performed  by  B.,  if  it  should  appear  that  if 
A.  had  been  the  one  in  default  it  would  not  have  been  able  to  make  a  similar 
decree  against  A."  (Contracts,  §  472)  [1]. 
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The  principal  case  is  cited  by  Mr.  Pomeroy  in  his  treatise  on  Specific 
Performance,  which  may  usefully  be  consulted  on  the  entire  subject. 

The  principal  case  is  cited  in  Rogers  v.  Saundersy  16  Maine,  92 ;  33  Am. 
Dec.  635,  to  the  doctrine  that  '^  where  the  contract  is  binding  at  law,  the 
want  of  mutuality  is  no  objection."  That  case  arose  under  the  Statute  of 
Frauds. 

The  Court  will  never  enforce  specific  performance  of  a  contract  in  which 
a  right  of  revocation  exists.  "  But  the  Court  will  also  refuse  to  interfere  in 
any  case,  where  if  it  were  to  do  so  one  of  the  parties  might  nullify  its  action 
through  the  exercise  of  a  discretion  which  the  contract  on  the  law  invests 
him  with.  The  refusal  in  such  a  case  does  not  depend  of  necessity  upon  any 
illegality,  inequality,  or  unfairness,  but  it  is  sufficiently  based  upon  the 
.  impropriety  of  imposing  upon  the  Judge  the  labour,  and  on  the  public  the 
expense  of  an  investigation  of  disputes  when  the  circumstances  are  such  as  to 
preclude  any  judgment  that  may  be  rendered  from  being  final.  Xo  Court 
can  with  reason  be  called  upon  to  do  a  vain  thing."  R\A$t  v.  Conrad,  47 
Michigan,  449  ;  41  Am.  Rep.  720.  "  A  Court  of  equity  never  interferes  where 
the  power  of  revocation  exists."  Express  Co,  v.  Railroad  Co,,  99  United 
States,  191. 

No.  68.  — TWINING  t?.  MORRICE. 

(CH.  1788.) 

No.  69.  — BEDFORD  (Duke  of)  v.  TRUSTEES  OF  BRITISH 

MUSEUM. 

(CH.  1822.) 

RULE. 

The  Court  will  refuse  to  order  specific  performance  of  a 
contract  which  is  not  fair,  or  which  would  impose  unneces- 
sary hardship  on  either  of  the  parties  to  it. 

Twining  v.  Morrioe. 
Taggart  v.  Twining. 

2  Bro.  C.  C.  326-331. 

Contract  —  Unfairness,  —  Specific  Performance  reused, 

[326]      At  a  public  auction  the  seller's  agent  bade  for  the  plaiutiff.    Specific 
performance  refused  on  that  account. 

James  Whitchurch,  Esq.,  being  seised  of  a  copyhold  estate, 
consisting  of  a  mansion  called  York  House  and  lands,  situate  at 
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Twickenham  Com.,  Middlesex,  held  of  the  manor  of  Isleworth 
Sion  (except  a  small  part  which  lay  in  the  manor  of  Twickenham), 
and  having  surrendered  them  to  the  uses  of  his  will,  made  his 
will  dated  the  21st  of  December,  1782,  and  afterwards  a  codicil 
dated  1st  of  March,  1785,  and  thereby  devised  the  premises  to  the 
defendants,  Morrice,  Taggart,  and  Addison,  in  trust  to  sell  the  same 
and  to  apply  the  money  arising  from  the  sale  as  therein  directed, 
under  which  the  defendant  Taggart  was  beneficially  interested ;  and 
appointed  them  executors.  The  testator  died  in  February,  1786,  and 
the  executors,  being  desirous  of  selling  the  estates  in  pursuance  of 
the  directions  of  the  will,  employed  Messrs.  Skinner  and  Co.  as 
the  auctioneers,  who  advertised  the  same  for  sale.  Lot  one, 
which  was  the  mansion-house,  was  in  the  conditions  of  sale 
described  as  copyhold  of  inheritance,  held  of  the  manor  of  Sion 
at  a  small  quit-rent  and  fine  certain,  which  renders  it  equal  in 
value  to  freehold. 

Previous  to  the  sale,  it  was  agreed  among  the  vendors  that  the 
first  lot  should  not  be  sold  for  less  than  £2000,  and,  if  that  should 
be  sold  for  that  price,  the  others  should  go  for  what  they 
*  could  fetch.  Mr.  Blake,  who  was  concerned  as  solicitor  [*  327] 
for  the  sellers,  was  present  at  that  meeting,  and  knew  what 
was  settled  with  respect  to  the  price,  but  was  not  employed  by 
the  vendors  to  bid  for  them,  but  other  persons  were  employed  for 
that  purpose.  Afterwards,  at  the  place  of  sale,  the  plaintiff,  Mr« 
Twining,  seeing  Mr.  Blake,  held  some  conversation  with  him,  and 
desired  him  to  bid  for  the  estate  for  him,  Mr.  Twining.  The  lots 
were  put  up  to  sale,  and  Mr.  Blake  bid  £1500  for  lot  one,  and 
afterwards,  in  consequence  of  one  of  the  vendor's  bidders  bidding 
against  him,  he  bid  £2000,  at  which  price  the  lot  was  knocked 
down  to  him,  and  he  afterwards  bid  for  lot  two  £170,  and  for  lot 
three  £280,  at  which  prices  these  lots  were  also  knocked  down  to 
him,  and  he  paid  the  deposit,  according  to  the  conditions  of  sale. 
No  person  bid  at  the  sale  but  Mr.  Blake,  and  the  bidders  for  the 
vendors. 

After  the  sale,  the  defendant  Addison,  one  of  the  executors, 
found,  among  the  testator's  papers,  deeds  and  writings,  by  which 
it  was  discovered  that  the  mansion  called  York  House,  and  the 
lands  thereto  belonging,  which  were  the  principal  part  of  the 
estates  sold,  were  freehold,  and  particularly  the  conveyance 
thereof  to  the  testator  as  such,  by  lease   and  release   of  15th 
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and  16tli  July,  1746,  and  that  only  a  small  part  was  copyhold 
held  of  the  manor  of  Sion  upon  which  the  .defendant  Taggart 
wrote  to  Mr.  Blake,  as  attorney  for  Mr.  Twining,  desiring  Mr. 
Twining  would  relinquish  his  purchase,  on  two  grounds:  Ist, 
that  the  defendants  had  been  deceived  by  Mr.  Blake,  whom  they 
considered  as  their  agent,  bidding  for  Mr.  Twining ;  2ndly,  that 
the  estates  had  been  sold  imder  a  mistake  as  to  their  tenure; 
and  upon  Mr.  Twining  declining  to  relinquish  the  purchase, 
the  defendant  Taggart  refused  to  execute  conveyances  of  the  prem- 
ises ;  upon  which  the  plaintifif  filed  the  present  bill  for  a  specific 
performance. 

The  defendants  Taggart  and  Addison,  by  their  answers,  swore, 
that  at  the  time  of  the  sale  they  believed  that  Mr.  Blake  was 
bidding  for  the  vendors,  and  Taggart  filed  a  cross-bill  against 
Twining  and  Blake,  stating  the  same  thing,  and  praying  that  the 
biddings  might  be  set  aside  as  fraudulent  and  void  against 
him ;  or,  if  the  Court  should  be  of  opinion  that  the  biddings  were 
fairly  made  by  Blake  on  behalf  of  Twining,  that  Blake 
[*  328]  might  answer  to  *  him  (Taggart)  for  the  difierence  between 
the  sums  of  money  at  which  the  premises  were  knocked 
down  to  him  at  the  sale,  and  their  real  value  at  the  time,  and  an 
account,  or  issue,  directed  for  that  purpose. 

Mr.  Twining,  by  his  answer  to  the  cross-bill,  stated  his  meeting 
with  Blake  as  accidentiil,  and  that,  not  choosing  to  bid  him- 
self, he  desired  him  to  bid  for  him,  and  that  Blake  actually  did  so, 
and  that  he  knew  nothing  of  Blake's  acting  as  attorney  for  the 
vendors.  * 

Mr.  Blake,  by  his  answer  to  the  cross-bill,  stated  that  he  bid  for 
Mr.  Twining,  and  not  as  the  agent  of  the  vendors. 

The  defendants  read  evidence  to  prove  that  Blake  was  consid- 
ered at  the  sale  as  the  agent  of  the  vendors ;  particularly  Thomas 
Southcombe,  who  swore  that  he  did  not  believe  that  the  persons 
present  considered  the  estates  as  sold,  but  that  they  had  been 
bought  in  by  the  defendant  Blake  on  behalf  of  the  vendors,  and 
that  he  attended  as  attorney  for  them ;  and  George  Adney,  who 
swore  to  the  same  effect,  and  that  he  believed  that  the  bidding  of 
the  defendant  Blake  was  prejudicial  to  the  sale,  for  that  South- 
combe had  informed  him  he  would  have  bid  a  larger  sum  at  the 

^  Lord  Rsdesdale's  notes  mention  this  part  of  the  report  not  to  be  as  above 
stated. 
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sale,  if  he  had  believed  that  the  defendant  Blake  bad  bid  for  him- 
self or  any  other  person  save  the  vendors.  ^ 

After  argument, 

The  Mastee  of  the  Eolls  (Sir  Lloyd  Kenyon).  —  [330] 
These  are  two  bills,  the  first  filed  by  Mr.  Twining  for  a 
specific  performance  of  the  contract  for  the  sale.  The  second  by 
Mr.  Taggart  impeaching  the  sale,  and  praying  that  it  may  be  set 
aside;  or  if  not  so,  praying  a  remedy  against  Mr.  Blake.  The 
principal  question,  on  the  first  bill,  is  with  respect  to  the  specific 
performance ;  and  it  is  admitted,  on  all  hands,  that  it  is  not  every 
contract  which  is  entered  into  that  a  Court  of  equity  will  carry 
into  execution.  Several  points  have  been  made  whether 
this  is  such  a  contract  as  should  be  *  carried  into  execution ;  [*  331] 
the  first  is  with  respect  to  value ;  but  I  think  the  evidence 
is  not  conclusive  on  that  subject ;  it  is  not  such  as  to  assist  the 
vendor,  a  great  deal,  as  to  the  transaction.  Neither  do  I  think 
any  blame  is  to  be  imputed  to  Mr.  Blake.  With  respect  to  the 
intelligence  communicated  to  Shynner,  I  think  that  would  not 
afford  a  ground  for  successfully  resisting  the  specific  performance; 
the  estate  seems  pretty  nearly  equal  in  value  whether  it  be  freehold 
or  copyhold.  Perhaps  in  the  converse,  if  represented  as  freehold 
and  turning  out  copyhold,  it  might  not  hold;  because  the  party 
buying  might  particularly  wish  for  a  freehold  estate,  but,  on  the 
vendor's  side,  it  does  not  hold  —  nU  operatur.  The  ground  I 
shall  go  upon  leaves  the  character  of  all  parties  unimpeached. 
The  sale  intended  was  a  sale  by  auction,  where  every  one  who 
would  might  bid;  if  anything  therefore  happened  that  would 
cast  a  damp  upon  the  sale,  it  must  be  hurtful  to  the  vendor.  With 
respect  to  bidders  being  employed  for  the  vendors,  I  do  not  say 
the  doctrine  in  Bexwell  v.  Christie,  Cowp.  395,  is  wrong ;  but  every- 
body knows  that  such  persons  are  constantly  employed.  It  is  said, 
if  those  persons   were    known    it  would   be   inconvenient  and 

1  Lord  Eldok,  C,  said,  it  would  be  a  desirable  that  a  rale  had  been  laid  down  ; 

wholesome  mle  that   the  solicitor  in  a  for  Lord  C.  Baron  Richakds  ordered,  that 

canse  should  have   nothing  to  do  with  persons  who  hsd  bidden  at  the  instance  of 

a  sale,  as  the  certain  effect  of  a  bidding  a  solicitor  who  conducted  a  sale  which 

bj  the  solicitor  in  a  cause  is,  that  the  sale  had  been  directed  hy  the  Court,  should,  at 

is  immediately  chilled.     Vide  Nelthorpe  v.  their  instance,  be  discharged  from  their 

Pennymarij  14  Ves.  517.    So  also  in  the  purchases;  although  the  above  cases  were 

case  of  assignees  of  a  bankrupt  who  bought  cited  and  the  point  strongly  pressed  on 

in  an  estate,  ordered  to  be  sold  by  the  their  authority.    In  Noel  r.  Lord  ffenle  /, 

Court.    Sudden,  Vend.  &  Parch.  59,  60,  19  January,  1819.    (Daniell,  Ex.  Eq.  211, 

and  Appendix,  xi.  p.  13,  5th  ed.    It  were  7  Price,  241.) 
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detrimental,  because  it  would  deter  fair  bidders ;  but  if  it  was  the 
idea  of  the  persons  present  at  this  sale  that  Mr.  Blake  was  such 
a  bidder,  it  was  detrimental  to  the  vendor.  Here  he  was  known 
to  be  the  agent  of  the  vendor,  he  began  early  as  a  bidder,  and,  in 
fact,  was  the  only  real  bidder.  It  is  likely  that  he  should  be 
thought,  by  the  persons  present,  to  bid  for  the  vendor,  and,  if  I 
believe  the  witnesses,  I  must  believe  that  it  did  chill  the  sale. 
Into  this  situation  he  was  brought  by  the  conference  with  Mr. 
Twining :  the  fair  consequence  is,  that  the  sale  did  not  proceed 
with  so  much  advantage  as  it  otherwise  would  have  done.  Mr. 
Scott  said,  if  I  thought  the  persons  in  the  room  thought  him  a 
puffer,  it  was  thinking  him  what  the  law  would  not  allow  him 
to  be :  I  cannot  say  I  think  so,  as  they  knew  the  practice  to  be 
to  employ  such  persons.  By  an  inadvertent  act,  Mr.  Blake  was 
in  a  situation  which  hurt  the  sale,  and  was  put  into  that  situation 
by  Mr.  Twining ;  it  is  therefore  not  such  a  case  that  I  can  decree 
a  specific  performance.  I  will  not  set  the  contract  aside,  but  will 
leave  the  plaintiff  to  his  remedy  at  law. 

Both  bills  dismissed. 

Bedford  (Duke  of)  v.  Trustees  of  British  Mnseum.^ 

2  My.  &  K.  552-575. 

Conveyance.  — Injunction  to  regain  Breach  of  Covenant.  —  Hardship, 

[652]  Where  land  is  conveyed  in  fee,  by  deed  of  feoffment,  Biibject  to  a  per- 
petual ground-rent,  and  the  feoffee  covenants  for  himself,  his  heirs  and 
assigns,  with  the  feoffor,  the  owner  of  adjoining  lands,  his  heirs,  executors,  ad- 
ministrators, and  assigns,  not  to  use  the  laud  in  a  particular  manner,  with  a  view 
to  the  more  ample  enjoyment  by  the  feoffor  of  such  adjoining  lands,  and  the 
subsequent  acts  of  the  feoffor,  or  of  those  claiming  under  him,  have  so  altered  the 
character  and  condition  of  the  adjoining  lands  that,  with  reference  to  the  land 
conveyed,  the  restriction  in  the  covenant  ceases  to  be  applicable  according  to 
the  intent  and  spirit  of  the  contract;  a  Court  of  equity  will  not  interpose  to  en- 
force the  covenant,  but  will  leave  the  parties  to  law. 

Whether  upon  such  a  covenant  there  could  be  any  remedy  at  law  against  the 
assigns  of  the  covenantor,  quiere. 

By  a  settlement  made  in  the  year  1669,  on  the  marriage  of  the 
Lady  Rachel  Vaughan  with  the  Honourable  William  Russell, 
afterwards  Lord  Russell,  a  messuage  called  Southampton  House, 
and   the   appurtenances,    together  with    some  fields    adjoining, 

^The  reporters  are  indebted  for  the  statement  of  this  case  to  the  kindness  of 
Mr.  Jacob. 
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situate  at  Bloumsbury  in  the  parish  of  St  Giles,  in  the  County  of 
Middlesex,  and  then  the  property  of  Lady  E.  Vaughan,  were 
conveyed  to  trustees,  upon  such  trusts  as  she  alone  should,  in 
manner  therein  mentioned,  appoint. 

By  indenture  of  feoffment  of  the  19th  of  June,  1675,  made  be- 
tween the  Honourable  William  Russell  and  Lady  Bachel  Vaughan, 
his  wife,  of  the  first  part,  the  trustees  of  the  settlement  of  the 
second  part,  and  the  Eight  Honourable  Ealph  Montagu  of  the 
third  part,  it  was  witnessed,  that  in  consideration  of  £2600  to  the 
said  William  Eussell  and  his  wife  paid  by  the  said  Balph 
Montagu,  and  of  the  covenants  thereinafter  mentioned,  on  his 
part  to  be  performed,  and  of  5&  paid  to  the  trustees  (which  sums 
were  acknowledged  to  have  been  received  for  the  absolute  purchase 
of  the  piece  of  ground  thereinafter  mentioned),  they,  the  said 
William  Bussell  and  his  wife,  and  by  their  direction 
and  appointment  *the  trustees,  granted,  bargained,  sold,  [*553j 
aliened,  released,  enfeoffed,  and  confirmed  unto  the  said 
Balph  Montagu,  his  heirs  and  assigns,  a  piece  of  land  lying  in  a 
field  called  Baber's  Field,  in  St.  Giles 's^  containing  seven  acres 
and  twenty-five  perches,  described  in  a  map  annexed,  and 
abutting  eastward  in  part  upon  the  messuages  lately  erected  by 
Mary  Hudson,  and  in  other  part  upon  other  part  of  Baber's  Field, 
northwards  on  Baber's  Field  aforesaid,  westward  in  part  upon 
the  messuage  then  in  the  occupation  of  John  Morris,  and  in  other 
part  upon  Baber's  Field  aforesaid,  southward  upon  Great  Eussell 
Street  in  Bloomsbury  aforesaid ;  and  also  the  wall  encompassing 
the  said  parcel  of  ground ;  and  also  five  feet  and  four  inches  of 
ground  in  breadth,  extending  the  whole  front  of  the  said  ground 
abutting  upon  Great  Eussell  Street,  and  lying  without  the  south 
wall,  to  be  pallisaded,  and  as  a  security  for  the  said  wall ;  and  also 
a  way  and  free  passage  for  foot,  horses,  coaches,  carts,  and  all 
manner  of  carriages  in,  by,  through,  and  over  the  grounds  of  the 
said  William  Eussell  and  Lady  Eachel  Vaughan,  then  used,  or 
which  thereafter  should  or  might  be  used,  in  lieu  of  those  that 
were  then  used  for  or  as  streets  in  the  said  parish  unto  the  said 
piece  of  ground,  or  any  part  thereof,  in  case  there  should  be  any 
alteration  thereof,  and  other  ways  belonging  to  the  said  premises, 
or  then  used  with  the  same ;  and  also  free  liberty  and  authority 
to  make  or  open  two  doors  or  passages  out  of  and  through  the  wall 
on  the  north  part  of  the  premises,  and  to  continue  the  same ;  and 
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also  full  power  and  free  liberty  to  make  all  such  sewers,  water- 
courses, sinks,  gutters,  drains,  sewers,  conveyances,  for  bringing 
in  of  water,  and  other  easements  as  should  be  fit  or  necessary  for 
the  accommodation  of  the  messuages  and  outbuildings  intended 
to  be  built  upon  the  said  piece  of  land,  under  ground,  and  south- 
wards unto  the  said  places  then  used  for  streets,  and  unto 
[*  554]  and  *  into  the  common  sewer  belonging  to  the  buildings 
in  Bloomsbury,  commonly  called  Southampton  Buildings, 
and  to  continue  the  same,  closing  up  the  ground  and  making  up 
the  pavements  that  should  be  broken  for  doing  the  same ;  to  hold 
the  same  to  the  use  of  the  said  Balph  Montagu,  and  his  heirs  and 
assigns  forever,  subject  to  a  rent  of  £5  per  annum  to  Lady  B. 
Vaughan,  her  heirs  and  assigns,  which  he  covenanted  to  pay,  and 
for  the  recovery  of  which  a  power  of  distress  was  given.  The 
deed  then  contained  a  covenant  to  levy  a  fine,  and  covenants  for 
title. 

In  consideration  of  the  premises,  Ealph  Montagu  then  covenanted 
with  Lady  R  Vaughan,  her  heirs,  executors,  administrators,  and 
assigns,  that  in  case  he,  his  heirs  or  assigns,  should  erect  any  build- 
ing upon  the  said  ground,  or  any  part  thereof,  he  or  they  should 
erect  and  new-build  upon  the  said  piece  of  ground  one  fair  and 
large  messuage  and  dwelling-house,  fit  for  him  and  his  family  to 
inhabit,  composed  of  an  uniform  building,  together  with  all  con- 
venient stables,  coach-houses,  and  other  out-oflBces  suitable  to  the 
said  mansion  or  dwelling-house;  and  further  should  also  keep 
fenced  in  with  a  brick  wall  the  residue  of  the  said  piece  of  ground, 
and  should  make  thereout  a  convenient  courtyard,  and  on  the  back 
part  thereof  should  leave  space  sufficient  for  convenient  gardens  and 
walks,  and  should  not  make  any  public  or  other  way  out  of  the 
said  piece  of  ground  unto  the  fields  lying  northwards  of  the  same, 
save  only  two  doors  out  of  the  said  garden  to  be  made  for  the 
accommodation  of  the  inhabitants  in  the  said  chief  mansion-house 
for  walking  into  and  taking  the  air  in  the  said  fields,  nor  should 
erect  any  public  brewhouse  on  the  said  piece  of  ground,  nor  make 
any  buildings  on  the  said  ground,  save  only  convenient  officer  for 
the  said  chief  messuage,  and  ornaments  and  conveniences 
[*555]  for  the  ♦said  garden,  the  walls  of  those  to  be  of  brick  or 
stone,  and  not  of  timber;  and  further  should  pave,  and 
make,  repair,  and  amend  the  pavement  from  the  outward  wall  of 
the  said  messuage  to  the  middle  of  the  street  there,  and  should 
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fix  posts  and  pales  in  the  street  next  to  the  said  wall,  to  range 
even  with  the  rest  of  the  street;  and  should  not  make  any  water- 
course, drain,  or  sewer  out  of  the  said  piece  of  ground  backwards 
northward  unto  the  said  field,  nor  erect  any  building  on  the  outer- 
most wall  of  the  said  ground  next  to  the  said  field.  He  further 
covenanted  with  Lady  R  Vaughan,  her  heirs  and  assigns,  that  if 
he,  his  heirs  or  assigns,  or  any  of  them,  should  at  any  time  there- 
after erect  any  buildings,  of  what  nature  soever,  on  the  north  end 
of  the  said  piece  of  ground,  and  which  should  extend  northward 
beyond  tlie  range  and  building  of  Southampton  House,  situate 
near  thereunto,  other  than  one  or  more  summer  house  or  houses, 
banqueting  house  or  houses,  for  the  accommodation  of  the  garden 
to  be  made  in  the  said  ground,  or  what  should  be  for  the  enlarge- 
ment of  the  great  mansion-house,  or  should  make,  or  cause  or  per- 
mit to  be  made,  any  watercourse,  drain,  or  sewer  out  of  the  said 
ground,  into  the  said  fields  backwards  northward,  or  should  build 
or  make  any  public  brewhouse  upon  the  said  piece  of  ground, 
then  he,  his  heirs  and  assigns,  should  forfeit  and  pay  to  the  said 
Lady  R.  Vaughan,  her  heirs  and  assigns,  £3  per  day  so  long  as 
the  said  building  or  brewhouse,  watercourse,  drain,  or  sewer, 
should  continue,  and  until  the  said  building  or  brewhouse  should 
be  taken  down,  and  such  watercourse,  drain,  or  sewer  should  be 
stopped  up,  and  the  ground  made  in  the  same  plight  as  it  was  in 
before  the  making  such  watercourse,  drain,  or  sewer.  The  deed 
then  contained  a  power  of  distress  for  recovering  this  rent,  and, 
lastly,  a  covenant  on  the  part  of  William  Eussell  and  Lady  R 
Vaughan,  that  they,  or  the  heirs  or  assigns  of  the  latter, 
should  not  make  any  drain,  watercourse,  *  standing  ditch,  [*  556] 
or  sewer  within  500  feet  northward  of  the  wall  which 
encompassed  the  ground  thereby  granted,  which  should  be  any 
annoyance  or  be  offensive  to  the  said  Ealph  Montagu,  his  heirs 
or  assigns,  owners  of  the  said  ground. 

By  indentures  dated  in  1682,  new  trustees  were  appointed  of 
the  settlement  of  1669;  and  in  the  year  1685,  William  Lord 
Russell  being  dead,  the  trustees  reconveyed  the  legal  estate  to 
Lady  R.  Vaughan,  then  Lady  Russell. 

In  pursuance  of  the  covenants,  a  mansion-house,  with  offices, 

was  built  by  Montagu   upon  the  ground   conveyed  to  him ;  and 

that  mansion-house  having  been  destroyed  by  fire,  another  was 

subsequently  erected  on  the  same  site.     Soon  after  the  establish- 
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ment  of  the  British  Museum  under  the  authority  of  an  Act  of 
Parliament  passed  in  the  26th  year  of  the  reign  of  his  Majesty 
George  II.,  this  house  and  premises,  known  by  the  name  of 
Montagu  House,  were  purchased,  and  were  vested  in  trustees  for 
the  purposes  of  that  institution. 

The  estates  of  Lady  Eussell  in  Bloomsbury  had  become  vested 
in  the  plaintiff  in  fee,  subject  to  leases  of  some  parts  of  them ;  and 
houses  had  been  erected  and  streets  formed  on  the  north,  east,  and 
west  sides,  adjacent  to  the  Museum,  and  some  of  them  overlooking 
the  gardens.  The  yearly  rent  of  £5  was  paid  to  the  plaintiff, 
who  claimed  under  Lady  Eussell,  not  by  descent,  but  as  a 
purchaser.  The  mansion-house,  originally  called  Southampton 
House,  and  afterwards  Bedford  House,  stood  formerly  on  the  north 
side  of  Bloomsbury  Square ;  it  was  pulled  down  in  the  year  1800, 
to  make  way  for  streets  and  buildings  which  were  erected  on 
its  site. 

The  bill  was  filed  for  the  purpose  of  obtaining  an  injunc- 
[*  557]  tion  to  restrain  the  defendants,  the  trustees  of  the  *  British 
Museum,  from  proceeding  to  raise  in  the  gardens  certain 
additional  buildings  which  they  had  it  then  in  contemplation  to 
erect.  The  intended  additions  were  designed  for  the  reception 
of  the  statues  and  other  monuments  of  ancient  art  brought  from 
Greece  by  the  Earl  of  Elgin.  They  were  to  consist  of  a  wing  sixty 
feet  in  height,  joining  the  principal  building  at  the  eastern  ex- 
tremity, and  extending  from  it  into  the  garden  northwards  to  the 
distance  of  two  hundred  and  ninety  feet.  On  the  western  side  a 
similar  wing  had  been  built  about  the  year  1805,  extending  north- 
wards about  one  hundred  and  forty  feet;  it  was  designed  to 
lengthen  the  latter,  so  as  to  correspond  with  that  to  be  built  on 
the  east.  These  wings,  if  erected,  would  extend  northward  con- 
siderably beyond  what  had  been  the  line  of  the  range  and  building 
of  Southampton  House. 

A  motion  was  made  for  an  injunction  before  the  ViCE- 
Chancellor,  Sir  J.  Lkacii,  who  ordered  a  case  to  be  stated  for  the 
opinion  of  a  Court  of  law  upon  the  question  whether  the  plaintiff 
could  maintain  an  action  of  covenant  to  recover  damages  in  respect 
of  the  erection  of  buildings  to  the  northward  of  the  line  of  South- 
ampton House ;  directing  that  it  should  be  stated  in  the  case  that 
the  covenant  in  the  deed  of  1675  was  made  with  the  trustees,  and 
the  rent  reserved  to  them,  and  not  to  Lady  R  Vaughan. 
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From  this  order  the  plaintiff  appealed,  and  renewed  his  motion 
for  an  injunction ;  and  as  the  defendants  were  equally  dissatisfied 
with  the  Vice-Chancellor's  order,  and  had  intended  also  to  appeal, 
it  was  arranged  between  the  parties  that  the  question  should  be 
considered  as  if  it  were  before  the  Court  upon  cross-motions  of 
appeal. 

The  motion  was  heard  by  Lord  Chancellor  Eldon,  assisted  by 
Sir  T.  Plume R,  the  Master  of  the  Eolls. 

[After  argument.] 

Lord  Eldox,  C.  [562] 

I  think  it  right  for  myself  to  say  I  have  formed  no 
opinion,  nor  do  I  mean  to  pronounce  any  opinion,  whether  any 
action  could  or  could  not  be  maintained  by  the  Duke  of  Bedford 
against  the  trustees  of  the  British  Museum  if  they  proceed  with  the 
proposed  building.  That  is  not  the  subject  of  this  day's  consid- 
eration. Neither  am- 1  disposed  to  meddle  with  another  question, 
as  to  which  also  I  disclaim  saying  one  word  judicially  —  whether 
now  or  heretofore  the  trustees  of  the  British  Museum,  upon  any- 
thing that  appears  in  this  instrument,  could  have  applied  to  the 
Court  to  restrain  the  Bedford  family  from  doing  that  which  they 
have  done.  The  point  to  which  I  have  confined  my  attention, 
and  upon  which  I  am  anxious  to  have  the  opinion  of  the  Master 
OF  THE  Bolls,  is,  taking  it  for  granted  that  an  action  could  be 
brought  by  the  Duke  of  Bedford  under  the  deed  of  1675,  whether, 
under  all  the  circumstances  of  this  case,  his  Grace  must  be  con- 
tent with  his  legal  remedy  for  the  purpose  of  obtaining 
compensation  for  any  injury  he  *may  have  sustained,  or  [*563] 
whether  he  has  a  right  to  the  better  mode  of  relief  which 
a  Court  of  equity  affords  by  injunction. 

When  Bedford  Square  was  built,  it  is  impossible  to  doubt  that 
the  owners  of  houses  on  the  east  side  of  that  square  thought  that 
an  increased  value  attached  to  them,  because  the  residents  in 
those  houses  would  have  the  Museum  on  one  side  and  the  square 
on  the  other.  So,  with  respect  to  Gower  Street,  every  one 
remembers  that  the  houses  on  the  east  side  were  always  adver- 
tised as  much  more  valuable  than  those  on  the  west ;  and  why  ? 
Because  from  the  former  there  was  a  prospect  of  the  country, 
extending  to  Islington,  and  because  also  their  inhabitants  could 
have  a  refreshing  walk  from  their  own  homes  through  the  fields 
as  far  as  Queen  Square,  which  was  then  the  northern  extremity  of 
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that  part  of  the  metropolis.  It  was  no  doubt  imagined  that  the 
Duke  of  Bedford  could  never  be  advised  to  cover  this  land  with 
buildings,  and  that  all  the  property  between  Gower  Street  and 
what  is  called  Brunswick  Square  would  remain  open  as  long  as 
the  leases  of  the  houses  in  Gower  Street  should  endure ;  nor  was 
it  to  be  expected  that  if  the  Duke  of  Bedford  had  a  right  to  tell 
the  trustees  of  the  British  Museum  that  they  should  not  build 
further  without  his  consent,  the  tenants  on  the  east  side  of  Bed- 
ford Square  might  not  ask  of  his  Grace  to  insist  upon  that  right 
for  their  sakes. 

This  subject  may  be  illustrated  by  what  has  happened  with 
respect  to  Gower  Street.  From  time  to  time  buildings  were 
raised  by  the  lessees  in  that  street  contrary  to  the  covenants  in 
their  leases,  but  with  the  consent  of  the  Duke  of  Bedford,  until 
the  covenant  against  the  tenant  erecting  buildings  behind  his 
house  became,  with  reference  to  the  situation  of  his 
[*564]  neighbours,  an  oppressive,  though  *not  an  unjust  restric- 
tion. Suppose,  for  example,  there  were  ninety  houses  on 
the  east  side  of  Gower  Street,  and  the  Duke  had  allowed  the 
tenants  of  eighty  of  them  to  raise  their  back  buildings  to  a 
height  extremely  inconvenient  to  the  others,  from  whom  he 
withheld  that  permission,  it  could  not  be  said  that  he  was  acting 
illegally  or  improperly  in  so  doing ;  but  it  becomes  quite  a  differ- 
ent question,  if,  under  such  circumstances,  he  files  a  bill  to  pre- 
vent those  others  from  raising  their  washhouses  or  outbuildings. 
If  such  a  bill  were  filed,  it  is  questionable  whether  the  Court 
would  not  say  it  was  clear,  from  all  the  circumstances,  that  each 
of  those  tenants  thought  he  was  entitled  to  the  benefit  which  his 
Grace,  by  declining  to  enforce  the  covenant,  had  allowed  to  the 
rest.  The  question,  therefore,  is,  not  whether  the  party  can  bring 
an  action,  but  whether  he  can  come  into  equity  for  relief,  and 
thereby  render  an  action  for  compensation  unnecessary  —  whether, 
under  all  the  circumstances  of  the  case,  the  Duke  of  Bedford  can 
be  heard  to  say  "  I  can  or  I  cannot  maintain  an  action  at  law ; 
but  be  that  as  it  may,  I  will  not  seek  relief  in  that  mode,  but 
will  come  into  a  Court  of  equity,  and  insist  upon  having  the 
extraordinary  relief  which  that  Court  gives  beyond  what  is 
afforded  by  Courts  of  law.  I  will  have  an  injunction,  to  prevent 
the  necessity  of  my  consulting  any  law  Courts  whatever  as  to  my 
relative  situation  with  regard  to  these  trustees. " 
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Consider  how  the  matter  stands  upon  the  deed  of  1675.  It 
appears  that,  from  the  year  1675  to  the  year  1800,  buildings  in 
the  neighbourhood  of  Bedford  House  have  been  erected  to  the  east- 
ward; that  there  has  been  a  prolongation  of  streets  from  Bedford 
House  to  the  New  Boad,  and  that  buildings  also  have  been 
erected  on  the  westward  through  Bedford  Square;  that  there 
were  no  buildings  at  all  in  the  space  between  Brunswick 
*  Square  and  Gower  Street,  but  that  the  large  mansion,  to  [*  565J 
which  the  terms  of  this  instrument  refer,  and  which  now 
forms  the  Museum,  had  stood  upon  its  present  site  up  to  the  year 
1800.  The  deed  is  for  considerations,  partly  pecuniary  and  partly 
to  be  found  in  covenants;  the  pecuniary  considerations  being 
£2600  and  a  rent  of  £5  a  year,  and  the  covenants  contained  in 
that  instrument  being  expressly  stated  to  be  part  of  the  consid- 
eration. A  grant  is  then  made,  and  (what  is  not  immaterial)  in 
the  description  of  the  premises  it  appears  that  at  the  time  the 
grant  was  made  there  was,  at  least,  one  messuage  on  the  east  side 
of  Montagu  House,  one  messuage  on  the  west  side,  but  no  mes- 
suages whatever  on  the  north  side.  There  is,  further,  the  usual 
covenant  to  pay  the  rent,  and  then  follows  this  covenant:  —  "  And 
in  consideration  of  the  premises,  the  said  Ealph  Montagu,  for 
himself,  his  heirs,  executors,  administrators,  and  assigns,  cove- 
nants, promises,  and  grants,  to  and  with  the  said  Lady  Eachel 
Vaughan,  her  heirs,  executors,  administrators,  and  assigns,  that 
in  case  the  said  Ealph  Montagu,  his  heirs  or  assigns,  shall  erect 
any  building  upon  the  said  ground  and  premises,  or  any  part 
thereof,  he,  the  said  Ealph  Montagu,  his  heirs  or  assigns,  shall 
and  will  erect  and  new-build  upon  the  said  piece  of  ground  hereby 
granted,  or  mentioned  to  be  granted,  one  fair  and  large  messuage 
and  dwelling-house. "  The  construction  put  upon  these  words  is 
not  only  a  construction  to  be  found  in  a  subsequent  part  of  this 
instrument,  but  is  the  construction  which  the  Duke  of  Bedford 
himself  gives  to  it,  —  namely,  that  the  grantee  is  to  build  a  chief 
messuage  fit  for  the  dwelling-house  of  a  large  and  noble  family, 
with  the  necessary  conveniences  and  ornamental  appendages. 
The  instrument  goes  on  to  covenant,  that  the  house  is  to  be  fit  for 
the  said  Ealph  Montagu  and  his  family  to  inhabit,  com- 
posed of  an  uniform  building,  together  with  *all  con-  [*566] 
venient  stables,  coach-houses,  and  other  offices  suitable  to 
the  said  mansion  or  dwelling-house ;  and,  further,  that  the  said 
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Ralph  Montagu,  &c.,  shall  keep  fenced  in  with  a  brick  wall  the 
residue  of  the  said  piece  of  ground,  and  shall  make  thereout  a 
convenient  courtyard,  and,  on  the  back  part  thereof,  shall  leave 
space  suiBBcient  for  convenient  gardens  and  walks,  and  shall  not 
make  any  public  or  other  way  out  of  the  said  piece  of  ground  into 
the  fields  lying  northwards  of  the  same,  save  only  two  doors  out 
of  the  same  garden,  to  be  made  for  the  accommodation  of  the 
inhabitants  of  the  said  chief  mansion-house  for  walking  into  and 
taking  the  air  of  the  said  fields,  which  fields  are  before  stated  to 
be  on  the  north  side  of  the  house.  So  that  the  grantee  is  to  have 
two  doors  towards  the  north,  which  was  open  ground,  but  not  on 
the  east  or  the  west,  nor  is  he  to  erect  any  buildings  on  the 
ground  save  only  for  convenient  offices  for  the  chief  messuage,  and 
ornaments  and  conveniences  for  the  garden,  "  the  walls  of  those 
to  be  of  brick  or  stone,  and  not  of  timber ; "  and,  further,  it  is 
covenanted,  that  he  and  they  shall  not  make  any  water-course, 
drain,  or  sewer  out  of  the  said  piece  of  ground  backwards  north- 
ward into  the  said  fields,  nor  erect  any  buildings  on  the  outermost 
wall  of  the  said  ground  next  to  the  said  field :  —  all  this  again 
showing  care  and  attention  to  what  was,  or  what  was  not,  to  be 
done  northward,  and  carrying  that  care  to  this  extent  that  the 
grantee  was  not  to  raise  any  structure  upon  the  wall  to  the  north- 
ward of  the  garden. 

Now  in  determining  how  a  Court  of  equity  ought  to  proceed,  it 
is  proper  to  consider  not  only  what  would  be  done  in  the  actual 
matter  before  it,  but  what  the  Court  would  do  in  other  cases  fall- 
ing within  the  same  principle.     Suppose  that  after  Mr.  Montagu 

had  built  this  house  ranging  with  all  the  surrounding 
[*  567]   buildings  that  belonged  *  to   the  Duke  of   Bedford,  and 

ranging  with  Powis  House  and  other  large  mansions  stand- 
ing in  Great  Russell  Street ;  suppose  that  after  the  summer  house 
and  banqueting  house  had  been  erected  (which  clearly  would  not 
have  affected  the  prospect  from  Bedford  House),  and  after  the 
garden  wall  (on  which  the  feoffee  was  not  to  place  three  addi- 
tional bricks)  had  been  built,  the  Duke  of  Bedford  had  said  **  there 
is  nothing  to  restrain  me ;  I  will  place  a  sugar  house  on  one  side 
and  a  soap  house  or  gas  works  on  the  other  side ; "  or  rather,  sup- 
pose, which  is  a  handsomer  way  of  putting  it,  that  the  Duke  had 
built  a  row  of  houses  close  to  the  wall,  and  afterwards  Mr.  Mon- 
tagu had  said  he  did  not  like  to  have  his  gardens  overlooked  by  his 
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neighbours'  servants,  and  he  would  therefore,  notwithstanding 
the  covenant,  build  this  wall  twice  as  high  as  it  was  before; 
though  I  admit  that  the  Duke  of  Bedford  might  have  had  a  proper 
ground  of  action,  would  this  Court  have  granted  an  injunction? 
My  answer  is  no :  for,  upon  looking  to  authority,  I  find  the  law 
to  be  as  Lord  Kenyon  has  laid  it  down.  If  this  deed  is  permitted 
to  be  urged  against  what  I  must  call,  not  the  legal,  but  the  actual 
intention  of  the  parties,  and  if  you  have  the  means  of  obtaining 
any  remedy,  you  may  have  recourse  to  your  deed ;  but  you  cannot 
under  such  circumstances  come  into  a  Court  of  equity  for  a  remedy 
which  the  Court  never  grants,  except  in  cases  where  it  would  be 
strictly  equitable  to  grant  it  It  is  impossible  to  state,  as  the  doc- 
trine of  a  Court  of  equity,  that  the  Court  will  cany  into  execution 
a  specific  covenant  in  all  cases  where  the  legal  intention  of  the 
deed  is  found.  A  doctrine  like  that  would  be  widely  inconsistent 
with  general  practice,  and  would  directly  contradict  the  daily  and 
hourly  experience  of  us  all. 

The  deed  proceeds  further,  and  states  as  a  distinct  cove- 
nant that  if  the  said  Ralph  Montagu,  his  heirs  or  *  assigns,  [*  568] 
or  any  of  them,  shall  at  any  time  thereafter  erect  any 
building  of  wliat  nature  soever  on  the  north  end  of  the  said  piece 
of  ground,  and  which  shall  extend  northward  beyond  the  range 
and  building  of  Southampton  House,  situate  near  thereunto,  other 
than  one  or  more  summer  house  or  other  houses  for  the  accom- 
modation   of    the   garden,    he   and    they   shall   forfeit  and    pay 

&c. .     Now  what  would  it  have  signified  as  between  these 

parties,  in  the  consideration  of  such  a  case  as  this,  whether  a 
house  was  or  was  not  built  in  the  range  of  Southampton  House,  if 
there  were  placed  between  this  house  and  Southampton  House  three 
or  four  streets  excluding  the  smallest  possible  view  from  South- 
ampton House  of  anything  north  of  this  mansion,  and  by  the  acts 
of  the  Bedford  family  themselves  destroying  the  very  purpose  for 
which  this  covenant  was  here  inserted  ? 

Suppose  again  that  the  moment  after  Mr.  Montagu  had  in  dis- 
charge of  the  original  engagement  built  this  great  mansion  fit  for 
the  pleasurable  residence  of  a  nobleman  or  gentleman  of  fortune, 
and  had  also,  according  to  the  covenants,  erected  suitable  offices 
and  the  ornamental  banqueting  house  and  summer  house,  the  Duke 
of  Bedford  had  then  put  a  public  brewhouse  in  the  vicinity  of  the 
garden,   what  would  the  Montagu  family  have  said?      And  yet 
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there  is  nothing  here  from  which  it  can  be  pretended  that  there  is 
an  express  prohibition  of  such  a  proceeding.  Neither  do  I  say 
whether  the  Bedford  family  could  have  built  a  public  brewhouse 
to  the  nor!;h  of  this  mansion ;  but  suppose  such  a  thing  had  been 
done,  and  the  Duke  of  Montagu  had  then  said,  "  You  have  spoilt 
my  banqueting  house  and  summer  house  unless  I  am  to  drink  noth- 
ing but  porter ;  I  must  therefore  build  a  wall  which  will  likewise 
prevent  the  smoke  of  the  engines  of  the  brewhouse  coming  from 
the  north.  "  Will  it  be  contended  that  in  such  a  case  the 
[*  569]  *  Bedford  family  could  come  to  a  Court  of  equity  for  pro- 
tection on  the  ground  that  the  Duke  of  Montagu  was  going 
to  build  a  wall  higher  than  the  covenants  permitted,  or  even,  we 
will  suppose,  an  immense  brewhouse,  they  having  on  their  part 
religiously  kept  their  covenant  by  making  two  archways  through 
which  his  grace  might  go  and  take  the  salubrious  air  which  it  was 
intended  he  should  have  ? 

If  the  parties  have  so  dealt  with  regard  to  the  legal  rights,  that 
the  object  of  the  one  party  is  defeated,  is  the  other  to  do  what  he 
pleases,  while  the  first  is  not  at  liberty  to  call  upon  that  other  to 
account  for  doing  that  which  he  himself  is  by  the  deed  prohibited 
from  doing  ?  I  do  not  think  that  a  Court  of  equity  is  to  act  by 
reciprocity  of  covenant ;  I  rather  mistake  what  has  been  held  to 
be  the  doctrine  of  Courts  of  equity  during  the  whole  course  and 
practice  of  my  life,  if  this  Court  does  not  say  to  parties  who  are  so 
circumstanced,  "  Confine  yourselves  to  your  legal  remedies  if  you 
have  any,  and  do  not  come  here  in  cases  of  this  description  to  ask 
of  the  Court  to  give  you  more  relief  than  could  be  obtained  in  a 
Court  of  law.  * 

Upon  this  point  I  am  anxious  to  have  the  opinion  of  the  Master 
OF  THE  EoLLS,  first  making  most  respectfully  this  single  observation, 
upon  a  subject  which  calls  for  vigilant  attention,  that  if  there  be 
a  question  in  a  Court  of  equity,  the  decision  of  which  will  render 
the  consideration  of  it  in  Courts  of  law  unnecessary,  it  is  then  the 
duty  of  the  Court  of  equity  first  to  decide  that  question.  If,  for 
example,  it  should  happen  in  this  case,  that  after  the  parties  had 
gone  to  trial,  and  the  defendant  had  obtained  a  verdict  at  law,  this 
Court  would  nevertheless  have  given  no  relief;  then  it  is  for 
the  interest  of  the  suitors  that  they  should  be  told  so 
[*570]  *in  the  first  instance,  and  not  in  the  last  stage  of  the 
proceedings.     Why  is  the  Court  to  send  them  to  law,  and 
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afterwards  to  tell  them  when  they  come  back  that  nothing  can  be 
done  for  them  here  ?  If  that  is  to  be  the  course,  it  is  better  to 
dismiss  them  out  of  Court  at  once  and  in  the  first  instance,  let 
the  result  of  the  application  to  a  Court  of  law  be  what  it  may. 

I  do  confess  myself  unable  to  say  that  this  is  one  of  the  cases  in 
which  the  Court  ought  to  give  relief  by  injunction.  The  difficul- 
ties I  have  stated  are  difficulties  I  am  unable  to  get  over,  and  I 
state  them  without  prejudice.  Having  done  so,  I  must  request  the 
Master  of  the  Rolls  to  state  what  view  he  has  taken  of  the  case. 

Sir  T.  Plumer,  M.  R. 

The  single  question  now  before  the  Court  is  one  which  respects 
the  exercise  of  the  jurisdiction;  and  this  Court,  while  it  deter- 
mines that  question  upon  principles  peculiar  to  itself,  cautiously 
abstains  from  deciding  whether  either  party  has  a  remedy  at  law 
against  the  other,  leaving  each  of  them  as,  in  my  opinion,  it  ought 
to  leave  them,  to  agitate  that  question  in  a  Court  of  law. 

Now,  if  this  were  a  case  in  which  the  plaintiff  had  not  a  legal, 
but  had  only  an  equitable  remedy,  as  was  attempted  to  be  argued 
by  his  counsel,  on  the  assumption  that,  by  reason  of  certain 
technical  forms,  he  was  debarred  from  obtaining  any  redress  at  law ; 
if  the  case  was  reduced  to  that  point,  it  would  become  extremely 
material  to  consider  whether  the  party  had  any  claim  at  all  to 
come  into  a  Court  of  equity  for  its  equitable  assistance.  That, 
however,  is  not  the  present  question.  On  the  contrary,  those  who 
support  the  application  for  the  injunction  also  insist  that  the 
Duke  of  Bedford  has  a  clear  legal  right;  that  upon  the 
true  construction  of  *  the  contract,  and  upon  all  that  has  [*  571] 
happened  between  the  parties,  it  is  competent  to  the  Duke, 
as  representing  the  original  vendor,  to  assert  his  legal  right. 
Undoubtedly  it  is  perfectly  open  to  him  to  take  that  course ;  and 
nothing  which  this  Court  shall  determine  will,  in  the  least, 
abridge  his  right. 

Again,  in  considering  whether  the  plaintiff  is  precluded  from 
having  the  equitable  assistance  of  this  Court,  it  must  not  be  supposed 
that  the  slightest  imputation  is  cast  upon  his  conduct.  It  is  not 
on  the  ground  that  the  party  applying  for  relief  has  conducted 
himself  improperly,  — so  contrary  to  the  agreement  as  to  deprive 
himself  of  that  remedy,  that  the  assistance  by  injunction  may  be 
refused ;  but  the  question  is,  whether,  from  the  altered  state  of  the 
property,  altered  by  the  acts  of  the  party  himself,  he  has  not 
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thereby  voluntarily  waived  and  abandoned  all  that  control  which 
was  applicable  to  the  property  in  its  former  state.  It  was  per- 
fectly competent  to  the  plaintiff  to  make  what  use  he  pleased  of 
his  contiguous  lands ;  he  was  not  fettered  in  so  doing  by  any  pre- 
vious obligation  to  the  contrary ;  and  when  he  took  upon  himself 
to  act  in  the  manner  in  which  he  has  acted,  and  to  cover  the 
vacant  ground  with  buildings,  the  question  is,  whether,  having 
regard  to  the  mutual  dealings  between  the  parties  with  respect  to 
the  property  as  it  stood  both  originally  and  afterwards,  it  is  con- 
sonant with  the  principles  of  equity  to  interpose  at  this  time  of 
day. 

In  that  point  of  view,  it  appears  to  be  a  consideration  of  great 
importance,  more  especially  w^ith  reference  to  property  in  the 
metropolis,  how  far  parties  shall  now  be  permitted  to  go  back, 
and  revive  all  the  objections  arising  out  of  long  antecedent  cove- 
nants and  engagements,  and  to  give  them  such  an  appli- 
[*572]  cation  to  the  *  buildings  of  the  metropolis  in  its  present 
rapidly  increasing  state,  that,  while  one  party  is  left  at 
liberty  to  obtain  the  most  profitable  consideration  for  his  land, 
every  obligation  which  is  in  the  nature  of  restriction  shall  be 
enforced  by  that  party  as  against  the  owner  of  the  adjoining  land. 
The  question  is  not  to  be  determined  on  the  letter  of  the  contract. 
By  the  letter  of  the  contract,  the  Duke  is  under  no  positive  engage- 
ment to  leave  the  northern  boundary  open ;  but  the  question  is, 
whether,  according  to  good  faith,  and  the  true  understanding  of 
the  parties  at  the  time  when  this  contract  was  entered  into,  the 
terms  of  the  engagement  had  not  reference  to  the  property  while 
it  remained  in  its  then  state.  There  were,  here,  two  large  man- 
sions,—  one  erected,  the  other  to  be  erected,  contiguous  to  each 
other,  —  to  be  enjoyed  by  two  noble  families,  with  their  appen- 
dages of  gardens  and  oiBBces;  and  the  question  is,  whether  the 
obligation  did  not  remain  so  long  as  those  two  mansions  remained, 
the  parties  mutually  contemplating  all  the  enjoyment  to  be  derived 
from  everything  which  could  contribute  reciprocally  to  their 
beauty,  ornament,  and  use. 

It  is  to  be  recollected  that  the  piece  of  ground  in  question  was 
bought  for  the  very  purpose;  and  it  is  an  obligation  cast  upon 
the  purchaser,  if  he  builds  at  all,  that  he  shall  erect  one  mansion 
only, — one  large  fair  mansion,  with  suitable  gardens  and  offices 
attached  to  it,  — his  understanding  being  that  he  should  have  all 
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the  advantages  which  the  site  then  possessed;  unless,  indeed,  it 
is  to  be  presumed  that  he  could  undertake  to  erect  a  mansion  in 
such  a  situation,  and  on  so  magnificent  a  scale,  with  all  the  obli- 
gations thrown  upon  himself,  and  none  on  the  contrary,  expressed 
or  implied,  imposed  upon  the  other  party  who  had  subjected  him 
to  those  obligations. 

*  This  understanding  between  the  parties  results  from  [*  573] 
every  part  of  the  agreement.  The  party  whom  the  Duke 
represents  covenants  that  Mr.  Montagu  shall  have  the  unlimited 
enjoyment  of  the  property  conveyed,  with  all  that  belonged  to  it. 
It  is  quite  evident,  from  tlie  expression  with  respect  to  the  open- 
ing into  thci  fields,  that  it  was  in  the  contemplation  of  the  parties 
that  the  land  to  the  north  should  remain  fields  or  open  ground ; 
and  in  the  parts  of  the  deed  referring  to  the  streets  to  the  south- 
ward and  the  contiguous  buildings  to  the  east  and  west,  there  is 
not  a  syllable  which  indicates  an  intention  that  the  northern 
boundary  was  not  to  remain  open.  It  was  that  which  principally 
induced  Mr.  Montagu  to  build.  If  the  subject-matter  of  the  con- 
tract is  changed,  if,  from  the  alterations  which  take  place  in  the 
lapse  of  time,  both  noble  families  quit  their  residences,  and  the 
mansion  which  had  been  built  ceases  to  be  a  place  of  residence 
for  a  family  of  this  description,  and  becomes  appropriated  to  other 
purposes,  a  new  set  of  interests  and  rights  would  be  applicable 
to  it  in  its  altered  state.  Who  is  it  that  has  created  this  altera- 
tion ?  The  party  who  now  seeks  to  enforce  the  obligation  which 
applied  to  the  property  in  its  former  state.  It  was  perfectly  com- 
petent to  the  Duke  of  Bedford  to  build  to  the  northward  all  the 
streets  he  has  built,  and  to  surround  and  enclose  Montagu  House 
with  buildings  for  trade  and  commerce,  or  in  any  way  he  thought 
proper;  but,  having  so  done,  can  it  be  said  to  be  equitable  or 
consonant  with  justice,  after  having  induced  a  man  to  build  a 
suitable  mansion,  after  having  surrounded  him  with  buildings, 
and  blocked  up  all  that  tempted  him  to  build,  and  precluded  him 
from  the  pleasurable  or  profitable  enjoyment  of  his  mansion,  to 
insist  on  its  remaining  in  the  state  in  which,  by  the  letter  of  the 
deed,  the  party  is  bound  to  preserve  it  ?  At  law  such  con- 
duct may  be  no  defence.  Notwithstanding  *  his  having  [*  574] 
altered  the  state  of  the  property,  the  Duke  may  still  be 
entitled  to  the  benefit  of  the  covenant,  and  if  so,  let  him  take  his 
legal  remedy ;  but  the  question  is,  whether  a  Court  of  equity  must 
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not  consider  how  far  it  is  reasonable  to  permit  a  party  who  has  so 
dealt  with  the  property,  and  so  altered  its  condition,  to  obtain  his 
remedy  by  the  interposition  of  this  Court 

The  case  made  by  the  bill,  therefore,  is  not  that  which  was 
contemplated  by  the  deed.  The  case  made  by  the  bill  is,  that  this 
erection  will  obstruct  the  view  of  the  lessees  of  the  new  houses 
which  have  been  built  on  the  adjoining  land.  Was  that  the  design 
of  the  obligation  ?  The  very  circumstance  of  the  Bedford  family 
having  surrounded  Montagu  House  with  streets  and  buildings, 
after  having  become  parties  to  this  contract  (the  intention  being, 
that  the  two  contiguous  mansions  should  be  inhabited  by  noble 
families),  is  made  the  ground  on  which  the  equitable  relief  is 
sought,  because,  otherwise,  it  is  said,  these  lessees  will  be  pre- 
vented from  enjoying  the  view  into  the  gardens  and  grounds  of  the 
Museum.  Would  not  that  be  to  apply  all  the  covenants  of  the 
deed  to  a  different  state  of  things  from  that  which  was  the  object 
and  design  of  both  parties  ? 

The  question,  then,  is,  whether  a  Court  of  equity  is  bound  to 
assist  a  party  to  do  that  which  neither  party  contemplated,  and 
whether  it  would  not  be  inequitable,  unreasonable,  and  unjust  to 
enforce  the  covenants  specifically  in  the  existing  state  of  the  prop- 
erty ;  and  considering  it  in  that  view,  I  entertain  a  strong  opinion 
that  this  is  not  a  case  in  which  the  Court  ought  to  interfere. 
[*  575]  *  Upon  these  grounds,  therefore,  and  without  the  least 
imputation  upon  the  Duke,  or  those  who  advised  him,  I 
think  he  has  voluntarily  brought  the  property  into  a  state  which 
makes  this  part  of  the  agreement  no  longer  applicable,  or  which 
at  least  renders  it  unreasonable  that  the  covenant  should  be 
enforced. 

At  the  close  of  the  judgment,  the  plaintiff's  counsel  stated  that, 
as  the  sole  object  of  the  Duke  of  Bedford,  in  instituting  the  suit, 
was  to  obtain  the  opinion  of  the  Court  upon  the  question  of  right, 
it  became  unnecessary  to  prosecute  the  cause  further.  An  order 
was  accordingly  taken,  by  arrangement  between  the  parties,  dis- 
missing the  bill. 

ENGLISH  NOTES. 

The  principal  case  of  Twining  v,  Morrice  was  approved  of  in  MorU 
lock  V.  Bulhr  (1804),  10  Ves.  292,  at  p.  313,  7  R.  R.  417,  at  p.  428, 
and  its  principle  applied  in  Hesse  Y.Briant  (1857),  6  De  G.  M.  &  6, 
623. 
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Fairness  or  unfairness  of  a  contract  is  judged  at  the  time  it  is  en- 
tered into.  For  instance,  in  contracts  the  beneficial  character  of  which 
to  the  defendant  depends  on  a  contingency,  the  contract  will  be 
enforced,  provided  the  contingency  was  really  such  to  both  the  parties 
and  was  in  their  contemplation.  The  fact  that  the  contingency  did 
not  turn  out  as  the  defendant  expected  will  not  stay  the  hands  of  the 
Court  in  decreeing  specific  performance;  Parker  v,  Palmer  (1663),  1 
Cas.  in  Ch.  42;  HJx  parte  Feake  (1816),  1  Madd.  355,  16  K  K  233; 
Lawton  v.  Campion  (1854),  18  Beav.  87,  23  L.  J.  Ch.  505;  Stapilton 
V.  Stapilton  (1739),  1  Atk.  2;  Heap  v.  Tongue  (1851),  9  Hare,  90. 
In  the  last-mentioned  case  there  was  a  family  arrangement  for  the 
division  of  the  property  of  A.,  who  died  intestate,  between  his  sister 
B.,  her  husband  C,  and  their  illegitimate  child  D.  The  agreement 
was  made  under  a  supposition  that  A.  had  made  a  will  bequeathing  a 
great  portion  of  his  property  to  D.,  but  the  will  was  not  found.  It 
afterwards  transpired  that  A.  had  died  intestate,  and  B.  and  C.  re- 
fused to  recognise  D.'s  rights  under  the  family  arrangement.  On  a  bill 
filed  by  D.  to  enforce  the  arrangement,  the  Court  decreed  specific  per- 
formance against  B.  and  C. 

The  contract  is  unfair  and  not  specificaHy  enforceable  if  one  of  the 
parties  knows  of  the  non-existence  of  the  subject-matter  of  the  contract, 
and  the  other  does  not,  though  the  terms  of  the  contract  may  be  such 
as  to  put  the  ignorant  party  on  his  guard;  Smith  v.  Harrison  (1857), 
26  L.  J.  Ch.  412.  8o  where  the  terms  of  a  contract  express  an  un- 
certainty, and  that  uncertainty  was  not  understood  by  the  parties  to 
comprise  the  event  which  actually  happened;  Baxendale  v.  Seale 
(1854),  19  Beav.  601,  24  L.  J.  Ch.  385;  Davis  v.  Shepherd  (1866), 
L.  R.  1  Ch.  410,  35  L.  J.  Ch.  581.  In  the  last-mentioned  case  the 
owners  of  certain  lands  agreed  to  let  the  minerals  under  that  portion  of 
the  lands  which  lay  to  the  eastward  of  a  supposed  upthrow  fault  run- 
ning east,  describing  it  as  about  98  acres  or  thereabouts;  and  leased  the 
remaining  portion  of  the  lands  to  the  westward  of  the  fault  to  another 
person,  B.,  describing  it  as  about  83  acres.  The  fault  was  afterwards 
found  to  run  so  as  to  leave  173  acres  to  the  east  and  8  acres  to  the  west 
of  it.  It  was  held  on  a  bill  filed  by  A.  to  restrain  B.  from  working 
the  mine  to  the  east  of  the  fault,  that  the  Court  would  not,  in  an 
action  by  A.  for  specific  performance  against  the  owners,  have  decreed 
a  demise  of  all  the  minerals  to  the  east  of  the  fault,  and  therefore 
would  not  grant  the  injunction.  Compare  with  this  the  case  of  Jef- 
freys V.  Fairs  (1876),  4  Ch.  D.  448,  46  L.  J.  Ch.  113,  36  L.  T.  10,  25 
W.  R  227.  There,  on  the  application  of  two  persons,  B.  and  C,  A. 
agreed  to  grant  them  a  lease  of  a  vein  of  coal  called  the  X  vein,  de- 
scribing it  as  ''about  two  feet  thick,  with  the  overlying  and  under- 
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lying  beds  of  claj',"  on  and  under  a  farm,  Y.  On  a  bill  for  specific 
performance  filed  by  A.,  the  case  made  by  the  defendants  was  that  no 
coal  existed  in  the  vein  under  the  farm.  It  was  held  that  A.  was  en- 
titled to  the  relief  sought,  as  he  had  not  warranted  that  the  coal  existed. 

The  principal  case  of  The  Duke  of  Bedford  v.  The  Trustees  of  the 
British  Museum  has  often  been  cited  in  questions  of  breaches  of  cove- 
nants attached  to  freeholds  by  the  assignees  of  the  freeholds  from  the 
original  covenantors.  The  law  is  that  if  the  assignees  had  notice  of 
the  covenant,  they  are  bound  to  observe  it;  and  an  injunction  will  be 
issued  to  restrain  its  breach  ;  Whatman  v.  Gibson  (1838),  9  Sim. 
196;  Mann  v.  Stephens  (1846),  15  Sim.  377.  A  purchaser  of  a  free- 
hold to  which  such  a  covenant  is  attached  may  refuse  to  complete  the 
purchase  if  he  was  at  the  time  of  the  contract  unaware  of  the  existence  of 
the  covenant.  Bristowe  v.  Wood  (1844),  1  Coll.  C.  C.  480.  The  principal 
case  was  forcibly  pressed  on  the  attention  of  the  Court  in  Sayers  v. 
Collyer  (1884),  28  Ch.  D.  103,  54  L.  J.  Ch.  1,  51  L.  T.  723,  33  W.  R. 
91.  There  a  building  estate  was  cut  up  in  plots,  the  purchaser  of 
each  plot  covenanting  with  the  vendors  and  with  the  purchasers  of  the 
other  lots  not  to  build  a  shop  on  the  plot,  and  not  to  use  his  plot  as  a 
shop  or  to  carry  on  any  trade  thereon.  The  purchaser  of  one  of  the 
lots  having  brought  an  action  to  restrain  the  purchaser  of  another  lot 
from  using  his  premises  as  a  beer-shop,  it  was  proved  that,  in  spite  of  the 
covenants,  some  of  the  purchasers  had  used  the  buildings  on  their  lands 
for  shops  and  for  lodging-houses,  and  that  the  other  purchasers  had  taken 
no  steps  to  enforce  the  covenants.  It  further  appeared  that  the  plaintiff 
had  known  for  three  years  before  the  action  that  the  defendant's  house 
was  used  as  a  beer-shop,  and  that  the  plaintiff  himself  had  bought  beer 
there.  It  was  held  that  the  change  in  the  character  of  the  neighbour- 
hood was  not  in  itself  a  ground  for  refusing  relief  to  the  plaintiff,  as 
the  change  was  not  caused  by  his  conduct;  but  that  he,  the  plaintiff, 
through  his  acquiescence  in  the  proceedings  of  the  defendant,  had  lost 
his  right  to  enforce  the  covenant  either  by  injunction  or  damages. 

Hardship  may  consist  in  a  forfeiture,  penalty,  heavy  outlay  of 
money,  or  any  other  loss  not  in  the  contemplation  of  the  party  at  the 
time  he  entered  into  the  contract;  Faine  v.  Brown,  cited  in  Bamsden 
V.  ffijlton  (1751),  2  Ves.  Sen.  307;  Peacock  v.  Pension  (1848),  11 
Beav.  355,  18  L.  J.  Ch.  57.  In  Tildesley  v.  Clarkson  (1862),  30  Beav. 
419,  31  L.  J.  Ch.  362,  it  was  decided  that  a  tenant  under  an  agreement 
to  take  a  lease  is  not  bound  to  accept  it  if  the  house,  upon  a  complete 
survey,  is  found  defective  and  would  entail  a  heavy  outlay  on  him  to 
keep  it  in  repair  under  the  usual  covenant  of  repair.  SecuSy  if  the  de- 
fendant had  entered  into  the  contract  with  full  knowledge  of  the  state 
of  the  premises  ;   Cook  v.  Waugh  (1860),  2  Giif.  201.    For  other  cases 
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see  Dean  of  Ely  v.  Stewart  (1740),  2  Atk.  44;  Hamilto7i  v.  Grant 
(1815),  3  Dow.  33,  16  R.  R.  6;  Kimberley  v.  Jennings  (1833),  6  Sim. 
340;  Ta/^o^v.i^orc?(1843),  13Sim.l73;  Wedgewood  y.  Adams  (lS^5)y 
6  Beav.  600;  Moxhay  v.  Inderwick  (1849),  1  De  G.  &  Sm.  708;  Lukey 
V.  Higgs  (1855),  24  L.  J.  Ch.  496;  Denne  v.  Light  (1857),  26  L.  J. 
Ch.  459;  Shrewsbury  and  Jiirmingham  Hallway  Co.  v.  London  and 
North.  Western  Railway  Co,  (1857),  6  H.  L.  C.  113,  26  L.  J.  Ch. 
482. 

Where  there  is  no  hardship  at  the  date  of  the  contract,  its  subsequent 
interposition  is  generally  no  defence  to  an  action  for  specific  performance; 
Haywood  v.  Cope  (1858),  25  Beav.  140,  27  L.  J.  Ch.  468.  There  it 
was  held  that  a  lessor  of  mines,  by  delivering  the  draft  of  a  lease  in 
accordance  with  an  agreement  made  in  1855,  and  not  insisting  on  the 
execution  of  the  lease  until  1857,  after  the  mines  had  been  tried  and 
abandoned  as  valueless,  does  not  lose  his  right  of  specific  performance. 
The  case  is  stronger  where  the  hardship  is  caused  by  the  subsequent 
act  of  the  defendant;  Helling  v.  Lumley  (1859),  3  De  G.  &  J.  493,  28 
L.  J.  Ch.  249.  For  other  cases  see  Wood  v.  Griffith  (1818),  1  Swanst. 
43,  1  Wilson,  34,  18  R.  R.  18;  Evans  v.  Walsh  (1805),  2  Sch.  &  Lef. 
419  (cited  in  Bevell  v.  Hnssey) ;  Bevell  v.  Hussey  (1813),  2  Ball  & 
Beatty,  280,  12  R.  R.  87;  Hawkes  v.  Eastern  Counties  Railway  Co, 
(1852),  1  De  G,  M.  &  G.  737,  5  H.  L.  Cas.  331;  ^'ickels  v.  Hancock 
(1858),  7  De  G.  M.  &  G.  300. 

Where  the  hardship  is  caused  b}''  subsequent  acts  of  the  plaintiff, 
the  defendant  may  resist  specific  performance.  This  is  shown  by  the 
principal  case  of  The  Duke  of  Bedford  v.  The  Tnistees  of  the  British 
Museum.  In  Dawson  v.  Soloman  (1860),  1  Dr.  &  Sm.  1,  29  L.  J. 
Ch.  129,  the  agreement  was  for  the  assignment  of  a  lease  which  was 
forfeitable  on  breach  of  covenant  to  keep  insured.  The  contract  was 
to  be  completed  on  the  20th  of  July;  the  insurance  expired  on  the  24th 
of  June,  and  was  renewed  for  a  month  by  the  intending  assignor.  The 
parties  met  on  the  26th  of  August  to  complete  the  contract,  when  it 
was  discovered  that  owing  to  the  lapse  of  the  insurance  the  lease  was 
liable  to  forfeiture.  The  intended  assignee  refused  to  complete,  and  a 
suit  by  the  intending  assignor  for  specific  performance  of  the  agreement 
was  dismissed. 

On  grounds  somewhat  similar  to  hardship  or  unfairness  a  purchaser 
is  not  bound  to  complete  a  contract,  if  by  so  doing  he  may  probably  be 
exposed  to  litigation  in  respect  of  the  subject-matter  of  the  contract; 
Pegler  v.  White  (1864),  33  Beav.  403,  33  L.  J.  Ch.  569.  So  the  Court 
has  frequently  refused  specific  performance  where  the  title  of  the 
vendor  to  the  lands  is  doubtful,  either  because  a  Court  of  co-ordinate 
jurisdiction  has  rightly  or  wrongly  pronounced  against  it;  or  because  it 
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depends  on  the  construction  of  some  ill-expressed  and  improperlj  drawn 
up  instrument;  or  because  it  depends  on  the  presumption  of  a  doubtful 
fact;  Lowes  v.  Ltish  (1808),  14  Ves.  647,  9  R.  R.  344;  Eijton  v. 
Dicken  (1817),  4  Price,  303;  Freer  v.  Hesse  (1856),  4  De  G.  M.  &  G, 
495;  Mullings  v.  Trinder  (1870),  L.  K,  10  Eq.  449,  at  p.  454,  39  L. 
J.  Ch.  833;  Alexander  v.  Mills  (1871),  L.  R,  6  Ch.  124,  at  p.  132,  40 
L.  J.  Ch.  73. 

AMERICAN  NOTES. 

This  doctrine  is  elementary  and  thoroughly  accepted  in  this  country. 
Both  principal  cases  are  cited  by  Mr.  Pomeroy  (Equity  Jurisprudence,  pp.  960, 
1190).  Mr.  Lawson  says  (Contracts,  §  472,  (2)  )  :  "  It  will  not  decree  specific 
performance  where  it  would  operate  unreasonably  hard  on  the  defendant 
(Johnson  V.  Huhhell,  10  New  Jereey  Equity,  332 ;  66  Am.  Dec.  773 ;  Swint  v. 
Carr,  76  Georgia,  322 ;  2  Am.  St.  Rep.  44 ;  Bryan  v.  Lofius,  1  Robinson  (Vir- 
ginia), 12 ;  39  Am.  Dec.  242 ;  Marble  Co.  v.  Ripley,  10  Wallace  (U.  S.  Supr. 
Ct.),  339 :  Weise^s  Appeal,  72  Pennsylvania  State,  351 ;  Stamex  v.  Netrsom^ 
1  Tennessee  Chancery,  239)  ;  or  where  the  agreement  itself  is  unreasonable 
{Higgins  v.  Butler,  78  Maine,  520)  ;  or  where  its  decree  would  produce  injus- 
tice or  would  be  inequitable  under  all  the  circumstances  (Margrafv.  Muir, 
57  New  York,  158 ;  Chicago,  ^'c.  R.  Co,  v.  Schoeneman,  90  Illinois,  258)."  See 
collection  of  cases,  Pomeroy's  Equity  Jurisprudence,  §  400  ;  Datz  v.  Phillips, 
137  Pennsylvania  State,  203 ;  21  Am.  St.  Rep.  864 ;  Brown  v.  Pitcaim,  148 
Pennsylvania  State,  387  ;  33  Am.  St.  Rep.  834 ;  GottheJf  v.  Slranahan,  138 
New  York,  345 ;  20  Lawyers'  Rep.  Annotated,  455. 

From  the  countless  number  of  cases  illustrating  this  principle  two  may 
suffice.  A  woman  and  her  husband,  in  consideration  of  the  satisfaction  of  a 
demand  of  $600  against  the  husband,  and  the  payment  to  them  of  $275, 
absolutely  assigned  to  A.  and  B.  a  policy  in  favour  of  the  defendant  on  her 
husband's  life ;  A.  paid  the  subsequent  premiums  until  maturity,  when  the 
amount  due  was  $1477.73  ;  the  insurers  refused  to  pay  it  without  the  defend- 
ant's receipt  on  the  back  of  the  policy ;  the  defendant  refused  to  sign  her 
name  without  receiving  $477.73,  when  the  policy  was  collected  ;  accordingly 
A.  executed  a  written  agreement  to  pay  her  that  sum  on  the  payment  of  the 
policy ;  she  signed  her  name,  and  A.  and  B.  received  the  full  amount ;  in  an 
action  against  them  on  the  agreement,  held,  that  it  was  unconscionable,  and 
not  enforceable  beyond  an  amount  fairly  due  for  her  service  and  inconvenience 
in  writing  her  name.  Kelley  v.  Caplice,  23  Kansas,  474 ;  33  Am.  Rep.  179, 
and  note,  182.  The  plaintiff  contracted  to  sell  and  the  defendant  to  buy  a 
leasehold  interest  in  land  to  commence  in  the  future.  Before  the  day  an 
ocean  storm  washed  away  a  part  of  the  land.  Held,  that  specific  performance 
should  not  be  decreed.  Huguenin  v.  Courtenay,  21  South  Carolina,  403 ;  53 
Am.  Rep.  688. 

In  Prospect  Park,  jrc.  R,  Co,  v.  Coney  Island,  ^c,  /?.  Co  .  H4New  York,  152 : 
26  Lawyers'  Rep.  Annotated,  610,  it  was  held  that  the  fact  that  a  contract  fair 
when  made,  has  become  a  hard  one  by  the  force  of  changing  circumstances 
or  subsequent  events,  wiU  not  necessarily  prevent  its  specific  performance ; 
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and  so  active  competition  between  a  street  railway  company,  after  it  has 
adopted  electricity  as  a  motive  power,  and  another  company  which  has  a 
steam  line,  will  not  relieve  the  former  from  a  contract  to  run  cars  over  the 
other's  track  to  its  depot,  although  it  was  made  when  the  use  of  horse-cars 
on  its  own  line  made  such  competition  impossible.  The  Court  said :  <<  It 
may  very  well  be  that  under  a  contract  having  twenty-one  years  to  run, 
theie  may  be  such  a  change  of  conditions  as  will  affect  unfavourably  the 
one  party  or  the  other ;  but  this  offers  no  reason  for  refusing  specific  per- 
formance, unless  subsequent  events  have  made  performance  by  the  defendant 
so  onerous  that  the  enforcement  would  impose  great  hardship  and  cause  little 
or  no  benefit  to  the  plaintiff.  Trustees  of  Columbia  College  v.  Thacher^  87 
N.  Y.  316,  317 ;  41  Am.  Rep.  365;  MurOfeldi  v.  New  York  W.  S.  fr  B,  R.  Co,, 
102  N.  Y.  703.  While  it  may  be  somewhat  to  the  disadvantage  of  defendant 
to  perform  its  contract,  under  the  present  circumstances,  when  active  com- 
petition exists  between  plaintiff  and  defendant,  yet  that  fact  presents  no 
legal  reason  for  discharging  it  from  the  obligation  of  its  contract." 


No.  70.  — CLINAN  t;.  COOKE. 
(1802.) 

No.  71.  — SUTHERLAND  v.  BRIGGS. 
(1841.) 

RULE. 

Specific  performance  may  be  ordered  of  a  contract  for 
sale  of  land,  under  which  the  plaintiff  has  altered  his 
position  (by  making  improvements  on  the  land  or  other- 
wise), although  the  contract  is  not  in  writing  and  signed 
by  the  party  to  be  charged  within  the  4th  section  of  the 
Statute  of  Frauds. 

Clinan  v.  Cooke. 

1  Sch.  &  Lef.  22-43  (s.  c.  9  R.  R  3). 

Cmtraci,  —  Interest  in  Land. ^ Statute  of  Frauds.  —  Part  Performance.—' 
Specific  Performance. 

*  A.,  by  public  advertisement,  offers  lands  to  be  let  for  three  lives,  or  [•  22]. 
thirty-one  years;  and  proposals  having  been  made  by  B.  and  accepted, 
an  agreement  is  executed  between  B.  and  the  agent  of  A.  authorized  to  contract 
for  him  for  a  lease  of  the  lands,  in  which  agreement  the  term  for  which  the  lease 
is  to  be  made  is  not  mentioned.  A.  is  not  bound  to  perform  this  contract,  there 
being  no  evidence  in  writing  of  the  term  to  be  demised.  There  being  no 
reference  in  the  agreement  to  the  advertisement,  parol  evidence  cannot  be 
received  to  connect  the  one  with  the  other  so  as  to  ascertain  the  term. 
VOL.  VI. — 46 
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Such  an  a^reemeDt  might  he  supported  as  a  grouDd  of  action  if  there  were 
part  performance ;  hut  the  mere  payment  of  money  is  not  part  performance  for 
this  purpose. 

The  bill  was  filed  hj  two  persons  named  Clinan  against  Cooke, 
and  Cahill ;  and  prayed  a  specific  performance  of  an  agreement  for  a 
lease  for  three  lives  of  the  lands  mentioned,  entered  into  between 
the  Clinans  and  Cooke,  and  in  case  it  should  appear  by  Mr.  Cooke's 
answer  that  he  liad  put  it  out  of  his  power  to  make  a  lease  pursu- 
ant to  the  agreement,  the  bill  prayed  that  he  should  be  decreed  to 
make  compensation  to  the  plaintiffs. 

In  the  year  1798,  Mr.  Cooke  caused  an  advertisement  to  be 
inserted  in  the  public  papers  in  the  following  words :  "  To  be  let 
for  three  lives  or  thirty-one  years  from  the  first  day  of  May  next, 
the  lands  of  Purcell's  Garden,  containing,  &c.  [then  followed  a 
description  of  the  lands.]  Application  to  be  made  to  William 
Cooke,  Esq.,  or  Edmund  Meagher,  of,  Ac,  dated  October  23rd,  1798." 
Ill  consequence  of  this  advertisement  the  plaintiffs  applied  to 
Meagher,  and  entered  into  a  treaty  with  him  for  a  lease  of  the 
lands,  and  on  the  15th  of  February,  1799,  the  following  article  was 
executed  :  ''  Memorandum  of  an  agreement  concluded  by  and 
between  William  Cooke,  Esq.,  of,  &c,  and  Patrick  Clinan  and 
Michael  Clinan,  both  of,  &c.,  hath  demised  set  and  to  farm  let 
unto  the  said  P.  and  M.  Clinan  all  that  and  those  that  part 
of  the  lands  of  Purcell's  Garden,  now  in  the  possession  of  Michael 
and  Martin  Cahill,  containing,  &c.,  at  the  yearly  rent  of  two  guineas 
per  annum  for  the  first  year  commencing  from  the  first  of  May 
next,  and  £2  8«.  Qd.  annually  for  the  remainder  of  the  term :  the  said 
William  Cooke  is  to  give  the  said  P.  and  M.  Clinan  peaceable  pos- 
session, in  case  the  said  Martin,  and  Michael  Cahill  dispute  giving 
the  possession,  according  to  a  notice  served  them  in  writing, 
[*  23]  on  the  first  day  of  May  next ;  otherwise  the  said  P.  *  and 
M.  Clinan  are  to  have  lawful  interest  on  the  money  they 
deposited;  which  sum  a  receipt  specifies;  same  leases  to  be  per- 
fected at  the  requisition  of  either  party.  —  Given  under  our  hands 
and  seals  this  25th  day  of  February,  1799." 

Attested  by  two  )  R  Meaghkr     (Seal) 

Witnesses.      J  P.  Clinan.        (Seal.) 

The  money  alluded  to  in  the  memorandum  was  a  sum  of  fifty 
guineas  which  Cooke  had  received  from  the  plaintiffs  in  consideia- 
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tion  of  the  lease,  at  the  recommendation  of  Meagher,  who  also 
appeared  to  have  received  a  sum  of  twenty  guineas  from  the  plain- 
tiffs for  which  no  receipt  was  given.  The  plaintiffs  had  prepared 
and  tendered  a  lease  for  three  lives ;  Mr.  Cooke,  however,  refused 
to  perform  the  agreement,  and  in  May,  1799,  granted  a  new  term 
of  the  lands  to  the  defendants,  the  Cahills,  who  knew  of  the  agree- 
ment made  with  the  plaintiffs.  The  bill  alleged  that  Meagher  was 
a  general  agent  for  Mr.  Cooke,  and  as  such  was  authorized  to  let 
the  lands  for  him,  to  this  fact  there  was  no  evidence;  but  the 
answer  of  Cooke  admitted  that  he  had  caused  the  advertisement  to 
be  inserted  and  referred  to  it,  and  believed  the  lands  were  adver- 
tised to  be  set  for  three  lives  or  thirty-one  years,  that  being  the 
limits  of  his  power  of  demising  under  his  marriage  settlement ;  it 
admitted  that  there  was  a  reference  to  Meagher  in  the  advertise- 
ment ;  but  denied  that  he  did,  either  by  power  of  attorney  or  by 
any  other  means,  authorize  Meagher  to  set  the  lands ;  but  that  he 
had  a  great  reliance  on  the  honesty  of  Meagher,  that  he  would  not 
impose  on  him ;  and  then  it  stated  a  conversation  with  Meagher 
concerning  the  proposal  of  the  plaintiffs,  and  that  Meagher  knowing 
that  defendant  had  some  occasion  for  some  ready  money,  advised 
him  to  accept  the  iSfty  guineas  which  as  he  told  him  the  plaintiffs 
had  offered;  and  admitted  that  he  did  accept  the  money  and  did 
thereupon  order  and  direct  Meagher  to  go  to  the  defendants, 
the  Cahills,  and  to  the  plaintiffs,  and  if  he  *  was  satisfied  [*  24] 
that  he  could  give  peaceable  possession  with  the  concurrence 
of  the  Cahills,  that  then  the  plaintiffs  should  have  said  lands 
agreeable  to  their  proposal,  but  not  otherwise  ;  and  that  Meagher, 
without  being  satisfied  on  that  subject,  entered  into  the  agreement 
stated.  It  appeared  that  shortly  before  the  bill  was  filed,  Cooke 
tendered  the  fifty  guineas  to  the  plaintiffs,  who  refused  to  accept  it. 
As  to  the  term,  the  answer  did  not  state  whether  Mr.  Cooke  con- 
sidered the  proposal  as  a  proposal  for  three  lives  or  thirty-one 
years,  but  said  that  the  parties  were  mutually  to  determine  whether 
it  should  be  for  three  lives  or  thirty-one  years.  Parol  evidence 
was  offered  also,  that  defendant  acknowledged  Meagher  as  his 
agent,  and  said  he  would  abide  by  his  bargains,  and  referred 
persons  to  him  on  matters  respecting  the  lands. 

The  case  was  aigued  by  Mr.  O'Grady,  Mr.  J.  Ball,  and  Mr.  C. 
Ball,  for  the  plaintiff,  and  by  Mr.  Burston,  Mr.  Plunket,  Mr. 
Lockington,  and  Mr.  Bushe,  for  the  defendant. 
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[31]     Lord  Chancellor  (Lord  Eedesdale). 

(After  stating  the  facts;)  It  is  insisted,  that  wherever  an 
authority  is  given  to  another  to  enter  into  a  contract  of  this  descrip- 
tion, it  must  be  in  writing.  There  is  no  foundation  for  this  posi- 
tion ;  the  words  of  the  Statute  of  Frauds  do  not  import  any  such 
thing,  and  there  are  decided  cases  to  the  contrary,  particularly  the 
case  ^  furnished  by  Mr.  Fitzgerald  from  Mr.  Malone's  notes,  which  is 
a  piecise  determination  in  point,  and  I  think  was  decided  in  perfect 
conformity  to  the  statute.  Therefore  the  authority  in  this  case  is 
a  sufficient  authority  as  far  as  it  is  admitted,  —  that  is,  it  is  an 
authority  to  conclude  an  agreement  with  the  plaintiff  for  a  term 
either  of  three  lives  or  thirty-one  years,  but  that  was  imquestion- 
ably  to  be  expressed  in  any  agreement  to  be  made  between  the  par- 
ties, and  it  cannot  be  taken  to  be  an  authority  otherwise  than  as  so 
expressed.  It  has  been  questioned,  whether  an  authority  was  given 
to  conclude  this  agreement  I  think  Mr.  Cooke  cannot  contend, 
that  an  authority  to  conclude  the  agreement  was  not  intended  to  be 
given,  because  fifty  guineas  were  paid  to  him  in  consideration  of 
it,  which  he  accepted,  and  therefore  he  must  have  understood,  that 
Meagher  had  gone  beyond  merely  informing  these  persons  that  they 
might  have  an  agreement,  provided  ihe  Cahills  agreed  to  give  up 
the  possession ;  he  must  have  understood  that  they  had  come  to  an 
agreement,  and  therefore  I  must  presume  that  the  agreement  was 
made,  and  made  pursuant  to  an  authority. 

The  next  question  is,  whether  this  agreement  was  made  according 

to  the  authority.  The  words  of  Cooke's  answer  are  **  that 
[*  32]   if  he  was  satisfied  that  he  could  give  peaceable  *  possession, 

&C. , '  he  was  authorized.  It  depended  entirely  on  the  mind 
of  Meagher,  and  I  think  we  must  take  it,  that  he  was  satisfied 
as  far  as  the  nature  of  the  thing  admitted  of  it ;  he  could  not  know 
with  absolute  certainty  whether  the  Cahills  would  quit  or  not  It 
is  indeed  clear,  that  he  was  not  perfectly  satisfied  on  that  subject, 
because  in  the  agreement  which  he  signed,  he  has  introduced  a 
provision,  which  shows  he  was  still  apprehensive  that  the  Cahills 
would  hold  out ;  but  this  apprehension  did  not  weigh  so  far  as  to 
prevent  the  agreement,  else  it  would  have  been  absurd  to  have 
entered  into  the  agreement  at  all  until  the  Cahills  had  quitted. 
Besides,  Cooke  himself  having  accepted  fifty  guineas,  was  bound 
to  satisfy    himself   on  that  subject      I  do   not   therefore   think 

1  Barry  v.  Lord  Barrymare,  before  Lord  Liffobd,  Ch.  Mich.  1770. 
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that  that  is  a  ground  for  objecting  to  the  performance  of  this 
agreement 

Then  comes  the  question,  whether  there  is  an  agreement  in  writ- 
ing sufficiently  expressed ;  now,  whenever  an  act  is  done  imder  an 
authority,  it  must  be  in  pursuance  of  that  authority.  If  you 
suppose  that  Meagher  was  authorized  to  make  an  agreement  with 
these  persons,  and  to  sign  it  in  the  name  of  Cooke,  it  must  be  a 
perfect  agreement  that  is  to  be  made;  it  must  be  an  agreement 
which  is  to  contain  that  which  is  to  bind  Cooke.  Now  if  there 
was  in  the  agreement  any  fraudulent  omission  on  the  part  of 
Meagher,  to  which  Cooke  was  not  privy,  he  would  not  be  bound 
by  it,  as  he  had  not  authorized  Meagher  to  commit  a  fraud.  How- 
ever there  is  no  suggestion  of  fraud  in  Meagher ;  the  utmost  that 
can  be  said  is,  that  the  not  inserting  the  term  in  the  agreement 
was  ignorance,  mistake,  or  blunder ;  but  the  agreement  is  therefore 
imperfect,  and  being  so,  it  is  not  an  agreement  according  to  the 
authority,  and  on  that  ground  I  think  it  would  be  extremely  diffi- 
cult to  decree  what  the  bill  seeks. 

*  It  is  contended  that  this  omission  may  be  supplied  by  [*  33] 
parol  evidence,  and  particularly  by  reference  to  the  adver- 
tisement The  plaintiffs  have  taken  it  to  be  a  contract  for  a  lease 
of  three  lives ;  therefore  the  contract  they  propose  to  perform  is  a 
contract  at  the  rent  expressed  in  the  paper  for  three  Uvea  Now 
a  reference  to  the  advertisement  will  not  serve  their  purpose, 
because  the  ambiguity  remains,  for  in  the  advertisement  it  is 
**  three  lives  or  thirty-one  years ;  "  there  is  nothing  in  the  adver- 
tisement that  gives  a  choice  to  the  tenant  Cooke's  answer  says, 
that  it  should  be  either  the  one  or  the  other,  as  the  parties  should 
agree,  and  the  case  is  perfectly  silent  as  to  the  fact  of  any  agreement 
on  the  point,  except  as  to  the  plaintiffs  having  prepared  a  lease  for 
three  lives,  for  it  is  not  stated  in  their  bill  that  they  meant  the 
agreement  to  be  for  three  lives,  or  that  Meagher  signed  it  meaning 
it  to  be  so ;  for  this  reason,  therefore,  it  is  impossible  to  connect 
this  agreement  with  the  advertisement  But  suppose  there  were 
no  uncertainty  in  this  particular,  and  that  the  advertisement 
had  expressed  three  lives  only,  you  then  are  to  connect  these  two 
transactions;  how?  by  parol  evidence.  Now,  if  the  agreement 
had  referred  to  the  advertisement,  I  agree  parol  evidence  might 
have  been  admitted  to  show  what  was  the  thing  (namely  the  adver- 
tisement) so  referred  to,  for  then  it  would  be  an  agreement  to  grant 
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for  so  much  time  as  was  expressed  in  the  advertisement,  and  then 
the  identity  of  the  advertisement  might  be  proved  by  parol  evi- 
dence ;  but  there  is  no  reference  whatever  to  the  advertisement  in 
this  agreement 

The  case  of  Tawney  v.  Crowther,  3  Bro.  C.  C.  318,  was  men- 
tioned in  argument :  there  the  agreement  was  prepared  in  writing ; 
the  defendant  declined  to  sign  it,  but  he  wrote  a  letter,  which 
Lord  Thurlow  said  he  relied  on  as  referring  to  the  written  paper 
containing  the  terms  of  the  agreement,  and  he  thought 
[*  34]  that  letter  was  tantamount  to  *  signing  the  written  agree- 
ment, which  written  agreement,  by  the  bye,  was  in  the 
defendant's  own  hands.  It  is  a  misfortune,  that  persons  publish- 
ing reports  of  cases  in  equity,  do  not  take  the  trouble  of  looking 
into  the  decrees;  in  that  case  Lord  Thurlow,  though  he  pro- 
nounced that  decree,  yet  he  gave  the  defendant  his  costs,  provided 
he  consented  to  deliver  up  possession  within  a  certain  time;  his 
Lordship  was  difi&dent  of  his  opinion,  and  intimated  that  he  did 
so  to  secure  against  an  appeal,  the  property  being  but  small ;  and 
this  shows  that  he  did  consider  that  as  a  doubtful  case,  otherwise 
it  would  be  extraordinary  that  the  defendant  should  have  his  costs 
where  he  was  wrong.  However,  Mr.  Brown  has  not  taken  any 
notice  of  that  circumstance,  which  I  am  sure  was  as  I  have  stated 
it  I  have  often  discussed  that  case,  and  I  never  could  bring  my 
mind  to  agree  with  Lord  Thurlow 's  decision,  for  this  reason; 
he  considered  the  letter  tantamount  to  a  signing  of  the  agreement ; 
I  thought  the  true  meaning  of  it  was,  **  I  will  not  bind  myself, 
but  you  shall  rely  on  my  word. "  The  case  is  not  very  accurately 
reported ;  however  it  appears  to  me  strong  in  favour  of  the  opinion 
I  entertain  in  this  case,  supposing  Lord  Thurlow  to  be  right; 
because  Lord  Thurlow  considered  a  reference  to  the  written  agree- 
ment essentially  necessary ;  he  considered  the  letter  and  the  agree- 
ment one  and  the  same  thing,  and  the  letter  as  a  recognition  of 
the  agreement,  as  of  a  paper  referred  to  in  the  possession  of  the 
defendant,  and  as  a  thing  in  which  parol  evidence  was  no  otherwise 
necessary  than  to  identify  the  thing  produced. 

Th<3re  is  a  case,  Binstead  v.  Colman,  in  Bunb.  65;  the  position 
there  h  a  mere  general  assertion ;  "  where  there  is  an  agreement 
by  waiting  executed,  you  cannot  come  by  evidence  to  supply 
aiiy  tli.  foct  in  that  agreement  which  was  intended  to  be  part  of 
that  anrreement,  but  not  inserted  in   it;   for  that  would  be  to 
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evade  the  Statute  *o£  Frauds,  and  introduce  more  per-  L*35] 
jury. "  This  is  stated  as  having  been  said  by  the  Chief 
Baron,  and '  it  is  added  that  the  whole  Court  were  of  th^_same 
opinion;  but  whether  said  in  the  case  before  the  Court,  whether 
said  judicially,  we  cannot  learn,  and  there  is  therefore  no  great 
dependence  to  be  had  on  that  case. 

In  Parteriche  v.  Fowlett,  2  Atk.  383,  Lord  Hardwicke  is  made 
to  say,  "  To  add  anything  to  an  agreement  in  writing  by  admit- 
ting parol  evidence  which  would  affect  lands,  is  not  only  contrary 
to  the  Statute  of  Frauds  and  perjuries,  but  to  the  rule  of  the  com- 
mon law  before  that  statute  was  in  being. "  That  appears  to  be  a 
mere  dictum  when  you  look  into  the  circumstances  of  that  case, 
which  I  have  reason  to  know  is  most  imperfectly  stated  by  Atkyns ; 
because  I  have  a  collection  taken  from  the  register's  books  by  Mr, 
Hollist,  a  gentleman  of  the  English  bar,  who  has  been  very  accu- 
rate, and  it  appears  from  his  note  that  this  was  said  incidentally  by 
Lord  Hardwicke,  and  that  it  does  not  apply  to  the  case ;  however, 
these  expressions  do  tend  to  show  a  general  opinion  on  the  subject 

In  the  case  of  Brodie  v.  St  Paul,  1  Yes.  Jun.  326,  Mr. 
Justice  BuLLER  came  to  a  decision  of  the  point,  though  it  is 
extremely  difficult  to  collect  that  from  the  report  of  the  case,  for 
I  observe  that  the  reporter  has  omitted  to  state  the  fact  on  which 
the  question  turned ;  he  does  not  state  the  agreement,  and  you  only 
discover  from  the  argument  what  was  really  the  question  between 
the  parties.  The  agreement  was  signed  on  the  second  of  February, 
1787 ;  it  referred  to  certain  covenants  which  had  been  read,  con- 
tained in  a  described  paper;  it  was  clear  that  all  the  covenants 
contained  in  that  paper  had  not  been  read,  and  which  of  them 
had  been  read  and  which  had  not  was  the  difficulty.  I  recollect 
that  one  way  by  which  we  attempted  to  get  out  of  the  difficulty 
was,  that  everything  in  dispute  was  to  be  left  to  Mr. 
Askew,  and  we  insisted  *  that  he  was  to  determine  what  [*  36] 
had  been  read,  and  what  had  not ;  but  Mr.  Justice  Buller 
thought  that  was  a  matter  of  mere  evidence,  and  not  a  thing  that 
was  meant  to  be  left  to  Mr.  Askew 's  determination.  In  the 
course  of  the  argument  of  that  case,  Allan  v.  Bower  was  men- 
tioned, and  Mr.  Justice  Buller,  speaking  of  that  case,  says,  if 
that  case  was  right  it  depended  on  part -performance,  — that  the 
agreement  being  partly  performed  opened  the  case  to  parol  evi- 
dence: and  there  the  whole  agreement  was  by  parol;  there  was 
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no  agreement  in  writing,  there  was  an  instrument  imder  the  hand 
of  Bower,  which  was  produced  for  the  purpose  of  showing  that  he 
had  made  some  parol  agreement  with  the  tenant.  But  in  Brodie 
V.  St  Paul,  Mr.  Justice  Bulleb  says  he  was  clear  that  the  agree- 
ment was  not  sufficient  to  sustain  an  action  at  law,  for  that 
nobody  could  tell,  except  by  parol  testimony,  what  covenants  had 
been  read,  and  what  not ;  that  part-performance  takes  a  case  out 
of  the  statute,  but  that  in  that  case  there  was  nothing  that  could 
do  so.  "  The  question  here  is,  what  is  the  agreement  ?  the  whole 
depends  upon  parol.  If  the  agreement  is  certain,  and  explained 
in  writing,  signed  by  the  parties,  that  binds  them;  if  not,  and 
evidence  is  necessary  to  prove  what  the  terms  were,  to  admit  it, 
would  effectually  break  in  upon  the  statute,  and  introduce  all  the 
mischief,  inconvenience,  and  uncertainty,  the  statute  was  de- 
signed to  prevent. "  Now  I  must  confess,  I  feel  this  to  be  per- 
fectly right,  and  I  am  convinced  that  though  the  coimsel  for  Mr 
Brodie  felt  that  he  was  very  ill  used,  yet  they  felt  also  that  it 
was  impossible  that  relief  could  be  afforded  him,  and  that  this 
blunder  had  made  the  agreement  so  imperfect  that  the  statute 
forbid  its  execution. 

The  case  of  Allan  v.  Bower  appears  in  3  Bro.  C.  C.  149,  to  have 
come  on  again  on  a  re-hearing,  and  upon  that  re -hearing,  it  ap- 
peared that  the  proceeding  was  in  itself  irregular;  that 
[*  37]  it  was  a  decree  made,  not  when  the  cause  was  *  at  hearing, 
but  upon  a  motion  for  an  injunction,  and  therefore  Lord 
Thurlow  was  under  the  necessity  of  setting  it  aside,  as  being 
irregularly  made.  I  know  it  never  came  on  again.  Whether  the 
decision  would  have  been  the  same  if  it  had,  I  cannot  venture  to 
say,  but  that  must  at  all  events  have  depended  on  its  being,  or 
not  being,  considered  a  part  execution  of  a  parol  agreement,  for 
Lord  Thurlow  thought  that  the  paper  left  behind  by  Mr.  Bower 
showed  that  he  had  come  to  some  parol  agreement,  and  having 
done  so,  had  let  the  plaintiff  into  possession,  that  the  plaintiff  had 
laid  out  great  sums  of  money  on  the  farm.  This  he  considered  as 
proved  by  that  paper,  which  he  considered  as  a  confession  by 
Bower  of  that  fact;  and  this  be  thought  sufficient  ground  for 
directing  an  inquiry  what  was  the  agreement  entered  into,  to 
which  that  paper  referred.  That  is,  he  considered  that  paper, 
not  as  an  agreement  to  be  supplied  by  parol  evidence,  but  as  evi- 
dence of  a  parol  agreement.     There  were  very  great  doubts  whether 
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that  was  a  solid  opinion ;  though  Lord  Thurlow  took  it  up  very 
strongly,  and  his  decisions  were  very  seldom  unsatisfactory.  Any 
person  who  reads  his  decision  in  3  Bro.  will  find  that  he  did  not 
feel  himself  very  strong  when  he  delivered  his  opinion.  There 
was  something  of  the  same  impression  as  was  on  his  mind  in  the 
case  of  Tawncy  v.  Crowther,  3  Bro.  C.  C.  318.  In  the  first  of  those 
cases,  where  a  man  said  he  would  not  sign  a  paper,  Lord  Thurlow 
considered  this  tantamount  to  a  signature ;  and  in  the  latter,  when 
the  expressions  of  the  party  were,  "  that  he  had  not  given  his 
tenant  a  lease  because  he  was  not  willing  to  grant  leases, "  his 
Lordship  held  this  as  an  agreement  to  grant  a  lease.  I  confess 
my  mind  could  never  follow  these  two  cases,  and  there  was  great 
doubt  amongst  the  bar  on  both  of  them.  However,  I  think 
neither  of  these  cases  decides  the  present.  So  far  as  they  touch 
it,  they  rather  confirm  the  opinion  I  have  formed,  and  particu- 
larly Tawney  v.  Crowther,  for  there  Lord  Thurlow  considered  the 
letter  as  referring  distinctly  to  the  other  paper. 

*  A  case  was  also  mentioned  from  3  Atk.  388  (Joynes  v.  [*  38] 
Statham),  where  a  bill  was  filed  for  a  specific  perform- 
ance of  an  agreement  for  a  lease.  The  defendant  alleged  that 
there  was  a  mistake  in  the  agreement  with  respect  to  the  rent ; 
that  the  rent  was  to  be  clear  of  taxes,  and  that  that  was  not  in- 
serted in  the  agreement;  and  on  that  ground  he  resisted  perform- 
ance, and  he  offered  to  read  parol  evidence  to  show  that  that  was 
part  of  the  agreement  Now,  that  was  admitted  on  a  ground 
which  I  take  to  be  perfectly  clear :  the  bill  was  filed  to  compel 
performance  of  an  agreement ;  the  defendant  says,  "  The  agree- 
ment you  have  got  signed  was  not  the  agreement  I  entered  into, 
and  I  therefore  am  not  bound  to  perform  it "  Suppose  the 
omission  fraudulent:  the  plaintiff  might  have  proved  a  case  of 
fraud  to  avoid  it ;  and  it  is  quite  equal  whether  it  is  insisted  on 
as  a  mistake  or  a  fraud,  so  says  Lord  Hardwicke. 

It  is  true  Mr.  Atkyns  makes  Lord  Hardwicke  say,  "  Suppose 
the  defendant  had  been  the  plaintiff,  and  had  brought  the  bill  for 
a  specific  performance  of  the  agreement  I  do  not  see  but  he 
might  have  been  allowed  the  benefit  of  disclosing  this  to  the 
Court "  This  passage  was  cited  for  the  purpose  of  showing  that 
Lord  Hardwicke  thought  there  might  be  an  addition  to  the 
agreement  by  parol.  I  have  found  a  reference  to  a  note  of  the 
same  case  by  Mr.    Brown,   who  was   King's  Counsel  in   Lord 
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Hardwicke's  time,  and  in  great  business;  and  the  manner  in 
which  he  has  put  this  case  is  thus,  — *'  But  Query,  if  on  a  bill  for 
performance  of  an  agreement,  and  an  attempt  to  add  to  the  agree- 
ment by  parol,  whether  plaintiff  can  do  it  in  that  case  ?  "  There- 
fore Mr.  Brown  certainly  did  not  understand  Lord  Hardwicke  as 
saying  that  it  could  be  done;  and  looking  attentively  at  the 
words  used  by  Atkyns,   I  do  not  think  they  import  anything 

positive. 
[*  39]         *  There  is  a  prior  case.  Walker  v.    Walker,  2  Atk.  98, 

where  Lord  Hardwicke  is  made  to  say  something  similar; 
and  there  seems  to  have  been  somewhat  of  a  floating  idea  in  the 
mind  of  his  Lordship,  that  by  possibility  a  case  might  be  made, 
in  which  even  a  plaintiff  might  be  permitted  to  show  an  omission 
in  a  written  agreement,  either  by  mistake  or  fraud.  However, 
I  can  find  no  decision  except  the  contrary  way.  The  admission 
of  such  evidence  as  matter  of  defence  is  frequent.  Legal  v. 
Millar,  2  Ves.  Sen.  299.  And  the  same  doctrine  is  stated  in 
Pitcame  v.  Oghourne,  2  Ves,  Sen.  375,  and  in  an  older  case,  1 
Vern.  240.  It  is  used  to  rebut  an  equity ;  the  defendant  says, 
"  The  agreement  you  seek  is  not  the  agreement  I  mean  to  enter 
into ; "  and  then  he  is  let  in  to  prove  fraud  or  mistake.  It 
should  be  recollected  what  are  the  words  of  the  statute :  "  No 
person  shall  be  charged  upon  any  contract  or  sale  of  lands,  &c. , 
unless  the  agreement,  or  some  memorandum  or  note  thereof,  shall 
be  in  writing,  and  signed  by  the  party  to  be  charged  therewith,  or 
some  other  person  thereunto  by  him  lawfully  authorized. "  No 
person  shall  be  charged  with  the  execution  of  an  agreement  who 
has  not  either  by  himself  or  his  agent  signed  a  written  agree- 
ment, but  the  statute  does  not  say  that  if  a  written  agreement 
is  signed,  the  same  exception  shall  not  hold  to  it  that  did  before 
the  statute.  Now,  before  the  statute,  if  a  bill  had  been  brought 
for  specific  performance,  and  it  had  appeared  that  the  agreement 
had  been  prepared  contrary  to  the  intent  of  the  defendant,  he 
might  have  said,  **  That  is  not  the  agreement  meant  to  have  been 
signed. "  Such  a  case  is  left  as  it  was,  by  the  statute :  it  does 
not  say,  that  a  written  agreement  shall  bind,  but  that  an  unwrit- 
ten agreement  shall  not  bind. 

Under  these  circumstances,  if  it  be  not  possible  to  make  this  a 
case  of  part-performance,  it  is  impossible  to  make  such  a  decree 
as  is  sought  by  the  plaintiff. 
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*  I  should  have  great  difficulty  if  there  were  evidence  [*  40] 
of  a  part-performance.  I  must  have  directed  a  further  in- 
quiry, for  the  party  has  not  suggested  by  his  bill  that  the  agree- 
ment was  for  three  lives,  or  for  any  speciiSc  time,  and  the  case 
stands,  both  on  the  pleadings  and  evidence,  imperfect  on  that 
head.  As  to  the  fact  that  leases  were  tendered  to  Mr.  Cooke,  and 
what  passed  on  that  occasion ;  it  is  not  said  that  he  had  read  them, 
or  that  he  knew  the  contents,  and  at  most  it  amounts  only  to  evi- 
dence of  this,  that  if  he  found  the  leases  not  improper,  and  that 
the  Cahills  would  give  up  possession,  he  agreed  to  execute  them. 

But  I  think  this  is  not  a  case  in  which  part'performance  ap- 
pears ;  the  only  circumstance  that  can  be  considered  as  amounting 
to  part-performance  is  the  payment  of  the  sum  of  fifty  guineas  to 
Mr.  Cooke.  Now,  it  has  always  been  considered  that  the  pay- 
ment of  money  is  not  to  be  deemed  part-performance  to  take  a  case 
out  of  the  statute.  Seagood  v.  Meale,  Prec.  Chan.  560,  is  the  lead- 
ing case  on  that  subject;  there,  a  guinea  was  paid  by  way  of 
earnest,  and  it  was  agreed  clearly  that  that  was  of  no  consequence, 
in  case  of  an  agreement  touching  lands ;  now,  if  payment  of  fifty 
guineas  would  take  a  case  out  of  the  statute,  payment  of  one 
guinea  would  do  so  equally;  for  it  is  paid  in  both  cases 
as  part-payment,  and  no  distinction  can  be  *  drawn.  [*41] 
But  the  great  reason,  as  I  think,  why  part-payment  does 
not  take  such  agreement  out  of  the  statute  is,  that  the  statute 
has  said,  sect.  13,  that  in  another  case,  namely,  with  respect  to 
goods,  it  shall  operate  as  part -performance.  And  the  Courts  have 
therefore  considered  this  as  excluding  agreements  for  lands,  because 
it  i3  to  be  inferred,  that  when  the  Legislature  said  it  should  bind 
in  the  case  of  goods,  and  were  silent  as  to  the  case  of  lands,  they 
meant  that  it  should  not  bind  in  the  case  of  lands. 

But  I  take  another  reason  also  to  prevail  on  the  subject.  I  take 
it  that  nothing  is  considered  as  a  part-performance  which  does 
not  put  the  party  into  a  situation  that  is  a  fraud  upon  him, 
unless  the  agreement  is  performed ;  for  instance,  if  upon  a  parol 
agreement,  a  man  is  admitted  into  possession,  he  is  made  a  tres- 
passer, and  is  liable  to  answer  as  a  trespasser  if  there  be  no  agree- 
ment This  is  put  strongly  in  the  case  of  Foxcraft  v.  Lister, 
cited,  Prec.  Ch.  519;  2  Vern.  456;  Vid.  Colles's  Pari.  C.  108; 
there  the  party  was  let  into  possession  on  a  parol  agreement,  and 
it  was  said  that  he  ought  not  to  be  liable  as  a  wrong-doer,  and  to 


732  CONTRACT. 


Ho.  70.  ^Gliiuui  ▼.  Cooka,  1  Soh.  &  Lef.  41,  48. 


account  for  the  rents  and  profits ;  and  why  ?  because  he  entered 
in  pursuance  of  an  agreement.  Then  for  the  purpose  of  defend- 
ing himself  against  a  charge  which  might  otherwise  be  made 
against  him,  such  evidence  was  admissible;  and  if  it  was  admis- 
sible for  such  purpose,  there  is  no  reason  why  it  should  not  be 
admissible  throughout.  That,  I  apprehend,  is  the  ground  on 
which  Courts  of  equity  have  proceeded,  in  permitting  part- 
performance  of  an  agreement  to  be  a  ground  for  avoiding  the  stat- 
ute ;  and  I  take  it  therefore  that  nothing  is  to  be  considered  as 
part-performance  which  is  not  of  that  nature.  Payment  of  money 
is  not  part-performance,  for  it  may  be  repaid ;  and  then  the  par- 
ties will  be  just  as  they  were  before,  especially  if  re- 
[*42]  paid  with  interest.  It  does  not  put  a  man  *who  has 
parted  with  his  money  into  the  situation  of  a  man  against 
whom  an  action  may  be  brought ;  for  in  the  case  of  Foxcraft  v. 
Lister,  which  first  led  the  way,  if  the  party  could  not  have  pro- 
duced in  evidence  the  parol  agreement,  he  might  have  been 
liable  in  damages  to  an  immense  extent. 

On  this  ground,  therefore,  I  think  this  is  not  a  case  in  which 
I  can  consider  that  there  is  a  part-performance  to  warrant  my 
decreeing  performance  of  an  agreement,  the  terms  of  which  are 
left  thus  imperfect,  and  must  be  supplied  by  parol  evidence, 
which  would  be  contrary  to  the  statute;  there  is  no  sufficient 
ground  to  consider  this  case  out  of  the  statute,  and  I  am  of 
opinion  that  the  bill  roust  be  dismissed. 

There  is  another  part  of  the  case  which  requires  a  little  notice ; 
the  plaintiff  does  appear  in  the  light  of  a  person  who  at  least 
offered  some  money  to  Meagher;  though  that  fact  is  not  distinctly 
alleged  by  the  answer,  yet  it  is  alleged  that  Meagher  entered 
into  this  agreement  with  the  plaintiffs  in  consequence  of  some 
money  which  he  received  from  them,  and  that  he  did  it  to  the 
prejudice  of  the  defendant:  it  also  appears  that  the  sum  of 
twenty  guineas  was  paid  by  the  plaintiffs  to  Meagher,  and  that  it 
was  paid  without  a  receipt  These  are  suspicious  circumstances; 
the  bill  insists  that  this  money  was  paid  on  account  of  rent;  if 
so,  why  was  not  some  receipt  given  for  it  as  well  as  for  other  pay- 
ments of  the  same  kind?  I  think  the  case  on  the  part  of  the 
plaintiff  very  suspicious,  and  not  at  all  favourable.  But  I  think 
the  conduct  of  the  defendant  also  very  unjustifiable,  —  quite  un- 
warrantable, after  retaining  the  fifty  guineas,  as  he   has   done; 
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he  receives  fifty  guineas  in  February  in  consequence  of  an  agree- 
ment which  was  to  be  executed  in  May ;  he  takes  advantage  of  the 
imperfection  of  the  agreement;  but  with  the  impression 
on  his  mind  *  that  it  was  imperfect,  he  retains  the  money     [*  43] 
in  his  hands  without  even  tendering  it,  until  a  bill  is  on 
the  point  of  being  filed. 

Although  I  dismiss  this  bill  as  to  the  performance  of  the  agree- 
ment for  a  lease,  yet  there  is  one  part  of  the  agreement  clecur 
and  distinct,  that  in  case  of  failure,  the  fifty  guineas  was  to  be 
repaid  with  interest,  and  therefore  I  shall  direct  the  register  to 
compute  what  is  due  on  the  foot  of  the  fifty  guineas  and  interest. 
I  have  a  great  inclination  to  give  the  plaintiffs  costs  on  that 
part  of  the  case ;  and  I  shall  dismiss  the  bill,  so  far  as  it  seeks 
a  lease,  without  costs.  As  to  the  Cahills,  they  have  acted  a 
dishonest  part ;  they  knew  of  the  agreement ;  and  I  shall  dismiss 
the  bill  as  against  them,  without  costs. 

Sutherland  v.  Briggi. 

1  Hare,  26-40  (s.  c.  11  L.  J.  Ch.  36). 

Contract, — Interest  in  Land.  —  Statute  of  Frauds. — Part  Performance. — 
Specific  Performance. 

The  plaiutiff  was  the  lessee  of  a  house  and  other  premises  for  a  term  [*  S6] 
of  thirty-one  years,  at  a  rent  of  £60^  and  was  under  a  covenant  to  make 
certain  improvements  on  the  property.  He  was  also  tenant  from  year  to  year 
of  an  adjoining  meadow  belonging  to  a  different  proprietor,  at  a  rent  of  £9. 
The  lessor  of  the  house  became  the  purchaser  of  the  meadow,  and  by  arrange- 
ment between  him  and  the  plaintiff,  the  improvements  were  extended,  and  part 
of  the  house  was  made  to  project  over  the  field,  and  part  of  the  field  was  attached 
to  the  demised  premises,  the  plaintiff  paying  about  half  of  the  expense  of  the 
alterations,  which  far  exceeded  the  sum  he  had  originally  covenanted  to  lay  out, 
and  also  signing  a  memorandum,  which  the  lessor  drew  up,  whereby  he  agreed 
to  pay  an  entire  rent  of  £S0  a  year  for  the  consolidated  property. 

Heldy  that  the  extension  of  the  house  into  the  meadow  by  the  plaintiff,  with 
the  concurrence  of  his  landlord,  was  evidence  of,  and  was  sufficient  consideration 
for,  a  contract  to  demise  the  meadow. 

That  the  act  of  building  part  of  the  house  upon  the  meadow,  if  it  was  evi- 
dence of  any  right,  was  evidence  of  a  right  which  affected  the  entire  tenement, 
and  that  it  could  not  be  restricted  so  as  to  affect  only  the  part  of  the  meadow 
actually  built  upon. 

That  the  extension  of  the  house,  part  of  the  demised  premises,  into  the  mea- 
dow, and  the  increase  and  consolidation  of  the  rents,  was  evidence  that  the 
meadow  was  to  bo  held  for  the  same  term  as  the  demised  premises. 

That  the  doctrine  with  regard  to  the  mutuality  of  contracts  had  no  applica- 
tion to  such  a  case. 
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By  an  indenture  of  lease,  dated  the  10th  of  October,  1831, 
James  Alexander  Frampton  demised  to  the  plaintiflf  a  house,  with 
some  cottages  adjoining,  situate  at  Hayes,  in  the  County  of  Mid- 
dlesex, for  the  term  of  thirty-one  years,  from  the  25th  of  Decem- 
ber, 1830,  at  the  yearly  rent  of  £60.  By  a  covenant  in  the  lease, 
the  plaintiflf  was  to  take  down  two  of  the  cottages  and  build  a 
house  upon  the  site,  with  suitable  offices,  at  an  expense  of  not  less 
than  £300,  of  which  £100  was  to  be  allowed  him  out  of  his  rent 
The  house  stood  upon  the  verge  of  the  demised  premises,  and  was 
separated  from  a  meadow,  the  property  of  a  Mr.  Lock,  only  by  a 
ditch,  of  about  six  feet  wide,  which  was  admitted  to  be  comprised 
in  the  lease.  Lock's  meadow  had  for  many  years  previously  been 
occupied  with  the  house  by  the  former  tenant  thereof,  at  a  yearly 
rent  of  £9 ;  and,  upon  the  lease  of  the  house  and  premises  being 
made  to  the  plaintiff,  he  became  a  tenant  from  year  to  year  of  the 
meadow  to  Mr.  Lock,  at  the  same  rent  of  £9. 

In  1834,  it  was  thought  advisable  that  the  house  should 
[*  27]  undergo  thorough  repair,  and  that  alterations  *  and  im- 
provements should  also  be  made  in  it ;  but  before  these  re- 
pairs or  improvements  were  commenced,  Mr.  Frampton  purchased 
the  meadow  of  Lock.  A  treaty  then  proceeded  between  Frampton 
and  the  plaintiflf  with  regard  to  the  projected  repairs  and  altera- 
tions in  the  house ;  and  it  was  proposed  to  extend  the  alterations 
and  improvements  into  Lock's  meadow.  The  house  was  ultimately 
altered  by  carrying  the  whole  of  it  back  to  the  very  edge,  if  not 
over  the  boundary  line  by  which  it  was  separated  from  the  mea- 
dow. The  principal  room  was  improved  by  the  addition  of  a  bow, 
the  whole  of  which  projected  into  Lock's  meadow ;  the  garden- 
fence  was  thrown  back  about  eighteen  feet ;  and  a  belt  of  trees 
was  planted  in  the  same  meadow.  The  cost  of  these  works, 
amounting  to  about  £660,  was  paid  by  the  plaintiflf  and  Mr. 
Frampton  nearly  in  moieties.  A  memorandum  was  then  drawn 
up  in  the  handwriting  of  Mr.  Frampton,  and  signed  by  the  plain- 
tiff in  the  following  words :  "  Mr.  Frampton  having  advanced  me 
the  sum  of  £350  towards  the  additions  and  improvements  lately 
made  by  me  to  the  house  and  premises  at  Hayes  in  my  occupation, 
in  addition  to  £150  previously  allowed  me  for  rebuilding  the 
adjoining  cottage,  it  is  agreed  that  the  rent  of  £69  now  paid  for 
the  house,  &c.,  and  field,  shall  be  increased  to  £80  a  year,  clear  of 
all  deductions  whatsoever,  commencing  from  Christmas  last,  dated 
the  3rd  day  of  February,  1836.  —A.  Sutherland." 
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Mr.  Frampton  died  in  September,  1836,  having  devised  his  real 
estates,  including  Lock's  meadow,  to  trustees  upon  certain  trusts 
for  sale.  From  the  time  of  the  agreement  of  the  8rd  of  February, 
1836,  until  the  10th  of  June,  1840,  the  plaintiff  held  the  two 
properties  as  one  tenement,  and  paid  an  entire  rent  of  £80  to 
Frampton  during  his  life,  and  after  his  death  to  his  devisees. 

*In  a  suit  which  was  instituted  for  the  administration  of  [*28] 
the  estate  of  Frampton,  Lock's  meadow  was  ordered  to  be 
sold,  and  was  described  in  the  particulars  of  sale,  as  in  the  occupa- 
tion of  the  plain tiflF  as  tenant  from  year  to  year  at  a  rent  of  £9. 
The  plaintifif,  by  his  solicitor,  attended  at  the  auction,  and  stated 
to  the  effect  that  the  meadow  was  held  by  the  plaintiff  under  the 
circumstances  for  the  residue  of  the  term  of  thirty-one  years,  and 
that  it  could  not  be  sold  otherwise  than  subject  to  the  right  of  the 
plaintiff.  The  sale  was  proceeded  with,  and  the  defendant,  who 
was  in  the  room  and  heard  the  statement  of  the  plaintiff's  solicitor, 
became  the  purchaser. 

On  the  10th  of  June,  1840,  the  plaintiff  was  served  by  the 
devisees  of  Frampton  with  a  notice  that  Lock's  meadow  was  con- 
veyed to  the  defendant,  and  that  he  was  entitled  to  the  rent  of  £9 
per  annum  from  the  preceding  midsummer.  On  the  11th  of  June, 
1840,  he  was  served  by  the  defendant  with  notice  to  quit  Lock's 
meadow,  which  was  followed  by  an  action  of  ejectment. 

The  bill  prayed  a  declaration  by  the  Court  that  the  plaintiff  was 
entitled  to  the  tenancy  and  occupation  of  Lock's  meadow  for  the 
residue  of  the  term  of  the  lease  of  the  10th  of  October,  1831,  and 
that  the  proceedings  in  ejectment  might  be  restrained  by  injunction. 
The  defendant,  by  his  answer,  denied  that  the  plaintiff  had  acquired 
any  title  to  the  meadow,  otherwise  than  as  tenant  from  year  to 
year ;  and  said,  that  if  any  part  of  the  meadow  had  been  built 
upon,  he  did  not  consider  such  part  to  have  been  included  in  his 
purchase,  and  he  made  no  claim  thereto.  He  also  alleged  that 
Frampton  held  the  house  as  a  trustee,  and  held  the  meadow 
only  *  in  his  own  right,  and  that  he  had  no  power  to  annex  [*  29] 
the  house  to  the  meadow;  and  a  deed  was  produced  in 
evidence  for  the  purpose  of  showing  the  existence  of  the  trust. 

Mr.  Temple  and  Mr.  Kenyon  Parker  for  the  plaintiff. 

Mr.  Simpkinson  and  Mr.  Faber  for  the  defendant 

The  arguments  are  stated  and  severally  considered  by  the  Vice- 
Chancellor  in  his  judgment. 
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Vice-Chancellor  Wigram,  — 

In  order  to  bring  the  real  question  in  this  cause  at  once  to  issue 
I  may  observe,  that  the  defendant  cannot  be  in  a  better  position 
than  Frampton  would  have  been  if  living.  The  plaintifif  being  in 
the  occupation  of  the  meadow  in  question  at  the  time  of  the 
defendant's  purchase,  he  must  be  affected  with  notice  of  the  inter- 
est, whatever  it  may  be,  which  the  plaintifif  had  in  it.  Allen  v. 
Anthony,  1  Mer.  282,  15  R  R  118.  But  independently  of  this 
rule  of  law,  it  is  proved,  and  indeed  admitted,  that  the  defendant 
at  the  time  of  his  purchase  had  notice  of  the  very  claim  which 
the  plaintifif  makes  in  this  suit  No  observation  has,  in  fact, 
been  addressed  to  the  court  on  the  part  of  the  defendant,  tending 
to  show  that  the  defendant  stands  in  a  different  position  from 
Frampton.  The  whole  argument  has  proceeded  upon  the  sup- 
position that  the  defendant  must  stand  or  fall  by  the  case  made 

against  Frampton. 
[*  30]        *  I  proceed,  therefore,  to  inquire  whether,  if  Frampton 
were  living  the  plaintiff  could,  as  against  him,  have  estab- 
lished the  right  he  now  claims  against  the  defendant,  and  the 
answer  to  this  question  will  determine  the  defendant's  liability. 

The  equity  upon  which  the  plaintifif  rests  his  case  is  the  expen- 
diture of  money  by  him  upon  the  house  and  premises  and  on 
Lock's  meadow,  upon  the  faith  of  an  alleged  agreement  with 
Frampton,  that,  in  consideration  of  that  expenditure  the  plaintifif 
should  have  a  lease  of  the  meadow  commensurate  with  his  interest 
in  the  house  and  premises. 

The  defendant  says  that  no  such  agreement  is  sufi&ciently  alleged 
in  the  bill  or  proved  in  the  cause.  And  further,  that  if  both  of 
these  points  should  be  decided  against  him,  there  are  other  grounds 
upon  which  he  may  successfully  rest  his  defence  to  the  bill,  and 
every  argument  which  ingenuity  could  suggest  has  been  urged  in 
support  of  the  defendant's  case. 

The  plaintifif  has  gone  into  evidence  both  oral  and  documentary. 
The  defendant  has  given  no  evidence  except  by  calling  the  attest- 
ing witness  to  a  deed,  which  I  shall  hereafter  notice,  who  proves 
his  own  handwriting  upon  the  deed  as  such  attesting  witness. 

Now  there  are  parts  of  this  case  which  are  free  from  all  doubt 
It  is  clear  that  the  specific  repairs,  alterations,  and  improvements 
which  were  made,  both  upon  the  house  and  premises,  and  upon 
Lock's  meadow,  were  determined  upon   by  Frampton   and    the 
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plaintifF  together ;  that  the  plaintiff  was  to  be  and  was  the  actor 
in  executing  these  works ;  that  a  surveyor,  appointed  on  the 
part  of  Frampton  superintended  the  works  when  in  *  pro-    [*  31] 
gress  ;  and  that  ultimately  the  expense  was  borne  by  both 
parties  in  nearly  equal  proportions. 

Taking  these  facts  as  established,  I  shall  begin  by  assuming  that 
the  agreement  upon  which  the  plaintiff  rests  his  case  is  sufficiently 
alleged  in  the  pleadings  and  proved  in  evidence,  and  upon  this 
hypothesis  I  shall  first  consider  the  points  which  have  been  urged 
at  the  bar  on  behalf  on  the  defendant 

The  first  point,  suggested  rather  than  pressed,  was,  that  the  plain- 
tiff being  in  possession  of  Lock's  meadow  as  tenant  from  year  to 
year,  the  expenditure  upon  the  property  did  not  unequivocally  show 
that  it  had  proceeded  upon  some  antecedent  contract  with  the 
landlord.  Undoubtedly  it  is,  in  general,  necessary  that  an  act  of 
part  performance,  which  is  to  take  a  case  out  of  the  Statute  of 
Frauds,  should  unequivocally  demonstrate  the  existence  of  some 
contract  to  which  it  must  be  referred.  Morphett  v.  Jones,  1  Swanst 
172 ;  1  Wilson,  100 ;  18  R  R  48.  But  if  the  act  of  extending  the 
house,  in  which  the  tenant  had  an  interest  for  a  term  of  years, 
into  the  meadow  with  the  landlord's  consent  be  not  evidence  of  a 
contract  between  them,  I  know  not  what  act  on  the  part  of  a  ten- 
ant in  possession  of  property  could  possibly  be  so  considered. 
Circumstances  much  less  stringent  have  been  deemed  sufficient 
Sugden,  Vend.  &  Pur.,  Vol.  I.  p.  20, 10th  ed.  And  if  the  case  of 
Mwndy  v.  JolUfe,  5  Myl.  &  Cr.  167,  in  which  Lord  Cottknham  dif- 
fered from  the  Vioe-Chancellor  of  England,  may  be  considered 
as  correctly  illustrating  the  rule  of  this  Court  as  to  the  acts  of  part 
performance  which  will  take  a  case  out  of  the  statute,  the  alter- 
ations of  the  garden  fence  and  making  the  plantation  in  the 
meadow,  would  be  *  sufficient  In  that  case,  the  expendi-  [*  32] 
ture  by  the  tenant  was  in  draining  the  land,  and  the  Court 
decreed  Mr.  JoUife  to  grant  him  a  lease,  upon  the  promise  of  which 
it  was  said  the  expense  of  draining  had  been  incurred. 

It  was  next  said  that  the  justice  of  the  case  would  be  satisfied 
by  giving  to  the  plaintiff  so  much  of  the  meadow  as  the  house 
stands  upon,  which  the  defendant  offered  to  do.  To  the  suggestion 
that  justice  would  be  satisfied  by  doing  this  I  cannot  accede ;  for 
some  additional  portion  of  the  meadow  would  be  essential  to 
the  enjoyment  of  the  house.  The  rules  of  this  Court,  however, 
VOL.  VI. — 47 


738  CONTRACT. 


Vo.  71.  —  Soihflriaiid  ▼.  Brifgi,  1  Haxe,  S8,  SS. 


will  not  permit  me  to  so  consider  the  case.  If  the  acts  done  by 
the  plaintifif  are  to  be  considered  as  acts  of  part  performance,  taking 
the  case  out  of  the  operation  of  the  statute,  the  rules  of  the  Court 
entitle  him  to  prove  the  entire  agreement  which  the  acts  relied 
upon  were  intended  partly,  to  perform.  The  act  of  building  part 
of  the  house  upon  the  meadow  was  an  act  affecting  the  whole 
tenement ;  namely,  Lock's  meadow,  and  not  that  part  of  it  only 
upon  which  the  house  stands.  The  case  of  Mundy  v.  JolUfe  will 
apply  also  to  this  part  of  the  present  case. 

A  third  point  taken  by  the  defendant  was,  that  the  time  for 
which  the  plaintiff  was  to  hold  and  occupy  the  meadow  was  not 
proved.  The  memorandum  of  the  3rd  of  February,  1836,  which  is 
in  Frampton's  handwriting,  does  not  mention  the  term  during 
which  the  plaintiff  is  to  hold  the  meadow,  for  which,  in  conjunc- 
tion with  the  house  and  premises  in  the  lease,  the  rent  of  £80  is 
to  be  paid,  and  no  other  evidence  is  given  specifically  applicable  to 
that  point.  But  I  cannot,  for  that  reason,  consider  that  the  plain- 
tiff has  not  proved  enough  to  support  the  allegation  in  his  bill  that 

the  time  for  which  he  was  to  hold  the  meadow  was  to  be 
[*  33]   commensurate  with  his  *  lease  of  the  house.     His  interest 

in  every  part  of  the  meadow  must  have  been  intended  to 
be  the  same.  It  could  not  have  been  intended  that  he  should  hold 
that  part  of  the  meadow  upon  which  the  house  stood  for  one  term 
and  the  residue  of  the  meadow  for  another.  And  about  the  term 
for  which  he  was  to  hold  so  much  of  the  meadow  as  the  house 
stood  on  there  can  be  no  doubt.  But  the  reservation  of  one  entire 
rent  of  £80  for  the  entire  property,  consisting  of  the  house  and 
premises  in  the  lease  of  October,  1831,  and  of  the  meadow,  are  suf- 
ficient to  determine  the  question.  The  £80  was  to  be  paid  for  the 
whole  and  every  part  of  the  consolidated  property  and  was  to  en- 
dure for  the  same  period  as  to  each  part  of  that  property.  There  is 
nothing  to  justify  an  apportionment  of  the  rent,  nor  any  guide 
for  such  apportionment.  The  whole  must  continue  for  the  same 
time. 

The  next  point,  and  one  which  was  strongly  urged  upon  me, 
was,  that  it  appeared  by  the  answer  and  by  the  deed,  as  to  which 
the  defendant  had  examined  his  only  witness,  that  Frampton  was 
not  beneficial  owner  of  the  house  and  premises  comprised  in  the 
lease ;  but  only  a  trustee  for  others,  and  (to  use  Mr.  Faber's  expres- 
sion) there  was  a  want  of  mutuality  in  the  agreement  which  this 
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bill  seeks  to  enforce.  It  was  insisted  that  Frampton  could  not  have 
compelled  the  plaintiff  to  accept  a  lease  of  the  meadow,  and  there- 
fore Frampton  could  not  be  compelled  to  grant  such  a  lease  to  the 
plaintiff.  I  must  observe,  in  the  first  place,  that  it  is  nowhere 
suggested  that  the  plaintiff  had  notice  of  the  trust  character  which 
it  is  now  said  that  Frampton  filled  at  the  time  of  the  agreement. 
Nor  does  it  appear,  even  from  the  deed  produced,  that  Frampton, 
in  his  character  of  trustes,  could  not  lawfully  have  granted  the 
lease  of  October,  1831.  Nor  does  the  deed  appear  neces- 
sarily to  identify  *  the  property  comprised  in  it  with  the  [*  34] 
house  and  premises  in  question  in  this  cause.  The  objec- 
tion in  my  opinion  is  not  well  taken.  Frampton  had  clearly  power 
to  grant  a  lease  of  the  meadow,  for  of  that  he  was  owner  in  fee, 
and  he  could  not  have  been  heard  to  say  that  he  would  not  grant 
such  lease  only  because  he  could  not  make  a  title  to  the  rest  of 
the  property.  The  doctrine  of  this  Court,  which  is  commonly  ex- 
pressed by  saying  "  contracts  must  be  mutual,"  has  no  application 
to  a  case  like  this.  A  vendor  cannot  make  a  purchaser  take  an 
estate  with  a  bad  title,  but  the  purchaser  may  compel  the  vendor 
to  give  him  the  estate  with  such  title  as  he  has.  A  party  who  has 
not  signed  an  agreement  relating  to  lands  may  enforce  it  against 
one  who  has  signed  it,  although  from  want  of  his  own  signature  he 
could  not  himself  have  been  compelled  to  execute  it. 

The  only  remaining  point  in  the  defence,  except  that  which  I  re- 
served at  the  outset,  was,  that  the  agreement  between  the  parties 
was  reduced  into  writing,  and  is  contained  in  the  memorandum  of 
the  3rd  February,  1836  ;  and  that,  as  the  duration  of  the  tenancy 
is  not  specified  therein,  the  Court  cannot  introduce  it  into  the 
agreement  between  the  parties,  for  that  would  be  to  add  a  term  by 
parol  to  a  written  agreement,  which  the  Court  cannot  do.  From 
what  I  have  already  said  it  will  have  been  seen  that  I  am  of  opinion 
that  the  memorandum  of  the  3rd  of  February,  1836,  taken  in  connec- 
tion with  the  facts  of  the  case,  to  which  I  consider  myself  clearly 
at  liberty  to  refer,  does  itself  ascertain  the  intended  duration  of  the 
plaintiff's  tenancy  of  the  meadow,  although  it  does  not  mention  it. 
Independently  of  this,  although  the  bill  is  not  very  conveniently 
framed  for  the  purpose,  I  think  myself  at  liberty  to  read  the  bill 
as  alleging  a  substantive  agreement  by  parol  on  the  part 
of  Frampton  to  grant  a  lease  of  the  *  meadow  for  a  term  [*  35] 
commensurate  with  the  plaintiff's  interest  in  the  house,  at 
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an  entire  rent  of  £80  for  the  whole  property.  If  the  pleadings 
may  be  so  read,  there  is  nothing  in  law  to  prevent  a  plaintiff  (who 
has  proved  an  act  of  part  performance  taking  the  case  out  of 
the  statute)  from  proving  the  parol  agreement  he  has  alleged, 
only  because  some  of  the  terms  of  that  agreement  are  in  writing, 
and  signed  by  the  party  charged.  He  may  use  the  memorandum 
of  the  3rd  of  February,  1836,  in  conjunction  with  the  other  evi- 
dence in  the  cause,  for  the  purpose  of  proving  the  terms  of  the 
substantive  parol  agreement  allied  in  the  bill.  But  for  the  rea- 
sons already  stated  it  is  unnecessary  to  go  into  that  point,  the 
memorandum  being,  in  my  opinion,  sufficient  in  itself  to  ascertain 
all  the  terms  of  the  agreement,  including  the  term  for  which  the 
lease  of  the  meadow  was  to  endure. 

The  only  question  which  remains  for  consideration  is  that  which 
I  have  hitherto  supposed  to  have  no  place  in  the  cause.  Has  the 
plaintiff  sufficiently  alleged  in  his  bill  and  proved  in  the  cause 
such  an  agreement  as  will  entitle  him  to  the  decree  he  asks  by 
his  bill  ?  I  reserved  this  point  for  the  last,  because  it  was  the 
point  most  strongly  insisted  upon  by  the  defendant's  counsel  at 
the  bar,  and  because  I  was  unable  at  the  hearing  of  the  cause  to 
satisfy  myself  what  the  agreement  was  which  the  bill  alleged.  I 
have  since  read  the  bill,  and  I  will  now  state  the  two  grounds, 
upon  either  of  which  I  think  the  plaintiff's  case  sustainable. 

The  first  ground  is,  that  the  bill  does  sufficiently  allege  an  agree- 
ment by  Frampton,  before  the  plaintiff  expended  his  money,  to 
grant  to  the  plaintiff  a  lease  of  the  meadow,  commensurate  with 
his  interest  in  the  house,  as  an  inducement  to,  and  consider- 
[*  36]  ation  for,  his  doing  *  the  repairs,  alterations,  and  improve- 
ments proposed  by  Frampton.  The  second  ground  is,  that 
there  was  a  sufficient  consideration  to  support  the  agreement  which 
was  come  to  between  the  parties  after  the  expenditure.  I  do  not 
say  that  either  of  these  propositions  is  alleged  in  the  bill  with  the 
precision  of  which  the  case  is  capable,  and  which  would  have  re- 
lieved the  Court  from  all  difficulty  upon  the  subject  But  I  think 
the  whole  tenor  of  the  bill  bears  out  the  construction  I  put 
upon  it. 

The  bill,  after  noticing  Mr.  Frampton's  proposal  to  the  plaintiff 
afi  to  the  repairs,  alterations,  and  improvements  referred  to,  and 
stating  the  arrangement  made  between  the  plaintiff  and  Frampton, 
upon  the  plaintiff's  suggestion,  that  the  plaintiff  should  apply  to 
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Lock  to  sell  the  meadow  to  Frampton,  proceeds  as  follows  :  "  That 
J.  A.  Frampton  expressed  his  assent  to  such  suggestion,  and  in- 
quired if  plaintiff  thought  that  the  said  Mr.  Lock  would  be 
disposed  to  sell  the  meadow,  as  if  so  he,  J.  A.  Frampton,  would 
certainly  purchase  it  and  attach  it  to  the  other  premises ;  and  J.  A. 
Frampton  ultimately  requested  plaintiff  to  see  Mr.  Lock,  and  to 
endeavour  to  effect  an  arrangement  with  him  for  the  purchase  of 
the  meadow,  and  which  plaintiff  undertook  to  do ;  and  it  was  then 
arranged  between  plaintiff  and  J.  A.  Frampton  that  the  aforesaid 
projected  alterations  and  improvements  should  not  be  commenced 
until-  the  result  of  the  negotiations  with  Mr.  Lock  should  be 
known,  he  J.  A.  Frampton  observing  that,  if  he  became  the  pur- 
chaser of  the  meadow,  it  might  be  desirable  to  take  in  part  thereof 
as  a  garden,  and  also  to  increase  the  house  by  extending  a  part  of 
the  proposed  new  buildings  beyond  the  boundary-line  between  the 
two  properties,  in  which  case  the  part  so  extended  would  neces- 
sarily project  into,  and  be  erected  on,  the  meadow  or  some  part 
thereof." 

*Now,  what  sense  am  I  here  to  put  upon  the  word  [•ST] 
''  attach/*  The  plaintiff  had  the  possession  of  the  field  at  the 
time  as  tenant  from  year  to  year,  and  had  suggested  to  Frampton,  as 
a  reason  for  purchasing  the  field,  the  improved  value  it  would  confer 
upon  the  house.  The  promise  to  attach  the  meadow  to  the  house, 
when  addressed  to  the  lessee  of  the  house  and  meadow,  who  was 
about  to  spend  money  upon  the  house,  can  have  no  rational 
interpretation  but  this,  that  the  meadow  should  be  so  attached  to 
the  house  that  the  two  should  be  enjoyed  together. 

The  bill  then  alleges,  that,  on  the  18th  of  October,  1834,  Framp- 
ton informed  the  plaintiff  that  the  purchase  of  the  meadow  was 
completed,  and  in  that  letter  he  treated  the  meadow  as  part  of  the 
premises  to  be  occupied  by  the  plaintiff  for  the  residue  of  the  term 
of  his  lease.  The  bill  further  alleges,  that  the  alterations  and 
improvements  in  question  could  not  have  been  made,  unless  it  was 
contemplated  and  intended,  as  the  fact  was,  that  the  meadow  was 
thenceforth  to  be  united  to  the  house,  and  to  be  held  and  enjoyed 
therewith  by  the  plaintiff  for  the  residue  of  the  term  of  his  lease. 
The  bill,  then,  after  stating  a  meeting  between  the  plaintiff  and 
Frampton,  at  which  the  then  projected  alterations  and  improve- 
ments were  discussed,  proceeds  as  follows:  ''That,  in  so  pointing 
out  the  said  alterations  and  improvements  to  Mr.  Dent,  it  was 
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distinctly  stated  and  understood,  that  the  same  were  to  be  made 
with  reference  to  the  field  being  attached  to,  and  forming  one 
occupancy  with,  the  house  and  premises,  and  in  such  comprehensive 
and  substantial  a  manner  as  that  the  same  might  be  permanently 
beneficial  thereto ;  and,  accordingly,  it  was  arranged,  among  other 
things,  that,  besides  a  part  of  the  house  being  converted  into  a 
dining-room  or  parlour  extending  into  the  field  as  aforesaid, 
[*  38]  *  the  whole  of  the  said  back  part  of  the  said  house,  forming 
a  range  of  building,  comprising  the  kitchen,  wash-house, 
stable,  and  coach-house,  should  be  entirely  taken  down  and  rebuilt 
on  an  enlarged  scale,  by  extending  the  same  along  the  whole 
length  thereof  into  the  said  field." 

There  are  numerous  other  passages  in  the  bill  to  the  same  effect 
as  those  I  have  cited.  Those,  however,  are  suflBcient  to  illustrate 
the  grounds  I  go  upon,  in  holding  that  this  bill  suJBSciently  alleges 
an  agreement  between  the  parties,  that  the  meadow  should  be 
annexed  to  the  house,  for  a  term  commensurate  with  the  plaintiffs 
interest  therein,  before  the  plaintiff  agreed  to  expend  his  money 
upon  the  premises. 

Whether  this  be  so  or  not,  T  am  clearly  of  opinion  that  there 
was  a  sufl&cient  consideration  for  the  agreement,  which  is  evidenced 
by  the  memorandum  of  the  3rd  February,  1836. 

In  the  course  of  the  argument,  the  correspondence  between  the 
parties,  which  is  in  evidence,  was  much  commented  upon  by 
the  defendant's  counsel.  Now,  without  saying  that  that  corres- 
pondence proves  the  plaintiff's  case,  I  am  safe  in  saying  that  it 
nowhere  contradicts  it.  In  fact,  I  think  it  strongly  supports  the 
plaintiff's  case ;  for  it  manifestly  treats  the  meadow  and  house  as 
one  concern,  when  the  subject  of  the  alterations  and  repairs  is 
under  discussion.  But  it  is  not  in  that  point  of  view  that  I 
consider  that  correspondence  as  important ;  that  importance  princi- 
pally consists  in  showing  that  it  was  upon  Frampton's  invitation 
tliat  the  plaintiff  expended  his  money  upon  the  premises. 

The  plaintiff  is  therefore  entitled  to  a  decree,  according 
[*  39]  to  the  prayer  of  his  bill ;  but  if  the  defendant  *  requires  it, 
I  shall  further  declare,  that  a  deed  shall  be  executed  for 
carrying  into  effect  the  agreement  of  the  parties,  and  refer  it  to  the 
Mfister  to  settle  the  same,  in  case  the  parties  differ.  The  defendant 
must  pay  the  costs  of  the  suit  to,  and  including,  the  hearing.  I 
make  no  order  now  as  to  subsequent  costs,  because  the  conduct 
ol^the  parties  may  influence  the  right  to  those  costs. 
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Declare  that  the  plaintifif,  his  executors,  administrators,  and 
assigns,  is  and  are  entitled  to  the  tenancy  and  occupation  of  the 
field  or  piece  of  meadow  land  in  the  pleadings  mentioned,  until 
the  expiration  of  the  lease,  dated  the  10th  of  October,  1831 ;  or  the 
sooner  determination  thereof,  by  any  act  done  or  committed  by  the 
plaintiff,  his  executors,  administrators,  or  assigns.  And  the  defend- 
ant is  to  execute  to  the  plaintiif,  at  the  plaintififs  expense,  a  lease 
of  the  said  field  or  piece  of  meadow  land,  for  the  term  during 
which  he  is  hereby  declared  entitled  to  the  tenancy  and  occupation 
thereof.  And  the  plaintiff  is  to  execute,  at  his  expense,  a  counter- 
part of  such  lease  for  the  defendant.  And  by  the  consent  of  the 
defendant,  it  is  ordered,  that  the  rent  to  be  reserved  in  respect  of 
the  said  field  or  piece  of  meadow  land  shall  be  £9  per  annum. 
And  let  it  be  referred  to  the  Meister  in  rotation,  to  settle  the  said 
lease  of  &c.,  in  case  the  parties  differ  about  the  same;  and  in 
settling  the  said  lease,  the  Master  is  to  have  regard  to  the  lease  of 
the  10th  of  October,  1831.  And  let  the  injunction  be  continued, 
and  let  the  Master  take  an  account  of  what  is  due  from  the  plain- 
tiff to  the  defendant,  in  respect  of  the  arrears  of  rent  of  the  said 
field,  &c.,  after  the  rate  of  £9  per  annum.  And  let  the  Master  tax 
the  plaintiff  his  costs  of  this  suit  up  to,  and  including,  the  hearing 
of  the  same.  And  let  what  the  Master  shall  find  to  be  the 
amount  of  such  arrears  of  rent,  together  with  the  *  expenses  [*  40] 
of  the  said  lease  and  counterpart,  be  deducted  from  the 
plaintiffs  costs  of  this  suit,  when  so  taxed ;  and  (providing  for  the 
costs  being  less  than  the  arrears  of  rent  and  expenses  of  the  lease) 
let  the  residue  of  such  costs  be  paid  by  the  defendant  to  the 
plaintiff.     And  any  of  the  parties  are  to  be  at  liberty  to  apply. 

ENGLISH  NOTES. 

Acts  done  preparatory  to  but  not  strictly  in  performance  of  the  con- 
tract are  not  acts  of  part  performance.  For  instance,  admeasurement 
of  the  lands,  preparation  of  a  draft  lease,  are  not  such  acts ;  Hawkins 
V.  Holmes  (1721),  1  P.  Wms.  770;  Pembroke  v.  Thorpe  (1740),  2 
Swanst.  437,  n.;  Whaley  v.  Bagnel  (1765),  1  Bro.  P.  C.  345;  Phillips 
Y.  Edwards  (1864),  33  Beav.  440.  In  the  last-mentioned  case,  land  was 
Tested  in  a  trustee  for  the  separate  use  of  Mrs.  £dwards,  and  the  deed  gave 
the  trustee  a  power  to  lease  at  the  request  in  writing  of  Mrs.  Edwards^ 
She  and  the  trustee  agreed  by  parol  to  let  the  property  to  Phillips,  and 
a  lease  was  prepared,  approved  of  and  executed  by  the  trustee  and  Mrs. 
Edwards ;   but  before  their  solicitor  had  parted  with  it  and  before 
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Phillips  had  executed  it,  Mrs.  Edwards  recalled  her  assent  to  it.  It 
was  held  that^  in  absence  of  her  request  to  grant  a  lease  in  writing,  she 
was  not  bound,  and  that  no  acts  had  been  done  in  part  performance 
which  would  take  the  case  out  of  the  Statute  of  Frauds.  With  this 
may  be  contrasted  the  case  of  Parker  v.  Smith  (1845),  1  Coll.  608. 
There  the  lease  of  a  colliery  was  in  the  name  of  a  firm  consisting  of 
four  partners,  two  of  whom  were  the  sons  of  the  lessor.  The  lessor 
agreed  to  grant  a  new  lease  on  reduced  terms  on  condition  that  the  old 
lease  was  surrendered;  and  one  of  his  sons  and  another  partner  retired 
from  the  business.  The  two  partners  retired  and  the  old  lease  was  sur- 
rendered. It  was  held  that  this  was  sufficient  part  performance  In  order 
to  obtain  specific  performance  of  the  parol  contract  for  the  new  lease  at 
a  reduced  rent. 

Acts  of  part  performance  are  evidence  of  a  preceding  parol  contract; 
but  they  cannot  create  a  contractual  obligation  where  none  existed  be* 
fore;  Maddison  v.  Alderson  (1883),  8  App.  Cas.  476,  62  L.  J.  Q.  B. 
737,  49  L.  T.  303,  31  W.  R.  820.  There  an  intestate  induced  a  woman 
to  serve  him  as  his  housekeeper  without  wages  for  many  years  and  to 
give  up  other  prospects  of  establishment  in  life  by  a  verbal  promise  to 
make  a  will  leaving  her  a  life  estate  in  land.  He  signed  a  will  carry- 
ing out  this  promise,  but  it  was  not  attested.  After  his  death,  the 
woman  brought  an  action  against  the  heir  of  the  intestate  for  a  declara- 
tion that  she  was  entitled  to  a  life  estate  in  the  land.  It  was  decided 
that  there  was  no  contract ;  and  even  if  there  was,  her  service  was  not 
unequivocally  referable  to  any  contract,  and  was  not  such  a  part  per 
formance  as  to  take  the  case  out  of  the  Statute  of  Frauds. 

The  acts  relied  upon  as  part  performance  must  without  mistake  or 
doubt  refer  to  a  contract,  and  must  not  be  inconsistent  with  the  con- 
tract sought  to  be  enforced.  For  instance,  mere  continuance  in  posses- 
sion by  a  lessee  is  equivocal  as  evidence  of  an  agreement  for  a  new 
lease,  and  is  not  considered  as  an  act  of  part  performance;  WtlU  v. 
Stnidlmg  (1797),  3  Ves.  378,  4  R.  R.  2^,  Frame  v.  Dawson  (1808), 
14  Vep.  386,  9  R.  R.  304.  But  continuance  in  possession  with  expen- 
diture of  money  or  payment  of  an  increased  rent  is  an  act  of  part  per- 
formanee  of  a  contract  for  a  new  lease;  Will*  v.  Stradling  {supra) ^ 
Nann  v.  Fabian  (1866),  L.  R.,  1  Ch.  35,  35  L.  J.  Ch.  140.  This 
tiit-mentioned  case  was  followed  in  Conner  v.  FiUgeraid  (1883),  11 
L.  K  (It,)  106. 

Tlip  contract  allowed  to  be  proved  by  acts  of  part  performance  must 
be  meh  a-s  the  Court  can  specifically  enforce  ;  Kirk  v.  Bromley  Union 
(1^8>.  2  Phil.  640.  There  a  builder  agreed  by  a  written  contract  under 
ittfaJ,  with  a  board  of  guardians,  to  build  a  workhoose  according  to 
a  deftnrd  plan  for  a  fixed  sum.     It  was  expressly  provided  that  no 
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allowance  was  to  be  made  to  the  builder  for  additional  work,  unless 
the  same  should  be  ordered  in  writing.  On  a  bill  to  compel  payi- 
ment  for  some  additional  works  done  without  any  written  order, 
but  with  the  knowledge  of  the  board,  it  was  held  that  the  subject* 
matter  of  the  claim  was  not  within  the  jurisdiction  of  the  Court, 
and  therefore  the  doctrine  of  part  performance  had  no  application. 
In  Crampton  v.  Varna  Railway  Co.  (1872),  L.  R.,  7  Ch.  562,  41 
L.  J.  Ch.  817,  the  agent  of  a  railway  company  made  a  contract  with 
the  contractor  for  the  line,  that  he  would  build  on  the  land  of  the  com- 
pany certain  cottages  more  substantial  than  would  be  required  for  his 
own  purposes,  and  would  leave  them  for  tlie  use  of  the  company,  and 
the  company  would  pay  him  £5000.  The  cottages  were  built  and  left, 
and  the  agent  of  the  company  agreed  with  the  contractor  that  he  should 
be  paid  £500  a  year  for  the  cottages  by  way  of  rent,  with  an  option  to 
the  company  to  purchase  them  for  £5000.  This  agreement  was  not 
under  seal,  although  by  the  enabling  act  all  contracts  above  £500  were 
required  to  be  under  seal.  The  rent  was  paid  for  some  years,  and  then 
the  company  refused  to  pay.  It  was  held  that  the  Court  of  Chancery 
had  no  jurisdiction  to  entertain  a  suit  for  specific  performance  of  such 
a  contract;  and  therefore  that  the  doctrine  of  part  performance  had  no 
application. 

The  act  of  part  performance  must  be  such  as  to  render  it  fraudulent 
for  the  defendant  to  screen  himself  behind  the  Statute  of  Frauds j 
Mundy  v.  Jolllfe  (1839),  6  My.  &  Cr.  167,  per  Lord  Cottenham  at 
p.  177;  Caton  v.  Caton  (1867),  L.  E.,  2  H.  L.  127,  No.  24,  p.  256,  ante. 

Payment  of  money  is  not  an  act  of  part  performance;  Clinan  v. 
Cooke  (No.  70,  supra) ;  Buckmaster  v.  Harrop  (1803),  7  Ves.  341,  6 
R.  R.  132.  Nor  is  marriage  an  act  of  part  performance  of  a  contract  to 
make  a  settlement  upon  marriage,  so  as  to  take  the  case  out  of  the  sec- 
tion relating  to  ''an  agreement  made  upon  consideration  of  marriage;  " 
La^sencBY.  Tiemey  (1849),  1  Mac.&  G.  551;    Caton  v.  Caton  (supra). 

Though  marriage  itself  is  not  part  performance,  acts  connected  with 
marriage,  such  as  execution  of  a  settlement  by  the  husband  in  pur- 
suance of  a  parol  agreement  with  the  wife's  relatives  {Hammer sley  y. 
De  Biel  (1845),  12  01.  &  Fin.  45),  or  letting  the  husband  into  the 
possession  of  the  lands  intended  to  be  settled  (Surcome  v.  Pinniger, 
(1855),  3  De  G.  M.  &  G.  571,  Ungley  v.  UngUy  (1877),  5  Ch.  D.  887, 
46  L.  J.  Ch.  854),  are  acts  of  part  performance. 

Expenditure  of  money  on  lands  is  part  performance  of  an  agreement 
for  a  lease  or  for  purchase ;  Lester  v.  Foxcroft  (1701),  1  Colles's  P. 
C.  108,  2  White  &  Tudor  Lead.  Cas. ;  Mundy  v.  Jollife  (1839),  5  My. 
&  Cr.  167;  Sutherland  v.  Briggs  (No.  71,  supra)  \  Farrall  v.  Daven^ 
part  (1863),  3  GifE.  363;  Norris  v.  Jackson  (1863),  3  Giff.  396. 
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Taking  possession  is  an  act  of  part  performance;  Shillibeer  y.  JarvU 
(1859),  8  De  G.  M.  i&  G.  79;  Powell  v.  Lovegrove  (1859),  8  De  G.  M. 
&  G.  357;  Flanagan  v.  Great  Western  Railway  Co.  (1869),  L.  R.,  7 
Eq.  116,  38  L.  J.  Ch.  117;  Coles  v.  Filkington  (1875),  L.  R.,  19  Eq. 
176,  44  L.  J.  Ch.  381;  Shepherd  v.  Walker  (1875),  L.  R.,  20  Eq.  659, 
44  L.  J.  Ch.  648. 

AMERICAN  NOTES. 

This  doctrine  is  nearly  universal  in  this  country.  Pomeroy's  Equity 
Jurisprudence,  §  1409 :  Lawson  on  Contracts,  §  475 ;  Glofs  y.  Hulburt,  102 
Massachusette,  24 ;  3  Am.  Rep.  418 :  Neale  v.  Neales,  9  Wallace  (U.  S.  Supr. 
Ct.),  1 ;  Bigelow  v.  ArmeSy  108  United  States,  10  ;  Wetmore  v.  White,  2  Caines' 
Cases  (New  York),  87  ;  2  Am.  Dec.  323 ;  Byan  v.  Dox,  34  New  York,  307 ; 
90  Am.  Dec.  696 ;  Ocerstreet  v.  Rice,  4  Bush  (Kentucky),  1 ;  96  Am.  Dec.  279 ; 
and  cases  cited  by  Mr.  Lawson  from  Maryland,  Michigan,  New  Jersey, 
Georgia.  See  also  Emmel  v.  Hayes,  102  Missouri,  186 ;  22  Am.  St.  Rep.  769 ; 
Welch  V.  Whelpley,  62  Michigan,  15 ;  4  Am.  St.  Rep.  810 ;  Shahan  v.  5irafi,  48 
Ohio  State,  25 ;  29  Am.  St.  Rep.  517 ;  Cutler  v.  Bahcoch,  81  Wisconsin,  195 ; 
29  Am.  St.  Rep.  882 ;  Grant  v.  Grant,  63  Connecticut,  530;  38  Am.  St.  Rep. 
879. 

The  contrary  rule  has  been  adopted  in  Box  v.  Stanford,  13  Smedes  &  Mar- 
shall (Mississippi),  93 ;  51  Am.  Dec.  142;  Dunn  v.  Mome,  3  Iredell  Equity 
(Nor.  Car.),  364 ;  Ridley  v.  McNairy,  2  Humphrey  (Tennessee),  174,  which 
seem  to  disregard  the  maxim  that  the  Statute  of  Frauds  shall  not  be  wielded 
to  work  a  fraud.  In  the  Mississippi  case  the  Court  observe  :  "  The  doctrine 
which  lets  in  one  equitable  exception  opens  the  door  for  the  whole  innu- 
merable series.  There  is  no  consistent  medium  course.  Either  all  the 
equitable  exceptions  introduced  by  the  English  Courts  must  be  admitted, 
or  we  must  adhere  to  the  plain  provisions  of  the  statute." 


Section    XI.  —  Rescission  of  Contracts  on  ground  of 
Misrepresentationy  etc. 

No.  72.  — FLIGHT  v.  BOOTH. 
(1834) 

RULE. 

Ml  si  REPRESENTATION  by  One  party  of  a  fact  essentially 
entering  into  the  inducement  upon  which  the  other  party 
i*nters  into  the  contract,  is  a  ground  on  which  the  latter 
may  avoid  or  rescind  the  contract. 
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1  Bing  N.  C.  370-879. 

Contract.  —  Sale  of  Interest  in  Land.  —  Misrepresentation.  —  Bescission. 

The  particulars  of  sale  uf  certain  leasehold  premises  in  Covent  Garden      [370] 
stated  that  under  the  original  lease   "no  offensive  trade  was  to  be 
carried  on,  and  that  the  premises  could  not  be  let  to  a  coffee-house  keeper  or 
working  hatter.*' 

The  original  lease,  when  produced,  appeared  to  prohibit  the  businesses  of 
brewer,  baker,  sugar-baker,  vintner,  victualler,  butcher,  tripe-seller^  poulterer, 
fishmonger,  cheese-seller,  fruiterer,  herb-seller,  coffee-house  keeper,  working 
hatter,  and  inauy  others,  and  the  sale  of  coals,  potatoes,  or  any  provisions : 
Held,  that  there  was  such  a  material  discrepancy  between  the  particulars  and 
the  lease,  as  to  entitle  a  purchaser  to  rescind  his  contract. 

This  cause  having,  by  consent  of  parties,  been  referred  to  arbi- 
tration under  an  order  of  nisi  prius,  the  arbitrator  found,  in  a 
special  award  — 

That  the  declaration  in  this  action  was  for  money  paid  by  the 
plaintiff  for  the  defendant's  use,  and  for  money  received  by  the 
defendant  to  the  plaintiff's  use,  to  which  the  general  issue 
was  pleaded ;  and  the  action  *  was  brought  to  recover  the  [*  371] 
sum  of  £100,  paid  by  the  plaintiff  as  a  deposit  on  the  pur- 
chase by  auction  of  certain  premises  situated  in  the  Piazza,  Covent 
Garden,  and  held  under  a  lease  from  the  Duke  of  Bedford.  The 
premises  were  described  in  the  printed  particulars  of  sale,  on 
the  back  of  which  the  plaintiff  had  signed  the  memorandum  of 
the  contract,  as  calculated  for  an  extensive  business  in  carpets, 
haberdashery,  drapery,  paper,  floor-cloth,  upholstery,  grocery,  tea 
trade,  or  coach-building.  It  was  also  stated  in  the  same  par- 
ticulars, that,  by  a  clause  in  the  lease,  "  the  lessee  is  to  insure 
the  premises  for  £3000,  and  no  offensive  trade  is  to  be  carried 
on;  they  cannot  be  let  to  a  coffee-house  keeper,  or  working 
hatter."  Printed  conditions  of  sale  followed;  and  by  the  sixth 
it  was  provided,  that  if,  through  any  mistake,  the  estate  should 
be  improperly  described,  or  any  error  or  misstatement  be  inserted 
in  that  particular,  such  error  or  misstatement  should  not  vitiate 
the  sale,  but  the  vendor  or  purchaser,  as  the  case  might  happen, 
should  pay  or  allow  a  proportionate  value  according  to  the  average 
of  the  whole  purchase-money,  as  a  compensation  either  way. 
By  the  last  condition  it  was,  among  other  things,  provided,  that 
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if  the  purchaser  should  neglect  or  fail  to  complete  the  pur- 
chase within  a  day,  which  had  expired  previously  to  the  com- 
mencement of  the  action,  the  deposit  money  should  become 
forfeited  to  the  vendor.  The  sale  took  place,  and  the  contract  was 
signed,  on  the  16th  of  May,  1833.  On  the  10th  of  June  an 
abstract  of  title  was  delivered  by  the  vendor's  solicitor  to  the 
plaintiflfs,  which  contained  the  following  note  of  the  proviso 
hereinafter  set  out :  "  Proviso  for  re-entry  in  case  of  non-payment 
of  rent,  or  non-performance  of  covenants,  or  carrying  on  any  par- 
ticular trade  without  a  license  for  that  purpose  under  the  hand  of 

the  Duke  of  Bedford  first  had  and  obtained."  At  the 
[*  372]  date  ♦  of  the  sale  and  contract  the  lease  was  a  valid  and 

subsisting  one.  The  plaintififs  solicitor  made  several  objec- 
tions upon  the  abstract  to  the  completion  of  the  purchase,  which 
the  arbitrator  found  to  have  been  either  insufficient  in  themselves, 
or  satisfactorily  removed :  but  the  plaintiff's  solicitor  never  required 
to  see  the  lease.  And  on  the  15th  of  July  the  plaintiff*,  so  far  as 
in  him  lay,  rescinded  the  contract ;  and  having  demanded  back 
again  the  deposit,  without  success,  brought  the  action  in  question. 

At  the  trial  of  the  cause  the  lease  was  produced,  and  appeared 
to  contain  the  following  proviso:  "Provided  always,  that  if  the 
yearly  rent  hereby  reserved,  or  any  part  thereof,  shall  be  unpaid 
for  fifteen  days  next  after  any  of  the  said  days  of  payment ;  or  if, 
at  any  time  during  the  continuance  of  the  said  term,  the  trades  or 
businesses  of  a  brewer,  baker,  sugar-baker,  vintner,  victualler, 
butcher,  tripe-seller,  poulterer,  fishmonger,  cheesemonger,  fruiterer, 
herb-seller,  coffee-house  keeper,  distiller,  dyer,  brazier,  smith,  tinman, 
farrier,  dealer  in  old  iron,  pipe-burner,  tallow-chandler,  soap-boiler, 
working  hatter,  or  any  or  either  of  them,  shall  be  used  or  exercised 
in  or  upon  the  said  demised  premises,  or  any  part  thereof ;  or  any 
auctions  or  public  sales  of  household  goods,  or  other  things,  be 
made  in  or  upon  the  said  premises,  or  any  part  thereof ;  or  the 
same  be  used  as  a  shop  or  place  for  the  sale  of  coals,  potatoes,  or 
any  provisions  whatever ;  or  if  the  lessees,  their  executors,  adminis- 
trators, or  assigns,  shall,  at  any  time  during  the  last  seven  years  of 
the  said  term,  assign  or  set  over  this  indenture,  or  any  part  of  the 
premises,  and  their  estate  and  interest  therein,  without  a  license 
for  that  purpose  under  the  hand  of  the  said  duke,  his  heirs  or 
assigns ;  or  on  breach  or  non-performance  of  any  or  either  of  the 
covenants  and  agreements  hereinbefore  contained ;  then  and  thenoe- 
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forth,  and  in  either  of  *  such  cases,  it  shall  be  lawful  for  [*  373] 
the  said  duke,  his  heirs  and  assigns,  to  re-enter." 

It  was  not  proved  before  the  arbitrator  that  the  plaintifif,  at  the 
time  of  the  sale,  or  of  the  signing  the  contract,  had  ever  seen  the 
lease  or  heard  it  read,  or  that  he  or  his  solicitor  were  aware  of 
the  terms  of  the  proviso  until  the  day  of  the  trial  Evidence  was 
offered,  on  the  part  of  the  defendant,  to  prove  that  the  lease  was 
produced  at  the  sale,  and  that  the  proviso  had  been  publicly  read. 
That  evidence  was  objected  to  on  the  part  of  the  plaintiffs  coun- 
sel ;  the  arbitrator  received  it  only  to  negative  any  wilful  con- 
cealment or  misrepresentation  by  the  defendant  of  the  terms  of  the 
lease;  and  found  that  none  such  was  proved  against  him.  No 
claim  was  made  by  the  defendant,  before  the  arbitrator,  for  dam- 
ages for  the  non-performance  of  the  plaintiffs  contract,  nor  any 
attempt  to  compel  a  specific  performance. 

Upon  these  facts,  the  arbitrator  found  that  the  plaintiff  had  good 
cause  of  action  against  the  defendant,  and  ordered  that  the  verdict 
should  be  reduced  to  the  sum  of  £100 ;  for  which  sum,  and  the 
costs  of  the  cause  when  taxed,  he  directed  that  the  plaintiff  should 
be  at  liberty  to  sign  judgment  on  the  sixth  day  of  Trinity  Term 
then  next  ensuing,  and  not  before.  And  if  the  facts  above  set  out 
did  not  authorize  the  plaintiff,  in  the  opinion  of  the  Court,  to  rescind 
the  contract  of  sale,  then  the  arbitrator  directed  the  verdict  to  be 
entered  for  the  defendant,  and  that  he  should  be  at  liberty  to  enter 
up  the  judgment  for  himself. 

Taddy,  Serjt.,  obtained  a  rule  nisi  to  enter  up  judgment  for  the 
defendant  under  this  award,  contending,  that  if  there  had  been  any 
misdescription  of  the  premises  at  the  auction,  it  was  a  misdescrip- 
tion originating  from  inadvertence,  and  not  from  fraud  or 
any  intention  to  *  mislead;  and  that,  under  such  circum-  [*374] 
stances,  though  the  plaintiff  might  require  compensation 
for  any  difference  in  value  between  the  representation  and  the 
reality,  yet  he  could  not  rescind  the  contract.  Duke  of  Norfolk  v. 
Worthy,  1  Camp.  337 ;  10  R.  B.  749 ;  Wright  v.  WUaon,  1  Mood.  & 
Rob.  207 ;  Stewart  v.  AUiston,  I  Mer.  26 ;  15  R  R.  81 ;  Trower  v. 
Neivcome,Z  Mer.  704;  17  R.  R.  171. 

Wilde,  Serjt,  showed  cause.  Where  the  misdescription,  whether 
proceeding  from  intention  or  inadvertence,  is  such  that  the  pur- 
chaser finds  himself  in  possession  of  a  thing  materially  differing 
from  that  which  he  proposed  to  buy,  he  is  at  liberty  to  rescind  the 
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contract.  Jones  v.  Edmy,  3  Camp.  285 ;  13  E.  R.  803 ;  Waring  v. 
Hoggarty  1  Ey.  &  Mood.  39 ;  Coverley  v.  Burrell,  5  B.  &  Aid.  257 ; 
Brealey  v.  Collins,  1  Young.  317.  Here  the  plaintiff  could  never 
have  inferred  from  the  particulars  prohibiting  offensive  trades  and 
the  business  of  coffee-house  keeper  and  hatter,  that  he  should  be 
prevented  from  selling  fruit  or  vegetables  in  a  district  devoted  to 
that  line  of  business.  There  is  no  principle  upon  which,  in  such 
a  case,  compensation  can  be  calculated.  Sherwood  v.  Robins,  1  M.  & 
M.  194.  The  object  of  the  purchaser  is  entirely  defeated,  and  he  can 
only  be  indemnified  by  rescinding  the  contract.  In  Tomhins  v.  White, 
3  Smith, 439 ;  8  R.  E.  735,  Lord  Ellenborough  said,"  A  little  more 
fairness  on  the  part  of  auctioneers  in  the  forming  of  their  particulars 
would  avoid  all  these  inconveniences.  There  is  always  either  a  sup- 
pression of  the  fair  description  of  the  premises,  or  there  is  some- 
thing stated  which  does  not  belong  to  them ;  and,  in  favour  of  justice, 
considering  how  little  knowledge  the  parties  have  of  the  thing 
sold,  much  more  particularity  and  fairness  might  be  ex- 
[♦  375]  pected  of  them."  ♦  In  The  Duke  of  Norfolk  v.  Worthy  the 
jury  found  that  the  misdescription  was  wilful.  Trower  v. 
Newcome  only  decided  that  bo-na  fides  is  not  to  be  impeached  by 
the  mere  babble  of  an  auction  room.  But  Stewart  v.  Alliston  is  in 
favour  of  the  plaintiff. 

Taddy  and  Cresswell  in  support  of  the  rule.  As  to  the  possi- 
bility of  the  plaintiff's  intending  to  deal  in  vegetables,  the  alleged 
misdescription  could  not  have  misled  him,  for  the  house  is  not  de- 
scribed as  situated  in  the  market,  but  in  the  piazza ;  and  the  rule, 
caveat  emptor,  applies.  The  lease  was  read  by  the  auctioneer,  and 
the  plaintiff  might  have  required  to  inspect  it.  Even  where  prop- 
erty is  held  under  a  lease  containing  covenants  contrary  to  custom, 
a  purchaser  is  not  entitled  to  compensation  if  he  knew  of  the 
existence  of  the  lease.  Hall  v.  Smith,  14  Ves.  426  ;  9  R  E.  313 ; 
Walter  v.  Maunde,  1  Jac.  &  Walk.  181.  21  E.  R  141.  The  arbi- 
trator having  found  that  there  was  no  fraud,  the  plaintiff  could  not 
rescind  the  contract.  Oldfield  v.  Bound,  5  Ves.  508 ;  5  R.  E.  107 ; 
Scott  V.  Hanson,  1  Sim.  13.  If  there  be  any  misdescription,  the 
conditions  of  sale  expressly  entitle  him  to  compensation,  and  Drcwe 
V.  Hanson,  6  Ves.  675,  shows  the  principle  on  which  it  may  be 
estimated.  Cur.  adv.  vuit. 
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TiNDAL,  G.  J.  The  question  in  this  case  arises  upon  the  special 
facts  found  by  the  arbitrator  on  his  award,  and  it  is  this,  whether 
the  plaintiff  was  at  liberty  under  the  circumstances  stated  in  the 
award  to  consider  the  contract  of  sale  to  be  rescinded.  For  if 
rescinded,  the  plaintiff  is  entitled  to  recover  the  deposit  as  money 
had  and  received  to  his  use ;  but  if  the  contract  is  still 
*  unrescinded  and  open,  the  present  action  is  not  maintain-  [*  376] 
able,  but  whatever  injury  the  plaintiff  has  sustained  by  the 
misdescription  must  form  the  subject  of  a  special  action  on  the 
contract  of  sale. 

Now  the  arbitrator  having  expressly  found  that  no  wilful  con- 
cealment or  misrepresentation  was  proved  against  the  defendant,  we 
must  consider  the  case  as  standing  clear  from  any  fraud,  and  take 
the  misdescription  of  the  premises  to  have  originated  either  from 
ignorance,  inadvertence,  or  accident. 

The  question,  therefore,  is  narrowed  to  the  single  point,  whether 
the  misdescription  in  the  printed  particulars  of  sale  of  the  premises 
to  be  sold  was  such  as  to  entitle  the  purchaser  to  rescind  the  con- 
tract altogether,  or  whether  it  was  such  as  was  contemplated  by 
the  sixth  condition  of  the  printed  particulars  of  sale,  by  which  it 
was  provided,  that  ''if  through  any  mistake  the  estate  should  be 
improperly  described,  or  any  error  or  misstatement  be  inserted  in 
that  particular,  such  error  or  misstatement  should  not  vitiate  the 
sale  thereof ;  but  the  vendor  or  purchaser,  as  the  case  might  hap- 
pen, should  pay  or  allow  a  proportionate  value  according  to  the 
average  of  the  whole  purchase-money  as  a  compensation,  either 
way." 

It  is  extremely  difficult  to  lay  down,  from  the  decided  cases,  any 
certain  definite  rule  which  shall  determine  what  misstatement  or 
misdescription  in  the  particulars  shall  justify  a  rescinding  of  the 
contract,  and  what  shall  be  the  ground  of  compensation  only.  All 
the  cases  concur  in  this,  that  where  the  misstatement  is  wilful 
or  designed,  it  amounts  to  fraud;  and  such  fraud,  upon  general 
principles  of  law,  avoids  the  contract  altogether.  But  with  respect 
to  misstatements  which  stand  clear  of  fraud  it  is  impossible  to 
reconcile  all  the  cases ;  some  of  them  laying  it  down  that 
no  misstatements  which  originate  in  carelessness,  *  how-  [*  377] 
ever  gross,  shall  avoid  the  contract,  but  shall  form  the 
subject  of  compensation  only,  Duke  of  Norfolk  v.  Worthy ,  Wright 
V.  Wilson  ;  whilst  other  cases  lay  down  the  rule  that  a  misdescrip- 
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tion  in  a  material  point,  although  occasioned  by  negligence  only, 
not  by  fraud,  will  vitiate  the  contract  of  sale.  Jones  v.  Edney, 
Waring  v.  Hoggart,  and  Stewart  v.  Alliston.  In  this  state  of  dis- 
crepancy between  the  decided  cases,  we  think  it  is,  at  all  events,  a 
safe  rule  to  adopt,  that  where  the  misdescription,  although  not  pro- 
ceeding from  fraud,  is  in  a  material  and  substantial  point,  so  far 
affecting  the  subject-matter  of  the  contract  that  it  may  reasonably 
be  supposed  that,  but  for  such  misdescription,  the  purchaser  might 
never  have  entered  into  the  contract  at  all,  in  such  case  the  con- 
tract is  avoided  altogether,  and  the  purchaser  is  not  bound  to  resort 
to  the  clause  of  compensation.  Under  such  a  state  of  facts,  the 
purchaser  may  be  considered  as  not  having  purchased  the  thing 
which  was  really  the  subject  of  the  sale,  as  in  Janes  v.  Edney,  where 
the  subject-matter  of  the  sale  was  described  to  be  "  a  free  public 
house,"  while  the  lease  contained  a  proviso  that  the  lessee  and  his 
assigns  should  take  all  their  beer  from  a  particular  brewery ;  in 
which  case  the  misdescription  was  held  to  be  fatal. 

In  the  case  under  discussion  the  particulars  represent  the  house 
as  calculated  for  an  extensive  business  in  various  trades  therein 
enumerated  ;  to  which  it  was  added,  "  that  no  offensive  trades  are 
to  be  carried  on;  the  premises  cannot  be  let  to  a  cofifee-house 
keeper  or  working  hatter."  Any  person  reading  this  particular, 
and  having  no  information  but  what  he  derives  from  it,  that  is, 

perhaps,  every  person  attending  the  sale,  would  conclude 
[*  378]    that  he  was  not  prevented  by  the  terms  of  the  *  lease 

from  carrying  on  any  trade  in  it,  except  those  which 
were  of  a  class  generally  acknowledged  to  be  offensive,  and  the 
two  enumerated  trades  of  coffee-house  keeper  and  working  hatter. 
He  would  never  suppose,  nor  have  any  reason  to  suppose,  that  he 
was  prevented  from  carrying  on  the  trade  of  a  baker,  a  fruiterer, 
or  a  herb-seller,  in  a  house  situated  in  the  piazza  of  Covent  Gar- 
den market,  much  less  that  the  lease  was  to  become  void  if  the 
house  so  situated  was  used  as  a  place  for  the  sale  of  any  provisions 
whatever.  The  latter  restriction  would  extend  to  prevent  trades 
of  the  most  innocent  and  inoffensive  kinds  from  being  exercised 
on  tlie  premiss  ;  such  as  a  flour  factor,  a  biscuit  seller,  or  the  like ; 
yet  such  are  the  restrictions  found  to  exist  in  the  lease  when  it  is 
first  submitted  to  the  inspection  of  the  purchaser.  Under  these 
circumstances,  it  appears  to  us,  that  a  lease  which  is  described  as 
contnining  a  restriction  against  offensive  trades,  and  a  lease  con- 
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taining  restrictions  not  only  against  oflfensive  trades,  but  also 
against  some  trades  that  are  inoffensive,  are  not  one  and  the  same 
thing,  but  a  different  subject-matter  of  contract ;  and  that  where  a 
man  purchases  by  the  former  description  it  may  very  well  be  sup- 
posed that  he  would  not  have  become  the  purchaser  whether  he 
bought  for  the  purpose  of  carrying  on  trade  upon  the  premises 
himself,  or  for  a  money  investment,  if  he  had  known  the  lease  had 
contained  the  larger  and  more  extensive  restrictions ;  and,  indeed, 
the  very  terms  of  the  sixth  condition  of  sale  scarcely  apply  to  a 
case  where  the  difference  of  value  is  so  uncertain  and  arbitrary  as 
in  the  present  case.  The  condition  that  the  parties  are  to  pay  or 
allow  a  proportionate  value  according  to  the  average,  will  com- 
prehend a  case  where  there  is  half  an  acre  more  or  less  than  is 
described,  or  cases  which  resolve  themselves  into  simple  calcula- 
tions of  that  nature;  but  how  will  it  govern  such  a 
misstatement  as  the  present  ?  What  *  action  at  law  can  [*  379] 
be  framed  upon  it  ?  It  would  at  least  involve  the  pur- 
chasers in  great  difficulties.  The  lease  being  in  the  hands  of  the 
vendor  he  had  peculiarly  and  indeed  exclusively  the  means  of 
knowledge  of  the  exact  restrictions  contained  in  it ;  the  purchaser 
at  the  auction  had  none.  For  the  reading  the  lease  at  the  auction 
by  the  auctioneer  has  been  decided  to  be  no  excuse  for  a  misde- 
scription of  the  terms  of  the  lease  in  the  particulars  of  sale.  Jones 
V.  JEdney,  3  Camp.  285  ;  13  R  R  803.  And  as  to  any  laches  on  the 
part  of  the  purchaser  in  not  sooner  demanding  an  iqspection  of  the 
lease,  which  was  urged  as  an  argument  on  the  part  of  the  defend- 
ant, he  had  not  the  most  distant  reason  to  suspect  any  misdescrip- 
tion, until  the  abstract  was  delivered,  and  then  the  suspicion  would 
come  too  late ;  for  the  question  is,  whether  he  was  bound  or  not 
at  the  time  the  contract  was  made.  If,  indeed,  there  had  been 
any  waiver  of  the  objection  in  this  case,  our  decision  would  have 
been  different ;  but  a  waiver  should  have  been  found  by  the  arbi- 
trator;  and  so  far  as  can  be  inferred  from  the  facts  found  upon  the 
award  the  lease  was  never  seen  by  the  purchaser  nor  the  objection 
ever  taken  until  the  trial  of  the  cause.  He  stood  then,  as  he  might 
do,  upon  his  legal  right  to  recover  the  deposit. 

Upon  the  whole,  we  see  no  reason  to  be  dissatisfied  with  the 
arbitrator's  award,  and  therefore  the  rule  for  entering  the  verdict 
for  the  defendant  must  be  discharged.  Rule  discharged, 
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ENGLISH  NOTES. 

Lord  Bramwell  in  Berry  v.  Ptek  (1889),  14  App.  Cas.  337,  at 
p.  349,  68  L.  J.  Ch.  864,  61  L,  T.  265,  38  W.  R.  33,  speaking  of  the  rights 
of  a  person  injured  by  an  incorrect  statement  inducing  a  contract,  ob- 
serves, ''To  these  may  now  be  added  the  equitable  rule  that  a  material 
misrepresentation,  though  not  fraudulent,  may  give  a  right  to  avoid  or  ■ 
rescind  a  contract  where  capable  of  such  rescission."  The  dicta  of  Lord 
Eldon  in  Mortlock  v.  Buller  (1804),  10  Ves.  292,  306,  7  R.  R.  417,  / 
422,  and  of  Lord  Erskine  in  Hahey  v.  Grant  (1806),  13  Ves.  73,  76, 
9  R^  R.  143,  145,  put  the  doctrine  of  specific  performance  with  compen- 
sation on  a  clear  basis.  In  the  former  case  Lord  Eldon  referred  to  an 
observation  of  Lord  Thurlow  upon  the  ground  of  the  doctrine,  namely, 
that  there  may  be  some  small  mistake  or  inaccuracy,  —  as  that  a  lease- 
hold interest  represented  to  be  for  twenty-one  years  may  be  for  twenty 
years  and  nine  months,  —  that  would  defeat  an  action  at  law;  and  yet 
lie  so  closely  in  compensation  that  it  ought  not  prevent  the  execution 
of  the  contract.  But  Lord  Eldon  further  observed,  **  That  has  been 
extended  to  a  great  length  in  this  Court."  In  the  latter  case  Lord 
Erskike  said:  ''If  a  Court  of  Equity  can  compel  a  party  to  perform  a 
contract,  substantially  different  from  that  which  he  entered  into,  and 
proceed  upon  the  principle  of  compensation,  as  it  has  compelled  him  to 
execute  a  contract  substantially  different,  and  substantially  less  than 
that,  from  which  he  stipulated,  without  some  very  distinct  limitation 
of  such  a  jurisdiction,  having  all  the  precision  of  law,  the  rights  of 
mankind  under  contracts  must  be  extremely  uncertain.  .  .  .  Equity 
does  not  permit  the  forms  of  law  to  be  made  instruments  of  injustice, 
and  will  interpose  against  parties,  attempting  to  avail  themselves  of 
the  rigid  rule  of  law  for  unconscientious  purposes.  Where  therefore 
advantage  is  taken  of  a  circumstance  that  does  not  admit  a  strict  per- 
formance of  the  contract,  if  the  failure  is  not  substantial,  equity  will 
interfere.  If,  for  instance,  the  contract  is  for  a  term  of  ninety-nine  years 
in  a  farm,  and  it  appears  that  the  vendor  has  only  ninety-eight  or  ninety- 
nine  years,  he  must  be  nonsuited  in  an  action :  but  equity  will  not  so 
deal  with  him ;  and  if  the  other  party  can  have  the  substantial  benefit 
of  his  contract,  that  slight  difference  being  of  no  importance  to  him, 
equity  will  interfere.  Thus  was  introduced  the  principle  of  compen- 
sation." 

The  following  are  some  of  the  cases  in  which  specific  performance 
with  compensation  has  been  ordered  or  refused:  — 

In  Fordyce  v.  Ford  (1794),  4  Bro.  C.  C.  494,  the  vendor  sued  upon  a 
contract  for  the  sale  of  "freehold  estate  with  leasehold  adjoining. '^ 
The  fact  was  that  out  of  the  seventy  acres  contracted  for,  only  eight 
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were  freehold,  and  the  rest  leasehold.  The  Court  refused  to  order  specific 
performance  with  compensation.  In  Calcraft  v.  Roebuck  (1790),  1  Ves. 
Jr.  221,  1  B.  K.  126,  specific  performance  with  compensation  was  or- 
dered of  a  contract  for  the  sale  of  186  aores  described  as  freehold,  out  of 
which  two  acres  were  held  under  a  yearly  tenancy.  In  re  Fawcett  and 
Holmes  (1889),  42  Ch.  D.  150,  58  L.  J.  Ch.  763,  61  L.  T.  106,  there 
was  a  contract  for  the  sale  of  a  house  and  huilder's  yard  described  as 
containing  1372  square  yards  and  a  clause  for  compensation  in  the 
event  of  misdescription.  The  contents  of  the  property  were  only  1033 
square  yards.     Specific  performance  with  compensation  was  ordered. 

An  express  condition  for  compensation  in  case  of  misdescription  will 
not  make  the  contract  good  if  the  misdescription  is  essential.  In  Dohell 
y.  Hutchinson  (Ex.  Ch.  1835),  3  Ad.  &  El.  355,  there  was  a  contract 
for  the  sale  of  leaseholds  with  such  a  condition.  The  property  was  de- 
scribed as  held  for  a  term  of  twenty-three  years,  at  a  rent  of  £55  and  as 
comprising  a  yard,  which  was  in  fact  not  comprehended  in  the  property 
held  for  the  term  at  £B6,  but  was  held  by  the  vendor  on  a  yearly  ten- 
ancy at  an  additional  rent.  The  yard  was  essential  to  the  enjoyment 
of  the  leasehold  property.  It  was  held  that,  the  yard  being  proved  to 
be  an  essential  part  of  the  premises  and  being  held  only  from  year  to 
year,  instead  of  a  term  of  twenty-three  years  as  stated  in  the  particulars, 
and  at  a  separate  rent,  the  defect  was  clearly  not  matter  of  compensation. 
So  a  right  of  way,  which  rendered  useless  a  close  advertised  for  building 
purposes  has  been  held  to  be  outside  the  condition  for  compensation ; 
Dykes  v.  Blake  (1838),  4  Bing.  N.  C.  463.  So,  in  Shackleton  v.  Sutcliffe 
(1849),  1  De  G.  &  S.  609,  where  land  was  contracted  to  be  sold  under  a 
particular  describing  it  as  fit  for  building,  whereas  it  was  subject  to 
easements  which  would  have  materially  interfered  with  its  use  as  build- 
ing land,  it  was  held,  notwithstanding  a  clause  providing  for  compensa- 
tion, that  specific  performance  subject  to  compensation  could  not  be 
enforced  on  the  purchaser.  In  Madeley  v.  Booth  (1852),  4  De  G.  &  S. 
718,  where  the  contract  was  for  sale  of  a  lease,  it  was  held,  notwith- 
standing a  clause  providing  for  compensation,  that  the  purchaser  could 
not  be  compelled  to  take  an  underlease  with  compensation.  The  same 
point  has  been  similarly  decided  by  the  Court  of  Appeal,  affirming  the 
decision  of  Kay,  J.,  in  Re  Bey f us  and  Master^ s  contract  (1888),  39 
Ch.  D.  110,  59  L.  T.  740,  37  W.  R.  261.  In  Price  v.  Macaulay  (1854), 
2  De  G.  M.  &  G.  339,  one  of  the  lots  sold  by  auction  was  described  as 
to  be  sold  with  a  reservoir  and  waterworks  yielding  an  income  of 
£60  per  annum ;  and  it  appeared  that  this  income  was  made  by  convey- 
ing the  water  to  certain  houses  over  a  piece  of  land  belonging  to 
strangers  and  over  which  the  vendor  had  anly  a  license  from  year  to 
year  at  a  rent  so  as  to  convey  the  water.    It  was  held,  notwithstanding 
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a  clause  providing  for  compensation^  that  the  misdescription  barred  the 
vendor's  right  of  enforcing  specific  performance. 

Misrepresentation,  in  order  to  avoid  a  contract,  must  be  an  untrue 
representation  or  statement  of  facts  made  by  a  party  to  the  contract  or 
by  his  agent,  and  not  by  a  stranger.  For  instance,  if  the  directors  of  a 
company  issue  false  reports,  and  a  third  person  contracts  with  share- 
holders, the  contract  remains  good  ;  Ex  parte  Worth  (1859),  4  Drew. 
629;  Peek  v.  Gumey  (1871),  L.  R.,  6  H.  L.  377. 

In  order  to  obtain  rescission  of  the  contract  on  the  ground  of  misre- 
presentation  it  is  not  necessary  to  show  knowledge  by  the  party  mak- 
ing the  representation  that  the  fact  represented  was  untrue.  There  are 
numerous  illustrations  of  this  statement  in  the  cases  where  an  action  is 
brought  against  a  company  for  rescission  of  the  plaintiff's  contract  of 
membership,  on  the  ground  of  misrepresentations  in  the  prospectus.  A 
simple  instance  is  the  case  of  Reese  River  Silver  Mining  Co,  v.  Smith 
(1869),  L,  K,  4  H.  L.  64, 39  L.  J.  Ch.  849.  It  is  to  be  observed  that  this 
class  of  cases  admits  concealment  as  well  as  misstatement  as  a  ground  of 
rescission,  for  the  reason  mentioned  in  the  next  rule  (p.  759,  post).  In 
Redgrave  v.  Hurd  (1881),  20  Ch.  D.  1,  51  L.  J.  Ch.  113,  the  plaintiff, 
by  misrepresentations  as  to  the  value  of  his  practice  as  a  solicitor,  had 
induced  the  defendant  to  buy  his  house,  together  with  the  goodwill  of 
his  business  as  a  solicitor.  The  plaintiff  claimed  specific  performance 
of  the  contract.  The  defendant  put  in  a  counterclaim  for  rescission  of 
the  contract  and  for  damages  on  the  ground  of  the  misrepresentation. 
It  was  not  pleaded  or  proved  that  the  plaintiff  knew  that  the  represen- 
tations were  untrue.  The  Court  of  Appeal  held  that  the  defendant  was 
entitled  to  have  the  contract  rescinded,  but  not  to  damages.  The  same 
principle  was  followed  in  Adam^  v.  NewUgging  (Newbigging  v.  Adams, 
1888),  13  App.  Cas.  308,  67  L.  J.  Ch.  1066,  69  L.  T.  267,  37  W.  R.  97. 

It  must  be  shown  that  the  misrepresentation  was  made  by  the  one 
party  with  the  intention  of  inducing  the  other  party  to  act  upon  it; 
and  that  he  did  act  upon  it ;  National  Exchange  Co.  v.  Drew  (1855), 
2  Macq.  103  ;  Peek  v.  Gumey  (1871),  L.  R.,  6  H.  L.  377,  43  L.  J.  Ch. 
19,  22  W.  R.  29.  And  if  the  party  setting  up  misrepresentation  as  de- 
fence to  an  action  on  the  contract,  has  relied  on  his  own  knowledge  or 
resorted  to  other  means  of  knowledge,  and  did  not  contract  on  the  sole 
strength  of  the  misrepresentation,  he  must  fail  in  his  defence ;  Attwood 
V.  Small  (1841),  6  CI.  &  Fin.  232 ;  Jennings  v.  Broughton  (1868),  5  De 
G.  M.&G.  126. 

A  case  very  similar  to  the  principal  case  is  that  of  Re  Davis  &  Cavey 
(1889),  40  Ch.  D.  608,  58  L.  J.  Ch.  143,  60  L.  T.  100,  37  W.  R.  217. 
The  plaintiff  had  purchased  at  an  auction  property  described  as  "  lease- 
hold business  premises."     After  the  sale  he  discovered  that  the  lease 


R.  C.  VOL.  VI.]      SECT.  XL  —  BESCISSION  OF  CONTRACTS.  757 

Ho.  78.  — FU^t  Y.  Booth.  —  HotM. 

contained  a  restriction  against  the  premises  being  used  as  a  public 
house.  It  was  held  by  Stirling,  J.,  that  the  plaintiff  was  entitled  to 
a  declaration  that  the  title  was  not  such  as  he  could  accept.  The 
learned  Judge  cited  at  length  the  principles  laid  down  in  the  judgment 
of  TiNDAL,  C.  J.,  p.  751,  supra, 

AMERICAN  NOTES. 

The  principal  case  is  cited  by  Mr.  Lawson  as  adjudging  that  ^  a  mis- 
description of  the  premises  sold,  or  of  the  liens  to  which  they  are  subject, 
though  made  without  any  fraudulent  intent,  will  vitiate  the  contract." 
But  he  observes :  *'  But  in  the  United  States  the  subject^-matter  of  the  con- 
tract for  the  sale  of  land  does  not  require  any  greater  degree  of  good 'faith 
on  the  part  of  the  vendor  than  is  required  on  the  sale  of  any  other  class 
of  property.  'The  rule  excusing  parties  from  making  disclosures  in  per- 
sonalty applies  equally  in  sales  of  real  estate.' "  Citing  Bigelow  on  Fraud, 
38 ;  Williams  v.  Spurr,  24  Michigan,  335.  See  Drake  v.  Collins,  5  Howard 
(Mississippi),  253. 

In  Williams  v.  Spurry  supra,  it  was  held  that  a  Court  of  equity  would  not 
set  aside  a  sale  of  lands,  at  the  instance  of  the  plaintiff,  who  was  a  dealer  and 
speculator  in  iron  lands,  and  had  discovered  iron  ore  upon  the  lands  in 
question,  and  had  entered  and  bought  them  for  iron  lands,  and  during  the 
negotiations  for  sale  had  mentioned  that  there  was  a  very  good  show  of  iron 
upon  them,  to  enhance  the  price,  and  finaUy  sold  them  on  that  basis  at  a 
price  largely  in  excess  of  their  value  as  timbered  lands,  and  against  defend-* 
ant,  who  falsely  pretended,  after  examination  of  the  lands  and  discovery 
of  their  value  for  iron,  that  he  wished  to  buy  them  for  the  timber,  and  con- 
cealed his  discovery  of  the  iron,  and  finally  bought  them  at  a  price  below 
their  value  as  iron  lands.  The  Court  said :  '*  They  were  not  only  at  liberty 
to  conceal  from  complainant  any  opinion  they  might  have  formed  of  the 
value  of  the  ores,  but  any  discoveries  they  might  have  made,  so  long  as  they 
did  nothing  to  prevent  him  from  making  any  examination  he  should  choose 
to  make,  or  from  adopting  his  own  course  to  obtain  such  information  as  he 
might  choose  to  obtain  at  his  own  expense  and  in  his  own  way." 

The  principal  case  is  cited  in  Kerr  on  Fraud,  pp.  63,  02,  243.  Dr.  Bigelow 
(Fraud,  §  2),  says  :  "  The  rule  excusing  parties  from  making  disclosures  on 
sales  of  personalty  applies  equally  in  sales  of  real  estate." 

This  doctrine  was  applied  in  Htirris  v.  Tyson,  24  Pennsylvania  State,  347 ; 
64  Am.  Dec.  661,  in  the  case  of  one  who  bought  lands  on  which  he  knew  there 
were  mines,  without  disclosing  that  fact.  **  The  ignorance  of  the  vendor  is 
not  of  itself  fraud  on  the  part  of  the  purchaser.  A  purchaser  is  not  bound  by 
our  laws  to  make  the  man  he  buys  from  as  wise  as  himself."  By  Black,  J. 

In  Williams  v.  Beazley,  3  J.  J.  Marshall  (Kentucky),  578,  it  was  said  ohUer, 
after  admitting  the  general  doctrine :  "  This  doctrine  however  will  not  justify 
the  purchaser  in  withholding  from  the  seller  knowledge  of  advantages,  or 
value  possessed  by  the  property,  owing  to  any  recent  discovery,  as  a  valuable 
mine  of  mineral,  of  which  the  purchaser  is  informed,  and  the  seller  ignorant 
at  the  time  of  the  contract." 
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Id  Law  v.  Grant,  37  Wisconsin,  548,  the  seller  of  land  knew  that  the  pur- 
chaser was  led  to  offer  an  extravagant  price  for  it  based  on  the  mistaken 
opinions  of  persons  who  had  walked  over  it,  and  from  that  observation  deemed 
it  rich  in  minerals,  but  the  purchaser  was  held  to  his  contract. 

In  Smith  V.  Beatty,  2  Iredell  Equity  (Nor.  Car.),  456;  40  Am.  Dec.  435,  it 
was  held  that  "  a  vendee,  who  knows  that  there  is  a  gold  mine  on  the  land,  is 
not  compelled  to  disclose  that  fact  to  the  vendor." 

In  Lioingston  v.  Peru  Iron  Co,,  2  Paige  Chancery  (New  York),  390,  the  ven- 
dee applied  to  the  vendor  to  purchase  a  lot  of  wild  land,  representing  that  it 
was  worth  nothing  except  for  a  sheep  pasture,  while  in  fact  he  knew  there  was 
a  valuable  mine  on  it,  of  which  the  vendor  was  ignorant.  This  was  held  such 
a  fraud  as  would  avoid  the  sale.  Walworth,  Chancellor,  observed :  '*  I  am 
not  aware  of  any  case  in  our  own  Courts  or  in  England,  where  the  simple 
suppression  by  the  buyer,  of  a  fact  which  materially  enhanced  the  value  of 
the  property,  has  been  deemed  sufficient  to  set  aside  the  sale  on  the  ground 
of  fraud.  The  rule  is  different  where  the  purchaser  applies  to  a  Court  of 
equity  to  enforce  the  specific  performance  of  an  agreement.  In  such  a  case 
this  Court  will  not  enforce  the  specific  performance  of  a  contract,  if  the  com- 
plainant has  intentionally  concealed  a  material  fact  from  the  adverse  party,  the 
disclosure  of  which  would  have  prevented  the  making  of  the  agreement ;  but 
he  will  be  left  to  his  remedy  at  law.  It  has  even  been  questioned  by  many 
whether  the  suppression  of  a  material  fact  by  the  one  party,  of  which  fact  he 
knew  the  other  party  to  be  ignorant,  was  not  of  itself  sufficient  to  avoid  the 
contract  on  the  ground  of  fraud.  Thus  in  Perkins  v.  McGavock,  Cooke,  417, 
the  Court  of  Errors  and  Appeals  in  Tennessee,  say  it  is  a  sound  principle  of 
equity  that  each  party  to  a  contract  is  bound  to  disclose  to  the  other  all  he 
knows  resx>ecting  the  subject-matter  materially  affecting  a  correct  view  of  it, 
unless  common  observation  would  have  furnished  the  information.  They 
also  say  that  neglect  to  disclose  facts  within  the  knowledge  of  one  party  and 
not  of  the  other  would  in  equity  be  a  concealment,  which  is  both  immoral  and 
unjust.  Although  our  Courts  have  not  gone  that  length,  yet  even  in  this 
State,  very  slight  circumstances,  in  addition  to  the  intentional  concealment  of 
a  fact,  have  been  considered  sufficient  to  constitute  a  fraud  upon  the  other 
party." 

In  Bovman  v.  Bates,  2  Bibb  (Kentucky),  47 ;  4  Am.  Dec.  677,  a  person 
discovered  a  valuable  salt  spring  on  another's  land,  and  bought  the  tract  from 
him  at  an  ordinary  price,  concealing  his  discovery.  The  sale  was  set  aside 
for  that  reason.  Of  this  case  Mr.  Pomeroy  says :  "  One  cannot  help  admiring 
the  stem  morality  of  this  decision,  even  if  it  be  not  sustained  by  the  current 
of  authority."  But  in  this  case  there  was  proof  of  artifice  on  the  part  of  the 
vendee  to  prevent  the  vendor's  agent  from  giving  his  principal  information  of 
the  discovery,  amounting  to  an  attempt  to  bribe  or  corrupt  him,  and  false  and 
fraudulent  declarations  that  the  salt  «  was  not  worth  anything.'*  One  Judge 
dissented. 
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No.   73.  — VENEZUELA  EAILWAY  COMPANY  v.  KISCH. 

KISCH  v.   VENEZUELA  RAILWAY  COMPANY. 

(1867.) 

No.   74  — ERLANGER  v.  NEW  SOMBRERO  PHOSPHATE 

COMPANY. 

NEW  SOMBRERO  PHOSPHATE  COMPANY  u  ERLANGER 

(1870.) 

RULE. 

A  duty  to  disclose  material  facts  may  arise  by  reason  of 
a  fiduciary  relation  between  the  parties.  Where  there  is 
such  a  duty  on  the  one  party  the  contract  may  be  avoided 
or  rescinded  by  the  other  on  the  ground  of  concealment  of 
a  material  fact. 

A  company  issuing  a  prospectus  on  the  faith  of  which 
persons  are  invited  to  join  the  company,  lies  under  the 
duty  of  disclosing  all  material  facts  within  the  knowledge 
of  their  agents,  the  authors  of  the  prospectus,  which  might 
reasonably  have  deterred  those  persons  from  taking  shares. 

Promoters  of  a  company  stand  in  a  fiduciary  relation  to 
the  company,  and  when  promoters  (as  vendors  or  other- 
wise) make  a  contract  with  the  company,  they  are  bound 
to  disclose  all  facts  which  could  reasonably  influence  a 
party  contracting  with  them  (as  purchasers  or  otherwise) 
in  making  the  contract. 

Venezuela  Railway  Compajiy  (Appellants)  v.  Kisoh  (Bespondent). 
Kisoh  V.  Yeneznela  Railway  Company. 

L.  R.  3  H.  L.  99-126  (8.  c.  36  L.  J.  Ch.  849,  16  L.  T.  500,  15  W.  B.  821). 

Company  —  ProspecHu  —  Misrepresentation,  [99  ] 

No  misstatement  or  concealment  of  any  material  facts  or  circumstances  ought 
to  be  permitted  in  a  prospectus  issued  to  invite  persons  to  become  shareholders 
in  a  projected  company. 
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The  public  are,  in  such  a  case,  entitled  to  have  theeaine  opportunity  of  judg- 
ing of  everything  material  to  a  hnowledge  of  the  Uue  character  of  the  under- 
taking as  the  promoters  themselves  possess. 

Where  there  has  been  fraudulent  misrepresentation  or  wilful  concealment  of 
facts,  by  which  a  person  has  been  induced  to  enter  into  a  contract,  it  is  no 
answer  to  his  claim  to  be  relieved  from  it,  that  he  might  have  known  the  truth 
by  proper  inquiry. 

But  he  must  apply  for  relief  without  delay  when  the  true  character  of  the 
statements  in  the  prospectus  has  been  disclosed  to  him. 
[100]  Whore  a  prospectus  described  a  contract  for  the  construction  of  a  line 
of  railway  as  entered  into  at  ''  a  price  considerably  within  the  available 
capital  of  the  company,"  and  the  facts  were  that  from  the  nominal  capital  of 
£500,000  were  to  be  deducted  £50,000  as  the  price  of  purchasing  the  concession 
to  make  the  railway,  and  the  contract  price  for  making  it  was  £420,000,  the 
representation  was  held  to  be  untrue  and  deceptive. 

This  was  an  appeal  against  a  decision  of  the  Lokds  Justices,  by 
which  an  order  of  Yice-Chancellor  Sir  John  Stuakt  had  been 
reversed.* 

In  the  year  1856,  the  Legislature  of  Venezuela,  with  a  view  to 
establish  railways  there  by  the  aid  of  foreign  adventurers  passed 
a  law  authorizing  the  executive  government  to  conclude  contracts 
for  the  construction  of  certain  lines  of  railway  to  be  called  *  The 
Central  Bailroad  of  Venezuela, "  giving,  of  course,  certain  advan- 
tages to  those  who  should  enter  into  such  contracts.  On  the  18th 
of  January,  1857,  a  contract  was  entered  into  between  the  secreta- 
ries for  the  interior,  for  justice,  for  the  treasury,  and  for  foreign 
relations,  of  the  one  part,  and  certain  persons  forming  a  financial 
company,  and  called  "  concessionaries, '  on  the  other,  by  which 
the  latter  bound  themselves  to  construct  certain  railways  on  the 
terms  mentioned  in  the  contract.  The  construction  of  the  rail- 
ways was  at  first  prevented  by  the  existence  of  a  war,  which, 
having  come  to  an  end,  the  period  for  commencing  the  works 
was  fixed  for  the  31st  of  July,  1864.  One  of  the  terms  of  the 
contract  required  the  deposit  of  £20,000  as  *  caution 
f*  101]  money  '  for  the  commencement  of  •  the  works  within 
twelve  months  after  that  date.  The  original  concession- 
aries ultimately  sold  the  concession,  such  of  the  works  as  had 
been  commenced,  and  the  plant  therectf,  to  the  appellants,  the 
promoters  of  the  present  company,  the  Central  Bailway  Company 
of  Venezuela,  Limited,  for  the  sum  of  £50,000.  The  company 
>  Forrepoitof  cMeintheCoozibelowieeSlMG.J.  4S.1S2. 
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formed  by  the  appellants  was,  in  July,  1864,  registered  under  the 
Companies  Act,  1862,  and  the  memorandum  of  association  stated 
that  the  objects  of  the  company  were  the  constructing,  maintain- 
ing, managing,  and  working  railways  in  Venezuela,  the  first 
section  of  which  was  to  be  from  Puerto  Cabello  to  San  Felipe,  a 
distance  of  fifty-four  miles,  the  supplying  the  plant,  acquiring 
concessions  from  the  government,  &c. ,  and  the  capital  was  stated 
to  be  £500,000  in  10,000  shares  of  £50  each.  The  prospectus 
issued  by  the  appellants  set  forth  that,  among  other  advantages 
enjoyed  by  the  company,  there  was  a  government  guarantie  to 
the  shareholders  of  9  per  cent,  per  annum,  for  twenty  years,  on 
the  capital  employed,  amply  secured  by  a  mortgage  of  10  per  cent 
on  the  import  duties  of  La  Guayra  and  Puerto  Cabello,  together 
with  2J  per  cent,  guaranteed  by  the  contractor  during  the  con- 
struction of  the  line,  and  that  the  interest  would  run  from  the 
commencement  of  the  works.  The  prospectus  represented  that 
Venezuela  possessed  perhaps  the  most  prolific  soil  in  the  world ; 
that  tens  of  thousands  of  acres  awaited  occupation ;  that  the  rail- 
way would  pass  through  a  district  most  productive  in  coffee, 
cocoa,  cotton,  hides,  indigo,  &c.,  and  richly  agricultural;  so 
that  '*  a  large  and  permanent  traf&c  will  be  at  once  secured  to 
the  company,"  and  that  the  government  of  the  republic  had 
bound  itself  not  to  grant,  for  a  period  of  twenty-five  years,  any 
other  concession  for  the  construction  of  a  railway  in  the  direction 
of  the  Central  Eailway.  The  prospectus  went  on  thus  to  describe 
the  privileges  secured  to  the  company  :  — 

1.  **  A  guarantie  of  9  per  cent,  interest  on  all  calls  paid  on 
account  of  the  subscribed  capital  for  a  period  of  twenty  years, 
amply  secured  by  a  cession  of  the  import  duties  of  La  Guayra  and 
Puerto  Cabello. " 

4  **  A  free  grant  of  all  lands  required  for  the  construction  of 
the  railways,  and  for  the  stations  and  other  buildings  required  to 
be  executed. " 

5.   "  A  free  grant  of  30,000  acres  of  land,  in  addition 
to  the  above,  *  in  the  provinces  through  which  the  rail-   [*  102] 
way  will  pass,  and  for  which  land  warrants  will  be  issued 
to  the  company  on  the  completion  of  the  line. " 

As  to  the  contractor,  the  prospectus  set  forth :  "  A  contract  has 
been  entered  into  by  the  company  with  a  responsible  contractor, 
based  upon  surveys,  plans,  and  sections  approved  by  the  govern- 
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ment,  for  the  completion  of  the  line  from  Puerto  Cabello  to 
San  Felipe,  including  stations  and  rolling  stock,  at  a  price  con- 
siderably within  the  available  capital,  and  the  works  will  be 
commenced  forthwith.  Security  has  been  taken  for  the  due 
fulfilment  of  the  contract  The  contractor,  also,  in  consideration 
of  receiving  a  large  quantity  of  timber  along  the  line  for  his  use, 
guarantees  2^  per  cent,  on  the  paid-up  capital  during  the  con- 
struction of  the  works. " 

The  respondent  received  a  copy  of  the  prospectus  in  the  ordinary 
way  by  post.  Attached  to  it  was  the  common  form  of  applica- 
tion for  shares,  containing  the  usual  words,  *"  I  agree  to  be  bound 
by  all  the  conditions  and  regulations  contained  in  the  memoran- 
dum and  articles  of  association."  He  paid,  on  the  13th  of  July, 
the  sum  of  £100  into  the  bankers  of  the  appellants,  and  then 
signed  the  form  of  application  for  100  shares,  and  forwarded  it. 
The  shares  were  allotted  to  him  at  once.  With  this  letter  of 
allotment,  dated  14th  of  July,  came  a  demand  on  him  to  pay  the 
farther  sum  'of  £2  per  share.  On  the  20th  of  July  he  paid  that 
call,  but  before  doing  so,  called  at  the  office  of  the  company,  had 
an  interview  with  the  secretary,  and  asked  that  the  number  of 
shares  allotted  him  might  be  reduced  to  twenty.  On  the  25th  of 
July  the  secretary  wrote  to  say  that  the  directors  could  not 
comply  with  his  request,  adding,  **  but  there  will  be  no  difficulty 
in  your  disposing  of  them  on  the  Stock  Exchange. "  In  Septem- 
ber a  farther  call  of  £2  per  share  was  made  on  the  respondent, 
which,  however,  he  did  not  answer,  and  the  solicitors  for  the 
appellants  applied  to  him  on  the  subject  by  letter  on  the  11th 
of  November.  On  the  following  day,  the  respondent's  solicitor 
applied  for  permission  to  inspect  the  concessions  and  contracts 
referred  to  in  the  prospectus.  This  application  was  granted,  and 
he  and  the  respondent  examined  these  documents  on  the  22nd  of 

November.  The  call  was  not  paid,  and  on  the  15th  of 
[*  103]   December,  1864,  the  respondent  owed  for  *  unpaid  calls, 

and  for  interest  thereon,  the  sum  of  £707  18«.  2rf.,  and  an 
action  was  brought  against  him  in  the  Court  of  Common  Pleas  to 
recover  the  amount.  The  declaration  was  delivered  on  the  26th 
of  January,  1865,  and  on  the  28th  of  January  the  respondent  filed 
his  bill  in  Chancery,  in  which  he  set  forth  the  circumstances  of 
his  becoming  a  shareholder  in  the  company,  alleged  untnithful- 
ness  in  the  representations  made  in  the  prospectus,  the  discovery 
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of  certain  facts  of  which  he  was  ignorant  when  he  applied  for 
shares,  and  that  he  would  not  have  taken  the  shares  if  he  had 
known  these  facts;  and  he  prayed,  therefore,  that  he  might  be 
released  from  the  contract  on  account  of  the  fraudulent  misrepre- 
sentations of  the  directors,  that  they  might  be  ordered  to  repay  to 
him  the  deposit  and  the  calls  paid  by  him,  with  interest  and 
expenses,  and  he  offered  to  return  them  the  said  shares ;  and  he 
farther  prayed  that  they  might  be  restrained  from  proceeding  in 
the  action. 

The  representations  of  which  he  especially  complained  were 
the  statements  as  to  the  capital  of  the  company,  from  which  all 
mention  of  the  £50,000  for  the  purchase  of  the  concession  was 
omitted,  while  the  contract  for  the  construction  of  the  line  was 
made  for  £420,000,  thus  leaving  no  more  than  a  possible  balance 
of  £30,000  for  all  contingencies ;  the  statements  as  to  the  grants 
of  land,  as  to  the  guarantie  of  9  per  cent.,  and  as  to  the  way  in 
which  that  amount  of  interest  was  secured  on  the  imports  of 
Puerto  Cabello  and  La  Guayra.  He  also  insisted  that  there  had 
been  great  and  material  misrepresentations  as  to  the  contractor, 
his  duties  and  liabilities. 

Evidence  was  taken  on  both  sides,  and  the  various  documents 
were  produced.^  The  authority  given  by  the  Legislature  to  the 
government  of  Venezuela,  of  April,  1856,  was  thus  set  forth: 
—  "  The  executive  power  is  authorized,  in  order  that,  in  the  name 
of  the  nation,  and  as  far  as  ten  years,  it  guarantees  the  interest 
up  to  7  per  cent  on  the  capital  which,  during  this  time,  may  be 
employed  in  railroads ;  but,  in  case  that  the  roads  shall  not  be 
producing  any  interest  on  account  of  any  causes  imputable  to  the 
company,  the  nation  shall  not  be  obliged  to  pay  the  said 
interest.  **  *  Article  17  of  the  contract  (made  in  January,  [*  104] 
1857)  was  in  these  terms :  "  The  executive  power,  in  the 
name  of  the  nation,  guarantees,  for  ten  years,  as  a  minimum, 
the  interest  of  7  per  cent  annually,  in  favour  of  the  capital 
which,  during  this  time,  may  be  employed  in  the  railroads,  while 
these  do  not  produce  it  from  a  cause  not  imputable  to  the  com- 
pany; and,  it  being  understood  that,  from  the  time  when  they 
may  produce  any,  the  nation  shall  not  be  bound  to  pay  in  this 

1  The  documentg  are  qaoted  as  given    The  translations  are  very  nnsatisfactorj, 
in   the   printed  papers   laid  before  the    and  in  some  instances  hardly  intelligible. 
House.    The  originals  were  not  printed. 
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time,  except  what  may  be  wanting  to  complete  the  7  per  cent 
guaranteed. ' 

By  an  authoritative  article  of  October,  1858,  called  "  An  Ex- 
planation of  the  last-mentioned  Contract, "  it  was  declared  (Article 
7),  "  That  the  interest  of  which  Article  17  speaks  shall  not  be 
paid  except  upon  the  sums  really  and  actually  laid  out  upon  the 
railroads;  .  .  .  and,  whatever  may  be  the  amount  of  the  sum 
employed  in  them,  the  assistance  of  the  government  for  the  pay- 
ment of  the  7  per  cent,  aforesaid,  shall  not  exceed  the  10  per  cent, 
of  the  import  and  export  duties  which  may  be  collected  by  the 
Custom  House  of  Puerto  Cabello ;  that  as  soon  as  the  proceeds  of 
the  Central  Bailroad  exceed  7  per  cent  of  the  sums  expended  upon 
it,  the  excess  shall  be  applied  to  the  reimbursement  of  that 
which  the  government  may  have  paid  in  virtue  of  this  article, 
unless  the  company  decides  to  make  the  reimbursement  with 
shares  of  the  said  undertaking. "  The  article  went  on  to  declare 
the  appointment,  by  the  government,  of  a  director,  who  was, 
even  though  he  might  have  no  shares  in  the  company,  to  be  a 
controller  of  the  company,  and  who  was  to  have  a  salary  paid  by 
the  company,  "  and  that  the  payment  of  the  7  per  cent  offered  by 
this  article  shall  not  commence  but  when  the  company  has  a 
capital  of  200,000  dollars  at  least,  beyond  the  privileged  shares 
mentioned  in  the  Article  13. " 

In  September,  1863,  the  government  passed  some  resolutions, 
one  of  which  (Article  3)  was  as  follows :  *  The  government  agrees 
to  guarantee,  as  a  minimum,  for  the  term  of  20  years,  interest 
at  9  per  cent  per  annum,  in  favour  of  the  capitals  which  may 
enter  into  the  coffers  of  the  company,  from  the  day  on  which  the 
government  receives  the  official  intimation  that  the  works  of  the 
railway  have  been  commenced,  and  the  amount  of  the  sum  which 
this  interest  is  to  gain  will  be  verified  by  the  repre- 
[*105]  sentative  of  the  *  government,  who,  for  this  and  other 
purposes,  will  have  a  seat  in  the  direction  of  the  company 
at  London.  This  interest  is  guaranteed  so  long  as  the  said 
capital  does  not  produce  9  per  cent  for  a  reason  not  imputable  to 
the  company,  and  this  being  understood  in  the  same  terms  which 
Article  17  of  the  contract  of  January,  1857,  and  its  only  para- 
graph, express.  For  the  payment  of  this  interest  there  is  set 
apart,  specially  and  signally,  during  the  first  year,  the  5  per 
cent,  and  in  the  rest,  the  10  per  cent  of  the  import  duties  of  the 
Custom  Houses  of  La  Guayra  and  Puerto  Cabello.  * 
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A  decree  of  the  28th  of  January,  1864,  contained  the  follow- 
ing article :  **  The  government  will  guarantee  as  dividend  on 
the  capital  employed  as  far  as  9  per  cent,  per  annum,  while,  for 
causes  not  imputable  to  the  company,  what  the  line  may  produce 
do  not  reach  so  much ;  but  this  guarantie  shall  never  be  for  more 
than  20  years. " 

With  regard  to  the  granting  of  lands  to  the  company,  the  Arti- 
cles 3  and  7  of  the  decree  of  April,  1856,  were  these :  "  Art.  3. 
For  fixing  in  the  contract  the  rules  necessary  for  obtaining  pri- 
vate property  when  it  may  be  necessary  for  the  railway  line  or  its 
dependencies,  there  being  previously  the  just  indemnification  on 
the  part  of  the  undertaking ;  the  work  being  considered  as  one  of 
public  convenience.  The  waste  lands, ^  which,  according  to  the 
present  decree,  it  is  agreed  to  give  to  the  company,  shall  only  be 
able  to  be  taken  from  the  provinces  benefited  by  the  railroad,  and 
in  case  there  be  not  such  in  these,  the  concession  remains  without 
effect,  which  cannot  be  a  subject  for  claim.  In  the  grounds  ceded 
by  the  present  decree,  those  are  not  included  which  with  any 
title  the  Venezuelans  }>osses8  at  the  time  of  the  publication  of 
this  decree. ' 

In  the  contract  of  the  18th  of  January,  1857,  Article  4  pro- 
vided that  —  "  The  executive  power,  making  use  of  the  authoriza- 
tion which  the  legislative  decree  already  mentioned  gives  to  it, 
grants  to  the  Senor  Lorenzo  Jose  and  his  associates,  and  their 
heirs  and  successors,  the  ownership  of  500  fanegadas  of 
waste  lands  *  for  each  mile  of  railway  which  they  may  [*  106] 
construct,  in  addition  to  30  varas  of  width  for  the  line 
of  road,  throughout  all  its  extent,  and  to  those  which  may  be  neces- 
sary for  forming  the  depots  or  offices  which  the  service  of  the  railway 
may  require ;  provided  that  the  said  lands  are  in  the  provinces 
benefited  without  being  owned  by  Venezuelans  at  the  date  of  this 
contract.  *  "In  case  the  lands  necessary  for  the  line  of  the  road, 
its  depots  and  ofl&ces,  are  private  property,  the  executive  power 
shall  intervene  (if  the  company  and  the  owner  do  not  arrange 
between  themselves)  to  cause  them  to  be  ceded  to  the  company, 
the  just  indemnification  having  previously  been  made  by  the 
latter  for  their  actual  value,  determined  by  skilled  persons  to  be 

^  There    was   mnch  dincnssion  about    lands,  the  appeUants  that  it  meant  nnoc- 
the   meaning    of    thi^   expression — the    cnpied  or  unappropriated  lands, 
respondent  insisted  that  it  meant  waste 
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named  by  the  company  and  the  proprietor,  one  by  each  party, 
and  an  umpire  whom  the  government  shall  name,  without  their 
entering  into  the  estimate  the  greater  value  which  the  railway 
itself  will  give  them. " 

Art.  5.  "  Each  time  the  company  presents  constructed  a  part  of 
the  railway  which  can  be  made  use  of  by  the  public,  there  shall 
be  given  to  it  the  titles  of  the  waste  land  corresponding  to  the 
extension  of  that  part. " 

As  to  the  contractor,  — the  real  arrangement  with  him  was  as 
follows :  **  That  the  contractor  shall  pay  to  the  company  interest 
at  the  rate  of  2]^  per  cent,  per  annum  on  all  capital  which  should 
from  time  to  time  be  paid  up  in  the  company,  during  the  time  of 
the  construction  of  the  railway  and  works,  and  until  such  railway 
and  works  are  delivered  up  to  the  company  entirely  completed, 
and  fit  for  traffic  in  accordance  with  the  plan,  section,  and  speci- 
fication :  Provided  that  the  liability  of  the  contractor  to  pay  such 
interest  should  cease  when,  and  so  soon  as  he  should  have  paid 
the  company  for  such  interest  sums  of  money  amounting  in  the 
aggregate  to  £20,000.  That  in  order  to  provide  a  fund  for  the 
payment  of  such  interest,  it  should  be  lawful  for  the  company  to 
deduct  and  retain  £5  per  cent,  interest  out  of  every  payment  to 
be  made  to  the  contractor  until  the  sums  so  deducted  and  retained 
shall  amount  to  £20,000,  when  the  sums  so  deducted  and  retained 
should  be  passed  to  the  credit  of  the  contractor  in  interest  account 
with  the  company,  and  such  account  should  be  debited  at  the  end 
of  every  six  months  at  the  rate  of  2  J  per  cent,  per  annum 
[•  107]  on  the  paid-up  capital  of  the  company  for  the  *  time  being 
until  such  debt  should  amount  to  the  sum  of  £20,000, 
and  until  the  completion  and  delivery  up  to  traflSc  of  the  entire 
line.  •  It  was  also  alleged  that  he  had  been  in  pecuniary  embar- 
rassment, and  so  was  not  what  the  prospectus  described  him. 

The  cause  was  heard  before  Vice-Chancellor  Stuart,  upon  in- 
terlocutory motion  for  an  injunction ;  and  on  the  21st  of  March, 
1865,  the  respondent's  bill  was  ordered  to  be  dismissed  with  costs. 
On  appeal  to  the  Lords  Justices,  an  injunction  was  granted, 
and  the  order  of  the  Vice-Chancellor,  dismissing  the  bill, 
was  reversed.     The  defendants  appealed  to  the  House  of  Lords. 

The  appeal  having  been  aigued, 
[111]         May  14.      The  Lord  Chancellor  (Lord  Chelmspord) 
having  stated  the  facts  of  the  case,  said: — 
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The  respondent  alleges  that  the  prospectus  which  induced  him 
to  purchase  the  shares  contains  fraudulent  representations, 
which  *  entitle  him  to  have  the  purchase  declared  void.  [*112] 
The  appellants,  denying  that  there  are  any  false  repre- 
sentations in  the  prospectus,  contend  that  the  respondent's  delay 
in  instituting  his  suit  as  soon  as  he  had  knowledge,  or  means  of 
knowledge,  of  all  the  facts,  is  fatal  to  his  claim  to  relief. 

There  is  some  little  uncertainty  as  to  the  exact  time  when  the 
respondent  made  the  discovery  that  the  representations  in  the 
praspectus  were  not  bond  fide.  He  at  first  said  that  it  was  within 
three  days  after  receiving  his  letter  of  allotment,  which  would 
be  as  early  as  the  16th  of  July;  then,  that  it  was  after  he  had 
paid  the  £1  and  the  £2,  the  latter  being  the  call  on  his  100 
shares,  which  was  paid  on  the  25th  of  July. 

In  his  bill,  the  respondent  states,  that  "^  it  was  in  or  about 
September,  1864,  he  heard  rumours  that  the  statements  in  the 
prospectus  were,  to  a  great  degree,  false;  that  on  the  22nd  of 
November  he  went  to  the  oflSce  of  the  company,  when  certain 
documents  were  produced,  and  from  them  he,  for  the  first  time, 
learnt  with  certainty  that  the  statements  contained  in  the  pro- 
spectus issued  by  the  company  were  false  in  many  particulars. " 

The  fair  result  of  these  statements  appears  to  me  to  be,  that 
although  the  respondent  might  have  heard  unfavourable  rumours, 
and  conceived  suspicions  of  the  company,  at  an  early  period  after 
he  obtained  his  shares,  yet  that  he  received  no  certain  informa- 
tion upon  which  he  could  act  until  the  month  of  November,  and 
he  did  nothing  between  that  day  and  the  28th  of  January,  1865 
(when  he  filed  his  bill),  which  amounted  to  acquiescence.  This 
case  differs  in  this  respect  from  that  of  Ex  parte  Briggs,  L.  R  1 
Eq.  483,  35  L.  J.  Ch.  320,  which  was  mainly  relied  upon  in  sup- 
port of  the  objection  of  delay;  for  there,  Mr.  Briggs,  after  he 
discovered  that  the  representations  in  a  prospectus,  on  the  faith 
of  which  he  was  induced  to  take  shares,  were  false,  dealt  with 
the  shares  as  owner  by  instructing  his  broker  to  sell  them.  The 
respondent,  therefore,  has  not  precluded  himself  by  laches  from 
his  right  to  have  the  contract  for  the  purchase  of  shares  in  the 
company  rescinded,  provided  he  has  clearly  and  distinctly  alleged 
in  his  bill  :he  fraudulent  representations  (or  any  of  them)  upon 
which  he  relies,  and  has  established  them  by  satisfactory 
evidence. 
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f*113]  *The  alleged  representations  are  contained  in  a  pro- 
spectus, the  object  of  which  was  to  invite  the  public  gen- 
erally to  join  the  proposed  undertaking.  In  an  advertisement 
of  this  description  some  allowance  must  always  be  made  for  the 
sanguine  expectations  of  the  promoters  of  the  adventure,  and  no 
prudent  man  will  accept  the  prospects,  which  are  always  held 
out  by  the  originators  of  every  new  scheme,  without  considerable 
abatement. 

But  although,  in  its  introduction  to  the  public,  some  high 
colouring,  and  even  exaggeration  in  the  description  of  the  advan- 
tages which  are  likely  to  be  enjoyed  by  the  subscribers  to  an 
undertaking,  may  be  expected,  yet  no  misstatement  or  conceal- 
ment of  any  material  facts  or  circumstances  ought  to  be  permitted. 
In  my  opinion,  the  public  who  are  invited  by  a  prospectus  to  join 
in  any  new  adventure,  ought  to  have  the  same  opportunity  of 
judging  of  everything  which  has  a  material  bearing  on  its  true 
character,  as  the  promoters  themselves  possess.  It  cannot  be  too 
frequently  or  too  strongly  impressed  upon  those  who,  having 
projected  any  undertaking,  are  desirous  of  obtaining  the  co- 
operation of  persons  who  have  no  other  information  on  the  subject 
than  that  which  they  choose  to  convey,  that  the  utmost  candour 
and  honesty  ought  to  characterize  their  published  statements. 
As  was  said  by  Vice-Chancel  lor  Kindkrsley,  in  the  case  of  the 
Nev)  Brunsvnck  and  Canada  Railway  Company  v.  Mvggeridge,  1  Dr. 
&  Sm.  381 ;  30  L  J.  Ch.  242,  "  Those  who  issue  a  prospectus  hold- 
ing out  to  the  public  the  great  advantages  which  will  accrue  to  per- 
sons who  will  take  shares  in  a  proposed  undertaking,  and  inviting 
them  to  take  shares  on  the  fail^  of  the  representations  therein 
contained,  are  bound  to  state  everything  with  strict  and  scrupu- 
lous accuracy,  and  not  only  to  abstain  from  stating  as  fact  that 
which  is  not  so,  but  to  omit  no  one  fact  within  their  knowledge, 
the  existence  of  which  might  in  any  degree  affect  the  nature,  or 
extent,  or  quality  of  the  privileges  and  advantages  which  the 
prospectus  holds  out  as  inducements  to  take  shares. " 

Applying  these  principles  to  the  prospectus  in  question,  I  pro- 
ceed to  consider  the  grounds  upon  which  it  is  impeached  by  the 
bill  of  the  respondent  Although  the  Lords  Justices  decided  in 
favour  of  the  respondent  upon  two  only  of  the  alleged  misrepre- 
sentations, or,  rather,  concealments  of  facts,  in  the  pro- 
[*  114]   spectus,  and  *  expressed  an  opinion  against  him  upon  the 
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others,  it  is  quite  open  to  him  to  maintain  the  decree  upon 
any  of  the  grounds  laid  in  his  bill,  and  accordingly  the  argu- 
ment on  his  behalf  has  been  extended  to  every  misstatement  in 
the  prospectus,  which  he  has  attributed  to  the  company. 

I  will  pass  lightly  over  those  misstatements  in,  or  omissions 
from,  the  prospectus,  which  in  my  opinion  do  not  establish  a  case 
against  the  appellants ;  agreeing,  however,  with  the  remark  made 
in  the  course  of  the  argument  for  the  respondent,  that  the  sup- 
pression of  a  fact  will  often  amount  to  a  misrepresentation. 

I  do  not  think  that  there  is  anything  in  the  omission  from  the 
prospectus  of  all  mention  of  the  deposit  of  £20,000  which  the 
company  was  to  make,  and  which  was  to  be  forfeited  if  the  con- 
struction of  the  railway  was  not  commenced  by  a  certain  day. 
The  respondent  alleges,  in  his  bill,  that  the  appellants,  by  under- 
taking only  one  line  of  the  railway,  and  neglecting  to  commence 
or  undertake  another,  are  liable  to  forfeit  the  £20,000.  It  ap- 
pears to  me  that  the  omission  to  mention  this  required  deposit 
would  be  no  evidence  of  wilful  suppression  of  the  truth,  even  if 
the  liability  to  its  being  forfeited  existed.  The  effect  of  the 
deposit  would  be  to  quicken  the  diligence  of  the  company  to 
commence  the  works,  in  order  to  obtain  its  return.  And  if  the 
fact  of  the  deposit  being  in  jeopardy  by  anything  which  occurred 
after  the  issuing  of  the  prospectus  can  have  any  bearing  upon  the 
statements  it  contains  (which  I  think  it  cannot),  the  evidence 
shows  that  the  railway  has  been  commenced  within  the  time  lim- 
ited, so  as  to  entitle  the  company  to  have  the  deposit  restored. 

The  next  allegation  of  fraudulent  concealment  which  I  will  deal 
with  relates  to  certain  shares  which,  under  the  contract  with  the 
Venezuelan  government,  the  original  concessionaries  were  to  have 
a  right  to  reserve  to  themselves,  as  privileged  shares,  to  indem- 
nify them  for  costs  incurred  by  them  up  to  the  date  on  which  they 
should  open  the  subscriptions  to  the  public.     By  a  document, 
called  "  Explanations  of  the  Contract, "  these  shares  were  not  to 
exceed  2075 ;  575  to  be  considered  as  paid  by  anticipation  for  the 
preliminary  expenses,  and  1500  as  a  compensation  to  the  pro- 
moters of  the  undertaking.     The  plaintiff  alleges,  that  if  these 
privileged  shares  had  been  mentioned  in  the  prospectus, 
*  he  would  not  have  purchased  Jus  shares.     The  truth  of  [*  115] 
this  assertion  cannot,  of  course,  be  ascertained.     But  the 
answer  to  this  charge  is,  that  although  the  benefit  of  these  priv-  • 
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ileged  shares  passed  to  the  company  under  the  purchase  of  the 
concession,  there  never  has  been  any  intention  to  act  upon  this 
clause  in  the  contract,  nor  any  provision  in  reference  to  it  stated 
by  the  appellants,  and,  therefore,  there  was  no  occasion  to  men- 
tion the  privilege  in  the  prospectus. 

The  next  charge  to  be  considered  is  one  of  alleged  misstatement : 
—  that,  amongst  other  privileges  secured  to  the  company,  is  one 
of  "  a  free  grant  of  30,000  acres  in  the  provinces  through  which 
the  railway  is  to  pass.  *  This  the  respondent  asserts  in  his  bill  to 
be  untrue,  for  that  it  was  expressly  provided  that  the  land  to 
be  granted  should  be  30,000  acres  only,  which  were  to  be  nowhere 
but  in  the  provinces  to  be  benefited  by  the  railway,  and  that,  too, 
with  this  condition  annexed,  that  no  land  should  be  granted 
which  was  owned  by  Venezuelans.  Another  ground  of  misrepre- 
sentation was  urged  in  argument,  —  namely,  that  the  prospectus 
states  that  the  country  through  which  the  railway  is  to  pass  is  a 
most  productive  one  for  produce  of  various  kinds,  besides  being  a 
rich  agricultural  district,  leading  (as  it  was  said)  to  the  belief 
that  the  30,000  acres  were  to  be  of  land  of  this  quality,  instead 
of  which  it  was  expressly  stipulated  in  the  decree  which  author- 
izes the  executive  power  of  Venezuela  to  arrange  the  contract  for 
the  Central  Railroad,  that  the  lands  were  to  be  **  waste  lands.  * 

It  seems  to  me,  however,  to  be  cledr,  that  this  description 
refers,  not  to  the  quality  of  the  soil,  but  to  the  lands  being 
unoccupied;  a  view  which  is  confirmed  by  the  qualification 
annexed  to  the  proposed  grant,  that  in  the  grounds  ceded  those 
"  are  not  included,  which,  with  any  title,  the  Venezuelans  "  (ex- 
tended afterwards  to  foreigners)  possess  at  the  time  of  the  pub- 
lication of  the  decree.  The  appellants  were,  in  my  opinion, 
warranted  in  stating  that  the  grant  was  a  free  grant  of  30,000 
acres^  without  mentioning  the  qualification  of  its  not  extending 
to  private  property  (which  would,  of  course,  be  implied),  or  that 
the  30,000  aeres  were  to  be  granted  only  out  of  the  provinces 
to  be  benefited  by  the  railway;  and  in  case  there  should  be 
none  such,  the  concession  was  to  remain  without  effect. 
[*  116]  There  is  no  reason  to  suspect  that  the  appellants  had  *  any 
doubt  that  the  quantity  of  land  conceded  could  be  found 
within  the  limited  district,  and  the  Venezuelan  government 
bound  itself  to  apply  to  the  convention,  or  constitutional  con- 
gresses, **  in  order  that  it  might  prevent  the  alienation  of  waste 
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lands  in  the  provinces  through  which  the  railroad  was  to  pass, 
until,  the  plans  of  the  latter  being  presented,  and  its  extension 
determined,  they  might  designate  those  which,  according  to  the 
contract,  were  to  belong  to  the  company. "  . 

I  now  proceed  to  consider  an  alleged  misrepresentation  upon 
which  the  Lords  Justiobs  thought  that  the  respondent  had  estab- 
lished a  case  against  the  appellants.  This  relates  to  the  state- 
ment in  the  prospectus,  that  there  was  secured  to  the  company 
the  privilege  of  a  guarantie  of  9  per  cent,  interest  on  all  calls 
paid  on  account  of  the  subscribed  capital  for  a  period  of  twenty 
years,  amply  secured  by  a  cession  of  the  import  duties  of  La 
Guayra  and  Puerto  Cabello. 

The  respondent  charges  in  his  bill  that  this  statement  is 
entirely  untrue,  and  that  the  import  duties  are  already  mort- 
gaged for  their  full  value  to  other  persons.  The  proof  of  the 
mortgage  of  the  duties  to  their  full  value  fails,  as  it  appears  that 
they  were  previously  mortgaged  only  to  the  extent  of  65  per 
cent. 

But  it  is  said  by  the  respondent  that  the  statement  of  the  pro- 
spectus is  untrue,  because  the  government  of  Venezuela  was  not  to 
pay  the  9  per  cent,  in  case  the  railroads  were  not  producing  any 
interest  on  account  of  any  cause  imputable  to  the  company-  I 
doubt  whether  the  allegation  in  the  bill  places  the  untruth  of 
the  statement  upon  this  ground.  But,  admitting  that  it  does,  I 
do  not  see  how  the  omission  of  the  qualification  can  be  regarded 
as  a  fraudulent  suppression  of  the  truth.  Even  if  no  mention  of 
it  had  been  made  in  the  agreement  for  the  guarantie,  I  should 
suppose  it  would  necessarily  be  implied ;  for  no  party  can  claim 
the  benefit  of  a  contract  the  right  to  the  performance  of  which 
arises  from  his  own  default ;  and  no  one  could  possibly  suppose 
that  such  an  absolute  and  unqualified  guarantie  would  ever  be 
given.  At  all  events,  the  omission  to  notice  such  a  qualification 
does  not  appear  to  me  (with  great  respect  to  the  Lords  Justices) 
to  be  a  ground  for  attributing  to  the  appellants  a  fraudulent 
intention  to  conceal  the  truth. 

♦Thus  far  I  have  examined  the  various  allegations  of    [*117] 
fraudulent  misrepresentations  and  concealment  in    the 
prospectus  of  the  appellants,  and  have  been  unable  to  discover 
anything  upon  which,  if  they  had  stood  alone,  the  respondent 
could  claim  to  have  his  purchase  of  shares  set  aside ;  but  I  pro- 
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ceed  to  a  part  of  the  case  which  not  only  leads  to  a  different 
conclusion,  but  also  reflects  upon  the  general  fairness  of  the  pro- 
spectus, even  in  the  particulars  which  I  have  been  considering. 

The  portions  of  the  prospectus  to  which  I  am  about  to  refer 
appear  to  me  to  be  more  or  less  connected  with  each  other,  and 
all  of  them  bear  upon  the  important  question  of  the  ability  of  the 
appellants  to  perform  the  contract  into  which  they  have  entered, 
with  the  means  at  their  disposal,  and  by  the  contractor  with 
whom  they  had  engaged. 

The  misrepresentations  and  concealment  alleged  in  the  bill 
under  these  heads  relate,  — 

1.  To  the  omission  from  the  prospectus  of  all  mention  of  the 
purchase  of  the  concession  by  the  appellants  for  £50,000. 

2.  To  the  statement  that  the  contract  was  entered  into  with  a 
responsible  contractor. 

3.  To  the  contract  being  considerably  within  the  available 
capital. 

4.  To  the  liability  of  the  contractor  upon  his  guarantie  of  2^ 
per  cent,  being  limited  to  £20,000. 

The  respondent  alleges  in  his  bill  that  the  purchase  of  the 
concession  by  the  company  for  £50,000  was  fraudulently  con- 
cealed. It  is  difficult  to  understand  how  such  an  important  fact 
can  have  been  honestly  omitted  from  the  prospectus.  It  cannot 
be  said  that  the  amount  of  the  capital  of  a  company  is  an  insig- 
nificant matter  for  the  judgment  of  those  who  are  invited  to 
become  shareholders.  The  prospectus  states  the  capital  to  be 
£500,000,  whilst  it  was  well  known  to  those  who  prepared  it 
that  the  company  was  established  upon  the  footing  of  a  pay- 
ment of  £50,000,  which  necessarily  reduced  the  capital  by  that 
amount. 

It  was  said  by  the  counsel  for  the  appellants  that  when  the 
prospectus  stated  that  the  railway  was  to  be  constructed  and 
worked  under  a  concession  and  important  guaranties  from  the 
government  of  Venezuela  every  one  would  understand 
[*118]  that  such  a  *  valuable  privilege  was  not  likely  to  be 
granted  gratuitously.  But  I  see  no  reason  why  it  is  to 
be  assumed  that  persons  reading  the  prospectus  would  take  for 
granted  that  the  Venezuelan  government  would  not  make  a 
gratuitous  concession  for  the  construction  of  a  railway  which 
might  prove  highly  beneficial  to  the  country.     At  all  events,  the 
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terms  of  the  prospectus  import  a  direct  concession  and  guaranties 
from  the  Venezuelan  government,  which  might  or  might  not  be 
gratuitous,  instead  of  stating  the  fact,  that  the  appellants  had  ac- 
quired the  concession  by  purchase  from  the  original  concessionaries. 

The  appellants  also  rely  upon  the  fact  that  the  respondent  was 
expressly  referred  by  the  form  of  the  letter  of  application  for 
shares  to  the  memorandum  or  articles  of  association,  the  latter  of 
which  documents  expressly  mentioned  the  agreement  for  the 
purchase  of  the  concession.  But  the  respondent  applied  for 
shares  upon  the  faith  of  the  prospectus,  a  copy  of  which  was  sent 
to  him,  and  when  the  allotment  of  the  100  shares  was  made  to 
him  he  was,  in  the  opinion  of  the  appellants,  fixed  as  a  share- 
holder, as  appears  from  a  letter  from  their  secretary  in  answer 
to  an  application  from  the  respondent  to  have  the  number  of 
shares  allotted  to  him  reduced.  In  that  letter  he  was  told  that 
this  was  not  in  the  power  of  the  appellants,  ^  as  it  would  make 
the  allotment  illegal. "  It  appears  to  me  that  there  was  an 
intentional  and  improper  suppression  as  to  the  extent  of  the 
capital  of  the  company  by  the  description  in  the  prospectus. 

The  next  statement  in  the  prospectus  to  be  considered  is  that 
which  represents  that  a  contract  had  been  entered  into  with  a 
responsible  contractor  for  the  completion  of  the  line  from  Puerto 
Gabello  to  San  Felipe.  A  responsible  contractor  of  course  must 
be  one  who  has  the  means  at  least  of  commencing  the  performance 
of  his  contract,  though  he  may  rely  upon  the  money  to  be  received 
in  the  progress  of  the  works  to  enable  him  to  complete  it 
'  Now  it  appears  to  me  that  Croskey  was  a  person  who  ought  to 
have  been  known  by  the  directors  not  to  be  a  responsible  con- 
tractor in  this  sense,  I  do  not  rely  upon  the  fact  of  his  insolvency 
in  four  months  after  the  date  of  the  contract,  as  that  does  not 
necessarily  prove  that  he  might  not  have  been  in  a 
♦position  to  carry  out  the  contract  when  he  entered  into  [*119] 
it  Coupled  with  other  circumstances,  however,  it  is  a 
significant  fact  If  Croskey  had  no  means  of  his  own,  the  pay- 
ment of  part  of  the  contract  price  by  4000  shares,  upon  which  he 
was  to  pay  a  deposit,  would  rather  disable  him  from  performing 
his  contract  And  the  mode  in  which  that  deposit  was  paid,  by 
an  advance  from  the  financial  company,  to  be  repaid  out  of  the 
moneys  Croskey  would  receive  under  the  contract,  ought  to  have 
raised   a  serious   doubt  as  to  his  responsibility.     This  would 
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hardly  be  removed  by  the  security  which  he  gave  of  a  bond  for 
£10,000  with  two  sureties,  which  is  quite  insignificant  in  com- 
parison with  his  engagements.  I  do  not  think  that  the  directors 
were  justified  in  holding  Croskey  out  to  the  world  as  a  respon- 
sible contractor,  and  whether  this  was  carelessly  or  designedly 
done  seems  to  me  to  be   immaterial. 

The  next  alleged  misrepresentation  is  of  a  serious  character, 
and,  as  it  appears  to  me,  is  completely  established.  The  pros- 
pectus states  that  the  contract  entered  into  with  the  responsible 
contractor  is  **  at  a  price  considerably  within  the  available 
capital. '  This  statement  connects  itself  with  the  representation 
of  the  amount  of  the  capital.  The  respondent,  believing  the 
capital  to  be  £500,000,  even  if  he  had  known  that  the  contract 
price  was  £420,000,  would  no  doubt  have  been  satisfied  that,  a 
sum  of  £80,000  being  left,  the  statement  that  the  contract  was 
for  a  price  considerably  within  the  available  capital  was  well 
founded ;  but  if  he  had  known,  as  the  directors  knew,  that  what 
remained  after  providing  for  the  contract  was  only  £30,000,  he 
might  have  entertained  a  different  opinion.  I  do  not  think  that 
the  £20,000  deposit  ought  to  be  deducted,  because,  although  it 
was  tied  up  until  the  commencement  of  the  works,  yet  at  that 
period  it  would  be  released,  and  would  then  form  part  of  the 
available  capital.  Nor,  on  the  other  hand,  ought  the  borrowing 
powers  given  to  the  directors  by  the  articles  of  association  to  be 
taken  into  account,  as  suggested  in  argument,  for  no  one  would 
understand  a  power  to  borrow  as  inten&ed  by  the  term  **  available 
capital  *  of  a  company.  It  certainly  was  an  exaggeration,  to  say 
the  least  of  it,  to  describe  a  contract  which  would  absorb  the 
whole  of  a  capital  of  £450,000,  except  £30,000,  as  being  con« 

siderably  within  the  available  capital. 
[*120]      *It  appears  to  me  that  this  was  not  a  fair  and  honest 
representation,  but  was  calculated,  if  not  intended,  to 
deceive  the  public,  who  were  invited  by  the  prospectus  to  take 
part  in  the  undertaking. 

The  last  ground  upon  which  the  bill  charges  fraud  on  the  pro- 
spectus  is  the  omission  to  state  the  limitation  to  £20,000  of  the 
contractor's  guarantie  of  2}  per  cent.  Lord  Justice  Turner 
thinks  that  in  common  honesty  this  limitation  should  have  been 
mentioned,  and  I  agree  with  hinu  But  I  should  have  hesitated, 
if  the  prospectus  had  been  unimpeachable  in  every  other  respect, 
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to  have  decided  against  the  company  upon  this  alleged  conceal- 
ment alone.  That  it  ought  to  have  been  mentioned,  so  as  to 
allow  those  who  were  asked  to  join  in  the  undertaking  to  form 
a  judgment  upon  it,  there  can  be  no  doubt ;  and,  looking  to  the 
other  instances  of  suppression  of  facts  material  to  be  known,  I 
cannot  avoid  the  conclusion,  that  this^  amongst  the  rest,  was 
designed  for  the  purpose  of  deception,  by  concealing  whatever 
would  make  the  scheme  less  attractive,  and  so  prevent  persons 
from  becoming  purchasers  of  shares. 

But  the  appellants  say  that  even  admitting  the  prospectus  to  be 
open  to  the  objections  which  are  made  to  it,  the  respondent  has 
no  ground  of  complaint,  because  he  had  an  opportunity  of  ascer- 
taining the  truth  of  the  representations  contained  in  it,  of  which 
he  did  not  choose  to  avail  himself ;  that  he  was  told  by  the  pro- 
spectus that  **  the  engineer's  report^  together  with  maps,  plans, 
and  surveys  of  the  line,  might  be  inspected,  and  any  farther 
information  obtained,  on  application  at  the  temporary  offices  of 
the  company ; "  and  in  his  letter  of  application  he  agreed  to  be 
bound  by  all  the  conditions  and  regulations  contained  in  the 
memorandum  and  articles  of  association  of  the  company,  which, 
if  he  had  examined,  would  have  given  him  all  the  information 
necessary  to  correct  the  errors  and  omissions  in  the  prospectus. 

But  it  appears  to  me  that  when  once  it  is  established  that  there 
has  been  any  fraudulent  misrepresentation  or  wilful  concealment 
by  which  a  person  has  been  induced  to  enter  into  a  contract,  it  is 
no  answer  to  his  claim  to  be  relieved  from  it  to  tell  him  that  he 
might  have  known  the  truth  by  proper  inquiry.  He  has 
a  right  *to  retort  upon  his  objector,  "  You,  at  least,  who  [*121] 
have  stated  what  is  untrue,  or  have  concealed  the  truth,  for 
the  purpose  of  drawing  me  into  a  contract,  cannot  accuse  me  of 
want  of  caution  because  I  relied  implicitly  upon  your  fairness  and 
honesty. "  I  quite  agree  with  the  opinion  of  Lord  Lyndhurst,  in 
the  case  of  Attwood  v.  Small,  6  CI.  &  F.  395,  that  "  where  repre- 
sentations are  made  with  respect  to  the  nature  and  character  of 
property  which  is  to  become  the  subject  of  purchase,  aflfecting  the 
value  of  that  property,  and  those  representations  afterwards  turn 
out  to  be  incorrect  and  false,  to  the  knowledge  of  the  party  mak- 
ing them,  a  foundation  is  laid  for  maintaining  an  action  in  a 
Court  of  common  law  to  recover  damages  for  the  deceit  so  prac- 
tised ;  and  in  a  Court  of  equity  a  f oimdation  is  laid  for  setting 
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aside  the  contract  which  was  founded  upon  that  basis. "  And  in 
the  case  of  Dobell  v.  Steveris,  3  B.  &  C.  623 ;  3  L  J.  K.  B.  89,  to 
which  he  refers  as  an  authority  in  support  of  the  proposition, 
which  was  an  action  for  deceit  in  falsely  representing  the  amount 
of  the  business  done  in  a  public  house,  the  purchaser  was  held  to 
be  entitled  to  recover  damages,  although  the  books  were  in  the 
house,  and  he  might  have  had  access  to  them  if  he  thought 
proper. 

Upon  the  whole  case  I  think  the  decree  of  the  Lords  Justices 
ought  to  be  aflBrmed,  and  the  appeal  dismissed  with  costs. 

Lord  Cranworth  concurred.  He  observed  that  in  the  matters 
referred  to  in  the  prospectus,  there  had  been  both  suppressto  vert 
and  suggestio  falsi.  He  then  stated  his  opinion  that,  at  the  time 
when  the  respondent  took  the  shares,  he  could  not  be  charged  with 

notice  of  what  is  contained  in  the  articles  of  association. 
[123]  The  Act  of  1862  (he  continued)  provides  (sect  16),  that 
the  articles  of  association  shall  bind  every  member  of  the 
company  as  if  he  had  subscribed  and  sealed  the  same,  and  had  cove- 
nanted to  conform  to  all  the  articles  thereof.  If  the  respondent  had 
actually  subscribed  and  sealed  these  articles,  he  certainly  could  not 
have  alleged  want  of  notice  as  to  the  purchase  of  the  concession  out  of 
the  £500,000  capital.  But  he  never  did  subscribe  or  seal  them ;  and 
in  order  to  make  them,  binding  on  the  respondent,  under  the  pro- 
visions of  the  statute,  it  is  necessary  to  show  that  he  had  become 
a  member  of  the  company.  The  case  of  the  respondent  is,  that  he 
never  was  a  member ;  that  all  which  he  did  was  to  act  on  the  faith 
of  the  prospectus ;  and  if  the  prospectus  stated  what  was  untrue  he 
is  entitled  to  treat  all  which  he  did  in  reliance  on  its  being  true  as 
absolutely  null  and  void  The  result  is  that  the  appeal  ought  to 
be  dismissed  with  costs. 

Lord  EoMiLLY  and  Lord  Colonsay  concurred 

Order  appealed  from  affirmed;  and  appeal  dismissed  with 
costs, 

Xords'  Journals,  May  14,  1867. 
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Erlanger  v.  Vew  Sombrero  Phosphate  Company. 
Vew  Sombrero  Phosphate  Company  ▼.  Erlanger. 

3  App.  Cas.  1218-1286  (b.  c.  48  L.  J.  Ch.  73 ;  39  L.  T.  269 ;  27  W.  B.  65). 

Company.  —  Fromotera  cut  Vendors*  —  Fiduciary  Position,  —  Conceal-    [1218] 
ment  of  Material  Facts. 

Persons  who  purchase  property  and  then  create  a  company  to  purchase  from 
them  the  property  they  possess,  stand  in  a  fiduciary  position  towards  that 
company,  and  umst  faithfuUy  state  to  the  company  the  facts  which  apply  to 
the  property,  and  woold  influence  the  company  in  deciding  on  the  reasonable- 
ness of  acquiring  it. 

A  **  syndicAte  "  (or  partnership)  of  persons,  of  which  one  E.  was  at  the  head, 
purchased  from  the  official  liquidator  of  an  insolvent  company  an  island  said  to 
contiiin  valuable  mines  of  phosphates.  £.,  who  managed  the  business  of  this 
purchase,  prepared  to  get  up  a  company  to  take  over  the  island  and  to  work  the 
mines.  He  named  five  persons  as  directors.  Two  were  abroad.  Of  the  three 
others,  two  of  the  proposed  directors  were  persons  entirely  under  his  control, 
and  were  furnished  by  him  with  the  shares  which  were  set  forth  iu  the  memo- 
randum of  association  as  necessary  to  qualify  for  the  office  of  director.  One  of 
these  two  persons  appeared  to  have  acted  as  a  business  agent  for  £. ;  the  other 
was  a  private  friend  of  E.  The  sale  of  the  island  was  made,  nominally,  by  a 
person  who  had  really  no  interest  in  the  island,  and  was  made  to  the  director 
who  was  the  business  agent  of  E.,  and  who  appeared  as  the  purchaser  for  the 
company.  The  two  directors,  with  whom,  through  E.*s  arrangement,  a  third 
person,  D.  (one  entirely  uninformed  on  the  subject  of  the  original  purchase,  and 
the  subsequent  sale),  was  associated,  assuming  to  act  as  directors  of  the  com- 
pany, accepted  on  its  behalf  the  purchase.  A  prospectus  was  issued,  giving  a 
very  favourable  account  of  the  scheme.  Many  penwms  took  shares.  At  the  first 
meeting  of  shareholders  D.  took  the  chair  as  a  director.  Being  questioned  by  a 
shareholder  as  to  certain  rumours  relating  to  the  purchase  of  the  island  and  its 
price  on  the  first  sale,  and  then  on  its  resale  to  the  company,  D.  avowed  his 
want  of  knowledge,  but  declared  his  belief  in  the  goodness  of  the  scheme.  The 
real  circumstances  of  the  sale  and  purchase  were  not  disclosed  to  the  sharehold- 
ers, but  the  purchase  of  the  island  was  adopted  by  the  shareholders  then  pres- 
ent. This  was  in  February,  1872.  In  June,  1872,  there  was  a  general  meeting 
of  the  shareholders.  The  rumours  before  referred  to  had  become  stronger,  and  a 
committee  of  investigation  was  appointed  ;  on  the  receipt  of  whose  report  in 
August,  1872,  the  original  directors  were  at  a  public  meeting  removed,  and  a 
new  set  of  directors  appointed,  with  power  to  take  measures,  etc.,  for  the  benefit 
of  the  company.  The  new  directors  entered  into  a  correspondence  with 
the  vendors  of  the  island,  which  *  terminated  in  nothing,  and  a  bill  [*  1219] 
was  in  December,  1872,  filed  to  rescind  the  contract :  — 

Held^  that  the  contract  could  not  be  sustained,  but 

Dub.  The  Lord  Chancellor  (Lord  Cairns),  whether  there  had  not  been 
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ou  the  part  uf  the  company  such  delay  in  coining  for  relief  as  to  constitute  laches 
that  doprivod  the  company  of  the  title  to  obtain  it. 
Observations  on  the  duty  of  promoters  of  a  company. 

This  was  an  appeal  against  a  decision  of  the  Court  of  Appeal 
which  liad  reversed  a  decree  of  Vice-chancellor  Malins,  5  Ch.  I). 
73 ;  46  L.  J,  Ch.  425. 

Sombrero  is  a  small  island  in  the  West  Indies,  which  was  the 
projHjrty  of  the  Crown,  but  had  been  leased  out  by  the  Crown  for 
twenty-one  years  from  March,  1865,  at  a  rent  of  £1000  a  year. 
The  lease  had  been  assigned  to  a  company  called  *"  The  Sombrero 
Company, "  tlie  business  of  which  was  to  work  the  beds  of  phosphate 
of  lime  with  which  the  island  abounded.  The  company  got  into 
difficulties,  and  was  ordered  to  be  wound  up ;  and  the  lease,  con- 
stituting tlie  most  valuable  part  of  the  assets,  was  ordered  to  be 
sold.  Mr.  Chatteris  was  the  official  liquidator,  and  he  fixed  the 
price  of  £55,000  for  it  The  appellants,  together  with  one  Thomas 
Westall,  formed  what  was  called  a  syndicate  (in  this  instance 
meaning  a  special  partnership),  for  the  purpose  of  purchasing  it 
It  was  puK'hased  at  the  price  put  on  it  by  Mr.  Chatteris,  after  the 
syndicate  had  offenHl,  but  in  vain,  a  smaller  price  for  it  The 
purchase  wns  affected  by  a  provisional  contract  on  the  30th  ol 
August)  1S71,  though,  in  comsequence  of  the  sale  being  made 
under  the  oider  of  the  Court  of  Chancery,  it  could  not  be,  as  a 
matter  i>f  fiuiu,  concluded  at  that  time:  The  appellants  having 
thus  become  the  puivhasers  of  the  lease  desired  to  sell  it  again  and 
obtain  a  profit  on  the  resale;  and  with  that  view  to  get  up  a 
com^^ny  to  purchase  it  and  work  the  mine& 

Erianger.  a  I^uis  banker,  was  the  chief  of  the  syndicate,  and 
his  firm  managed  its  pecuniary  tiansactioDSL  On  the  16ih  off 
September.  1S71»  the  following  circular  letter  was  written  to  the 
diffei^ut  members  of  that  KxIt,  "  We  have  formed  a  syn-licate  for 
the  anioual  of  £oO.OOO.  for  the  purchase  of  the  island  <4  S«.:L.lre»a» 
iiKluvIiii^  the  stoAK.  You  are  interested  in  the  transacti:!!  for 
£  »  fi^  which  we  k^  you  will  send  i»  a  cheq^ae. 

[•l.-O]  as  we  •hare  to  jxay  the  mooer  into  Cocrt'*  This  ncce 
was  $ii:ned  •  Eniile  Er!anjr?r  A  C\  *  T!»  ohei::ae5  woe 
sent,  ani  :ht*  niv^n^y  paid  L=.:o  Court.  :be  ^ozLkir^  £r:n  ^•rirs  stased 
ott  jhe  M<:  a?  bolviir:^  an  ir::ci^rst  in  the  jcr:b»e  f:r  *  £lS.-loiX* 
Tbe  v^uAlif.-ari.^Q  of  a  director  waa  ;o  be  tb»  pi]aBaBB>.ii  c£  £fnr 
Aai^  in  ibe  ccc^panx. 
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A  memorandum  of  association  was  prepaied,  and  articles  and  a 
prospectus  were  also  issued  The  memorandum  stated,  in  the 
usual  way,  the  objects  of  the  company,  which  were  to  purchase 
the  lease  and  work  the  mines.  The  articles  (among  other  things), 
stated  that,  in  the  first  instance,  the  number  of  directors  should  not 
be  less  than  four,  nor  more  than  seven,  but  that  number  might  be 
changed  at  any  general  meeting.  Two  directors  were  to  **  form 
a  quorum  for  the  transaction  of  business."  The  directors  were 
empowered  to  adopt  and  carry  into  effect  the  contract  for  the  pur- 
chase by  the  company  of  the  island.  The  contract  for  the  purchase 
and  the  articles  of  association  were  both  dated  on  the  same  day, 
the  20th  of  September,  1871,  and  the  company  was  registered  on 
that  day.  The  contract  for  the  purchase  by  the  company  purported 
to  be  made  between  John  Marsh  Evans,  as  the  vendor,  and  Francis 
Pavy,  as  the  purchaser  on  behalf  of  the  company.  This  contract 
recited  the  purchase  by  the  syndicate  of  the  30th  of  August,  but 
did  not  name  the  price  then  given.  The  price  to  the  company  was 
to  be  £110,000,  of  which  £80,000  were  to  be  paid  down,  and  the 
remaining  £30,000  to  be  satisfied  by  fully  paid*up  shares  in  the 
new  company.  The  money  was  to  be  obtained  by  the  subscrip- 
tions for  the  shares,  which  were  to  be  13,000  in  number,  of  £10 
each.  Evans  was  intimate  with  Baron  Erlanger,  and  appeared 
to  act  on  his  behalf;  Pavy  was  a  person  who  had  visited  the 
island,  and  whose  name  was  introduced  into  the  business  to  repre- 
sent the  company  imtil  the  contract  should  be  submitted  to  the 
directors  and  adopted  by  them.  The  directors  were  in  the  first 
instance  named  by  the  syndicata  The  first  name  on  the  list  of 
directors  was  that  of  M.  Drouyn  de  Lhuys  (who  was  resident  in 
France,  occupied  with  the  political  affairs  of  that  country),  the 
second  that  of  Mr.  Eastwick,  M.  P.  (then  about  to  start  on  a 
voyage  to  Canada),  the  third  was  that  of  J.  Marsh  Evans  (the 
person  named  in  the  contract  as  the  vendor),  the  fourth  was  that 
of  Alderman  Dakin,  then  Lord  Mayor  of  London,  and 
♦the  last  that  of  Rear- Admiral  Macdonald.  Westall,  a  [*1221] 
solicitor,  acted  in  the  matter ;  he  was  himself  one  of  the 
syndicate,  but  he  claimed  to  act  in  the  character  of  agent,  and 
demanded,  and  received,  the  sum  of  £500  for  his  services. 

There  was  no  distinct  account  of  any  shares  having  ever  been 
held  by  M.  Drouyn  de  Lhuys,  nor  did  he  appear  to  have  attended 
any  meeting  of  the  directors  of  the  company,  or  to  have  taken  any 
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part  whatever  in  the  business.  Mr.  Ejistwick  was  stated  to  have 
received,  as  a  loan,  from  Erlanger's  house  the  requisite  number  of 
shares  to  constitute  him  a  director ;  these  he  afterwards  returned, 
and  in  Erlanger's  affidavit  it  was  left  doubtful  whether  he  ever 
took  his  seat  at  the  board.  He  resigned  his  directorship  at  an 
early  period.  Alderman  Dakin  appeared  to  have  paid  for  his 
shares  and  attended  the  board  Evans  attended,  as  did  also 
Macdonald ;  both  appeared  to  have  held  shares  given  or  lent  them 
by  Erlanger.  The  first  meeting  of  directors  took  place  on  the  29th 
of  September,  1871.  Three  were  present,  Dakin  (who  sat  as 
chairman),  Evans,  and  Macdonald.  Westall  attended  in  the  char- 
acter of  solicitor,  and  produced  the  deed  for  incorporating  the 
company,  and  also  the  contract  of  purchase  for  £110,000,  and  it 
was  resolved  **  that  the  said  contract  be  approved  and  confirmed.  * 
A  prospectus  of  the  intended  company  was  produced.  It  was 
intended  to  be  issued  to  the  public.  It  began  by  a  statement  that 
the  contract  for  the  purchase  of  the  island  had  been  made  by  the 
directors ;  it  set  forth,  in  the  usual  way,  the  advantages  of  the  con- 
cern, and  gave  the  names  of  the  directors,  and  contained  some 
calculations  assuming  the  form  of  a  statement  of  past,  and  also  of 
anticipated,  profits.  After  the  publication  of  the  prospectus,  the 
number  of  applications  for  shares  became  considerable. 

The  first  ordinary  general  meeting  of  the  company  took  place  on 
the  2nd  of  February,  1872.  At  that  meeting,  presided  over  by 
Sir  T.  Dakin,  a  Mr.  Stephenson  stated  that  he  had  heard  a  rumour 
that  what  the  company  was  to  buy  at  £110,000,  had,  but  a  few 
days  before,  been  sold  to  the  persons  who  were  now  the  vendors  to 
the  company,  for  £55,000,  and  he  alluded  to  a  person,  one  of  the 
directors  for  the  company,  as  one  of  the  persons  who  had  made 
the  original  purchase,  observing,  "  I  think  it  was  an  impropier 
transaction  that  one  of  the  directors  should  be  both  the 
[*1222]  buyer  and  *the  seller  of  the  property.  That  requires  a 
little  explanation  on  the  part  of  the  board.  "  Sir  T.  Dakin 
said  that  he  had  heard  some  such  rumours ;  that  he  was  told  that 
Mr.  Evans,  with  other  gentlemen,  had  bought  this  fully  a  month 
before  the  company  was  thought  of  or  projected ;  that  it  appeared 
to  him  that  the  contract  between  Evans  and  Pavy  was  fully  stated 
in  the  prospectus,  and  all  those  persons  who  joined  the  company 
were  invited  to  look  at  them;  that  whether  it  cost  £50,000  or 
£100,000  was  not  material  to  the  question;  that  "it  was  not 


B.  C.  VOL.  VI.]      SECT.  XI.  —  RESCISSION  OF  CONTRACTS.  781 

Ho.  74.  —  Erlanger  ▼.  Hew  Bomtararo  Photphate  Co.,  8  App.  Gas.  1283, 1828. 

bought  by  one  of  our  members.  The  gentleman  was  not  a  director 
then,  but  bought  in  concert  with  other  people, "  adding  that  what 
it  was  bought  for,  he.  Sir  T.  Dakin,  did  not  know. 

The  annual  general  meeting  was  held  on  the  19th  of  June,  1872 ; 
Mr.  Evans  was  in  the  chair.  The  company  had  not  been  success- 
ful, and  the  shareholders  passed  resolutions  appointing  a  committee 
of  investis^ation,  and  adjourned  the  meeting  to  a  period,  at  first, 
of  six  weeks.  The  committee  reported,  recommending  the  removal 
of  the  original  directors  and  the  appointment  of  others,  witli 
authority  to  take  such  proceedings  as  they  might  be  advised  for 
the  purpose  of  recovering  back  the  difference  between  the  sums 
given  on  the  first  and  on  the  second  purchase.  New  directors 
were  accordingly  appointed  at  a  meeting  of  the  29th  of  August, 
1872.  A  correspondence  then  ensued  with  Baron  Erlanger  and  the 
other  members  of  the  syndicate.  Baron  Erlanger  denied  all  legal 
liability,  but  offered  to  give  the  company  the  benefit  of  the  full 
amount  of  profit  which  his  firm  derived  in  cash  and  shares  from 
the  transaction.  The  other  members  of  the  syndicate  did  not 
answer. 

On  the  24th  of  December,  1872,  the  bill  in  this  suit  was  filed 
against  Erlanger,  Evans,  Dakin,  Macdonald,  and  others  (afterwards 
amended  by  the  addition  of  all  the  members  of  the  syndicate,  and 
others  representing  interests  therein),  and  prayed  that  the  contract 
of  the  20th  of  September,  1871,  might  be  set  aside ;  that  such  of 
the  defendants  as  were  members  of  the  syndicate  might  repay  to 
the  company  the  £110,000  with  interest,  the  company  delivering 
up  the  island  and  accounting  for  profits  made  by  working  it ;  or 
that  the  members  of  the  syndicate  might  be  ordered  to  repay  the 
difference,  £55,000,  between  the  sum  paid  by  the  syndicate  and 
that  paid  by  the  company. 

♦The  answer  of  Sir  T.  Dakin  was  directed  to  exonerate  [*1223] 
himself  from  any  imputation  of  having  known  the  real 
facts  and  having  in  any  way  misled  the  company  by  misrepresent- 
ing them ;  he  had  approved  the  contract  without  making  any  inde- 
pendent inquiry  as  to  the  value  or  productiveness  of  the  island, 
and  had  merely  said  what  he  had  heard  from  others. 

The  answers  of  the  members  of  the  syndicate  denied  that  they 
stood  in  any  way  in  a  fiduciary  position  towards  the  company, 
insisted  on  the  fairness  of  the  transaction,  and  imputed  the  failure 
of  the  concern  to  causes  over  which  they  had  no  control,  such  as 
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the  conduct  of  the  company  in  working  the  mines  on  the  island. 
The  delay  of  the  company  in  claiming  relief  was  also  insisted  on. 

The  cause  was  heard  before  Vice-Chancellor  Malins  in  March 
and  April,  1876,  and  the  bill  was  ordered  to  be  dismissed,  but 
without  costs.  On  appeal  (the  notice  of  appeal  being  served  only 
on  the  members  of  the  syndicate  or  their  representatives)  the  con- 
tract was  ordered  to  be  rescinded  as  to  all  who  were  members,  or 
representatives  of  members,  of  the  syndicate,  the  purchase-money 
paid  by  the  company  repaid,  and,  on  payment  of  the  money  so 
ordered  to  be  repaid  to  the  company,  the  island  was  to  be  restored 
by  the  company  to  the  syndicate.  5  Ch.  D.  73-125. 

This  appeal  was  then  brought 

The  case  was  twice  argued,  first  before  the  Lord  Chancellor 
(Lord  Cairns),  Lord  Penzancb,  Lord  O'Hagan,  Lord  Blackburn, 
and  Lord  Gordon,  and  afterwards  before  the  Lord  Chancellor 
(Lord  Cairns),  Lord  Hathbrley,  Lord  Penzance,  Lord  O'Hagan, 
Lord  Selborne,  Lord  Blackburn,  and  Lord  Gordon. 

Mr.  Southgate,  Q.  C,  and  Mr.  Benjamin,  Q.  C.  (Mr.  Ingle 
Joyce  was  with  them),  for  the  appellants,  contended  that  the 
members  of  the  syndicate  stood  in  no  fiduciary  position  to  the 
company,  but  were  ordinary  vendors,  who  having  purchased  a 
property  were  entitled  to  sell  it  again  at  a  profit ;  that  the  com- 
pany had  ample  means  to  inquire  into  and  ascertain  the  value  of 
the  property,  for  that  it  was  well  known  that  the  island  had  been 
sold  under  the  order  of  the  Court  of  Chancery,  so  that  consequently 
the  nesdful  information  was  open  to  all  who  chose  to  take 
[*  1224]  the  *  trouble  to  acquire  it ;  that  no  fraud  whatever  had 
been  practised ;  that  the  bill  was  founded  on  chaises  of 
fraud,  which  not  being  proved,  the  bill  had  been  in  the  first 
instance  rightly  dismissed;  and  that,  under  the  circumstances  of 
this  case,  the  Court  could  not  properly  adjudge  the  rescission  of 
the  contract 

The  persons  representing  the  company  had  been  guilty  of  laches, 
which  entirely  disentitled  the  company  to  the  relief  sought  by  the 
bill.  The  cases  cited  in  the  Courts  below  were  again  cited,  and  in 
addition,  Hickaon  v.  Lombard,  L.  B. ,  1  H.  L.  324 ;  Heymann  v. 
The  European  Central  Railway  Company,  L.  B.,  7  Eq.  154; 
Parker  y.  McKenna,  L.  B.,  10  CL  96;  44  L.  J.  Ch.  425;  DenVs 
and  Fortes'  Cases,  L.  B.,  8  CL  768 ;  Bagnall  v.  Carlton,  6  Ch.  D. 
371;  47  L.   J.  Ch.  30;  Overend  &  Qumey  Co,  v.  Oibh,  L.   R,  5 
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H.  L.  480 ;  42  L.  J.  CL  67 ;  Governs  Case,  1  Ch.  D.  182 ;  45  L.  J. 
Ch.  83,  and  Vigers  v.  Fike,  8  01.  &  F.  562,  were  referred  to  and 
commented  on. 

Mr.  J.  C.    Whitehome  appeared  for  an  individual  defendant, 
but  was  not  heard. 

Mr.   J.   Napier  Higgins,  Q.  C,   and  Mr.   Davey,  Q.  C.   (Mr. 
Alexander  Young  was  with  them),  for  the  respondents:  — 

The  members  of  the  syndicate  were  the  purchasers  of  the  island 
from  the  official  liquidator ;  they  knew  its  history  and  its  value ; 
they  bought  it  for  £55,000,  and  almost  immediately  afterwards 
got  up  a  company  and  sold  it  to  that  company  for  £110,000,  and 
they  sold  it  without  giving  any  information  whatever  to  the 
persons  whom  they  induced  to  become  the  buyers.  Had  they  been 
strangers  to  the  company,  they  might  have  been  entitled  to  get  as 
much  profit  as  they  could  on  their  purchase.  But  the  reverse  was 
the  fact ;  they  were  the  originators  and  promoters  of  the  company, 
and,  even  more,  they  were,  in  fact,  its  managers.  They  stood  in 
the  most  xmdoubted  manner  in  a  fiduciary  position  towards  the 
company  which  they  created,  and  governed.  The  pretended 
directors  were  the  creatures  of  Erlanger.  Marsh,  Evans,  and 
Macdonald  were  his  absolute  nominees,  owing  their  nominal  quali- 
fications in  shares  to  him ;  and  the  meeting  of  directors,  which  was 
represented  as  making  the  purchase,  was  a  meeting  of 
three  *  persons  styled  ^  directors, "  but  two  of  whom,  [*  1225] 
namely,  these  two  persons,  were  in  fact  mere  instruments 
to  execute  the  will  of  Erlanger.  There  was  no  one  at  that  time  to 
exercise  an  independent  opinion  on  the  transaction;  and  after- 
wards, when  there  was  a  meeting  of  shareholders  to  give  to  the 
purchase  a  formal  adoption,  there  was  no  one  to  give  the  share- 
holders an  independent  opinion  or  proper  advice.  For  Sir  Thomas 
Dakin,  who  was  a  director  and  took  the  chair  at  the  meeting,  was 
absolutely  unacquainted  with  the  circumstances  of  the  transaction, 
did  not  quite  know  for  what  the  island  had  been  bought,  and  only 
supposed  that,  even  at  the  price  at  which  it  was  sold,  it  might  be 
a  profitable  bargain  for  the  company.  It  was  impossible  to  say 
that,  under  such  circumstances,  the  contract  was  one  which  the 
law  could  allow  to  stand.  Not  only  was  the  real  condition  of  the 
island  concealed  from  the  shareholders,  for  the  prospectus  was 
entirely  misleading  on  that  point,  but  the  very  date  of  the  sale  was 
misrepresented.     It  was  not  true,  as  was  stated  on  the  face  of  the 
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prospectus,  that  the  directors  had  entered  into  the  contract  on  the 
20th  of  September,  1871 ;  for  the  contract  (if  it  deserved  such  a 
name)  was  merely  made  between  one  agent  of  the  vendore  to  sell 
and  another  agent  of  the  vendors  to  buy.  The  subsequent  trans- 
actions were  so  many  additional  deceptions  practised  on  the  share- 
holders. The  pretended  meeting  of  directors  on  the  29th  of 
September  was  in  truth  no  meeting  of  directors  at  all,  for  two  of 
them  had  not  then  more  than  a  nominal  qualification,  and  neither 
then  nor  afterwards  was  there  any  one  qualified  to  give,  or  capable 
of  giving,  disinterested  advice  to  the  shareholders. 

There  had  been  no  delay  in  this  case,  such  as  could  affect  the 
right  of  the  shareholders  to  rescind  the  contract  which  had  been 
thus  improperly  obtained  from  them.  The  first  ordinary  meeting 
of  the  shareholders  was  on  the  2nd  of  February,  1872.  Sir  T. 
Dakin,  who  was  completely  ignorant  of  all  the  real  circumstances, 
took  the  chair.  He  could  only  answer  Mr.  Stephenson,  who  men- 
tioned what  rumours  there  were  abroad,  by  saying  that  he  himself 
had  heard  something  of  those  rumours,  but  he  believed  that  if 
they  got  this  island  at  the  price  there  named  it  would  be  a  good 
baigain.  On  the  19th  of  June,  1872,  the  annual  general  meeting 
of  shareholders  was  held,  and  then  the  suspicions  which  had  been 
suggested  at  the  former  meeting  being  put  forward  more 
[*1226]  strongly,  *a  committee  of  investigation  was  appointed. 
That  committee  met,  and  at  an  adjourned  meeting  of  share- 
holders held  on  the  29th  of  August,  presented  a  report,  the  result 
of  which  was  the  removal  of  the  directors  originally  appointed, 
and  the  nomination  of  other  directors,  with  power  to  take  such 
proceedings,  in  the  name  of  the  company,  as  they  might  be  devised. 
These  new  directors  sought  to  settle  matters  without  litigation, 
and  a  correspondence  ensued,  but  no  satisfactory  conclusion  was 
arrived  at,  and  the  bill  was  filed  on  the  24th  of  December,  1872. 
Considering  the  difficulties  in  the  way  of  the  committee  obtaining 
information,  the  necessary  distance  of  time  between  one  meeting 
and  another,  the  reasonable  unwillingness  to  enter  on  litigation, 
and  the  desire  to  settle  without  it,  there  was  no  ground  whatever 
for  imputing  delay,  such  as  the  law  called  laches,  to  those  who 
represented  the  shareholders ;  indeed,  they  had  acted  with  as  much 
promptitude  as  the  nature  of  the  case  admitted. 

In  addition  to  the  cases  cited  below.   The  Imperial  MtreanHk 
Credit  Association  v.  Coleman,  L.  R  6  H.  L.  189 :  42  L.  J.  CSl 
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644;  Dunne  v.  English,  L.  R,  18  Eq.  524,  and  at  p.  535;  Baker 
V.  Monk,  4  D.  J.  &  S.  388 ;  Gover'a  Case,  1  CL  D.  182 ;  Ashhury 
Railway  Company  v.  Biche,  L.  R ,  7  H.  L.  653 ;  44  L.  J.  Ex. 
185,  No.  6  of  "Agency,"  2  R  C.  304;  BothschUd  v.  Brookman, 
2  Dow.  &  CI.  188 ;  Prendergast  v.  Turton,  1  Y.  &  C.  CL  C.  98, 
and  Clegg  v.  JSdmondson,  8  D.  M.  &  G.  789,  were  referred  to  and 
commented  on. 

Mr.  Benjamin  replied,  and  in  his  reply  referred  to  Hallows  v. 
Femie,  L.  R ,  3  CIl  467,  at  p.  477,  to  show  that  a  suit  could  not 
be  maintained  in  this  form  on  behalf  of  a  company,  and  Pollard 
V.  Clayton,  1  Kay  &  J.  462,  on  the  subject  of  laches. 

Mr.  Davey  was  heard  in  observing  on  these  casea 

Lord  Penzance  :  — 

My  Lords,  I  will  state  to  your  Lordships  my  view  of  the  circum- 
stances under  which  the  purchase  now  sought  to  be  set  aside  was 
originally  made. 

What  happened  was  this :  The  syndicate  had  bought  the 
•property  in  question,  and  it  is  probable  that  they  bought  [*1227] 
it  with  the  intention  of  getting  up  a  company  which  should 
buy  it  of  them  at  an  increased  price.  Baron  Erlanger,  who  acted 
for  the  syndicate,  took  steps  for  that  purpose  within  a  few  days  of 
the  purchase,  and  there  is  no  proof  that  any  steps  were  even  con- 
sidered, much  less  adopted,  for  dealing  with  the  property  in  any 
other  way.  No  time  was  lost  in  carrying  this  intention  into  eifect 
The  solicitor  of  the  syndicate  is  set  to  work  —  he  prepares  articles 
of  association  and  a  prospectua  The  articles  provide  that  five 
gentlemen  by  name  shall  be  the  first  directors  of  the  company, 
fend  that  any  two  of  them  shall  be  a  quorum  to  bind  the  company. 
They  also  provide  that  without  any  farther  authority  from  the 
shareholders,  these  five  directors  or  any  two  of  them  may  sanction 
and  accept,  on  the  part  of  the  company,  a  certain  contract  bearing 
even  date  with  the  articles  for  the  purchase  by  the  company  of  the 
property  in  question.  This  contract  had  been  prepared  by  the 
syndicate  themselves,  and  was  on  the  face  of  it  a  contract  between 
Evans  as  the  vendor,  and  Pavy,  on  behalf  of  the  future  company, 
as  vendee.  Both  Evans  and  Pavy  were  persons  who  had  no  interest 
in  the  property,  and  were  the  nominees  of  the  syndicate,  and 
remunerated  by  them  for  their  trouble.  In  this  contract  the  syndi- 
cate fixed  their  own  price  at  which  the  future  company  was  to  buy, 
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this  price  being  in  round  numbers  double  what  they  had  given  for 
it  some  days  before. 

The  articles  of  association  were  therefore  so  drawn  by  the 
solicitor  for  the  syndicate,  that  the  syndicate  had  it  in  their  power 
to  select,  and  did  select,  the  five  persons,  any  two  of  whom  were 
to  become  the  acting  agents  of  the  company  for  the  acceptance  or 
rejection  of  this  bargain,  by  which  the  syndicate  were  to  obtain  for 
the  property  double  what  they  had  given  for  it  In  exercising  this 
selection  they  chose  first  two  gentlemen  of  high  standing,  one  of 
whom  resided  abroad,  and  the  other  of  whom  was  about  to  leave 
England  forthwith  for  Canada,  but  neither  of  whom  would  be 
expected  to  take  part  in  the  decision  as  to  whether  this  bargain, 
advantageous  as  it  was  to  the  syndicate,  was  also  advantageous  to 
the  company.  Of  the  other  three  persons  nominated,  one  (Evans) 
was  a  person  residing  in  Paris,  who  acted  in  the  matter  at  the 
desire  of  Baron  Erlanger,  and  who  was  remunerated 
[*  1228]  *by  him  with  the  gift  of  100  paid-up  shares  in  the  com- 
pany. Another,  Admiral  Macdonald,  was  a  personal  friend 
of  Baron  Erlanger,  to  whom  the  office  of  director  was  offered  by 
him  as  a  pecuniary  benefit,  and  an  entrance  into  business  affaire, 
while  the  third,  Sir  Thomas  Dakin,  was  the  Lord  Mayor  of 
London,  against  whose  capacity,  honesty,  and  independence, 
nothing  can,  I  think,  be  said. 

Of  the  whole  five,  however,  only  two  —  Sir  Thomas  Dakin  and, 
perhaps,  M.  Drouyn  de  Lhuys  —  appear,  on  the  29th  of  September, 
1871,  to  have  embarked  their  money  in  the  company,  and  thereby 
obtained  a  Jxmd  fide  and  independent  interest  in  the  welfare  of  the 
company,  such  as  professed  to  be  secured  by  the  provision  in  the 
articles  of  association  that  each  director  shall  be  the  holder  of  at 
least  fifty  shares  *  in  his  own  right  *  For  Evans'  shares  were 
given  to  him  by  Baron  Erlanger,  Admiral  Macdonald  was  to  hold 
shares  only  as  trustee  for  Baron  Erlanger,  and  Mr.  Eastwick  never 
had  any  shares  except  what  Baron  Erlanger  lent  him. 

The  agents,  then,  who  were  to  have  the  power  of  binding  the 
company  to  the  purchase  in  question,  having  been  thus  selected  by 
the  syndicate,  and  the  articles  of  association  having  been  signed 
by  seven  persons,  all  of  whom  it  was  admitted  were  connected 
with  Baron  Erlanger  or  other  members  of  the  syndicate,  some  of 
them  being  clerks  of  these  persons,  the  next  step  was  to  hold  a 
meeting  of  the  directors.     This  was  done  on  the  29th  of  September, 
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1871.  It  was  attended  by  Sir  Thomas  Dakin,  Admiral  Macdonald, 
and  Evans.  It  was  also  attended  by  Mr.  Westall,  the  solicitor  of 
the  syndicate,  and  himself  (on  bis  own  part  or  that  of  his  friends) 
a  member  of  the  syndicate  His  interest  in  and  services  for  the 
syndicate  had  been  farther  secured  by  the  promise  of  a  special 
fee  of  £500. 

These  three  directors,  without  examination  of  Mr.  Chatteris' 
accounts,  without  any  report  from  any  competent  person  as  to  the 
then  condition  of  the  island,  or  the  cost  of  raising  and  shipping 
the  phosphate  of  lime,  and,  without  any  inquiry  into  facts  or 
figures,  proceeded  at  once,  .xmder  the  auspices  of  the  vendors, 
solicitor,  to  adopt  and  ratify  the  proposed  purchase  of  the  island 
on  behalf  of  the  company,  which  had  been  completely 
formed  and  registered  *  only  eight  days  previously,  and  [*  1229] 
which  became  thereby  bound  to  pay  for  the  property 
double  the  sum  which  had  been  settled  shortly  before  by  the 
Vice-Chancellob  as  its  true  and  marketable  value. 

Can  a  contract  so  obtained  be  allowed  to  stand?  The  bare 
statement  of  the  facts  is,  I  think,  suf&cient  to  condemn  it. 
From  that  statement  I  invite  your  Lordships  to  draw  two  con- 
clusions: first,  that  the  company  never  had  an  opportunity  of 
exercising,  through  independent  directors,  a  fair  and  independent 
judgment  upon  the  subject  of  this  purchase ;  and,  secondly,  that 
this  result  was  brought  about  by  the  conduct  and  contrivance  of 
the  vendors  themselves.  It  was  the  vendors,  in  their  character 
of  promoters,  who  had  the  power  and  the  opportunity  of  creating 
and  forming  the  company  in  such  a  manner  that  with  adequate 
disclosures  of  fact,  an  independent  judgment  on  the  company's 
behalf  might  have  been  formed.  But  instead  of  so  doing  they 
used  that  power  and  opportunity  for  the  advancement  of  their 
own  interests.  Placed  in  this  position  of  unfair  advantage  over 
the  company  which  they  were  about  to  create,  they  were,  as  it 
seems  to  me,  bound  according  to  the  principles  constantly  acted 
upon  in  the  Courts  of  equity,  if  they  wished  to  make  a  valid 
contract  of  sale  to  the  company,  to  nominate  independent  direc- 
tors and  fully  disclose  the  material  facts.  The  obligation  rests 
upon  them  to  show  they  have  not  made  use  of  the  position  which 
they  occupied  to  benefit  themselves ;  but  I  find  no  proof  in  the 
case  that  they  have  discharged  that  obligation.  There  is  no  proof 
that  either  Sir  Thomas  Dakin  or  Admiral  Macdonald  was  aware 
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of  the  price  at  which  the  property  had  just  been  brought  under 
the  authority  of  the  Court  of  Chancery,  nor,  indeed,  that  they 
even  knew  that  the  real  vendors  were  also  the  promoters  of  the 
company.  And  there  is  certainly  no  proof  that  in  the  selection 
of  the  directors  who  were  to  be  the  company's  agents  for  accept- 
ing and  aflBrming  the  proposed  purchase,  the  vendors  used  their 
power  as  promoters  in  such  a  way  as  to  create  an  independent 
body  capable  of  acting  impartially  in  defence  of  the  company's 
interests. 

A  contract  of  sale  effected  under  such  circumstances  is,  I  con- 
ceive, upon  principles  of  equity  liable  to  be  set  aside. 

The  principles  of  equity  to  which  I  refer  have  been 
[*  1230]  illustrated  *  in  a  variety  of  relations,  none  of  them  per- 
haps precisely  similar  to  that  of  the  present  parties,  but 
all  resting  on  the  same  basis,  and  one  which  is  strictly  applicable 
to  the  present  case.  The  relations  of  principal  and  agent,  trustee 
and  cestui  que  trust,  parent  and  child,  guardian  and  ward,  priest 
and  penitent,  all  furnish  instances  in  which  the  Courts  of  equity 
have  given  protection  and  relief  against  the  pressure  of  unfair 
advantage  resulting  from  the  relation  and  mutual  position  of  the 
parties,  whether  in  matters  of  contract  or  gift ;  and  this  relation 
and  position  of  unfair  advantage  once  made  apparent,  the  Courts 
have  always  cast  upon  him  who  holds  that  position,  the  burden  of 
showing  that  he  has  not  used  it  to  his  own  benefit 

I  have  no  diflBculty,  therefore,  in  asking  your  Lordships  to 
assent  to  the  proposition  of  the  Lord  Chancellor,  that  if,  within 
a  proper  time  after  the  completion  of  this  purchase,  a  bill  had 
been  filed  by  the  company,  the  purchase  must  have  been  set  aside. 
The  question  remains  whether  the  present  bill  has  been  filed  with 
sufficient  promptitude  for  that  purpose. 

Now,  on  this  question  of  delay,  I  confess  that  I  do  not  think 
it  easy,  guiding  myself  by  any  decided  cases,  to  come  to  a  con- 
clusion adverse  to  the  company's  claim.  The  nearest  approach  to 
a  definition  of  the  equitable  doctrine  upon  this  head  which  is  to 
be  found  amongst  the  cases  cited,  is  the  statement  made  in  the 
case  of  The  Lindsay  Petroleum  Company  v.  Hurd,  L.  R ,  5  P.  C. 
221.  Delay  is  there  said  to  be  "  material  where  it  would  be 
practically  unjust  to  give  a  remedy  either  because  the  party  has 
by  his  conduct  done  that  which  might  fairly  be  regarded  as  equiv- 
alent to  a  waiver  of  it,  or  where  by  his  conduct  and  neglect  he 
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has,  though  perhaps  not  waiving  that  remedy,  yet  put  the  other 
party  in  a  situation  in  which  it  would  not  be  reasonable  to  place 
him  if  the  remedy  were  to  be  afterwards  asserted. " 

How  far  the  company  has  brought  itself  by  its  conduct  within 
either  branch  of  this  definition,  I  will  presently  inquire,  but  I 
think  it  is  clear  that  the  company  having,  in  the  first  instance,  a 
right  to  relieve  itself  from  this  contract,  which  the  promoters  have 
unfairly  fastened  upon  it,  it  is  for  the  vendors  to  show  affirma- 
tively that  the  company  has  forfeited  that  right  The 
*  actual  lapse  of  time  before  commencing  the  suit  was  not  [*  1231] 
very  great  Delay,  as  it  seems  to  me,  has  two  aspects. 
Lapse  of  time  may  so  change  the  condition  of  the  thing  sold,  or 
bring  about  such  a  state  of  things  that  justice  cannot  be  done  by 
rescinding  the  contract  subject  to  any  amount  of  allowances  or 
compensations.  This  is  one  aspect  of  delay,  and  it  is  in  many 
cases  particularly  applicable  to  property  of  a  mining  character. 
But  delay  may  also  imply  acquiescence,  and  in  this  aspect  it 
equally  bars  the  plaintiff's  right,  for  such  a  contract  as  is  now 
under  consideration  is  only  voidable  and  not  void. 

It  conduces,  I  think,  to  clearness  and  to  the  exclusion  of  a 
certain  vagueness  which  is  apt  to  hang  about  this  doctrine  of  delay 
as  a  bar  to  relief,  to  keep  these  two  different  aspects  of  it  separate 
and  distinct  when  the  consequences  of  delay  come  to  be  considered 
in  connection  with  the  circumstances  of  an  individual  case.  And 
so  dealing  with  the  facts  of  the  present  case,  I  find  myself  unable 
to  conclude  affirmatively  that  it  has  been  made  out  by  the  argu- 
ment at  the  Bar  that  either  the  character  of  the  property,  or  the 
way  in  which  the  company  had  dealt  with  it,  did  in  point  of  fact 
preclude  the  possibility  of  justice  being  worked  out  on  the  basis  of 
the  contract  being  rescinded.  If  the  decree  which  has  been  made 
does  not  work  out  the  justice  of  the  case,  it  should  have  been 
pointed  out  in  what  respect  it  fails  to  do  so,  and  either  an  amend- 
ment of  it  prayed,  or  the  impossibility  of  such  amendment  clearly 
shown. 

The  substantial  question,  therefore  I  think,  is  whether  there  was 
such  delay  as  fairly  imports  acquiescence. 

It  is  hardly  suggested  that  the  company  or  its  executive  knew, 
or  had  the  means  of  knowing,  the  material  facts  before  the  meet- 
ing in  February.  That  meeting  was  not  called  to  consider  any 
question  in  connection  with  the  matters  now  in  controversy.     It 
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was  spoken  of  as  a  ''proformd  meeting,"  and  it  was  attended  by 
a  minority  only  of  the  shareholders.  What  passed  there,  I  think, 
showed  that  Mr.  Stephenson  had  heard  the  truth  about  the  prioe  at 
which  the  promoters  had  bought,  though  he  had  heard  it  only  as  a 
rumour ;  but  he  does  not  appear  to  have  known  the  circumstances 
under  which  Evans  and  Macdonald  had  become  directors,  or  the 
fact  that  Westall  was  the  solicitor  for  the  promoters,  and 
[*1232]  had  received  *£500,  and  many  other  material  matters. 
The  flourishing  prospects,  however,  of  the  company,  laid 
before  the  meeting  by  others,  appear  to  have  silenced  Mr.  Stephen- 
son, and  the  matter  was  suffered  to  drop  without  farther  inquiry  at 
the  moment 

Can  acquiescence  by  the  company  be  inferred  from  the  doings  of 
this  meeting  ?  I  think  not  The  meeting  was  so  convened  that  a 
resolution  in  favour  of  acquiescence  could  hardly  have  bound  the 
company.  How,  then,  could  statements  by  a  single  shareholder, 
coldly  received  as  they  were  by  the  others  present  in  the  prospect 
of  large  profits,  go  farther  to  bind  the  company  than  a  resolution 
would  have  done  ? 

How  soon,  then,  after  the  meeting  of  February,  can  the  company 
be  said  to  have  known  the  material  facts,  or  such  of  them  as  would 
make  it  reasonably  their  duty  to  investigate  the  matter  if  they 
meant  to  take  exception  to  the  mode  in  which  the  purchase  had 
been  effected?  There  are  great  difficulties  in  the  way  of  share- 
holders in  such  a  case.  Those  of  them  who,  like  Mr.  Stephenson, 
conceive  that  the  company  has  been  wronged,  have  not  only  to 
investigate  and  obtain  proof  of  the  facts,  but  they  have  to  impress 
a  sufficient  number  of  their  fellow  shareholders  with  the  strength 
of  their  case  to  enable  them  to  pass  a  resolution  (probably  hostile 
to  the  directors)  for  a  committee  of  investigation.  All  this  takes 
time  and  trouble,  and  I  am  unable  to  perceive  that  it  could  well 
be  expected  of  them,  that  by  means  of  a  special  meeting  they 
should  have  taken  the  opinion  of  the  company  earlier  than  the 
next  ordinary  meeting  which  occurred  in  Juna  At  that  meeting 
they  brought  the  matter  forward ;  a  committee  of  investigation  was 
appointed,  which  reported  to  the  company  in  the  autumn,  when  a 
resolution  was  at  once  passed  to  take  legal  proceedings.  This  reso- 
lution was  followed  by  attempts  to  compromise,  which  were  con- 
tinued through  the  autumn  up  to  November,  and  in  December  the 
bill  was  filed. 
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As  I  have  already  said,  I  do  not  see  how  Mr.  Stephenson  and 
those  who  acted  with  him  can  be  accused  of  laches  in  the  couise 
which  they  thus  took.  But  if  it  were  otherwise  I  should  have 
great  difficulty  in  coming  to  the  conclusion  that  the  laches  of  Mr. 
Stephenson  was  the  laches  of  the  company,  and  that  the  great 
bulk  of  shareholders  had  lost  their  relief  from  an  inequi- 
table contract  *  because  a  few  of  them  had  not  been  suffi-  [*  1233] 
ciently  prompt  in  taking  steps  to  obtain  that  reliei 

The  position  of  Mr.  Evans,  whose  name  appeared  as  vendor  of 
the  property  in  the  contract  made  on  behalf  of  the  company,  and 
whose  name  also  appears  as  one  of  the  original  directors  who 
attended  the  meeting  of  the  29th  of  December,  1871,  and  affirmed 
that  contract,  was  much  commented  upon  in  the  course  of  the 
argument  It  was  said  that,  Mr.  Evans  being  thus  both  vendor 
and  purchaser,  the  company  had  at  once  the  right  to  set  aside  the 
contract  But  this  can  hardly  be  so,  I  think,  in  all  cases.  It  is 
a  very  common  thing  for  individuals  having  an  established  busi- 
ness to  get  up  a  company  which  shall  purchase  their  business  of 
them ;  they  taking  part  payment  in  paid-up  shares  of  the  company, 
and  becoming  original  directors.  In  such  cases  it  is  often  an 
inherent  part  of  the  scheme,  in  the  interests  of  the  company,  that 
they  who  already  understand  the  business  should  take  a  leading 
part  on  the  board  of  directors  which  is  to  conduct  that  business  in 
future,  and  if  all  is  fair  and  open  in  the  conduct  of  such  persons, 
the  fullest  disclosures  being  made  of  all  matters  material  to  be 
known  to  the  company,  it  would  be  difficult,  I  think,  to  maintain 
that  the  purchase  which  had  been  adopted  by  an  adequate  quorum 
of  independent  directors  could  be  set  aside  merely  because  one  of 
the  directors,  who  was  also  a  vendor,  had  concurred  in  that  adop- 
tioa  In  the  present  case  there  is  nothing  on  the  face  of  the  con- 
tract with  the  company  to  indicate  t9  the  shareholders  that  Mr. 
Evans  was  not  in  a  position  something  like  that  which  I  have 
just  described  It  might  well  be  surmised  by  any  shareholder 
who  knew  nothing  of  the  real  facts,  that  he,  either  alone  or  in 
conjunction  with  others,  had  purchased  the  island  and  had  worked 
the  phosphate  of  lime  previous  to  the  sale  to  the  company  of  which 
he  was  to  become  a  director,  taking  £20,000  of  the  purchase-money 
in  paid-up  shares  of  the  company,  and  his  position,  thus  regarded, 
would  hardly,  I  think,  put  any  shareholder  upon  inquiry  as  to  the 
company  having  been  unfairly  dealt  with. 
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Upon  the  whole,  then,  I  am  unable  to  satisfy  myself,  either  that 
it  is  not  practicable  to  do  justice  on  the  basis  of  the  contract  being 
rescinded,  or  that  the  company  has  by  any  laches  or  delay  laid 
itself  fairly  open  to  the  imputation  of  having  acquiesced  in 
[•  1234]  the  *  contract  which  they  now  seek  to  set  aside ;  and  with 
some  hesitation  and  difiSdenoe,  after  having  been  made 
aware  of  the  opinion  of  my  noble  and  learned  friend  on  the  wool- 
sack, I  must  advise  your  Lordships  to  reject  this  appeaL 

The  Lord  Chancellor  (Lord  Cairns):  — 

My  Lords,  the  appellants  in  this  case  complain  of  a  decree  of 
the  Court  of  Appeal  which  has  set  aside  a  sale  made  to  the 
Sombrero  Company,  of  the  island  of  Sombrero,  and  ordered  repay- 
ment and  re-transfer  by  the  appellants  of  large  sums  of  money  and 
shares  which  had  passed  to  them  from  the  company  on  the  occasi<Hi 
of  the  sale. 

Your  Lordships  will  observe  that  the  plaintiff  in  the  action  in 
the  Chancery  Division  was  the  Sombrero  Company,  and  it  is  neces- 
sary to  bear  this  particularly  in  mind,  because  it  will  enable  your 
Lordships  to  put  aside  many  observations  and  arguments  which  aie 
not  relevant  in  the  case  of  an  action  by  the  company,  although 
they  might  have  been  relevant  had  an  action  been  broi^ht  by  m 
shareholder  to  throw  back  his  shares  (mi  the  compuiy,  on  the 
ground  of  misrepresentation  or  fraud. 

In  the  view  which  I  take  of  the  case,  the  facts  of  which  it  is 
necessary  to  remind  your  Lordships  are  in  a  very  nazrow  compftssL 
Sombrero  is  a  small  island  in  the  West  Lniies,  about  a  mile  and  a 
quarter  long,  in  which  are  deposits  or  beds  of  phoephate  ol  lime. 
It  beloni;s  to  the  Cn>wn.  and  a  lease  was  made  of  it  for  twiuity-ooe 
y««urs  from  Marvh,  1865,  at  a  rent  of  £1000.  This  ksse  wm 
assiirned,  in  the  first  instance,  to  a  company  called  the  Old  Sc'rubrcro 
CVioij^ny,  who  paid  £100.000  for  iu  taking  it  besides  su:  wt  to  a 
mc«tg;iige  of  £12.400.  This  company  was  wound  up  by  the  Cooat 
of  ChaxKvrr.  and  in  the  wiuding-up  the  kase  of  the  island  caioe  im 
1871  to  be  soM  The  appellants  al«x!g  wim  one  Tb^icsis  W«scaIL 
A  re.  U^iti^.  thor.i:ht  well  of  the  speciiIjiciocL  and  wished  to  Vct  tke 
U^^,  anvl  for  this  pcrpoee  tbey  fonaed  wiatf  is  called  a  sjiMiicaae 
<v  T«rtner?hip.  and  uliiniArely.  on  the  :Wh  of  Ac^rasc.  1S71.  did 
^tte  to  bey  rh'e  lease  by  rriTmte  coc:rac5  frrca  the  *:&:LaI  li-q^^^i- 
i^^.  Henry  C^.Jirteris^  fcr  £co.*»}.  ibe  casirracs  beiag  MHfe  im 
Ij^  Tua^  y^  Wescjkll  en  b^bjilf  cf  bis  priacipaLs. 
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My  Lords,  I  stop  at  this  point  for  the  purpose  of  saying 
that  I  *  think  it  to  be  clear  that  the  syndicate  in  entering  [*  1235] 
into  this  contract  acted  on  behalf  of  themselves  alone,  and 
did  not  at  that  time  act  in,  or  occupy,  any  fiduciary  position  what- 
ever. It  may  well  be  that  the  prevailing  idea  in  their  mind  was, 
not  to  retain  or  work  the  island,  but  to  sell  it  again  at  an  increase 
of  price,  and  very  possibly  to  promote  or  get  up  a  company  to 
purchase  the  island  from  them ;  but  they  were,  as  it  seems  to  me, 
after  their  purchase  was  made,  perfectly  free  to  do  with  the  island 
whatever  they  liked ;  to  use  it  as  they  liked,  and  to  sell  it  how, 
and  to  whom,  and  for  what  price  they  liked.  The  part  of  the  case 
of  the  respondents  which,  as  an  alternative,  sought  to  make  the 
appellants  account  for  the  profit  which  they  made  on  the  re-sale  of 
the  property  to  the  respondents,  on  an  allegation  that  the  appellants 
acted  in  a  fiduciary  position  at  the  time  they  made  the  contract  of 
the  30th  of  August,  1871,  is  not,  as  I  think,  capable  of  being  sup- 
ported, and  this,  as  I  understand,  was  the  view  of  all  the  Judges 
in  the  Courts  below. 

I  now  proceed  to  state  what  happened  subsequently  to  the  30th 
of  August,  1871. 

Shortly  before  the  20th  of  September,  1871,  the  syndicate  deter- 
mined to  form  a  joint  stock  company,  and  to  sell  the  island  to  the 
company  for  £110,000,  and  the  syndicate  took  the  necessary  steps 
for  this  purpose;  preparing  the  memorandum  of  association,  and 
the  articles,  and  also  the  prospectus  which  was  tor  be  issued. 

The  memorandum  of  association  stated  that  the  object  of  the 
company  was  the  purchasing,  leasing,  and  working  of  mines  or 
quarries  of  phosphate  of  lime  in  the  island  of  Sombrero.  The 
articles  stated  that  the  number  of  directors  should  from  time  to 
time  be  determined  by  a  general  meeting,  and  that  till  any  other 
number  was  determined  there  should  be  not  less  than  four  nor 
more  than  seven  directors.  Two  directors  should  be  a  quorum  for 
the  transaction  of  business ;  and  among  the  acts  which  the  directors 
were  empowered  to  do  were  the  adoption  and  carrying  into  effect 
of  the  contract  for  the  assignment  to  the  company  of  the  island  of 
Sombrero,  dated  the  same  day  as  the  articles,  namely,  the  20th  of 
September,  1871. 

This   contract  was  a  contract  by  which   John  Marsh   Evans 
agreed  to  sell,  and  Francis  Pavy  agreed  to  purchase,  the 
lease  of  the  *  island  and  the  property  on  it  for  £110,000,  [*  1236] 
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£80,000  to  be  paid  down,  and  £30,000  in  fully  paid-up  shares 
of  the  new  company.  John  Marsh  Evans  was  a  trustee  or  agent 
for  Baron  Erlanger  and  the  other  members  of  the  syndicate, 
and  Pavy  was  a  person  whose  name  was  introduced  into  the  con- 
tract as  a  matter  of  form,  to  represent  the  company  about  to  be 
created,  in  case  it  should  adopt  the  contract.  The  contract  was, 
on  the  face  of  it,  a  provisional  one,  subject  to  the  formation  of 
the  company,  and  the  adoption  of  the  contract  by  it 

In  the  whole  of  this  proceeding  up  to  this  time  the  syndicate, 
or  the  house  of  Erlanger  as  representing  the  syndicate,  were  the 
promoters  of  the  company,  and  it  is  now  necessary  that  I  should 
state  to  your  Lordships  in  what  position  I  understand  the  pro- 
moters to  be  placed  with  reference  to  the  company  which  they 
proposed  to  form.  They  stand,  in  my  opinion,  undoubtedly  in  a 
fiduciary  position.  They  have  in  their  hands  the  creation  and 
moulding  of  the  company ;  they  have  the  power  of  defining  how, 
and  when,  and  in  what  shape,  and  under  what  supervision,  it 
shall  start  into  existence  and  begin  to  act  as  a  trading  corporation. 
If  they  are  doing  all  this  in  order  that  the  company  may,  as  soon 
as  it  starts  into  life,  become,  through  its  managing  directors,  the 
purchaser  of  the  property  of  themselves,  the  promoters,  it  is,  in 
my  opinion,  incivmbent  upon  the  promoters  to  take  care  that  in 
forming  the  company  they  provide  it  with  an  executive,  that  is 
to  say,  with  a  board  of  directors,  who  shall  both  be  aware  that 
the  property  which  they  are  asked  to  buy  is  the  property  of  the 
promoters,  and  who  shall  be  competent  and  impartial  judges  as  to 
whether  the  purchase  ought  or  ought  not  to  be  made.  I  do  not 
say  that  the  owner  of  property  may  not  promote  and  form  a  joint 
stock  company,  and  then  sell  his  property  to  it,  but  I  do  say  that 
if  he  does  he  is  bound  to  take  care  that  he  sells  it  to  the  company 
through  the  medium  of  a  board  of  directors  who  can  and  do  exer- 
cise an  independent  and  intelligent  judgment  on  the  transaction, 
and  who  are  not  left  under  the  belief  that  the  property  belongs, 
not  to  the  promoter,  but  to  some  other  person.  My  Lords,  if 
this  is  the  position  and  duty  of  a  promoter,  I  ask  your  Lordships, 
in  the  next  place,  to  consider  how  far  that  duty  was  discharged 
by  the  prpmoters  in  the  present  case. 

The  company  was,  as  I  have  already  stated,  formed  to 
[*1237]      purchase  *  mines  in  the  island  of  Sombrero,  and  the  di- 
rectors were  armed  specifically  with  the  power  of  adopting 
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the  contract  already  mentioned  of  the  20th  of  September,  1871. 
The  promoters,  in  framing  the  constitution  of  the  company,  have 
themselves  given  us  what  they  considered  to  be  the  proper 
measure  of  strength  of  a  board  of  directors  who  were  to  be 
entrusted  with  the  execution  of  this  power.  They  were  to  be  not 
less  than  four  nor  more  than  seven,  and  in  point  of  fact  five  names 
were  given  as  the  first  directors.  They  were  at  once  to  enter 
upon  business,  and  the  first  duty  they  would  have  to  perform 
would  be  to  consider  whether  the  contract  should  be  adopted  or 
not  How  far,  then,  were  they  in  a  position  to  perform  this 
duty? 

The  first  name  was  that  of  his  Excellency  Monsieur  Drouyn  de 
Lhuys.  I  will  assume  that  there  is  some  evidence  that  he  had 
been  communicated  with,  and  had  given  some  assent  to  the  use  of 
his  name ;  but  it  is  not  pretended  that  the  idea  was  ever  enter- 
tained by  the  promoters  that  he  either  would  or  could  take  any 
part  in  the  first  great  act  of  the  directors,  —  the  adoption  of  the 
contract,  or  that  he  could  attend  any  meeting  for  the  purpose.  Of 
the  second  director  named,  Mr.  Eastwick,  the  same  may  be  said. 
He  was  absent  at  a  distance  from  England,  and  did  not  take  his 
seat  at  the  board  till  the  end  of  December,  1871.  The  third 
director,  John  Marsh  Evans,  was  himself  the  vendor,  and  whether 
he  was  vendor  as  being  beneficially  interested  in  the  property, 
or  as  trustee  for  the  syndicate,  is,  in  my  opinion,  immaterial. 
There  remained  two  directors,  and  two  only,  — Sir  Thomas  Dakin 
and  Admiral  Macdonald,  and  of  these  I  will  speak  when  I  come, 
as  I  shall  next  do,  to  the  first  meeting  of  the  directors. 

The  company  was  registered  on  the  21st  of  September,  1871, 
and  the  first  meeting  of  directors  took  place  on  the  29th  of  that 
month.  There  were  present  of  the  directors,  Sir  Thomas  Dakin, 
Admiral  Macdonald,  and  John  Marsh  Evans,  who,  as  I  have 
already  said,  was  himself  the  vendor.  There  was  also  present 
Mr.  Westall,  who  had  been  appointed  and  was  acting  as  solicitor 
for  the  company,  but  who  was  himself  one  of  the  syndicate, 
although  it  is  said  that  on  the  syndicate  he  merely  represented 
certain  other  names  not  disclosed,  and  had  himself  no  interest 
beyond  the  promise  of  a  payment  of  £500. 

*  At  this  meeting  a  prospectus  was  produced  ready  for  [*  1238] 
issue  to  the  public,  stating  that  the  contract  for  purchase 
had  been  made  by  the  directors ;  and  the  first  resolution  proposed 
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and  carried,  almost  as  a  matter  of  course,  was  that  the  contract 
should  be  approved  and  confirmed.  Neither  Sir  Thomas  Dakin 
nor  Admiral  Macdonald  has  given  evidence  in  the  case,  and  it  is 
difficult  to  say  positively  what  they  knew  or  what  they  inquired, 
or  whether  they  knew  anything  or  inquired  anything,  about  that 
which  they  were  professing  to  buy.  The  conclusion  at  which  I 
have  arrived  from  such  materials  as  are  before  your  Lordships  is, 
that  both  Sir  Thomas  Dakin  and  Admiral  Macdonald  treated 
from  the  first  the  adoption  of  the  contract  as  a  foregone  con- 
clusion. But  whether  this  was  so  or  not,  it  was  the  duty  of  the 
promoters  to  take  care  that  the  contract  for  the  purchase  of  their 
property  was  submitted  to  the  intelligent  consideration  of  a  com- 
plete number  of  independent  directors ;  and  I  cannot  but  regard 
a  meeting  at  which  two  of  the  principal  directors  did  not  and 
could  not  attend,  at  which  one  who  did  attend  and  take  part  in 
the  deliberations  was  at  once  a  person  buying  and  selling,  where 
the  legal  adviser  present  and  assisting  was  virtually  another 
vendor,  and  where  the  two  remaining  directors  are  not  shown  to 
have  had  the  means  of  exercising,  or  to  have  exercised,  any 
intelligent  judgment  on  the  subject,  as  little  else  than  a  mockery 
and  a  delusion. 

I  have  said  nothing,  my  Lords,  as  to  the  provision  that  two 
directors  should  be  a  quorum.  That  is  a  provision  which,  in  my 
opinion,  could  not  be  held  to  remedy  defects  such  as  I  have 
pointed  out  as  going  to  the  entire  constitution  of  the  board. 

I  cannot,  therefore,  my  Lords,  entertain  any  doubt  that  if, 
within  a  proper  time  after  the  completion  of  this  purchase,  a  bill 
had  been  filed  by  the  company  impeaching  it  on  the  grounds  that 
I  have  stated,  the  purchase  must  have  been  set  aside. 

The  part  of  the  case  which,  however,  has  given  me  the  most 
anxiety  is  the  question  whether,  having  regard  to  what  was  made 
known  at  the  time  that  the  company  was  formed,  and  to  what 
became  known,  and  to  what  also  might  farther  have  become 
known,  shortly  after  it  was  formed,  and  having  regard,  farther, 
to  the  very  peculiar  nature  of  the  property  which  had  been  pur- 
chased, and  to  the  impossibility  of  restoring  the  parties 
[*  1239]  to  their  original  *  position,  relief  can  or  ought  now,  con- 
sistently with  the  principles  of  equity,  to  be  given  to 
those  who  seek  to  impeach  the  contract.  On  this  question  1  have 
entertained,  and  still  continue  to  entertain,  considerable  doubt, 
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or  more  than  doubt  The  case  has,  however,  been  twice  argued 
most  elaborately  and  ably,  and  all  of  your  Lordships  are,  I  be- 
lieve, of  opinion  that  the  company  has  not  lost  the  right,  which 
undoubtedly  it  had,  to  set  aside  the  sale.  I  do  not  therefore  think 
it  necessary  to  do  more  than  express  generally  the  grounds  of  the 
doubts  which  on  this  part  of  the  case  I  have  felt. 

The  prospectus  conveyed  to  those  who  became  shareholders  in 
the  company,  and  conveyed,  therefore,  to  the  company,  notice  of 
some  facts  with  regard  to  this  contract  which  appear  to  me  to  be 
of  great  importance.  The  company  was  informed  that  the  con- 
tract was  already  entered  into  by  its  directors.  It  was  termed, 
no  doubt,  a  provisional  contract,  —  that  is  to  say,  provisional  on 
the  shares  being  taken  and  the  company  completely  formed ;  but, 
subject  to  those  contingencies,  it  was  a  contract  actually  made. 
Farther,  it  was  not  one  out  of  many  contracts  that  might  be  made 
in  the  course  of  a  business;  it  was  the  great  central  contract  of 
the  company,  underlying  and  supporting  the  whole  of  their  under- 
taking. The  terms  of  the  contract,  or  at  least  the  principal  terms 
of  it,  are  stated,  the  price  is  given,  and  also  an  accurate  statement 
of  the  lease,  buildings,  machinery,  &c.,  sold.  Coupled  with  this 
the  company  is  informed  that  the  vendor  is  one  of  its  own 
directors,  and,  therefore,  that  the  contract  has  been  negotiated  on 
behalf  of  the  shareholders  between  the  directors  and  one  of  them- 
selves, and  they  are  informed  that  this  contract  may  be  seen  at  the 
office  of  the  company's  solicitors.  We  start,  therefore,  with  this, 
that  with  reference  to  a  contract  which  I  hold  to  be  voidable, 
because  there  was  not  the  exercise  upon  it  of  the  intelligent  judg- 
ment of  an  independent  executive,  the  shareholders  are,  on  the 
one  hand,  informed  what  the  terms  of  the  contract  are,  and,  on 
the  other  hand,  are  told  that  one  of  their  directors  has  been  the 
vendor  in  a  contract  in  which  he  was  also,  on  their  behalf,  a 
purchaser. 

It  is  necessary,  however,  farther  to  consider  the  nature  of  the 
property  as  to  which  the  shareholders  had  this  information. 

♦They  are  told  by  the  prospectus  that  it  is  brought  [*1240] 
substantially  as  a  going  concern,  with  produce  ready  for 
shipment,  and  contracts  for  produce  pending,  which  require  to  be 
executed.  The  lease,  they  know,  is  a  running-out  lease,  with 
some  years  expired,  and  not  a  great  many  to  come,  and  the  value 
of  the  undertaking  dependent  not  merely  on  the  amount  of  the 
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deposits  in  the  island^  but  on  the  extent  to  which  those  deposits 
could  be  worked  during  the  lease.  The  lease  is  one  for  the  obtain- 
ing and  putting  on  the  market  an  article  of  commerce,  the  price 
of  which  is  varyiug,  uncertain,  and  speculative ;  outlay  is  required, 
the  amount  of  which  must  vary  with  circumstances  from  time  to 
time.  Again,  the  company  is  aware  that  it  is  about  to  use  the 
name  of  the  property  as  a  trade  name,  the  eflFect  of  which  will 
be  that,  if  used  unsuccessfully,  the  name  cannot  be  restored  to  its 
original  owners  otherwise  than  injured  irretrievably  by  the  use 
thus  made  of  it 

These  considerations  would,  in  my  opinion,  go  far  to  cast  upon 
the  company  the  duty  of  taking  steps  at  the  earliest  possible 
moment,  and  even  before  the  iirst  general  meeting,  to  examine 
into  and  repudiate,  if  they  did  not  desire  to  affirm  it,  a  contract 
which  was  thus  set  before  them  as  one  primd  facte  open  to 
impeachment 

No  step,  however,  appears  to  have  been  taken  by  any  person 
connected  with  the  shareholders  to  impeach  the  contract  They 
are  content  to  ignore  the  fact  both  that  they  have  not  had  the 
independent  judgment  of  all  the  directors  exercised  for  their  pro- 
tection in  making  the  contract,  and  also  the  farther  fact,  still 
more  calculated  to  prejudice  them,  that  one  of  the  directors  sit- 
ting at  the  board  has  been  a  person  with  an  interest  entirely 
antagonistic  to  their  own. 

I  think  it  must  be  taken  that  those  who  did  not  attend  the  first 
general  meeting  of  the  company  held  in  the  month  of  February 
had  no  desire  to  make  any  inquiries  into  the  circumstances  under 
which  Mr.  John  Marsh  Evans,  their  director,  had  come  to  be  at 
once  the  vendor  and  the  purchaser  of  the  property.  With  regard 
to  those  who  did  attend  that  meeting,  their  views  may  fairly  be 
taken  from  what  was  expressed  at  the  meeting.  It  is  stated  that 
there  were  about  sixty-two  shareholders  present,  and  the 
[*1241J  report  *of  Mr.  Mackay,  the  manager  of  the  company,  who 
had  been  at  Sombrero,  was  read.  Francis  Pavy  also 
explained  to  the  meeting  the  nature  and  prospects  of  the  island, 
with  which  he  was  acquainted.  I  do  not  go  through  what  was 
stated  at  the  meeting  in  detail,  but  the  inference  which  I  draw 
from  the  report  of  the  meeting  is  that  no  doubt  was  entertained  or 
expressed  by  any  one  present  that  the  rumour,  which  was  openly 
referred  to,   that  the  island  had  been  bought  for  £55,000,   and 
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le-sold  for  £110,000  within  a  few  days,  was  otherwise  than  true; 
and  it  was,  I  think,  in  substance,  admitted  by  the  chairman  that 
Mr.  Evans  might  be  looked  upon  as  having  bought  it  for  the  lower 
sum  in  concert  with  other  people;  but  that  although  he  was  a 
director  at  the  time  that  he  sold,  he  was  not  a  director  at  the  time 
that  he  bought  And  I  cannot  but  come  to  the  conclusion  that 
those  present  at  the  meeting,  being  impressed  with  the  expectation 
that  the  concern  was  going  to  turn  out  a  very  prosperous  one, 
determined  that  they  would  not  make  any  inquiry  or  raise  any 
objection  as  to  the  manner  in  which  the  property  had  come  to  their 
hands. 

Nothing  was  done,  and  no  objection  was  made  by  any  person 
until  the  meeting  in  June,  1872,  at  which  time  the  shipments  of 
the  phosphates  had  turned  out,  commercially,  to  be  a  failure.  At 
this  meeting  a  committee  of  investigation  was  appointed ;  but  even 
that  committee  did  not  suggest  that  the  contract  could  or  should 
be  rescinded,  but  only  that  proceedings  should  be  taken  for 
recovery  of  the  profit  made  by  the  vendors  on  the  re-sale  to  the 
company,  and  the  present  bill  was  not  filed  until  December,  1872, 
fourteen  months  after  the  company  had  taken  possession  of  and 
commenced  to  work  the  island. 

Under  these  circumstances,  looking  to  the  very  peculiar  nature 
of  the  property,  and  the  utter  impossibility  of  restoring  the 
property,  and  the  commercial  undertaking  connected  with  it,  to 
the  vendors  in  the  state  in  which  it  was  when  the  company  took 
possession  of  it,  looking  to  the  amoimt  of  notice  which  the  com- 
pany had  by  the  prospectus,  and  to  the  knowledge  which  they 
might  have  obtained  by  pursuing  the  inquiries  which  the  prospectus 
ought  to  have  suggested,  I  should  be  of  opinion  that  it  would 
be  contrary  to  the  principles  of  equity  to  give  to  the 
♦company  the  relief  which,  at  an  earlier  period,  they  [*12423 
might  have  obtained. 

Lord  Hatherley,  after  observing  that  the  Court  were  unani- 
mous in  the  opinion  that,  if  due  steps  had  been  taken  at  the  proper 
time  by  the  plaintiffs,  they  could  have  set  aside  the  contract  on 
the  ground  of  concealment,  discussed  at  great  length  the  question 
whether  the  plaintiffs  were  barred  by  delay;  and,  on  this  point, 
summed  up  his  opinion  as  follows:  — 

No  doubt  the  case  of  a  mine  is  one  which  we  must  look  [1254] 
into  with  very  great  accuracy ;  and  if  once  we  saw  the 
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slightest  appearance  of  mala  fides,  if  we  saw  the  slightest  indica- 
tion of  wavering  and  indecision  as  to  whether  or  not  the  remedy 
should  be  taken  until  they  saw  how  the  thing  would  turn  out,  that 
might  be  a  very  different  matter;  but  although  it  is  true  that 
things  were  so  prosperous  in  February  that  Mr.  Stephenson  seems 
not  to  have  obtained  such  a  hearing  as  he  otherwise  would  have 
done,  that  was  not  brought  home  to  the  minds  of  all  the  share- 
holders who  were  not  present  at  that  meeting.  And  even  if  there 
was  such  a  degree  of  wavering  on  the  part  of  Mr.  Stephenson, 
there  was  certainly  no  such  wavering  on  the  part  of  anybody  else. 
At  the  next  meeting  the  appointment  takes  place  of  the  committee 
of  shareholders,  obviously  for  the  purpose  of  seeing  what  can  be 
done  to  free  themselves  from  the  contract  Negotiations  take  place 
immediately  after  that,  because  the  committee  were  recommended 
to  see  what  could  be  done  by  negotiation ;  and  after  the  failure  of 
the  negotiation  there  is  no  long  or  unreasonable  time  until  the 
filing  of  the  bill. 

For  these  reasons  I  am  satisfied  that  the  appeal  ought  to  fail, 
and  should  be  dismissed  with  costs. 

Lord  O'Hagan  concurred  with  the  majority. 
[1259]        Lord  Selborne:  — 

My  Lords,  the  contract  in  this  case  was  adopted  as  the 
contract  of  the  company  (having  been  previously  prepared  for  that 

purpose  by  the  vendors)  through  the  machinery  of  a 
[*1260]  board  of  directors  of  *the  vendors'  own  creation,  who  were 

so  constituted  as  to  be  practically  incapable  of  exercising 
(and  who  did  not,  in  fact,  exercise)  any  independent  judgment  on 
the  subject  All  the  documents  were  prepared  by  the  vendors' 
solicitor,  who  was  also  made  solicitor  to  the  company,  and  who 
participated,  to  the  extent  of  £500,  in  the  vendors'  profit  Of  the 
five  directors  named  in  the  articles  of  association,  two  were  absent 
from  this  country,  and  were  at  that  time  practically  incapable  of 
acting ;  the  other  three  were  present  when  the  contract  was  adopted ; 
but  of  these,  one  was  the  nominal  vendor,  and  the  paid  agent  and 
trustee  of  the  real  vendors ;  another  was  a  mere  instrument  in  the 
hands  of  the  vendors,  qualified  (contrary  to  the  articles)  by  a  loan 
of  shares  from  Baron  Erlanger.  The  third  was  the  Lord  Mayor  of 
London,  and  it  seems  only  fair  to  him  to  suppose  that  he  was  too 
much  occupied  with  other  duties  to  be  able  to  give  much  attention 
to  this.     The  consideration  for  the  sale  was  £110,000  (partly  in 
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shares  of  the  company),  being  twice  as  much  as  the  vendors  had 
paid  for  the  property  a  month  before.  Whether  this  was,  or  was 
not,  an  excessive  price  to  be  asked  from  a  company,  is  a  question 
into  which  1  do  not  enter.  If  there  had  been  an  independent  piur- 
chaser  and  a  real  bargain,  the  vendors  would  have  been  at  liberty 
to  ask  what  price  they  pleased ;  and  if  that  purchaser  had  agreed 
to  pay  more  than  the  property  was  worth,  he  could  not  complain. 
But  there  was,  in  fact,  no  such  purchaser  and  no  such  bargain. 
The  vendors  themselves  managed  the  whole  thing,  and  they  made 
those  who  through  their  means  imdertook  a  trust  for  others,  their 
passive  instruments. 

By  such  an  adoption  of  such  a  contract  the  company  could  not 
be  bound  in  equity,  if,  when  the  material  facts  became  known  to 
the  shareholders,  they  sought  to  be  released  from  it  within  a 
reasonable  time ;  nor  could  the  nature  of  the  property  (a  lease  of 
minerals  for  years,  of  speculative  value)  make  any  difference  in 
this  respect  It  was  the  act  of  the  vendors  to  put  their  property, 
being  of  that  character,  in  such  a  position ;  and,  unless  some  equity 
arises  against  the  plaintiffs  from  some  conduct  or  omission  of  their 
own,  the  vendors  must  take  the  consequences,  of  that  act  The 
shareholders  were  put  into  possession  of  the  property  as  a  going 
concern;  they  took  over  the  manager  and  all  the  other 
agents  *  whom  they  found  upon  it,  and  did  not  alter  or  [*  1261] 
interfere  with  the  course  of  management  until  they  found 
that  the  manager  was  not  doing  his  duty  properly,  when  they 
promptly  did  what  was  right,  and  appointed  a  new  and  a  fit  person 
to  succeed  him.  There  has,  therefore,  been  nothing  done,  or  left 
undone,  to  the  injury  of  the  property  since  it  came  into  the  com- 
pany's hands,  which  can  now  stand  in  the  way  of  the  plaintiff's 
right  to  relief,  unless  they  have  precluded  themselves  from  it  by 
acquiescence ;  and  the  relief  given  by  the  decree  is  such  as,  under 
these  circumstances,  is  proper  and  usual,  and  is  granted  upon  the 
usual  equitable  conditions. 

With  respect  to  the  question  of  acquiescence  I  will  first  consider 
how  it  would  have  stood  if  nothing  important  had  taken  place  at 
the  general  meeting  of  the  2nd  of  February,  1872,  —  premising 
that  when  acquiescence  is  a  bar  to  an  equitable  right  (which  it 
may  be  much  more  easily  than  to  a  legal  right,  especially  in  min- 
ing cases),  two  things  are  generally  necessary,  —  first,  that  there 
should  have  been  sufficient  knowledge  of  the  facts  on  which  the 
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equity  depends ;  and,  (secondly,  when  a  conta»ct  is  sought  to  be 
rescinded),  that  there  should  have  been  substantial  freedom  of 
choice  and  action,  independent  of  the  original  influence  under 
which  the  voidable  contract  was  made. 

Now,  in  this  case,  the  original  influence  of  the  board  of  directors 
nominated  by  the  vendors,  who  had  adopted  the  contract  on  the 
29th  of  September,  1871,  continued  till  the  meeting  of  the  19th  of 
June,  1872,  when  the  committee  of  investigation  was  appointed; 
and  the  new  board,  resulting  from  the  report  of  that  committee, 
was  not  formed  until  the  29th  of  August  following.  After  the 
resolution  passed  at  the  meeting  of  that  date  authorizing  the  new 
board  to  endeavour  to  come  to  "  an  early  settlement  with  the 
vendors  of  the  property  to  the  company,  so  that  litigation  might, 
if  possible,  be  avoided, "  the  whole  time  down  to  the  filing  of  the 
bill,  appears  to  me  to  be  sufficiently  accounted  for;  and  I  think  it 
immaterial  that,  if  the  vendors  would  have  consented  (which  they 
did  not)  to  give  back  £55,000,  the  shareholders  would  have  been 
willing,  on  those  terms,  to  retain  the  property.  That  the  company 
should,  until  a  settlement  was  arrived  at  (or  a  decree  made  in  case 
of  litigation)  continue  in  possession,  and  keep  the  concern  going, 
in  a  due  course  of  management,  was  an  inevitable  necessity 
[*  1262]  *  under  the  circumstances.  A  different  course  (since  the 
vendors  did  not  offer  to  take  back  the  property)  would  have 
given  the  vendors  much  more  reason  to  complain  of  the  conduct  of 
the  plaintiffs  (so  far,  at  least,  as  my  opinion  is  concerned)  than 
they  now  have. 

From  the  formation  of  the  company  till  the  inquiry  by  the  com- 
mittee of  investigation,  the  shareholders  had  such  knowledge  as 
was  communicated  to  them  by  the  articles  of  association  and  the 
prospectus ;  and  (unless  by  means  of  what  passed  at  the  meeting  erf 
the  2nd  of  February,  1872),  they  had  no  more.  They  knew,  from 
these  original  sources  of  information,  that  the  directors  had  power 
tn  adopt,  and  had  adopted,  a  contract,  previously  prepared,  for  the 
aa1e  of  the  property  by  Evans  (himself  a  director),  as  vendor,  to 
Pfny,  on  behalf  of  the  company,  for  £110,000;  of  which  contract 
a  copy  might  be  seen  at  the  office  of  the  company's  solicitor;  and 
Umt  Evans  had  bought  from  Mr.  Chatteris,  as  liquidator  of  a 
fanner  company,  under  the  direction  of  the  Court  of  Chancery; 
nlso,  that  the  working  by  Mr.  Chatteris  had  been  profitabla  If 
--*—  shareholder  had  referred  to  the  contract  (as  he  was  invited  to 


K.  C.  VOL.  VI.]      SECT.  XI.  —  RESCISSION   OF  CONTRACTS.  808 

Vo.  74.  — BrUuiger  y.  Hew  Bomtarazo  FhMphate  Co.,  8  App.  Gu.  1862|  1988. 

do),  he  would  have  found  in  it  the  date  of  Evans's  purchase  (30th 
of  August,  1871);  but  he  would  not  have  found  what  price  Evans 
had  paid.  If  this  had  been  sufficient  information,  no  shareholder 
taking  shares  on  the  faith  of  the  articles  and  the  prospectus  could 
have  had  any  ground  of  complaint;  and  I  should  have  thought  that 
in  that  case  the  company  would  never  have  had  any  equity  to 
rescind  the  contract  But  there  was  in  truth  (so  far)  nothing  to 
suggest  to  any  shareholder  that  the  board  of  directors  had  not  been 
properly  constituted,  or  that  the  directors  had  been  nominated  by, 
or  had  acted  under  the  influence  of,  the  vendors ;  or  that  they  had 
not  properly  exercised  their  judgment,  and  performed  their  duty. 
Evans  was,  indeed,  stated  to  be  both  vendor  (as  far  as  appeared, 
sole  vendor)  and  a  director.  But  this  might  well  be  without 
any  interference  on  his  part  with  the  judgment  and  discretion 
of  his  coMlirectors,  as  to  adopting,  or  not  adopting,  the  contract 
It  is  no  unusual  thing  for  a  vendor  to  be  asked,  in  the  inter- 
est of  a  purchasing  company,  to  take  a  place  in  its  direction. 
The  names  with  which  that  of  Evans  was,  in  this  case,  associ- 
ated, were  at  least  sufficient  to  justify  the  shareholders  in 
*  taking  it  for  granted  that  everything  had  been  properly  [*  1263] 
and  bond  fide  done  on  their  part ;  and  I  cannot  think  that, 
under  these  circumstances,  it  would  be  equitable  to  hold  that  they 
were  put  upon  making  farther  inquiry,  merely  by  what  appeared 
in  the  articles  of  association  and  in  the  prospectus. 

The  remaining  question  is,  whether  the  discussion  which  took 
place  at  the  first  general  meeting,  on  the  2nd  of  February,  1872, 
alters  the  case  ?  I  think  it  does  not  No  notice  was  given  to  the 
shareholders,  before  that  meeting,  that  any  business  would  be 
brought  before  it  relative  to  this  contract ;  and  after  the  meeting 
no  information  as  to  the  conversation  relative  to  the  contract, 
which  had  taken  place  at  it,  was  communicated  to  the  absent 
shareholders.  The  whole  number  of  shareholders  was  496,  of 
whom  only  sixty-two  were  present  Even  as  to  those  sixty-two 
(I  lay  aside  the  particular  case  of  Mr.  Stephenson,  who  brought  the 
matter  forward  as  a  dissatisfied  shareholder,  but  whose  individual 
knowledge  or  acquiescence,  even  if  he  did  acquiesce,  could  not 
aifect  the  rest),  it  does  not  appear  to  -me  that  any  communication 
was  then  made  which  added  to  their  previous  knowledge  more  than 
one  material  fact,  —  namely,  that  the  price  paid  by  Evans  to 
Chatteris  was  £55,000.     If  this  had  been  all,  if  the  other  directors 
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had  dealt  bond  fide  and  at  arm's  length  with  the  vendors,  as  in  the 
due  discharge  of  their  duty  they  ought  to  have  done,  the  fact  that 
Evans,  or  those  whom  he  represented,  had  made  this  large  prolBt 
by  the  re-sale,  would  not,  by  itself,  have  enabled  the  company  to 
rescind  the  contract.  The  suggestion  that  the  contract  was  or 
might  be  voidable  for  that  or  for  any  other  reason,  does  not  appear 
to  have  been  in  any  way  presented  to  the  minds  of  the  shareholders 
who  attended  the  meeting;  not  even  by  Mr.  Stephenson  himself. 
So  far  were  the  directors  from  then  treating  the  case  as  one  in 
which  there  was  an  option  to  rescind  or  not,  that  the  chairman, 
Sir  Thomas  Dakin,  professed  ignorance  of  the  price  which  Evans 
had  paid,  and  treated  it  as  a  matter  with  which  the  company  had 
nothing  at  all  to  do.  It  is  true  that  he  also  represented  the  bar- 
gain as  a  good  one ;  on  grounds,  which  he  doubtless  at  that  time 
believed  to  be  sufficient,  but  which  afterwards  proved  to  be  falla- 
cious. If  the  question  of  ratifying  or  rescinding  a  contract, 
then  imderstood  or  supposed  to  be  voidable,  had  been 
[*  1264]  *  before  the  meeting,  this  might  have  been  very  impor- 
tant as  leading  to  the  conclusion  that  the  shareholders 
present  desired  to  ratify  and  not  to  rescind  it.  But,  in  the  actual 
circumstances  of  the  case,  I  can  only  regard  such  a  statement  as 
calculated  (especially  when  taken  in  connection  with  the  answer 
made  to  Mr.  Stephenson),  to  confirm  the  confidence  which  the 
shareholders  had  down  to  that  time  placed  in  the  board,  and  to 
put  them  off  any  farther  inquiry  into  the  way  in  which  the  duty 
undertaken  by  the  directors  had  been  discharged.  I  cannot, 
therefore,  impute  any  acquiescence,  which  would  make  it  inequi- 
table now  to  rescind  the  contract,  even  to  those  shareholders  who 
were  present  on  the  2nd  of  February,  1872;  much  less  to  those 
(being  seven-eighths  of  the  whole  number)  who  were  not  there, 
and  who  were  altogether  ignorant  of  what  passed  at  that  meeting. 
I  think  that  the  decision  of  the  Court  of  Appeal  in  Chancery 
was  correct,  and  ought  to  be  affirmed. 

Lord  Blackburn  stated  the  questions  to  be,  —  First, 
[1268]  whether  enough  is  proved,  in  fact,  to  make  a  case  good 
in  law,  imder  which,  if  the  plaintiffs  had  come  promptly, 
they  would  have  been  entitled  to  the  relief  given  by  the  decree 
appealed  against.  Secondly,  whether  the  defendant's  plea  of  laches 
was  made  out ;  and  whether,  imder  all  the  circumstances,  the  Court 
could  do  complete  justice  by  rescinding  the  contract. 
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Upon  the  first  question :  Throughout  the  Companies  Act,  1862 
(25  &  26  Vict.  c.  89),  the  word  "  promoters  "  is  not  anywhere  used. 
It  is,  however,  a  short  and  convenient  way  of  designating  those 
who  set  in  motion  the  machinery  by  which  the  Act  enables  them 
to  create  an  incorporated  company. 

Neither  does  this  Act  in  terms  impose  any  duty  on  those  pro- 
moters to  have  regard  to  the  interests  of  the  company  which  they 
are  thus  empowered  to  create.  But  it  gives  them  an  almost  im- 
limited  power  to  make  the  corporation  subject  to  such  regulations 
as  they  please,  and  for  such  purposes  as  they  please,  and  to  create 
it  with  a  managing  body  whom  they  select,  having 
powers  such  as  *  they  choose  to  give  to  those  managers,  [*  1269] 
so  that  the  promoters  can  create  such  a  corporation  that 
the  corporation,  as  soon  as  it  comes  into  being,  may  be  bound  by 
anything,  not  in  itself  illegal,  which  those  promoters  have  chosen. 
And  I  think  those  who  accept  and  use  such  extensive  powers, 
which  so  greatly  affect  the  interests  of  the  corporation  when  it 
comes  into  being,  are  not  entitled  to  disregard  the  interests  of 
that  corporation  altogether.  They  must  make  a  reasonable  use  of 
the  powers  which  they  accept  from  the  Legislature  with  regard  to 
the  formation  of  the  corporation,  and  that  requires  them  to  pay 
some  regard  to  its  interests.  And  consequently  they  do  stand 
with  regard  to  that  corporation  when  formed,  in  what  is  com- 
monly called  a  fiduciary  relation  to  some  extent  Some  reference 
was  made  in  the  argument  to  the  Companies  Act,  1 867  (  30  &  31 
Vict.  c.  131,  s.  38),  on  the  construction  of  which  there  has  been 
a  great  diversity  of  judicial  opinion.  That  section  does  contain 
the  word  ''promoters,"  which,  as  I  have  already  observed,  is  not 
to  be  found  in  the  Companies  Act,  1862,  but  it  imposes  no  fresh 
duty  on  them  with  regard  to  the  company.  It  imposes  a  fresh 
duty  towards,  and  gives  a  new  cause  of  action  to,  persons  who 
take  shares  in  the  company  as  individuals ;  it  does  not  affect  the 
obligation  of  the  promoters  towards  the  corporation.  I  think 
that  the  extent  of  that  fiduciary  relation,  which,  as  already  said, 
in  my  opinion,  the  promoters  bear  to  the  company,  is  a  very 
important  consideration  in  construing  that  section;  and  I  am 
desirous  to  avoid  prejudging  that  question  by  saying  in  this  case 
more  than  is  necessary  for  its  decision.  I  think,  as  already  said, 
that  the  promoters  are  in  a  situation  of  confidence  to  some  extent 
towards  the  company  they  form. 
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Where,  as  in  the  pTcsent  case,  the  company  is  formed  for  the 
purpose  of  becoming  purchasers  from  the  promoters  as  vendors, 
the  interests  of  the  promoters  and  of  the  company  clash.  It  is  the 
vendors'  interest  to  get  as  high  a  price  as  possible,  and  they  have 
a  strong  bias  to  overvalue  the  property  which  they  are  selling;  it 
is  the  purchasers'  interest  to  give  as  low  a  price  as  possible,  and 
to  secure  that  the  price  actually  given  is  not  more  than  the  prop- 
erty  is  really  worth  to  them. 

Lord  Eldon,  in  Gibson  v.  Jey^s,  6  Ves.  266,  at  p.  278 ; 
[*  1270]  5  R  R  295,  at  p.  306,  says  that  "  it  is  a  great  rule  *  of 
the  Court  that  he  who  bargains  in  matters  of  advantage 
with  a  person  placing  confidence  in  him,  is  bound  to  show  that 
a  reasonable  use  has  been  made  of  that  confidence,  —  a  rule 
applying  to  trustees,  attorneys,  or  any  one  else. "  I  think  persons 
having  property  to  sell  may  form  a  company  for  the  purpose  of 
buying  it  in  such  a  manner  as  to  show  this,  and  when  they  do  so, 
the  sale  will  be  unimpeachable.  I  will  not  attempt  to  define  how 
this  may  be  done.  Probably  there  are  many  ways.  What  I  shall 
do  is  to  inquire  what,  on  the  evidence,  appears  to  have  been  done 
in  this  case,  and  then  to  confine  myself  to  saying  whether,  on  the 
facts  of  this  particular  case,  if  appears  that  an  unreasonable  use 
has  been  made  of  that  confidence  which  the  company  did  not 
indeed  place  in  the  promoters,  for  the  company  did  not  then 
exist,  but  which  the  Legislature  did  place  in  them  for  the  com- 
pany when  it  gave  the  promoters  power  to  create  it 
After  commenting  in  detail  on  the  evidence,  he  con- 
tinued :  — 
[1277]  I  think  that  under  such  circumstances  the  burden 

of  proof  lies  on  the  fiduciary  agents,  agents  selling  to 
those  to  whom  they  owed  a  duty,  to  prove,  if  not  that  suflScient 
protection  had  been  afforded,  at  least  that  they  had  sufficient 
reasons  for  bond  fide  believing  that  sufficient  protection  had  been 
afforded  to  their  purchasers.  If  they  could  have  proved  that  Sir 
Thomas  Dakin  was  told  that  the  price  at  which  the  property  had 
been  recently  bought  was  £55,000,  and  also  that  he  knew  that 
Westall,  by  whom  the  prospectus  was  prepared,  from  evidence 
which  he  had  collected,  was  not  a  disinterested  attorney,  but  one 
having  a  strong  bias  in  favour  of  the  vendors,  they  should  have 
done  so.  If  such  proof  had  been  given,  and  it  had  been  shown 
that  Sir  Thomas   Dakin,   well  aware  that  for  these   reasons  he 
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should  receive  the  statements  and  evidence  of  value  with  caution, 
had  satisfied  himself  that  the  bargain  was  a  good  one  at  £110,000, 
the  case  would  have  been  very  different.  I  doubt  whether  the 
opinion  of  one  disinterested  person  so  obtained  would  have  been 
enough  protection,  but  that  it  is  not  necessary  to  consider  if,  as 
I  think,  it  is  not  proved  that  even  this  slight  degree  of  protection 
was  given. 

My  Lords,  I  have  felt  much  doubt  and  difSculty  as  to  the  second 
question,  though,  on  the  whole,  I  think  the  plaintiffs  have  not 
lost  their  remedy. 

Several  points  were  made  and  argued,  as  to  which  I  think  it 
unnecessary  to  say  more  than  that  I  think  they  were  satisfactorily 
disposed  of  in  the  judgments  below.  That  on  which  I  have  diffi- 
culty, and  to  which  I  shall  confine  my  remarks,  is  whether  laches 
and  acquiescence  is  made  out  to  such  an  extent  as  to  deprive  the 
company  of  the  remedy  by  rescission  which  they  had  if  they  had 
come  promptly.  Some  things  are  to  my  mind  clear.  The  contract 
was  not  void,  but  only  voidable  at  the  election  of  the  company. 

In  Clough  v.  The  London  and  North  Western  Railway  Com- 
pany, L.  R,  7  Ex.  34,  35,  in  the  judgment  of  the  Exchequer 
Chamber,  it  is  said,  "  We  agree  that  the  contract  continues  valid 
till  the  party  defrauded  has  determined  his  election  by 
avoiding  it  In  such  cases,  *(that  is,  of  fraud),  the  [*1278] 
question  is,  Has  the  person  on  whom  the  fraud  was 
practised,  having  notice  of  the  fraud,  elected  not  to  avoid  the 
contract?  Or,  Has  he  elected  to  avoid  it?  Or,  Has  he  made 
no  election  ?  We  think  that  so  long  as  he  has  made  no  election 
he  retains  the  right  to  determine  it  either  way ;  subject  to  this, 
that  if,  in  the  interval  whilst  he  is  deliberating,  an  innocent  third 
party  has  acquired  an  interest  in  the  property,  or  if,  in  conse- 
quence of  his  delay  the  position  even  of  the  wrongdoer  is  affected, 
it  will  preclude  him  from  exercising  his  right  to  rescind.  •  It  is, 
I  think,  clear  on  principles  of  general  justice,  that  as  a  condition 
to  a  rescission  there  must  be  a  restitutio  in  integrum.  The  parties 
must  be  put  in  statu  quo.  See  per  Lord  Cranworth  in  Addie  v. 
The  Western  Bank  of  Scotland,  L.  R,  1  H.  L.,  Sc.  165.  It  is  a 
doctrine  which  has  often  been  acted  upon  both  at  law  and  in 
equity.  But  there  is  a  considerable  difference  in  the  mode  in 
which  it  is  applied  in  Courts  of  law  and  equity,  owing  as  I 
think,  to  the  difference  of  the  machinery  which  the  Courts  have 
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at  command.  I  speak  of  these  Courts  as  they  were  at  the  time 
when  this  suit  commenced,  without  inquiring  whether  the  Judi- 
cature Acts  make  any,  or  if  any,  what  difference. 

It  would  be  obviously  unjust  that  a  person  who  has  been  in  pas- 
session  of  property  under  the  contract  which  he  seeks  to  repudiate 
should  be  allowed  to  throw  that  back  on  the  other  party's  hands 
without  accounting  for  any  benefit  he  may  have  derived  from  the 
use  of  the  property,  or  if  the  property,  though  not  destroyed,  has 
been  in  the  interval  deteriorated,  without  making  compensation 
for  that  deterioration.  But  as  a  Court  of  law  has  no  machinery 
at  its  command  for  taking  an  account  of  such  matters,  the  de- 
frauded party,  if  he  sought  his  remedy  at  law,  must  in  such  cases 
keep  the  property  and  sue  in  an  action  for  deceit,  in  which  the 
jury,  if  properly  directed,  can  do  complete  justice  by  giving  as 
damages  a  full  indemnity  for  all  that  the  party  has  lost:  see 
Clarke  v.  Dixon,  E.  B.  &  E.  148,  and  the  cases  there  cited. 

But  a  Court  of  equity  could  not  give  damages,  and,  unless  it  can 
rescind  the  contract,  can  give  no  relief.  And,  on  the  other  hand, 
it  can  take  accounts  of  profits,  and  make  allowance  for  deteriora- 
tion. And  I  think  the  practice  has  always  been  for  a  Court  of 
equity  to  give  this  relief  whenever,  by  the  exercise  of 
[*  1279]  *  its  powers,  it  can  do  what  is  practically  just,  though 
it  cannot  restore  the  parties  precisely  to  the  state  they 
were  in  before  the  contract.  And  a  Court  of  equity  requires  that 
those  who  come  to  it  to  ask  its  active  interposition  to  give  them 
relief,  should  use  due  diligence,  after  there  has  been  such  notice 
or  knowledge  as  to  make  it  inequitable  to  lie  by.  And  any 
change  which  occuis  in  the  position  of  the  parties  or  the  state 
of  the  property  after  such  notice  or  knowledge  should  tell  much 
more  against  the  party  in  mord,  than  a  similar  change  before  he 
was  in  mord  should  do. 

In  Lindsay  Petroleum  Company  v.  ffurd,  L.  R ,  5  P.  C.  239,  it 
is  said :  "  The  doctrine  of  laches  in  Courts  of  equity  is  not  an 
arbitrary  or  a  technical  doctrine.  Where  it  would  be  practically 
unjust  to  give  a  remedy,  either  because  the  party  has  by  his 
conduct  done  that  which  might  fairly  be  regarded  as  equivalent  to 
a  waiver  of  it,  or  where  by  his  conduct  and  neglect  he  has,  though 
perhaps  not  waiving  that  remedy,  yet  put  the  other  party  in  a 
situation  in  which  it  would  not  be  reasonable  to  place  him  if  the 
remedy  were  afterwards  to  be  asserted, —  in  either  of  these  cases 
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lapse  of  time  and  delay  are  most  material.  But  in  every  case  if 
an  argument  against  relief,  which  otherwise  would  "be  just,  is 
founded  upon  mere  delay,  that  delay  of  course  not  amounting  to  a 
bar  by  any  statute  of  limitations,  the  validity  of  that  defence 
must  be  tried  upon  principles  substantially  equitable.  Two 
circumstances  always  important  in  such  cases  are  the  length  of 
the  delay  and  the  nature  of  the  acts  done  during  the  interval, 
which  might  affect  either  party,  and  cause  a  balance  of  justice 
or  injustice  in  taking  the  one  course  or  the  other,  so  far  as 
relates  to  the  remedy. "  I  have  looked  in  vain  for  any  authority 
which  gives  a  more  distinct  and  definite  rule  than  this;  and  I 
think,  from  the  nature  of  the  inquiry,  it  must  always  be  a  ques- 
tion of  more  or  less,  depending  on  the  degree  of  diligence  which 
might  reasonably  be  required,  and  the  degree  of  change  which 
has  occurred,  whether  the  balance  of  justice  or  injustice  is  in 
favour  of  granting  the  remedy  or  withholding  it.  The  determin- 
ation of  such  a  question  must  largely  depend  on  the 
turn  of  mind  of  those  who  have  to  decide,  and  *  must  [*  1280] 
therefore  be  subject  to  uncertainty ;  but  that,  I  think,  is 
inherent  in  the  nature  of  the  inquiry.  The  plaintiffs  in  this 
case  are  an  incorporated  company ;  but  I  think  that  in  considering 
the  question  of  laches,  the  Court  cannot  divest  itself  of  the  knowl- 
edge that  the  corporation  is  an  aggregate  of  individuals.  The 
knowledge  of  one  shareholder  is  not  the  knowledge  of  the  others ; 
but  I  think  great  injustice  might  sometimes  be  done  if  it  were 
held  that  where  it  is  shown  that  all  the  shareholders  who  paid 
reasonable  attention  to  the  affairs  of  the  company  had  notice 
sufficient  to  make  it  laches  in  them  not  to  act  promptly,  there 
could  not  be  laches  in  the  company  unless  the  notice  was  brought 
home  to  the  company  in  its  corporate  capacity.  But  at  the  same 
time  it  should  be  recollected  that  shareholders  who  seek  to  set 
aside  a  contract  made  by  the  governing  body,  have  practically  first 
to  change  that  governing  body,  and  must  have  time  to  do  so. 
Now  in  the  present  case  every  allottee  had  from  the  beginning 
by  the  prospectus  full  notice  that  the  vendor,  John  Marsh  Evans, 
was  also  one  of  their  directors,  which  alone  might  have  given 
them  an  equity  to  set  aside  the  contract,  though  in  every  other 
respect  it  was  unimpeachable.  If  that  had  been  the  only  ground 
on  which  the  shareholders  were  entitled  to  relief,  it  seems  clear 
that  it  would  have  been  impossible  to  give  it  even  the  day  after 
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-4«rra  v^  ir^rpf:^^;  t.  ki  iLr:  KZLjt^l  iLizJL  e^^h.  aH-.c-e*  wis  lied 
w.iL  tie  kx-omlcc^e,  wr.;.ii  be  wocld  hare  Lii  if  Le  Lfci  fe&d  ii, 
iLit  £vAL^  had  j.urjLk.red  fc-m  Ci^runs  «>  rK^r.:lT  £s  ii.e  :>l-ii 
ol  Aiiz--?!,  nx  '^aiie  iLrw:  wcaeks  b&f  :ie  Le  s.:ii  m  ti*  cii^iaet. 
He  wc  -li  LX  Lave  ki-'/wx  ai  wui  jTioe  ii  had  been  j-^r.iased, 
L:;t  as  iLai  vas  kziown  Uj  all  wLj  had  an  ini^iest  in  iJbe  oinifliiT 
or.i€T  li'^-iidaiif/'D,  either  as  crediKT5  cr  o:::irit-:i:^T5,  ii  o:%:ld  tcit 
e^ilj  hare  been  a5<«nai£ied.  Ai;d,  in  fi^.':,  it  vas  ksc^vn  and 
stated  at  the  iLeeiiog  in  Febmarr.  Xcw  thoczh  this  was  not 
actual  knowl^d^e  that  the  ccher  foor  dinrctcfs  had  net  mjide 
i&depeDdent  ir^'juirr  hel-yre  loakiL^  the  pur::ha9e,  it  was  enzTi^h, 
in  mj  opiai'-m,  to  hai^B  pat  anv  reas^.'i^tle  sharehldei 
]^VlHV\  •upon  in*:.airT.  And  the  ctTcumstanees  attending  the 
nature  ^A  the  property,  wh:  jh  are  mentioced  bv  thr  Ijmd 
Chascellos  in  his  opinion,  were  such  as  to  make  it  pi^-ier  for 
tLo«e  who  intended  to  get  rid  of  the  bargain  to  act  with  consider- 
able promptitude.  What  weighs  most  with  me  is  that  it  at  pears 
that  if  the  price  of  pho&phate  had  not  fallen  below  £5  a  ton,  there 
would  have  been  a  profit  of  £1  a  ton,  and  the  bargain  would  noC 
have  been  a  bad  cue :  if  it  had  risen,  the  bargain  would  have  been 
a  good  one,  and  would  no  doubt  have  been  approved.  But  I  see 
nothing  to  lead  to  the  cooclusion  that  the  shareholders  were 
waiting  to  see  how  the  market  turned  out.  Prices  no  doubt  began 
to  fall  abr>ut  Februarr,  1872,  and  continued  to  fall,  but  not  with 
a  sudden  falL  If  I  thought  the  shareholders  had  been  waiting  to 
see  how  the  market  ruled,  it  might  have  made  a  difference  in  mr 
opinion*  If  no  steps  to  repudiate  a  purchase  of  a  lottery  ticket 
were  taken  till  after  the  ticket  came  up  a  blank,  so  that  the  pur- 
chaser, if  it  came  up  a  prize,  might  have  kept  it,  it  would  surely 
be  inequitable  to  set  aside  the  contract  then.  And  though  not 
nearly  so  strong  a  case,  such  delay  seems  to  be  somewhat  of  that 
nature. 

I  cannot  read  Mr.  Stephenson's  cross-examination  without  com- 
ing to  the  conclusion  that  the  shareholders  present  at  the  meeting 
in  February  were  so  possessed  with  the  idea  that  the  bargain  was 
a  good  one,  that  they  would  not  listen  to  him ;  and  if  they  had 
Ijeen  competent  to  do  so,  would  have  approved  the  contract     But 
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they  could  not  do  so ;  they  were  not  even  a  majority.  A  meeting 
convened  with  due  notice  that  this  business  was  to  be  considered 
might  have  probably  ratified  it,  but  no  other  meeting  could  have 
done  so.  So  far  the  company  have  the  benefit  of  their  imperson- 
ality. But  then  comes  in  the  question  which  weighs  with  me  on 
the  other  side ;  what  steps  could  Mr.  Stephenson  and  those  who 
thought  with  him,  take  ?  for  unless  they  could  have  done  some- 
thing which  they  did  not  do,  they  can  hardly  be  charged  with 
laches.  Before  they  could  take  any  step  to  disapprove  this  con- 
tract, they  must  get  a  majority  of  the  shareholders,  at  a  meeting 
duly  convened  with  notice,  to  agree  with  them,  and  they  must 
practically  get  rid  of  the  board  who  had  adopted  the  contract 
They  might  have  taken  steps  to  have  a  meeting  specially 
*  convened,  but  I  think  it  was  not  laches  to  wait  till  [*  1282] 
the  regular  meeting  in  June.  If  the  shareholders  had 
continued  in  the  temper  of  those  who  met  in  February,  they 
must  then  have  failed.  But,  before  the  meeting  in  June,  it  was 
discovered  that,  greatly  owing  to  the  negligence  of  those  who 
shipped  the  phosphate  (a  cause  for  which  the  syndicate  were  not  to 
blame),  the  early  shipments,  instead  of  producing  a  large  profit, 
had  produced  a  loss,  and  the  temper  of  the  shareholders  was 
changed ;  they  unanimously  appointed  a  committee  of  investiga- 
tion, who,  without  any  delay,  made  a  report  substantially  dis- 
closing the  whole  of  what  is  now  the  plaintiff's  case.  Even  in 
that  report  it  is  not  proposed  to  repudiate  the  contract ;  the  com- 
mittee expresses  the  hope  that  a  net  profit  of  £1  per  ton  may  be 
realized  on  10,000  tons  per  annum  (which  I  may  observe  would 
give  a  fair  dividend  on  £130,000),  and  recommends  that  the 
existing  board  of  directors  should  be  turned  out,  and  the  new  board 
should  be  authorized  to  take  proceedings  to  recover  the  difference 
between  the  £110,000  paid  by  the  shareholders  to  the  syndicate 
for  the  lease,  and  the  £55,000  paid  by  the  syndicate  to  Chatteris; 
and  this  is,  I  think,  of  some  weight  in  favour  of  the  defendants. 
But  I  cannot  assent  to  the  argument  that  the  resolution  to  adopt 
this  report  was  equivalent  to  a  resolution  afiBrming  the  purchase. 
On  the  other  hand,  I  feel  that  there  is  much  force  in  the  obser- 
vation that  those  who  deal  inequitably  with  a  company  know  that 
it  must  necessarily  be  slow  in  its  proceedings,  and  are  not  entitled 
to  complain  that  time  elapses ;  and  that  it  is  not  desirable  that 
such  a  rule  should  be  laid  down  as  would  practically  deprive  a 
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company  when  defrauded  of  relief.  And  this  is  a  reason  against 
considering  a  company  as  precluded  from  that  relief  to  which  it 
would  otherwise  be  entitled,  on  account  of  delay,  unless  the  delay 
is  excessive.  I  can  find  no  case  in  which  even  a  private  indi- 
vidual has  been  precluded  by  mere  delay,  except  where  the  delay 
has  been  very  much  greater  than  in  this  case.  In  Prendergast 
V.  Turton^  1  if.  &  C.  Ch.  C.  98,  nine  years  elapsed.  In  Clegg  v. 
Edmondaon,  8  D.  M.  &  G.  789,  nearly  as  long ;  and  in  both  cases 
the  plaintifif  had  lain  by  whilst  the  defendants  were  investing 
money  in  the  mine,  until  that  investment  proved  to  be 
[*1283]  remunerative.  It  was  clearly  not  equitable  *to  leave 
the  defendants  to  all  the  risk  of  loss,  and  claim  to  them- 
selves a  profit ;  and  this  seems  to  be  what  Lord  Eldon  principally 
relied  on  in  Norway  v.  Rowe,  19  Ves.  144;  12  R  R  157.  In 
the  present  case  that  is  no  ground  for  imputing  to  the  plaintiffs 
what  Lord  Lyndhurst  in  Prendergast  v.  Turton,  1  Y.  &  C.  Ch. 
C.  98,  calls  a  *  conditional  acquiescence. "  As  is  pointed  out 
in  Clarice  v.  Hart^  6  H.  L  C.  633,  there  was  in  Prendergast  v. 
Turton,  very  nearly,  if  not  quite  a  legal  defence.  Here,  taking 
the  time  at  which  the  active  shareholders  were  put  upon  exerting 
diligence  to  be  February,  there  was  not  quite  nine  months  before 
the  filing  of  the  bill ;  that  is  not  very  long  forgetting  the  majority 
of  shareholders  to  make  an  inquiry,  turn  out  the  board,  and  get 
proper  advice,  before  instituting  a  Chancery  suit.  And  having 
come  to  the  conclusion  before,  that  the  company  had  once  had 
the  right  to  this  relief,  I  think  the  burthen  is  on  the  defend- 
ants to  show  that  the  company  have  precluded  themselves  from 
the  relief  to  which  they  had  a  right.  I  do  not  think  this  is 
made  out. 

I  am  of  opinion  that  the  judgment  below  should  be  afiBrmed 
with  costs. 

Lord  Gordon,  after  a  short  rSsumS  of  the  facts,  concluded  as 
follows:  — 
[1285]  I  consider  that  the  fault  lay  originally  with  the  pro- 
moters in  not  making  a  full  and  fair  disclosure  to  the 
company,  and  in  not  putting  the  company  into  a  position  in  which 
to  consider  properly  the  propriety  of  entering  into  the  contract  in 
question ;  and,  in  my  view,  the  contract  might  have  been  set  aside 
if  it  had  been  timeously  challenged.  In  considering  the  question, 
I  must  bear  in  mind  the  difficulty  referred  to  by  my  noble  and 
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learned  friend  who  spoke  last,  which  presents  itself  to  the  share- 
holders of  an  incorporated  company  in  resolving  upon  proceedings 
to  be  taken  against  the  directors  and  those  who  have 
the  management  *  of  the  company.  I  am  therefore  of  [*  1286] 
opinion  that  the  onus  lay  on  the  appellants  of  showing 
that  there  had  been  such  laches  on  the  part  of  the  company  as  to 
deprive  it  of  the  right  to  set  aside  the  contract.  I  think  that 
the  appellants  have  failed  to  show  that  there  have  been  such 
laches  on  the  part  of  the  company.  And  therefore  I  am  of 
opinion  that  the  judgment  appealed  against  is  right,  and  should 
be  affirmed. 

Order  appealed  from  affirmed,  and  appeal  dismissed  with  costs. 
Lords'  Journals  Slst  July,  1878. 


ENGLISH  NOTES. 

Generally  speaking,  non-disclosure  of  facts  is  not  fraud  so  as  to  ex- 
pose the  person  guilty  of  it  to  an  action  for  rescission  of  the  contract  or 
for  damages;  Ward  v.  Hobhs  (1878),  4  App.  Cas.  13,  48  L.  J.  Q.  B. 
281,40  L.  T.  73,  27  W.  R.  114,  No.  5  of  '*  Animal,"  3  R.  C.  126.  See 
also  Keates  v.  Lord  Cadogan  (1851),  10  C.  B.  691,  20  L.  J.  C.  P.  76, 
where  it  was  held  that  a  landlord  is  not  bound 'to  disclose  the  ruinous 
and  unsafe  condition  of  the  house  to  an  intending  lessee ;  Edwards-  Wood 
V.  Majorihanks  (1860),  7  H.  L.  Cas.  806,  30  L.  J.  Ch.  176  (which  de- 
cided that  the  vendor  of  an  advowson  is  not  under  an  obligation  to  dis- 
close any  charges  on  the  living).  But  where  a  party  to  a  contract  has 
done  some  act  to  conceal  a  defect,  the  doctrine  of  caveat  emptor  does 
not  apply  either  to  maintain  the  contract  or  to  shield  the  deceiver  from 
damages;  Shirley  v.  Stratton  (1786),  1  Bro.  C.  C.  440;  Dean  v.  Ras- 
tron  (1792),  Anstr.  64;  HiU  v.  Gray  (1816),  1  Starkie,  434,  18  R.  R. 
802;  Fothergill  v.  Phillips  (1871),  L.  R.,  6  Ch.  770.  In  sale,  ''with 
all  faults,"  the  vendor  must  not  actively  conceal  defects  in  the  object 
sold;  Baglehole  v.  Walters  (1811),  3  Camp.  164,  13  R.  R.  778; 
Schneider  v.  Heath  (1813),  3  Camp.  606,  14  R.  R.  826;  Early  y. 
Oarrett  (1829),  9  B.  &  C.  928,  4  M.  &  R.  687. 

Even  where  silence  does  not  amount  to  fraud,  the  circumstances  may 
show  such  a  hardship  that  a  Court  of  Equity  may  refuse  to  grant  spe- 
cific performance  of  the  contract;  Ellard  v.  Lord  Llandaff  (1809),  1 
Ball  &  Beatty,  241,  12  R.  R.  22.  There  a  lessee  obtained  the  renewal 
of  a  lease  on  the  surrender  of  an  old  lease,  suppressing  the  fact  known 
to  him  that  the  person  on  whose  life  the  old  lease  depended  was  in  ea> 
tremis.    The  Court  declined  to  help  the  lessee. 
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Again,  upon  a  8ale  of  land  there  is  (by  implied  oontract)  a  duty  on 
the  vendor  to  disclose  the  material  facts  relating  to  the  title.  In  Ed- 
wards V.  M'Leay  (1818),  2  Swanst.  287,  an  estate  having  been  sold, 
part  of  which,  material  to  the  enjoyment  of  the  rest,  was  subject  to  a 
defect  of  title  known  to  the  vendors,  but  not  disclosed  by  the  abstract 
and  unknown  to  the  purchaser,  the  contract  was  rescinded  and  the  vendors 
were  ordered  to  repay  the  purchase-money,  witli  all  costs  and  expenses 
incident  to  the  purchase  and  conveyance.  In  Gibson  v.  D^Este  (1843), 
2  Y.  &  C.  Ch.  C.  542,  Knight  Bruce,  V.  C,  held  a  purchaser  entitled 
to  rescind  a  contract  for  the  sale  of  land  where  the  vendors  or  their 
agent  knew  of  a  public  right  of  way  affecting  the  property  and  omitted 
to  disclose  it  to  the  buyer.  The  House  of  Lords  overruled  this  de- 
cision, *.  n.  Wilde  v.  Gibson  (1848),  1  H.  L.  Cas,  605,  on  the  ground 
that  in  order  to  set  aside  a  purchase  perfected  by  conveyance  and  pay- 
ment of  the  purchase-money,  the  vendor  must  be  proved  to  have  had 
personal  knowledge  of  the  fact  concealed.  Mere  knowledge  and  conceal- 
ment by  the  agent  was  not  sufficient. 

The  former  of  the  two  principal  cases  furnishes  an  example  of  another 
well-known  exception  to  the  rule  caveat  emptor.  The  case  shows  a 
duty  on  the  company  issuing  the  prospectus.  In  effect  the  company 
invite  the  public  to  rely  upon  the  substantial  accuracy  of  the  prospectus 
as  a  full  disclosure  of  the  position. 

Another  way  in  which  a  duty  may  be  imposed  upon  a  company  or 
its  agents  to  tell  the  whole  truth  is  by  statutor}'  enactment. 

By  section  38  of  the  Company's  Act  1867  (30  &  31  Vict.  c.  131) : 
"Every  prospectus  of  a  company  and  every  notice  inviting  persons  to 
Rubscribe  for  shares  in  any  joint-stock  company,  shall  specify  the  dates 
and  the  names  of  the  parties  to  any  contract  entered  into  by  the  com- 
pany or  the  promoters,  directors,  or  trustees  thereof,  before  the  issue  of 
such  prospectus  or  notice,  whether  subject  to  adoption  by  the  directors 
of  the  company  or  otherwise ;  and  any  prospectus  or  notice  not  specify- 
ing the  same  shall  be  deemed  fraudulent  on  the  part  of  the  promoters, 
directors,  and  officers  of  the  company  knowingly  issuing  the  same,  as 
regards  any  person  taking  shares  in  the  company  on  the  faith  of  such 
prospectus,  unless  he  shall  have  had  notice  of  such  contract.'' 

Again,  a  duty  to  disclose  the  truth  may  arise  where  a  statement  or 
representation  has  been  made  in  the  bimd  fideheWei  that  it  is  true,  and 
before  it  is  acted  on,  the  party  who  has  made  it  discovers  that  it  is  un- 
true. For  instance  in  Traill  v.  Baring  (1864),  4  Giff.  485,  33  L.  J. 
Ch.  621,  an  assurance  society  (A.)  proposed  to  insure,  by  way  of  re- 
insurance, with  another  assurance  society  (C.)  the  life  of  X.  for  £1000, 
part  of  ^3000  originally  insured.  The  proposal  was  accepted  on  the 
4th  of  May,  1861.    On  the  tenth  of  the  same  month  X.  insured  his  life 
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with  society  A.  for  £3000 ;  and  society  A.  at  the  same  time  represented 
to  society  C,  that  another  society  (B.)  would  take  £1000  of  the  risk, 
while  society  A.  would  itself  retain  £1000,  and  they  also  represented 
that  X.'s  life  was  a  good  one.  On  the  15th  of  May,  1861,  and  before 
the  contract  between  the  societies  A.  and  C.  was  completed,  society  A. 
without  informing  society  G.  assured  £2000  with  society  B.  On  the 
18th  of  May,  the  policy  for  £1000  in  favour  of  society  A.  was  executed 
by  society  C.  On  the  death  of  X.  in  the  following  January  the  society 
C.  discovered  that  the  society  A.  had  taken  practically  no  risk  on  the 
life,  and  refused  to  pay.  On  an  action  being  instituted  by  society  C, 
to  rescind  the  policy  of  May  18,  a  decree  to  that  effect  was  made  by 
Vice-Chancellor  Stuart  and  confirmed  by  the  Lords  Justices  Turner 
and  Knight  Bruce.  The  ground  of  this  decision  in  effect  concurs 
with  the  following  dicta  of  Lord  Blackburn  in  the  later  case  of 
Brownlie  v.  Campbell  (H.  L.  Sc.  1880),  6  App.  Gas.  925,  at  p.  950. 
He  says  :  ''  Where  a  statement  or  representation  has  been  made  in  the 
bond  fide  belief  that  it  is  true,  and  the  party  who  has  made  it  after- 
wards comes  to  find  out  that  it  is  untrue  and  discovers  what  he  should 
have  said,  he  can  no  longer  honestly  keep  up  that  silence  on  the  sub- 
ject after  that  has  come  to  his  knowledge,  and  thereby  allowing  the 
other  party  to  go  on,  and  still  worse,  inducing  him  to  go  on,  upon  a 
statement  which  was  honestly  made  at  the  time  when  it  was  made,  but 
which  he  has  not  now  retracted  when  he  has  become  aware  that  it  can 
be  no  longer  honestly  persevered  in.  That  would  be  fraud  too,  I 
should  say  as  at  present  advised.  And  I  go  on  further  still  to  say, 
what  is  perhaps  not  quite  so  clear,  but  certainly  it  is  my  opinion, 
where  there  is  a  duty  or  obligation  to  speak,  and  a  man  in  breach  of 
that  duty  or  obligation  holds  his  tongue  and  does  not  speak,  and  does 
not  say  the  thing  he  was  bound  to  say,  if  that  was  done  with  the  in- 
tention of  inducing  the  other  party  to  act  upon  the  belief  that  the 
reason  why  he  did  not  speak  was  because  he  had  nothing  to  say,  I 
should  be  inclined  myself  to  hold  that  that  was  fraud  also."  Per  Lord 
Blackburn,  in  Brownlie  v.  Campbell  (1880),  5  App.  Cas.  at  p.  950. 

The  rule  in  the  latter  of  the  principal  cases  is  further  illustrated 
by  The  Emma  Silver  Mining  Company  v.  Lewis  (1879),  4  C.  P.  D. 
896,  48  L.  J.  C.  P.  257,  40  L.  T.  168,  27  W.  R-  836;  and  Lydney 
and  Wigpool  Iron  Ore  Co.  v.  Bird  (1886),  33  Ch.  D.  85,  6b  L.  J.  Ch. 
875,  bo  L.  T.  bb^,  34  W.  R.  749. 

AMERICAN  NOTES. 

The  Kisch  case  is  cited  by  Mr.  Lawson  (Contracts,  §  220),  and  by  Mr.  Pome- 
roy  (Equity  Jurisprudence,  pp.  1235,  1238,  1239,  1260, 1262),  as  the  leading 
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Mr.  LawBon  observes :  "  But  it  is  not  believed  that  the  American  adjadi- 
cations  require  in  such  contracts  any  greater  degree  of  good  faith  than  is 
exacted  of  parties  in  regard  to  other  contracts,  nor  would  such  contracts  be 
avoided  unless  the  representations  were  made  with  the  fraudulent  intention 
of  inducing  other  persons  relying  on  them  to  act." 

In  Rohrschneider  v.  Knickerbocker  Life  Ins,  Co.,  76  New  York,  216;  32 
Am.  Rep.  290,  the  defendant  advertised  and  represented  that  its  patrons 
could  be  insured  at  half  the  expense  of  insuring  in  other  companies,  by  pay- 
ing half  the  premiums  in  cash  and  giving  notes  for  the  other  half,  the 
dividends  always  paying  the  notes.  The  dividends  had  never  paid  the 
notes,  but  generally  fell  far  short,  as  the  managers  knew.  Held,  actionable 
fraud.  See  Bosley  v.  N.  M,  Co,,  123  New  York,  555  ;  Terwilliger  v.  Gl  W, 
Tel.  Co.,  59  Illinois,  249;  Howard  v.  Turner,  155  Pennsylvania  State,  349; 
85  Am.  St.  Rep.  883  ;  Upton  v.  Tribilcock,  91  United  States,  45. 

"  All  the  elements  of  a  fraudulent  representation  must  exist  in  order  to 
avoid  a  subscription  "  to  stock,  '*  as  well  as  any  other  contract."  Note,  81  Am. 
Dec.  401.  That  is,  it  must  have  been  false,  fraudulent,  and  relied  upon  as  true. 
Clem  V.  NewcasUe,  j-c.  i?.  Co.,  9  Indiana,  488 ;  68  Am.  Dec.  653 ;  Salem  AL  Corp. 
V.  Ropes,  9  Pickering  (Mass.),  187 ;  19  Am.  Dec.  363 ;  Wight  v.  Shelby  R.  Corp., 
16  B.  Monroe  (Kentucky),  4 ;  63  Am.  Dec.  522 ;  Cortes  Co.  v.  Thannhauser, 
45  Federal  Reporter,  730,  with  notes  ;  and  other  cases  cited  in  last-mentioned 
note. 

If  a  subscription  for  sliares  has  been  obtained  by  false  representations,  it 
may  be  ann idled  by  the  subscriber  at  any  time  before  other  equities  have  inter- 
vened.   Bosher  v.  Richmond,  Sec.  Co  ,  89  Virginia,  455 ;  37  Am.  St.  Rep.  879. 

In  the  last  cited  case  it  was  also  held  that  a  promoter  '^  is  an  agent  of 
the  corporation  and  is  subject  to  the  disabilities  of  such.  He  is  guilty  of  a 
breach  of  trust  if  he  sells  property  to  the  corporation,  purchased  after  he 
began  promoting,  without  informing  the  company  that  the  property  belongs 
to  him ;  or  he  may  commit  a  breach  of  trust  by  accepting  a  bonus  or  com- 
mission from  a  person  who  sells  property  to  the  corporation.  The  same 
doctrine  is  declared  in  Pittsburg  Min.  Co.  v.  Spooner,  74  Wisconsin,  307 ;  17 
Am.  St  Rep,  149,  citing  the  Erlanger  case  ;  Simons  v.  Vulcan,  ffc.  Co.,  61 
Pennsylvania  State.  202 ;  100  Am.  Dec.  628 ;  Yale  Gas  Stove  Co.  v.  Wilcaz, 
64  Connecticut,  101 ;  25  Lawyers'  Rep.  Annotated,  90  (with  notes  citing 
Erlanger  case):  Plac^uemines  T.  F.  Co.  v.  Buck,  52  New  Jersey  £q.  219;  Bur- 
bank  V.  Dennis,  101  California,  90. 

But  in  Burbank  v.  Dennis,  101  California,  90,  it  was  held  that  the  mere  fact 
that  a  promoter  sells  his  own  land  to  the  company  at  a  profit  will  not  render 
him  liable  in  the  absence  of  fraud ;  and  this  is  held  of  owners  forming  of 
themselves  an  association  and  selling  their  land  to  it,  in  the  absence  of  fraud. 
Densmare  Oil  Co.  v.  Densmore,  64  Pennsylvania  State,  43. 
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No.  75.  — BATES  v.  HEWITT. 
(1867.) 

RULE. 

Contracts  of  insurance  are  xiberrimae  fidei.  It  is  the 
duty  of  the  insured  to  disclose  all  material  facts;  and  in 
default  of  his  doing  so  the  contract  may  be  avoided  by  the 
insurer. 

Bates  y.  Hewitt. 

L.  R.,  2  Q.  B.  595-612  (8.  c.  36,  L.  J.  Q.  B.  282 ;  15  W.  R.  1172.) 

Marine  Insurcmee.  —  dmawlmei/U  of  maUriod  Fact  by  AsaurecL    [595} 

A  person  proposing  a  marine  insurance  is  bound  to  communicate  every  fact 
within  his  knowledge  that  is  material;  though,  if  a  particular  fact  be  known  to 
the  underwriter  at  the  time,  he  cannot  afterwards  set  up  as  a  defence  to  an  action 
on  the  policy  that  the  fact  was  not  communicated;  but  if  a  material  fact  be  not 
communicated,  which,  though  known  to  the  underwriter  once,  was  not  present  to 
hiB  mind  at  the  time  of  effecting  the  insurance,  the  non-communication  affords  a 
good  defence  to  the  underwriter ;  and  it  is  not  enough  for  the  assured  to  show 
that  the  particulai's  supplied  by  the  assured,  coupled  with  the  underwriter's  pre- 
vious knowledge,  would,  if  the  underwriter  had  given  sufficient  consideration  to 
the  subject,  have  brought  to  his  mind  the  material  fact  not  communicated. 

During  the  late  American  war,  in  1863-64,  the  Georgia  screw  steamer  obtained 
notoriety  as  a  cruiser  in  the  service  of  the  Confederate  States ;  in  May,  1864,  she 
put  into  Liverpool,  where  she  was  dismantled,  and  this  was  also  a  subject  of 
public  notoriety,  and,  as  such,  known  to  the  defendant,  an  underwriter 
at  Lloyd's;  *at  Liverpool  she  was  bought  by  the  plaintiff  at  public  [*596] 
auction,  and  converted  by  him  into  a  merchant  vessel.  In  August, 
1864,  the  plaintiff,  through  his  broker  in  London,  effected  with  the  defendant  an 
insurance  of  the  vessel  for  six  months.  The  particulars  fumishetl  by  the  plain- 
tiff were,  Georgia,  S.S.,  chartered  on  a  voyage  from  Liverpool  to  Lisbon  and 
the  Portuguese  settlements  on  the  west  coast  of  Africa  and  back.  The  vessel 
sailed  from  Liverpool,  and  was  immediately  captured  by  a  frigate  of  the  United 
States.  In  an  action  on  the  policy  to  recover  for  the  loss,  the  defendant  set  up 
as  a  defence  the  concealment  of  the  fact  that  the  Georgia  proposed  for  insurance 
was  the  late  Confederate  war  steamer,  and  therefore  liable  to  capture  by  the 
United  States.  The  jury  found,  that  the  defendant  was  not  aware  that  the 
Georgia  which  he  was  insuring  was  the  Confederate  steamer,  but  that  he  had, 
at  the  time  of  underwriting,  abundant  means  of  identifying  the  ship  from 
his  previous  knowledge  coupled  with  the  particulars  given  by  the  plaintiff. 

Heid,  that  the  defendant  was  entitled  to  the  verdict. 
VOL.  VI.  —  52 
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Declaration  on  a  policy  of  marine  insurance,  for  six  calendar 
months,  on  the  screw  steamer,  Georgia^  subscribed  by  the  defendant 
for  £100,  claiming  a  total  loss. 

Plea,  that  the  defendant  was  induced  to  effect  the  insurance,  and 
to  subscribe  the  policy,  by  the  wrongful  and  improper  concealment, 
by  the  plaintiff  and  his  agents,  from  the  defendant  of  certain 
inaterial  information,  then  known  to  the  plaintiff  and  his  agents, 
and  unknown  to  the  defendant,  and  which  ought  to  have  been 
oomn^unicated  .to  the  defendant 

Issue  joined. 

At  the  trial  before  Cockburn,  C.  J.,  at  the  sittings  in  London, 
after  Michaelmas  Term,  1866,  the  following  facts  were  proved: 
The  plaintiff  is  a  shipowner  at  Liverpool,  and  the  defendant  is  an 
tmderwriter  at  Lloyd's.  A  vessel  called  the  Japan  was  built  at 
Dumbarton  in  1863.  Shortly  afterwards  she  was  fitted  out  as  a 
vessel  of  war,  on  behalf  of  the  government  of  the  Confederate 
States  of  America^  and  her  name  was  changed  to  the  Georgia.  For 
about  a  year  she  was  employed  as  a  cruiser,  and  became  very 
notorious  in  this  service ;  but  on  the  2nd  of  May,  1864,  she  put 
into  Liverpool,  and  was  there  dismantled ;  this  was  a  fact  of  general 
notoriety  at  the  time.  She  was  put  up  to  sale  by  public  auction, 
and  purchased  by  the  plaintiff  for  £15,000.  The  plaintiff  fitted  her 
ont  as  a  merchant  vessel,  at  an  expense  of  £4,000  or  £5,000 ;  and 
chartered  her  on  the  28th  of  July,  1864,  to  the  agent  of  the  Portu- 
guese government  for  a  period  of  four  months,  to  trade 
[*  597]  from  Liverpool  to  •  Lisbon,  and  from  thence  to  the  Cape  de 
Verde  Islands  and  the  Western  Coast  of  Africa. 

On  the  27th  of  July,  1864,  the  plaintiff  wrote  from  Liverpool  to 
Bradford  and  Co.,  insurance  brokers,  in  London :  — 

"  At  what  rate  can  you  do  me  the  hull  of  the  S.S.  Georgia  for 
four  months,  chartered  to  proceed  on  the  following  voyages: 
From  Liverpool  to  Lisbon,  and  from  thence  to  Cape  de  Verde, 
Principe,  St  Thome,  Benguela,  Loando,  Massamade,  Ambriz,  and 
return  to  Lisbon,  calling  at  all  ports  as  ordered." 
•    To  which  Bradford  &  Co.  replied :  — 

"We  presume  the  Georgia  is  the  Confederate  boat,  and  the 
voyage  the  Portuguese  mail  service ;  if  so,  we  should  think  the  four 
months  would  be  from  three  to  four  guineas  per  cent.,  but  it  is 
rather  a  guess  on  our  part  The  company's  steamers  doing  that 
work  were  insured  at  seven  guineas  the  year,  but  there  waa  a 
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batch  of  theiQ,  whereas  this  is  a  single  matter.  We  should  be  glad 
to  secure  you  the  best  possible  terms,  and,  if  you  send  an  order, 
please  say  all  you  can  of  the  vessel's  condition,  and  any  particularly 
that  may  assist  us." 

On  the  first  of  August,  1864,  the  plaintiff  wrote  to  Bradford  & 
Ck). :  "  Annexed  I  beg  to  hand  you  particulars  of  the  voyage  of  the 
Georgia;  if  you  can  insure  her  at  3^  guineas  per  cent.,  for  six 
months,  please  do  so  to  the  extent  of  £23,000.  Captain  Witty- 
combe,  who  is  to  command,  has  been  master  at  times  of  nearly 
all  my  ships,  and  is  at  present  overlooking  her. 

"  Georgia,  S.S.  Built  by  Denny  and  Co.,  at  Dumbarton,  in  1863, 
427  tons  register,  200-horse  power.  Captain  Witty  combe,  —  for  and 
during  the  space  of  six  calendar  months,  commencing  on  the  7th  of 
August,  1864,  at  all  times  and  in  all  places,  and  on  all  lawful  ser* 
vice,  Liverpool  to  Lisbon,  there  and  thence  to  Cape  de  Verde, 
Principe,  St  Thome,  Benguela,  Loando,  Massamade,  Ambriz,  and 
back  to  Lisbon  ^  Liverpool,  calling  at  above  named  places  on  the 
return  voyage, — ship  valued  at  £23,000. 

**  I  think  the  underwriters  know  W.  F.  Wittycombe  very  well. 
He  has  been  master  in  my  ships  for  sixteen  years,  built  many  of 
them,  and  up  to  this  moment  has  never  cost  underwriters  on  his 
ship  a  shilling.     If  not  done  telegraph  to  me." 

*  Bradford  and  Co.  telegraphed  to  the  plaintiff  that  they  [*  598] 
could  not  insure  the  Georgia  at  his  limit,  but  could  do  so 
at  four  guineas.  Eventually  they  effected  (amongst  other  policies) 
an  insurance  at  Lloyd's,  on  the  6th  of  August,  for  £6000  on  the 
Georgia  steamer,  for  six  months  from  her  sailing,  at  four  guineas 
per  cent,  of  which  the  defendant  underwrote  JBIOO.  It  is  customary 
for  time  policies  effected  at  Lloyds  to  contain  a  memorandum  that 
the  insurance  is  free  of  capture  and  seizure,  but  this  clause  was 
omitted  in  the  present  policy.  The  letters  of  the  27th  of  July,  and 
of  the  1st  of  August,  with  the  particulars,  were  shown  to  the 
defendant  and  the  other  underwriters  at  the  time  they  underwrote 
the  policy. 

The  defendant  stated,  at  the  trial,  that  he  knew  that  a  vessel 
called  the  Georgia  had  been  in  the  Confederate  service  as  a  war 
steamer,  and  that  she  had  been  sold  at  Liverpool ;  but  that  these 
facts  were  not  present  to  his  mind  at  the  time  he  underwrote  the 
policy,  and  that  he  did  not  know  that  he  was  asked  to  insure  and 
was  insuring  the  Confederate  Georgia;  and  had  he  known  that  the 
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vessel  in  question  was  the  Georgia  which  had  been  in  the  Con- 
federate service,  he  would  not  have  insured  her.  He  also  admitted 
that  he  did  not  observe  that  the  policy  was  not  free  of  capture  and 
seizure;  and  he  stated  that  Bradford  &  Co.  were  the  brokers  for  a 
company  who  had  steamers  running  to  the  Mediterranean,  and 
being  under  the  impression  that  he  was  insuring  one  of  these 
steamers  he  did  not  give  much  attention  to  the  plaintiff's  letters 
and  particulars. 

The  vessel  sailed  from  Liverpool,  upon  her  voyage,  on  the  8th  of 
August,  and  was  captured  on  the  15  th  by  a  frigate  of  the  United 
States  of  America. 

The  following  \&  the  statement  furnished  to  the  parties  by  the 
Chief  Justice,  of  his  direction,  and  the  questions  he  left  to  the  jury 
and  their  finding :  — 

"  I  direct  the  jury: — 

''  1.  That  the  fact  of  the  Georgia  having  been  a  Confederate  war 
steamer  was  a  material  fact. 

''  2.  That  the  fact  not  having  been  communicated  to  the  insurer, 

the  verdict  must  be  for  the  defendant,  unless  defendant  knew  the 

fact,  or  had  the  means  of  knowledge  of  which  he  ought 

[*  599]  to  have  *  availed  himself  (this  point,  however,  being  subject 

to  the  leave  reserved). 

"3.  That  it  is  immaterial  that  the  defendant  may  have  pre- 
viously been  aware  that  the  Confederate  steamer  Georgia  was 
at  Liverpool,  so  that  if  he  had  remembered  it  he  would  have  known 
the  vessel  proposed  to  be  insured  was  the  same,  if  he  had  forgotten 
his  former  knowledge,  as  the  knowledge  must  be  not  a  past  but  a 
present  one. 

"  I  leave  to  the  jury  :  — 

"  1.  Whether  the  defendant  had  a  present  knowledge  of  the  iden- 
tity of  the  vesseL 

"  2.  If  not,  whether  taking  the  previous  knowledge  of  defendant 
as  to  the  Confederate  Georgia  being  at  Liverpool,  and  the  partic- 
ulars disclosed  by  the  slip  and  memorandum  accompanying  it, 
defendant,  by  the  exercise  of  ordinary  intelligence  and  knowledge 
of  his  business,  might  have  known  that  this  was  the  Confederate 
Georgia. 

**  Verdict :  The  jury  are  not  satisfied  that  defendant  was  aware 
of  the  fact  that  the  Georgia  proposed  for  insurance  was  the 
former  Confederate  cruiser ;  but  their  verdict  is  that  he  had  abnn- 
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dant  means  of  identifying  the  ship  at  the  time  of  underwriting  the 
ship. 

"  In  answer  to  a  question  from  me  the  jury  added  that  the  means 
of  knowledge  referred  to  were  to  be  found  in  the  slip  itself.  On 
this  finding  I  directed  the  verdict  to  be  entered  for  defendant, 
subject  to  leave  reserved."  See  also  the  judgment  of  the  Chief 
Justice,  post,  p.  825. 

A  rule  was  accordingly  obtained  to  enter  a  verdict  for  the  plain- 
tiff, on  the  ground  that  on  the  finding  of  the  jury  the  plaintiff  was 
entitled  to  have  the  verdict  entered  for  him. 

A  cross  rule  was  obtained  on  behalf  of  the  defendant  for  a  new 
trial  (in  the  event  of  this  Court,  or  a  Court  of  Appeal,  holding  that 
the  finding  of  the  jury  amounted  to  a  verdict  for  the  plaintiff),  on 
the  ground  that  the  verdict  was  against  the  evidence. 

May  30.  James,  Q.  C,  T.  Jones,  Q.  G»,  and  Sir  G.  Honyman, 
Q.  C,  for  the  defendant,  showed  cause  against  the  rule  to  enter  the 
verdict  for  the  plaintiff.  The  verdict  was  rightly  entered  for  the 
defendant.  It  will  be  conceded  on  the  other  side  that 
*  the  Georgia  was  a  vessel  which  had  been  employed  by  [*  600] 
the  Confederate  States  on  a  service  which  exposed  her 
to  capture  in  the  hands  of  a  neutral  subject.  It  will  be  further 
conceded  that  the  plaintiff  knew  this  fact,  and  that  it  was  a  ma- 
terial fact,  which  ought  to  have  been  communicated  to  the  defend- 
ant ;  and  the  jury  have  found  that  the  defendant  did  not  actually 
know  the  fact,  except  so  far  as  he  may  be  charged  with  knowledge 
through  the  memorandum  enclosed  in  the  letter  of  August  1st,  to 
Bradford  &  Co.  Then  the  question  is,  does  the  description  of  the 
vessel  as  given  on  the  face  of  the  memorandum  show  that  %he  had 
been  the  Confederate  cruiser  Georgia  ?  It  is  clear  it  does  not. 
It  is  well  established  law  that  in  contracts  of  insurance  the  strict- 
est good  faith  must  be  observed,  and  the  person  proposing  the 
insurance  is  bound  to  communicate  every  material  fact  which  he 
knows,  and  the  underwriter  does  not  know.  To  this  rule  there 
are  some  exceptions,  —  the  insured  need  not  mention  what  the 
underwriter  knows,  or  what  in  the  ordinary  course  of  his  business 
he  ought  to  know.  Carter  v.  Boehm,  3  Burr.  1905,  1910.  By  not 
communicating  to  the  defendant  the  fact  that  the  Georgia  had 
been  in  the  Confederate  service  the  plaintiff  was  guilty  of  a  con- 
cealment which  vitiated  the  policy.  Concealment  is  defined,  in 
Phillips  on  Insurance,  s.  531,  to  be  "Where  one  party  suppresses 
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or  neglects  to  communicate  to  the  other  a  material  fact^  which,  if 
communicated,  would  tend  directly  to  prevent  the  other  from 
entering  into  the  contract,  or  to  induce  him  to  demand  terms  more 
favourable  to  himself,  and  which  is  known,  or  presumed  to  be  so, 
to  the  party  not  disclosing  it»  and  is  not  known  or  presumed  to  be 
80  to  the  other."  The  underwriter  is  not  bound  to  use  any  extra- 
ordinary diligence  in  finding  out  the  facts  which  would  enhance 
the  risk ;  but  if  he  suspected  that  there  had  been  a  concealment, 
and  chose  not  to  ask  lest  he  should  know,  then  he  might  be  liable 
on  the  policy.  Oakeley  v.  Ooddeeny  2  F.  &  F.  at  p.  659.  In  FoUf 
V.  Tabor,  2  F.  &  F.  663,  672,  it  was  sought  to  avoid  an  insur- 
ance on  the  ground  that  the  assured  had  concealed  from  the  un- 
derwiiter  the  charter  under  which  the  ship  was  to  cany  iron,  not 

exceeding  her  registered  tonnage ;  the  underwriter  knew 
[•601]    the  vessel  would  carry  iron,  but  he  did  not  know  'the 

quantity;  he  might,  however,  have  ascertained  this  by 
referring  to  a  book  at  Lloyd's,  in  which  the  caigoes  of  insured  ships 
were  entered.  Erle,  C.  J.,  in  summing  up  the  case  to  the  jury, 
laid  it  down :  "  The  material  fact  must  have  been  known  to  the 
assured,  and  unknown  to  the  insurer.  As  to  the  latter  point,  actual 
knowledge  is  not  essential  if  the  insurer  knew  he  had  the  means 
of  knowing  the  fact"  The  law,  however,  laid  down  by  Eslk,  C.  J^ 
goes  farther  than  that  decided  by  other  cases.  In  no  case  has  it 
ever  been  decided  that  the  means  of  knowledge  an  underwriter 
may  have  is  equivalent  to  knowledge.  In  the  case  of  Central 
Bailway  Company  of  Venezuela  v.  Kiseh^L.  R,  2  H.  L.  99, 120,  Xa  73, 
p.  759,  antty  the  Lord  Chancellor  says :  "  It  appears  to  me  that 
when  Once  it  is  established  that  there  has  been  any  fraudulent 
misrepresentation  or  wilful  concealment,  by  which  a  person  has 
been  induced  to  enter  into  a  contract,  it  is  no  answer  to  his  claim 
to  be  relieved  from  it  to  tell  him  that  he  might  have  known  the 
truth  by  proper  inquiry.  He  has  a  right  to  retort  npon  his  objec- 
tor :  '  Tou  at  least  who  have  stated  what  is  untrue  or  have  con- 
cealed the  truth  for  the  purpose  of  drawing  me  into  a  contract 
cannot  accuse  me  of  want  of  caution  because  I  relied  implicitly 
upon  your  fairness  and  honesty."  The  defendant  has  accepted 
the  risk  on  the  faith  of  the  representations  made  to  him  by  the 
plaintiff,  and  he  was  not  bound  to  make  further  inquiries ;  if  the 
representations  are  not  true,  or  the  information  is  not  as  full  as  it 
ought  to  have  been,  the  contract  of  insurance  is  void ;  and  it  is  no 
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answer  to  the  underwriter's  objection  that  there  has  been  a  con- 
cealment, to  say  that  he  might  have  known  the  truth  bj  proper 
inquiry, 

June  3.  Milward,  Q.  C,  and  Potter,  in  support  of  the  rule. 
No  doubt  the  identity  of  the  Oeorgia  insured  with  the  Confed- 
erate Georgia  was  a  material  fact;  but  the  fact  was  notorious 
that  the  late  Confederate  vessel  was  at  Liverpool^  and  the  infor- 
mation afforded  to  the  defendant  by  the  memorandum  was  amply 
sufficient  to  put  him  upon  ascertaining  the  identity,  even  if  it  did 
not,  in  fact,  disclose  it ;  and  this  is  all  that  is  necessary ;  if  an 
underwriter  chooses  to  lie  by  and  make  no  inquiries  when  the 
information  given  him  naturally  ought  to  lead  to  them,  then  he 
cannot  afterwards  set  up  that  the  material  fact  was  not 
disclosed  to  him.  The  cases  go  *  much  farther  than  that  [*  602] 
actual  knowledge  on  the  part  of  the  assurer  alone  excuses 
the  assured  from  not  disclosing  a  material  fact  Thus  in  Carter  v. 
Boehm,  3  Burr,  at  p.  1910,  it  is  said  by  the  Court :  ''  The  insured 
need  not  mention  what  the  underwriter  ought  to  know ;  '*  and  in 
Jioble  V.  Kennoway,  2  Dougl.  510,  it  was  held  that  an  underwriter 
is  bound  to  know  everything  that  is  generally  known  in  regard  to 
a  particular  branch  of  trade ;  or  a  particular  voyage ;  Stewart  v. 
Bell,  5  B.  &  Aid.  238.  In  2  Duer  on  Marine  Insurance,  p.  555,  the 
information  contained  in  Lloyd's  lists  is  given  as  an  instance  of 
what  an  underwriter  is  bound  to  know ;  but  actual  misrepresenta- 
tion by  the  assured,  though  inconsistent  with  the  lists,  will  pre- 
vent the  assured  from  recovering.  Mackintosh  v.  Marshall,  11  M. 
&  W.  116.    Here  all  the  representations  were  accurate. 

[Shee,  J.  Duer  cites  for  his  first  proposition  Friers  v.  TFood-' 
Jumse,  Holt,  N.  P.  572;  17  R  R  679;  but  the  information  here 
would  not  disclose  or  even  lead  to  the  identity  of  the  Georgia 
with  the  Confederate  steamer.  In  Mackintosh  v.  Marshall  there 
was  a  misrepresentation  coming  within  the  very  first  definition  of 
dolus  malus.'] 

It  is  quite  clear  on  the  facts  that  the  defendant  scarcely  read  the 
memorandum  or  the  policy.  Had  he  taken  any  trouble  whatever 
to  read  the  documents  he  could  not  have  failed  of  at  once  see- 
ing that  it  was  the  Confederate  Oeorgia  that  he  was  about  to 
insure. 

At  the  close  of  the  arguments  on  the  plaintiff's  rule  the  Court 
directed  counsel  to  proceed  with  the  defendant's  cross-rule;  and 
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at  the  close  of  the  arguments  on  the  latter  rule  (June  13),  the 
Court  at  once  pronounced  judgment,  discharging  the  plaintiff's 
rule  to  enter  a  verdict,  intimating  that  they  were  ready  to  give 
judgment  on  the  defendant's  rule,  if  and  when  it  should  he  ren- 
dered necessary  by  a  Court  of  Appeal  reversing  the  decision  on  the 
plaintiffs  rule. 

June  13.  COGKBURN,  C.  J.  I  am  of  opinion  that  the  verdict  ought 
not  to  be  disturbed.  The  policy  of  insurance  upon  which  this 
action  was  brought  was  upon  the  steamer  the  Georgia 
[*603]  for  *six  months  from  her  sailing  from  Liverpool,  the 
voyage  being  stated  in  the  particulars  shown  to  the  de- 
fendant to  be  to  Lisbon,  and  to  the  Portuguese  settlements  upon 
the  western  coast  of  Africa.  The  defence  rested  upon  the  ground 
that  a  material  fact,  which  ought  to  have  been  communicated  to 
the  underwriter,  to  enable  him  to  ascertain  the  amount  of  risk 
against  which  he  was  engaging  to  protect  the  assured  had  not  been 
communicated  ;  the  material  fact  being  that  the  vessel  in  question 
had  been  a  ship  of  war  in  the  Confederate  service,  which  exposed 
her  to  the  danger  of  being  seized  by  the  government  of  the  United 
States. 

It  appeared  that  the  vessel  had  been  the  well  known  Con- 
federate cruiser,  the  Georgia  ;  she  was  brought  to  Liverpool,  and 
was  there  dismantled  and  sold ;  she  was  bought  by  the  plaintiff 
at  a  public  auction,  he  being  the  person  proposing  the  vessel  to 
be  insured. 

It  was  admitted  at  the  trial  that  the  fact  of  the  vessel  having 
been  a  vessel  of  war  in  the  Confederate  service,  as  she  was  conse- 
quently liable  to  the  danger  of  being  seized  by  the  United  States 
Government,  was  a  circumstance  material  to  be  communicated  to 
the  defendant,  the  underwriter.  It  was  clear  that  the  fact  of  the 
vessel  having  be^n  in  the  Confederate  service  was  not  directly,  nor 
in  terms,  communicated  to  the  underwriter ;  and,  therefore,  if  the 
case  had  stood  simply  as  I  have  just  stated  it,  it  is  plain  that, 
according  to  the  well  established  rule  of  insurance  law,  the  plain- 
tiff would  not  be  entitled  to  recover,  and  the  defendant  would  have 
a  good  defence  to  the  action.  The  plaintiff,  however,  while  he* 
admits  that  the  fact  was  material  to  be  communicated,  and  that  it 
had  not  been  communicated,  contends  that  the  case  falls  within 
a  well  established  exception  to  the  general  rule. 

At  the  trial,  the  plaintiff  endeavoured  to  establish   that  the 
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defendant,  at  the  time  that  he  underwrote  the  policy,  knew  the 
fact  that  the  vessel  he  was  insuring  was  the  Confederate  cruiser. 
In  the  second  place,  he  contended,  that,  even  if  the  defendant  was 
not  aware  of  the  fact,  nevertheless,  taking  into  account  the  previous 
knowledge  which  he  had  of  the  Confederate  cruiser  being  at  Liver- 
pool, and  the  particulars  disclosed  by  the  plaintiff  in  proposing 
the  insurance,  the  defendant  ought  to  have  known,  if  he 
•had  properly  considered  the  matter,  that  this  was  the  [*604] 
Confederate  vessel. 

The  first  ground  taken  by  the  plaintiff  is  disposed  of  by  the 
finding  of  the  jury.  In  effect,  the  jury  have  found  that  at  the  time 
the  defendant  underwrote  the  policy,  he,  in  point  of  fact,  did  not 
know  that  the  vessel  was  the  Confederate  steamer.  The  plaintiff 
must,  therefore,  rely  on  the  second  ground,  viz.  that,  taking  the 
previous  knowledge  of  the  defendant  into  account,  the  particulars 
stated  by  the  plaintiff  in  proposing  the  insurance  would,  if  the 
defendant  had  given  due  consideration  and  attention  to  the  matter, 
have  brought  to  his  mind  that  he  was  insuring  the  Confederate 
steamer.  I  think  what  passed  between  the  jury  and  myself  must 
be  taken  to  amount  to  a  finding  by  the  jury  in  the  affirmative  of 
the  question  I  put  to  them ;  whether,  taking  the  previous  knowledge 
of  the  defendant  as  to  the  Confederate  steamer  Georgia  being  at 
Liverpool,  and  the  particulars  disclosed  by  the  slip  and  memoran- 
dum, the  defendant,  by  the  exercise  of  ordinary  intelligence  and 
knowledge  of  his  business,  might  have  known  that  this  vessel  was 
the  Confederate  steamer  Georgia.  The  jury  did  not,  in  fact,  directly 
find  the  affirmative  or  the  negative  of  the  question,  but  they  found 
that  the  defendant  had  abundant  means  of  identifying  the  ship  at 
the  time  of  his  underwriting  the  policy;  and,  inasmuch  as  the 
abundant  means  might  have  been  something  extrinsic  to  the  par- 
ticulars communicated  by  the  plaintiff  to  the  defendant,  I  asked 
the  jury  whether  they  meant  by  their  answer  to  say  that,  taking 
the  previous  knowledge  and  the  particulars  afforded  by  the  plain- 
tiff, the  defendant  had  the  means  of  knowledge ;  or  whether  they 
meant  to  say  that,  looking  at  the  particulars,  if  he  had  made  further 
inquiry,  he  must  have  acquired  a  knowledge  extrinsically ;  and 
their  answer  amounts  to  this,  coupling  what  was  contained  in  the 
particulars  supplied  by  the  plaintiff  with  the  defendant's  previous 
knowledge,  he  had  abundant  means  of  identifying  the  vessel  as  the 
Confederate  steamer. 
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Now,  the  question  is,  whether  the  finding  of  the  jury  entitles  the 
plaintiff  to  the  verdict,  and  I  am  of  opinion  that  it  does  not 

No  proposition  of  insurance  law  can  be  better  established  than 
this,  viz.  that  the  party  proposing  the  insurance  is  bound  to  com- 
municate to  the  insurer  all  matters  which  will  enable  him 
[*  605]  to  *  determine  the  extent  of  the  risk  against  which  he 
undertakes  to  guarantee  the  assured.  It  is  true,  if  matters 
are  common  to  the  knowledge  of  both  parties,  such  matters  need 
not  be  communicated.  It  is  also  true  that  when  a  fact  is  one  of 
public  notoriety,  as  of  war,  or  where  it  is  one  which  is  matter  of 
inference,  and  the  materials  for  informing  the  judgment  of  the 
underwriter  are  common  to  both,  the  party  proposing  the  insurance 
is  not  bound  to  communicate  what  he  is  fully  warranted  in 
assuming  the  underwriter  already  knows.  Short  of  these  thmgs, 
the  party  proposing  the  insurance  is  bound  to  make  known  to  the 
insurer  whatever  is  necessary  and  essential  to  enable  him  to  deter- 
mine what  is  the  extent  of  the  risk  against  which  he  undertakes  to 
insure ;  and  I  apprehend  that,  as  to  the  matters  which  the  party 
proposing  the  insurance  is  bound  to  communicate  to  the  insurer, 
there  is  no  answer  to  be  made,  except  that  the  insurer  had,  at  the 
time  of  entering  upon  the  contract,  knowledge  of  the  particular 
fact.  I  do  not  mean  to  say  that,  if  the  insurer  choose  to  neglect 
the  information  which  he  receives,  he  can  take  advantage  of  his 
wilful  blindness  or  negligence ;  if  he  shuts  his  eyes  to  the  light,  it 
is  his  own  fault;  provided  sufficient  information,  as  far  as  the 
assured  is  concerned,  has  been  placed  at  his  disposal.  If,  indeed, 
the  insurer  knows  the  fact,  the  omission  on  the  part  of  the  assured 
to  communicate  it  will  not  avail  as  a  defence  in  an  action  for  a 
loss ;  not  because  the  assured  will  have  complied  with  the  obliga- 
tions which  rested  on  him  to  communicate  that  which  was  material, 
but  because  it  will  not  lie  in  the  mouth  of  the  underwriter  to  say 
that  a  material  fact  was  not  communicated  to  him,  which  he  had 
present  to  his  paind  at  the  time  he  accepted  the  insurance ;  the  law 
will  not  lend  itself  to  a  defence  based  upon  fraud ;  it  will  not  allow 
the  underwriter  to  say, "  I  have  taken  the  premium  with  the  know- 
ledge of  the  particular  fact,  but  because  the  assured  has  not  com- 
municated it  to  me  I  will  not  make  good  the  loss."  Therefore, 
if  the  fact  be  known  to  the  underwriter,  he  cannot  avail  himself  of 
the  circumstance  that  it  was  not  communicated  by  the  assured ;  but 
putting  that  aside,  it  is  the  duty  of  the  assured  to  make  known  to 
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the  insurer  whatever  is  material  with  regard  to  the  extent  of  the 
risk. 

It  is  admit^ted  that  a  fact  was  not  communicated  to  the  under- 
writer in  such  a  shape,  or  in  such  an  abstract  form,  as 
that,  *  independently  of  something  extrinsic  to  the  com-  [*  606] 
munication  itself,  it  would  afford  him  the  necessary 
information.  But  it  is  said  :  "  The  underwriter  had  previous 
knowledge  of  the  fact  of  the  Confederate  steamer  Georgia  being  at 
Liverpool ;  he  also  knew  she  was  there  for  the  purpose  of  being 
dismantled  and  sold."  We  must,  however,  take  it,  on  the  oath  of 
the  defendant  and  the  finding  of  the  jury,  that  those  facts  were 
not  present  to  the  defendant's  mind  at  the  time  he  underwrote 
the  policy.  The  case  may  be  put  in  two  ways ;  either,  that,  if  the 
previous  knowledge  which  the  defendant  had  with  reference  to  the 
vessel  had  been  present  to  his  mind,  that,  with  the  particulars 
before  him,  would  have  brought  to  his  mind  the  fact  that  he  was 
asked  to  insure  the  Confederate  steamer  Georgia  ;  or  that,  if  he  had 
carefully  studied  the  particulars  stated  in  the  memorandum,  those 
particulars  would  have  brought  back  to  his  mind  the  knowledge 
which  had  been  previously  present  to  it,  which,  for  the  moment, 
had  been  forgotten,  and  the  combination  of  the  knowledge  thus 
resuscitated  and  revived  with  the  particulars  coiTtained  in  the 
memorandum  would  have  led  him  to  the  conclusion  that  the 
vessel  offered  for  insurance  was  the  Confederate  steamer.  But  the 
facts  are  to  the  contrary ;  the  previous  knowledge  that  the  defend- 
ant may  have  had  was  not  present  to  his  mind;  and  what  the 
defendant  swore  was,  that  the  particulars  did  not  bring  that 
knowledge  back  to  his  mind.  The  result  was,  as  the  jury  have 
found,  that  at  the  time  he  underwrote  the  policy  of  insurance  the 
defendant  did  not  know  that  the  vessel  was  the  Confederate 
steamer. 

I  think  that  we  should  be  sanctioning  an  encroachment  on  a  most 
important  principle,  and  one  that  is  vital  in  keeping  up  the  full  and 
perfect  faith  which  there  ought  to  be  in  contracts  of  marine  insur- 
ance, if  we  were  to  hold  that  a  party  —  who  is  under  an  obligation 
to  communicate  the  material  conditions  and  facts  which  constitute 
the  basis  of  the  contract  into  which  he  invites  another  to  enter  — 
may  speculate  as  to  what  may  or  may  not  be  in  the  mind  of  the 
underwriter,  or  as  to  what  may  or  may  not  be  brought  to  his  mind 
by  the  particulars  disclosed  to  him  by  the  assured,  if  those  particu* 
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lars  fall  short  of  the  fact  which  the  assured  is  bound  to  communicate. 
If  we  were  to  sanction  such  a  course,  especially  in  these 
[*  607]  days,  when  parties  frequently  forget  the  old  *  rules  of  mer- 
cantile faith  and  honour  which  used  to  distinguish  this 
country  from  any  other,  we  should  be  lending  ourselves  to  innova- 
tions of  a  dangerous  and  monstrous  character,  which  I  think  we 
ought  not  to  do. 

The  rule  we  find  established  is  this :  that  the  person  who  pro- 
poses an  insurance  should  communicate  every  fact  which  he  is  not 
entitled  to  assume  to  be  in  the  knowledge  of  the  other  party ;  and 
the  assured  is  bound  to  communicate  every  fact  to  enable  the 
insurer  to  ascertain  the  extent  of  the  risk  against  which  he  under- 
takes to  protect  the  assured.  True,  if  it  can  be  established  that 
the  insurer  did  know  the  fact,  it  will  not  lie  in  his  mouth  to  say 
*he  fact  of  which  he  had  previous  knowledge  was  not  communi- 
vted ;  if  it  can  be  established  that  the  underwriter  had  knowledge 
•f  the  fact,  the  assured  would  be  protected  against  the  fraud  of 
the  underwriter  in  seeking,  under  such  circumstances,  to  avoid  the 
insurance.  And  it  is  also  well  established  law,  that  it  is  imma- 
terial whether  the  omission  to  communicate  a  material  fact  arises 
from  intention,  or  indifference,  or  a  mistake,  or  from  it  not  being 
present  to  the  mind  of  the  assured  that  the  fact  was  one  which  it 
was  material  to  make  known.  I  think  that  there  is  every  reason 
to  beUeve  that  both  parties  imagined  that  the  fact  that  the  vessel 
had  been  a  Confederate  war  steamer  was  not  a  material  circum- 
stance, and  the  plaintiff  must  be  exonerated  from  any  imputation 
of  having  wilfully  and  intentionally  kept  back  that  mateiial  fact; 
because  he  had  only  a  short  time  before  bought  the  vessel  for 
£15,000,  and  laid  out  £4000  or  £5000  on  her ;  and  it  is  extremely 
improbable  that  he  would  have  expended  this  large  sum  of  money 
on  her  if  he  had  supposed  she  was  a  vessel  liable  to  seizure  by  the 
United  States  government.  He  probably  thought  that  when  she 
was  bought  by  a  British  subject,  and  had  a  British  flag  flying 
aboard)  she  was  safe  from  capture.  That  turned  out  to  be  a  mis- 
take; and  it  is  now  admitted  that  the  fact  of  her  being  thus 
exposed  to  the  danger  of  seizure  was  a  material  fact  to  be  com- 
municated, though  the  non-communication  of  it  may  have  arisea 
from  perfect  innocence  on  the  part  of  the  plaintiff,  and  from  his 
thinking  that  it  was  not  a  material  fact.  It  is  clear  that  there 
was  an  obligation  on  the  part  of  the  plaintiff  to  communicate 
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this  fact ;  it  is  clear  that  he  did  not  *  communicate  it ;  [*  608] 
that  he  had  disclosed  partial  information  which,  by  possi- 
bility, if  it  had  brought  back  to  the  defendant's  mind  what  had 
previously  been  known  to  him,  would  have  led  him  to  the  knowl- 
edge that  this  was  the  Confederate  steamer  Georgia  ;  or  if,  on  the 
other  hand,  he  had  the  knowledge  present  in  his  mind,  he  might 
have  read  the  particulars  communicated  to  him  in  a  different  light 
from  that  in  which  he  read  them.  It  is  laid  down  as  a  general 
proposition,  that  the  party  proposing  the  insurance,  if  he  has 
omitted  a  material  fact,  can  only  enforce  the  insurance  which, 
from  the  omission  to  communicate  the  fact,  would  otherwise  be 
avoided,  in  the  event  of  the  jiiry  finding  by  their  verdict  that  by 
means  of  what  he  did  communicate,  coupled  with  any  other  fact 
that  then  might  be  present  to  the  mind  of  the  insurer,  the  latter 
knew  at  the  time  he  granted  the  insurance  the  fact  which  it  was 
the  duty  of  the  assured  to  communicate. 

Taking,  therefore,  the  finding  of  the  jury  in  the  most  favourable 
sense  for  the  plaintiff,  we  think  that  the  verdict  entered  for  the 
defendant  is  right,  and  should  not  be  disturbed,  and  that  this  rule 
should  be  discharged. 

Mellor,  J.  I  am  of  the  same  opinion.  I  think  the  verdict 
entered  for  the  defendant  must  stand.  It  is  of  the  greatest  im-^ 
portance  to  abide  by  the  cardinal  rules  which  have  prevailed  on 
this  subject  since  the  judgment  delivered  by  Lord  Mansfield  in 
the  case  of  Carter  v.  Boehm,  3  Burr.  1905 ;  and  it  would  be  most 
dangerous,  as  it  appears  to  me,  to  allow  those  well-established  rules 
to  be  frittered  away  by  the  introduction  of  doubtful  equivalents. 
I  cannot  help  thinking  that  to  enable  a  person  proposing  an  insur- 
ance to  speculate  upon  the  maximum  or  minimum  of  information 
he  is  bound  to  communicate  would  be  introducing  a  most  dangerous 
principle  into  the  law  of  insurance. 

The  plaintiff  proposed  a  vessel,  the  Georgia,  to  the  defendant  for 
insurance.  It  is  conceded  that  the  history  of  this  vessel  was  per- 
fectly well  known  to  the  plaintiff,  and  that  she  was,  in  fact,  the 
Confederate  cruiser,  the  Georgia.  It  was  admitted  by  the  plain- 
tiff's counsel  that  this  was  information  material  to  have  been  com- 
municated to  the  defendant;  but  it  was  urged  that  the 
information  was  in  substance  *  afforded  by  the  terms  of  [*  609] 
the  letters  ano  the  slip,  and  that  the  defendant,  had  he 
taken  any  reasonable  trouble  in  reading  and  considenng  these 
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documents,  could  not  have  failed  to  know  that  the  vessel  in 
question  was  the  Georgia,  the  Cionfederate  cruiser.  The  jury 
found  that,  in  point  of  fact,  the  defendant  did  not  know  that 
such  was  the  case ;  but  they  were  of  opinion  that  if  he  had  read 
the  documents  with  reasonable  care,  they,  couplod  with  his  pre- 
vious knowledge  of  the  history  of  the  Confederate  steamer,  the 
Georgia,  and  the  exercise  of  ordinary  intelligence  and  reflection, 
would  have  afforded  to  him  abundant  means  of  knowledge  that 
the  vessel  in  question  was  the  Confederate  vessel.  Notwithstand* 
ing  this  opinion  of  the  jury,  it  appears  to  me  that  we  should  be 
introducing  the  very  mischief  to  which  I  have  referred  if  we  were 
to  hold  that  a  party  proposing  an  insurance  was  under  no  obliga- 
tion to  communicate  a  material  fact  known  to  him,  but  unknown 
to  the  other  party,  on  the  ground  that  such  party  might  perad- 
venture,  by  an  effort  of  memory  and  of  reasoning  applied  to  the 
information  actually  communicated,  have  arrived  at  the  knowledge 
of  the  fact  so  materiaL 

Lord  Manshbld,  in  Carter  v.  Boekm,  3  Burr.  1909, 1910,  says: 
''The  special  facts  upon  which  the  contingent  chance  is  to  be  com- 
puted lie  most  commonly  in  the  knowledge  of  the  insured  only ; 
the  underwriter  trusts  to  his  representation,  and  proceeds  upon 
confidence  that  he  does  not  keep  back  any  circumstance  in  his 
knowledge  to  mislead  the  underwriter  into  a  belief  that  the  cir- 
cumstance does  not  exist,  and  to  induce  him  to  estimate  the  risk 
as  if  it  did  not  exist.  The  keeping  back  such  circumstance  is  a 
fraud,  and,  therefore,  the  policy  is  void.  Although  the  suppression 
should  happen  through  mistake,  without  any  fraudulent  intention 
yet  still  the  underwriter  is  deceived,  and  the  policy  is  void,  because 
the  risk  run  is  really  different  from  the  risk  understood  and  in- 
tended to  be  run  at  the  time  of  the  agreement."  That  lies  at  the 
root  of  the  whole  matter.  Lord  Mansfield  then  goes  on  to  say : 
"  There  are  many  matters  as  to  which  the  insured  may  be  inno- 
cently silent:  he  need  not  mention  what  the  underwriter  knows,— 
scientia  utrinque  par  pares  eontrahentes  faeit.     An  underwriter 

cannot  insist  that  the  policy  is  void  because  the  insured 
{*610]   did  not  *tell  him  what  he  actually  knew;   what  way 

soever  he  came  to  the  knowledge.  The  insured  need  not 
mention  what  the  underwriter  ought  to  know ;  what  he  takes  npon 
himself  the  knowledge  of ;  or  what  he  waives  being  informed  of." 
Then  Lord  Mansheld  goes  on  to  illustrate  that  doctrine  by  refer- 
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ring  to  a  variety  of  matters  which  lie  equally  within  the  knowledge 
of  both  parties;  everything  else  the  assured  must  communicate. 
It  is  not  enough  that  the  underwriter  be  furnished  with  materials 
from  which,  by  a  course  of  reasoning  and  an  effort  of  memory, 
he  may  be  induced  to  suspect  that  the  vessel  is  a  dangerous  risk. 
The  matter  must  not  be  left  to  speculation  or  peradventure.  So 
far  as  I  know,  the  judgment  of  Lord  Mansfield  has  never  been 
qualified  or  questioned.  The  only  part  of  it  upon  which  any 
doubt  has  been  raised  is,  as  to  the  admissibility  in  evidence  of 
the  opinions  of  brokers,  who  are  in  the  habit  of  negotiating  policies 
of  insurance,  as  to  the  materiality  of  facts  not  communicated.^ 
That  judgment  rests  on  a  sound  principle,  and  has  always  been 
considered  as  laying  down  the  true  rules  which  govern  the  law  of 
insurance. 

I  concur  in  the  conclusion  at  which  the  Lord  Chief  Justice  has 
arrived ;  and  I  say  that  if  we  were  to  enter  a  verdict  for  the  plain- 
tiff we  should  be  giving  countenance  to  the  substitution  of  doubtful 
equivalents  in  lieu  of  actual  and  plain  communications,  and  this 
we  ought  to  discourage  to  the  utmost  of  our  power. 

Shee,  J.  I  am  of  the  same  opinion.  The  principle  on  which 
the  law  of  concealment,  as  it  relates  to  marine  insurances,  rests,  is, 
that  in  bargaining  for  an  insurance,  the  person  proposing  the  insur- 
ance should  take  care  that  the  underwriter  is  as  well  informed 
as  he  himself  is  of  all  those  circumstances  which  would  increase 
the  risk  which  he  offers  to  the  underwriter.  He  is  not  bound  to 
communicate  things  which  are  well  known  to  both;  he  is  not 
bound  to  communicate  facts  or  circumstances  which  are  within 
the  ordinary  professional  knowledge  of  an  underwriter ;  he  is  not 
bound  to  communicate  facts  relating  to  the  general  course  of 
a  particular  trade;  because  all  these  things  are  supposed  to  be 
within  the  knowledge  of  the  person  carrying  on  the  business  of 
insurance,  and  which,  therefore,  it  is  not  necessary  for 
him  to  be  *  specially  informed  of.  But  the  person  pro-  [*6ll] 
posing  the  insurance  is  bound  to  communicate  to  the 
person  whom  he  asks  to  undertake  the  insurance  everything 
within  his  knowledge  which  is  of  a  nature  to  increase  the  risk 
which  the  underwriter  is  asked  to  undertake. 

In  this  case  there  was  a  fact  especially  within  the  knowledge 
of  plaintiff,  viz.,  that  this  vessel  had  been  a  Confederate  cruiser. 

1  See  the  notes  to  Carter  v.  Boehtn,!  Sm.  L.  C.  4th  ed.  422. 
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The  plaintiff  did  not  know  that  that  tad  was  of  a  natnie  to  in- 
cnsaae  the  risk.  It  was,  however,  of  a  natoie  to  increase  the  lisk, 
because  the  vessel  was,  from  having  been  a  Confederate  cmiser, 
liable  to  seizoie  by  the  government  of  the  United  Sutes.  That 
was  a  fact  material  to  the  risk  which  the  pers<Mi  (ffopodng  the 
insurance  knew,  and  which  the  person  to  whom  the  insurance  was 
proposed  did  not  know.  The  parties,  therefore,  while  they  were 
considering  what  one  would  be  willing  to  give  for  the  pvotectini 
which  he  desired,  and  what  the  other  would  be  willing  to  take  for 
giving  him  that  protection,  were  not  upon  equal  terms ;  they  had 
not  an  equal  amount  of  knowledge ;  and  the  reason  that  they  had 
not  an  equal  amount  of  knowledge  was,  that  the  plaintiff  kept  back 
a  material  fact  which  he  well  knew. 

It  was  argued  by  the  plaintiff's  counsel,  that  it  is  enough  if  the 
person  to  whom  the  insurance  was  proposed  had  the  means  of 
knowing  the  material  fact  No  authority  was  cited  for  that  prop- 
osition. No  doubt  there  are  cases  in  which  it  has  been  held, 
where  the  underwriter  has  the  means,  by  merely  looking  at  lists 
which  are  hung  up  in  the  room  where  the  insurance  is  effected,  ai 
ascertaining  a  particular  fact,  it  is  not  necessary  that  it  should  be 
communicated.  In  Friere  v.  Woodkause,  Holt,  N.  P.  572 ;  17  R  IL 
679,  it  was  ruled  that  information  contained  in  Lloyd's  lists  need 
not  be  communicated  to  the  underwriter,  as  by  fair  inquiry  and 
due  diligence  in  his  business  he  could  have  ascertained  the  facts 
they  contained.  But  the  &cts  of  the  present  case  are  veiy  dif- 
ferent. The  underwriter  had  no  means  of  presently  knowing  the 
&ct  not  communicated  to  him ;  he  might  by  possibility,  if  he  had 
instituted  inquiries,  have  found  it  out ;  but  that  he  is  not  obliged 
to  do.    The  person  who  proposed  the  insurance  knew  the  fact,  and 

it  was  a  fact  material  to  the  estimate  of  the  risk,  and  he 
[*612]   ought  to  have  communicated  it     *For  these  reasons  it 

appears  to  me  that  the  plaintiff  was  guilty  of  conceabnatt^ 
and  the  verdict  ought  not  to  be  disturbed.  Buie  discharged. 

ENGLISH  NOTE& 

The  same  principle  is  followed  in  lanides  v.  Pender  (1874),  L.  R^ 
9  Q.  B.  537,  43  L.  J.  Q.  B.  227,  30  L.  T.  547,  22  W.  R.  8^;  Londom 
Assurance  Co.  v.  Mansell  (1879),  11  Ch.  D.  363,  48  L.  J.  Ch.  381,  41 
L.  T.  225,  27  W.  R.  444;  and  Blaekbum  v.  Vigors  (1887),  12  App.  Cas, 
631,  57  L.  J.  Q.  B.  IH  57  L.  T.  730,  36  W,  R.  449. 
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AMERICAN  NOTES. 

The  doctrine  of  the  principal  case  preyails  in  this  country,  as  to  all  sorts 
of  insurance.  In  McLanahan  v.  Universal  Ins,  Co,,  1  Peters  (U.  S.  Supr.  Ct.), 
170,  it  is  said  :  *<  The  contract  of  insurance  is  one  of  mutual  good  faith,  and 
the  principles  which  govern  it  are  those  of  enlightened  moral  policy.  The 
underwriter  must  be  presumed  to  act  upon  the  belief  that  the  party  procuring 
insurance  is  nob,  at  the  time,  in  possession  of  any  fact  material  to  the  risk, 
which  he  does  not  disclose."  Every  fact  is  material  which  if  communicated 
to  the  underwriter  would  influence  his  action;  and  concealment  of  any 'mate- 
rial fact,  although  only  through  accident,  inadvertence,  negligence,  or  mistake, 
will  avoid  the  policy.  Lioingston  v.  Ddafield,  1  Johnson  (New  York),  522 ; 
Ely  v.  Hallett,  2  Caines  (New  York),  57 ;  Oliver  v.  Greene,  3  Massachusetts, 
133 ;  3  Am.  Dec.  96 ;  Houfell  v.  Cincinnati  Ins,  Co.,  7  Ohio,  398 ;  BunHU  v. 
Saratoga  Ins,  Co,,  5  Hill  (New  York),  188 ;  40  Am.  Dec.  345. 

The  false  representation  of  a  material  fact,  however  innocent,  avoids  the 
policy.  Daniels  v.  Ins.  Co,,  12  Gushing  (Mass.),  416;  59  Am.  Dec.  192; 
Hartford  Ins,  Co,  v.  Harmer,  2  Ohio  St.  452;  59  Am.  Dec.  684;  North  Am. 
Ins,  'Co,  V.  Throop,  22  Michigan,  146 ;  7  Am.  Rep.  638 ;  Smith  v.  Niagara  F, 
Ins.  Co.,  60  Vermont,  682 ;  6  Am.  St.  Rep.  144  ;  Stevefis  v.  Queen  Ins,  Co.,  81 
Wisconsin,  335;  29  Am.  St.  Rep.  905. 

The  American  decisions  apply  this  doctrine,  both  as  to  concealment  and 
representations,  to  life  insurance.  Campbell  v.  Insurance  Co.,  98  Massachu- 
setts, 391 ;  Hartwell  v  Ins,  Co,,  33  La.  Ann.  1353  ;  39  Am.  Rep.  294 ;  Ciemans 
Y.  Supreme  Assembly,  Sfc,  131  New  York,  485 ;  16  Lawyers'  Rep.  Annotated, 
33. 

But  where  the  policy  is  issued  upon  a  written  application,  furnished  by 
the  company,  with  questions  and  answers,  an  innocent  failure  to  communicate 
any  facts,  or  innocent  failure  to  disclose  facts  not  inquired  about,  will  not 
avoid  the  policy.  Browning  v.  Home  Ins,  Co.,  71  New  York,  508 ;  Dennison  v. 
Ins.  Co.,  20  Maine,  125 ;  37  Am.  Dec.  42 ;  Washington  Mills  M,  Co,  v.  Wey- 
mouth Ins,  Co.,  135  Massachusetts,  605 ;  Clark  v.  Manuf,  Ins,  Co,,  8  Howard 
(U.  S.  Supr.  Ct),  249 ;  Nai,  Bank  v.  Union  Ins.  Co,,  88  California,  497 ;  22 
Am.  St.  Rep.  324 ;  Blackstone  v.  Standard,  ^c.  Ins,  Co,,  74  Michigan,  592 ; 
3  Lawyers'  Rep.  Annotated,  486. 

Where  however  the  answers  given  by  the  insured  to  questions  in  the  appli- 
cation, are  therein  and  by  the  policy  declared  to  be  warranties,  and  are  mis- 
taken, the  insured  is  bound  by  them,  without  regard  to  their  materiality  or 
liis  innocence.  Cobb  v.  Covenant,  ffc.  Assoc.,  153  Massachusetts,  176 ;  10  Law- 
yers' Rep.  Annotated,  666.  This  is  the  general  doctrine  of  warranty  in  such 
cases. 

The  principal  case  is  cited  by  May  on  Insurance,  §  207,  and  by  Wood  on 
Fire  Insurance,  p.  388,  and  fortified  by  many  examples. 
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No.  76.  — HUGUENIN  v.  BASELEY. 
(1807.) 

No.  77.  — LYON  v.  HOMR 
(1867.) 
RULE. 

Where  a  relation  is  constituted  between  two  persons 
such  that  one  of  them  has  obtained  an  ascendancy  over 
the  mind  of  the  other,  and  the  latter  is  accustomed  to  rely 
and  act  upon  his  advice  ;  the  former  is  not  entitled  to  use 
the  influence  so  obtained  to  his  own  advantage.  And  if  he 
does  so  use  it,  the  contract  or  transaction  so  entered  into ' 
may  be  rescinded  or  avoided  by  the  other  party.  And  for 
the  purpose  of  estimating  the  undue  influence,  the  "  pro- 
fessor "  of  a  foolish  superstition  may  take  equal  rank  with 
a  respectable  clergyman  or  physician. 

Euguenin  v.  Baseley. 

U  Ves.  279-301  (s.  c.  9  R.  R.  276.) 

Undue  Influence.  —  Voluntary  SettUment  on  a  Clergyman, 

[273]  VolnDtarj  settlement  by  a  widow  npon  a  clergyman  and  his  fiimily 
■et  afiide ;  as  obtained  by  undue  influenoe  and  abused  confidence  in  the 
defendant,  as  an  agent  undertaking  the  management  of  her  afihirs ;  upon  the 
principles  of  public  policy  and  utility  applicable  to  the  relation  of  guardian  and 
ward,  &c 

The  object  of  the  bill  in  this  cause  was  to  set  aside  a  conveyance 
made  by  the  plaintiff,  Mrs.  Huguenin,  previously  to  her  marriage 
with  the  other  plaintiff,  her  second  husband,  as  having  been  im- 
properly and  fraudulently  obtained.  The  following  are  the  prin- 
cipal circumstances,  established  by  evidence  and  admission,  under 
which  this  relief  was  sought. 

In  1803  Mrs.  Huguenin,  then  Mrs.  Hill,  appeared  to  be  entitled 
in  fee  simple  to  the  manors  of  Cleydon  and  Hampton  Gay,  and  other 
estates,  in  Oxfordshire,  under  the  ultimate  limitation  of  the  reversion 
by  a  will,  dated  in  1768,  to  her  father,  Richard  Hindes,  who  had  gone 
to  Jamaica,  where  he  acquired  considerable  property,  real  and  per- 
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sonal,  which  upon  his  death  also  descended  to  her.  After  some 
correspondence  with  their  solicitors  in  England,  she,  in  September, 
1803,  returned  with  her  husband  from  Jamaica.  He  died  in  Oc- 
tober, 1803 ;  and  in  November  she,  being  then  about  the  age  of  40, 
first  became  acquainted  with  the  defendant,  Thomas  Baselej,  a 
clergyman,  who  was  also  connected  with  the  family  of  Hindes,  and 
had  with  other  persons  upon  the  death  of  the  testator,  in 
1798,  instituted  a  suit  claiming  as  heirs-at-law  *  of  Eichard  [*274] 
Hindes ;  in  which  cause  an  inquiry,  directed  by  the  Lord 
Chancellor,  produced  the  title  of  Mrs.  Huguenin,  as  the  only  child 
of  Bichard  Hindes. 

The  bill  stated  that  the  defendant  Baseley,  with  a  view  of  get- 
ting the  control  and  management  of  the  said  estates,  and  of  getting 
them  ultimately  settled  upon  himself,  procured  an  introduction  to 
Mrs.  Huguenin,  and,  having  by  various  means  ingratiated  himself 
with  her,  represented  that  her  solicitors  had  mismanaged  and 
neglected  her  property,  and  induced  her,  then  a  stranger,  having 
no  friends  or  relations  in  England,  and  being  quite  ignorant  of  the 
value  of  property,  to  withdraw  her  affairs  from  those  solicitors,  and 
to  place  them  in  the  hands  of  the  defendant,  who,  with  such  design, 
wrote  the  following  letter,  which  she,  by  his  inducement,  caused  to 
be  copied,  and  signed  and  sent  to  the  solicitors  :  — 

"Sirs,— 

"  Having  been  so  unfortunate  as  to  lose  the  best  of  husbands  and 
the  sincerest  friend  by  the  premature  death  of  Mr.  Hill,  I  feel  my- 
self, as  it  were,  left  in  that  unprotected  state  that  I  now  want  the 
assistance  of  some  friend  with  whom  I  can  advise  in  the  adjust- 
ment of  my  affairs,  and  who  will  kindly  interpose  in  seeing  that 
my  property  is  managed  to  the  best  advantage.  From  reflection  I 
have  the  greatest  reason  to  believe  that  Providence  has  raised  me 
up  a  friend,  and  that  friend  is  Mr.  Baseley,  who  will  take  upon  him 
the  trouble  of  bringing  all  my  affairs  into  such  a  plan  as  I  shall 
hereafter  be  enabled  to  conduct  them  with  facility  to  myself.  Im- 
pressed with  this  agreeable  idea,  I  beg  leave  to  inform  you  that  I 
commit  (subject  to  my  own  inspection)  the  perfect  arrangement  of  my 
business  with  you  into  Mr.  Baseley's  hands,  and  hope  that 
you  will  prepare  without  any  delay  every  account  *  that  [*  275] 
you  have  standing  against  me,  with  the  deeds,  &c.,  of  the 
estate  at  Hampton.  As  I  wish  to  leave  London  at  Lady  Day  next, 
I  must  desire  that  no  delay  on  your  part  will  take  place.    Mr. 
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Baseley  will  be  ready  to  meet  you  on  the  business  whenever  you 
will  appoint  a  day.     With  this  determination  I  remain,  &c., 

"Ann  Hill." 

The  deeds  were  accordingly  delivered  to  Baseley,  and  were  de- 
posited by  him  with  his  solicitor.  The  bill  farther  represented 
that  the  defendant  artfully  dissuaded  the  plaintiff  from  residing  in 
the  house  at  Hampton  Gay,  and  letting  the  estate,  as  she  had  pro- 
posed, and  recommended  to  her  a  surveyor,  who  gave  a  very  un- 
favourable account  of  the  situation  of  the  estate ;  and  the  defendant, 
Baseley,  soon  afterwards  offered  her  £400  a  year  for  a  lease  of  the 
whole,  clear  of  all  expenses,  and  keeping  the  premises  in  repair, 
representing  £420  a  year  as  the  utmost  value,  which  was  confirmed 
by  his  solicitor ;  that  she  executed  the  deeds  under  the  persuasion 
of  the  solicitor  that  they  were  her  will,  and  the  lease  to  Baseley ;  and 
that  she  had  no  intention  to  give  away  or  settle  her  estate,  &c. 

By  the  deed,  dated  the  5th  of  May,  1804,  which  was  the  subject 
of  the  bill,  the  plaintiff,  Mrs.  Huguenin,  in  consideration  of  10«., 
conveyed  the  Hampton  Gay  estates  to  a  trustee,  his  heirs,  and 
assigns,  to  the  use  that  she  and  her  assigns  might,  during  her  life, 
receive  out  of  the  said  manor,  &c.,  an  annuity  of  £400,  secured  by 
a  trust  term  of  500  years,  and,  subject  thereto,  to  the  use  of  the 
defendant,  Baseley,  for  life,  without  impeachment  of  waste ;  with 
remainders  to  trustees  to  preserve  contingent  remainders,  to  his 
wife  for  life,  to  their  children,  born  or  to  be  bom,  in  tail,  with  cross- 
remainders,  and  the  ultimate  remainder  to  Mrs.  Huguenin. 
[*  276]  The  value  *  of  that  estate  was  rather  more  than  £400  per 
annum. 

The  defendant,  Thomas  Baseley,  by  his  answer,  represented  that 
from  the  time  of  his  first  acquaintance  with  the  plaintiff  a  great 
intimacy  took  place,  and  she  expressed  a  great  affection  for  him 
and  his  family ;  that  she  complained  of  the  conduct  of  her  solici- 
tors, declaring  her  intention  of  taking  the  management  of  her  affairs 
from  them ;  and  upon  her  application  he  recommended  to  her  his 
solicitor  and  a  surveyor,  and  she  intimated  to  the  defendant  her 
intention  of  settling  her  estates  on  him  and  his  family,  and  re- 
quested him  to  write  to  her  solicitors,  to  acquaint  them  that  she 
should  take  her  affairs  out  of  their  hands ;  and  the  defendant  at  her 
request  did,  in  her  presence  and  with  her  sanction,  and  according 
to  her  directions,  write  the  form  of  a  letter  for  that  purpose,  which 
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the  plaintiff,  as  he  believes,  copied,  and  sent  to  her  solicitors ;  but 
the  defendant  positively  denies  that  such  letter  was  written  at  his 
instigation,  or  by  his  desire ;  on  the  contrary,  he  wrote  the  same  at 
the  pressing  desire  of  the  plaintiff ;  and,  though  the  language  of 
the  letter  was  the  defendant's,  yet  the  substance  was  in  fact  dic- 
tated by  her.  In  another  part  of  the  answer  the  defendant  denied 
that  he  induced  her  to  send  that  letter,  stating  his  belief  that  it 
was  written  by  him,  but  that  it  was  so  written  at  the  particular 
instance  and  request  of  the  plaintiff,  who  desired  him  to  draw  up 
such  letter,  as  before  mentioned  ;  and  he  believes  he  did  upon  that 
occasion  state  to  the  plaintiff  that,  if  it  was  her  wish  to  discharge 
her  solicitors,  such  letter  ought  to  be  in  her  own  handwriting,  as 
it  would  not  be  so  proper  for  it  to  appear  in  his  handwriting,  and 
the  plaintiff  did  copy  such  letter. 

*  The  answer  further  stated  that  the  plaintiff  frequently  [*  277] 
expressed  to  the  defendant  a  wish  to  settle  her  affairs,  and 
make  a  disposition  of  her  property,  inquiring  whether  the  defend- 
ant was  related  to  her, and  who  was  her  heir-at-law;  and  being  in- 
formed, expressed  a  great  dislike  to  that  family ;  and  after  various 
conversations  she  repeated  her  determination  to  settle  the  Hampton 
Gay  estate  on  the  defendant  and  his  family;  and,  in  March.  1804, 
without  any  persuasion,  suggestion,  or  influence,  she  gave  instruc- 
tions accordingly ;  and  the  defendant  understood  her  intention  to 
settle  the  estate  so  as  to  reserve  to  herself  a  rent-charge  for  her 
life  about  equal  to  the  reasonable  rent;  and  that  it  was  her  wish 
that  the  defendant  should  go  and  reside  there  immediately  with 
his  family,  so  that  the  mansion-house  might  be  kept  up,  declaring 
that  she  would  never  reside  there  on  account  of  the  trouble  of 
repairing,  &c. ;  and  the  defendant  denied  all  the  charges  of  fraud, 
influence,  &c. 

The  answer  of  the  attorney  who  prepared  the  deed,  stated  that, 
when  instructed  by  her  to  prepare  the  settlement,  he  recommended 
to  her  to  make  a  will,  which  might  be  revoked  or  altered ;  when 
she  replied  that  she  would  not  do  it  by  will  on  that  account,  as,  if 
she  should  alter  her  situation,  she  intended  it  should  not  affect  the 
settlement  of  her  property.  The  defendant,  according  to  the  volun- 
tary instructions  of  the  plaintiff,  prepared  two  deeds  of  settlement ; 
viz.,  that  of  the  5th  of  May,  1804,  as  to  the  Hampton  Gay  estate, 
in  the  bill  mentioned,  and  the  other,  dated  the  21st  of  June,  1804, 
relating  to  all  her  other  estates  and  property.    In  the  former  deed 
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blanks  were  left  for  the  plaintiff's  rent*charge  and  the  names  of  the 
trustees ;  and  she  made  alterations  as  to  the  uses  among  Baseley's 
children,  and  as  to  the  ultimate  limitation,  which  originally  was 
to  Baseley  in  fee.  That  deed  was  settled,  and  the  other 
[*  278]  prepared,  by  *  counsel,  and  they  were  voluntarily  and  delib- 
erately executed,  and  the  blanks  filled  up  by  her  direction. 

This  answer  farther  stated  that  in  the  deed  of  the  21st  of  June, 
1804,  the  defendant  Thomas  Baseley,  and  this  defendant  and  Wil- 
liam Sleet,  of  Jamaica,  were  named  trustees ;  and  the  estates  and 
property  therein  comprised  were  conveyed  and  assigned  upon  trust 
during  the  life  of  the  plaintiff,  Ann  Huguenin,  to  convey,  &c.,  ac- 
cording to  her  appointment,  and  to  her  separate  use,  notwithstand- 
ing coverture ;  and,  after  her  decease,  for  any  future  husband 
surviving  her  for  his  life,  with  remainder  to  her  children  by  any 
such  marriage,  as  tenants  in  common  in  tail,  with  cross  remain- 
ders; remainder  to  her  mother  and  William  James  Clarke,  and 
the  survivor,  and  to  the  children  of  Clarke;  with  remainder 
to  Thomas  Bciseley  and  the  two  other  persons  named  as  tnistees 
as  tenants  in  common;  and  £5,000  was  settled  on  Mary  Ann 
Elliot,  and  she  was  directed  during  her  minority  to  be  brought  up 
by  Mrs.  Baseley,  who  was  to  receive  the  interest  of  her  fortune ; 
£2,000  on  Elizabeth  Eleanor  Clarke ;  £100  a  year  on  Mrs.  Hindes ; 
£200  a  year  on  William  James  Clarke ;  and  by  that  deed  are  settled 
several  estates  in  Jamaica,  with  the  stock,  several  sums  of  money 
due  from  different  persons ;  a  leasehold  estate  in  Middlesex,  the 
manor  of  Cleydon  in  the  county  of  Oxford,  and  all  the  estates  real 
and  personal  then  late  the  property  of  Thomas  Hindes,  not  before 
conveyed  and  settled  by  the  plaintiff,  and  other  estates  real  and 
personal  stated  to  be  mentioned  in  the  schedules. 

This  answer  also  denied  all  the  charges  of  fraud,  misrepresenta- 
tion, &C. 
[*  279]      Sir  Samuel  Eomilly,  Mr.  Hollist,  and  Mr.  Trower  for  the 
plaintiffs. 

The  authorities  against  permitting  a  transaction  of  bounty  to 
take  effect  between  persons  standing  in  certain  relations  are  numer- 
ous. Among  those  relations  that  of  guardian  and  ward  is  not  for 
this  purpose  confined  to  persons  so  related  in  a  strict  sense;  as 
under  an  appointment  of  guardian  by  will,  or  by  the  order  of  this 
Court:  but  the  rule  includes  any  person  placing  himself  in  that 
situation.    Hylion  v.  Eylton,  2  Ves.  Sen.  547 ;  PUne  v.  Waring, 
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cited  1  Ves.  Sen.  38;  2  Ves.  Sen.  548;^  Griffin  v.  De  VeiulU,  3 
Woodd.  Append.  16 ;  1  Baa  Ab.  edit  by  Gwillim,  109 ;  3  P.  Will. 
131,  Mr.  Cox's  note ;  Hatch  v.  Hatch,  9  Ves.  292, 7  R  E.  195 ;  Proof 
v.  Hines,  For.  Ill ;  Dixon  v.  Olmius,  1  Cox,  414, 1  Ves.  Jun.  153  [and 
see  9  R  R  286,  n.].  ^Wright  v.  Proud,  13  Ves.  136 ;«  Neuman  v. 
Payne,  2  Ves.  Jun.  199 ;  see  the  note,  204.  The  last  of  these  cases 
is  perhaps  the  most  applicable  to  this :  one  person  undertaking  to 
manage  the  affairs  of  another.  Such  a  transaction  as  this,  between 
persons  so  connected,  cannot  upon  principles  of  public  policy,  or, 
as  Lord  Hardwioke  expresses  it,  public  utility,  be  permitted. 

The  law  of  other  countries,  however,  affords  authorities  more 
precisely  applying  to  the  circumstances  of  this  case.  According  to 
Pothier,  Traits  des  Donations  entre  Vifs,  s.  1,  by  the  ancient 
law  of  France  the  same  doctrine  that  by  our  law  prevails  as 
between  guardian  and  ward,  is  applied  to  an  administrateur,  a 
person  managing  the  afifairs  of  another,  who  cannot 
*  take  a  bounty  either  for  himself  or  his  children ;  what  is  [*  280] 
given  to  the  children  being,  with  reference  to  natural  affec- 
tion, considered  as  given  to  the  parent;  and  this,  by  a  singular 
concurrence  with  Lord  Hardwioke,  is  expressed  to  be  upon  the 
ground  of  public  utility.  This  case,  however,  goes  beyond  that. 
This  is  an  instance  of  a  very  peculiar  species  of  influence,  gained 
over  the  mind  of  this  lady  by  no  cpmmon  means ;  appearing  by  the 
letter  written  or  dictated  by  the  defendant  for  Mrs.  Huguenin  to 
copy,  in  terms  which  he  cannot  be  supposed  to  use  in  the  light 
and  profane  way  that  too  frequently  occurs.  The  English  courts 
of  justice  do  not  afford  an  instance  of  influence  acquired  by  such 
means ;  but  in  foreign  Courts  such  instances  have  occurred. 
According  to  Pothier  it  has  been  decided,  upon  the  same  principles 
of  public  utility,  that  a  confessor,  or  director  of  the  conscience,  a 
person  to  whom  another  trusted  his  spiritual  concerns  in  matters  of 
religion,  cannot  take  any  bounty  from  the  person  to  whom  he  acts 
in  that  character ;  and  the  apprehension  of  the  empire  wliich  these 
persons  obtain,  was  carried  so  far  that  a  gift  to  the  Order  of  which 
they  were  members  was  not  allowed  to  have  effect. 

Mr.  Richards,  Mr.  Fonblanque,  Mr.  Hart,  Mr.  Martin,  Mr.  Leach, 
and  Mr.  Wetherell  for  the  defendant. 

^  Stated  from  the  Register's  Book  in  Frand  and  Confirmation  generally,  CrowB 

Mr.    Cox's   note,  I  P.  Will.  118,  to   the  v.  Ballard,  1  Ves.  Jnn.  215,  2  Cox,  253. 

Duk€  of  Hamilton  y.  Lord  Mohun,  1  R.  R.  122,  and  see  note   1   Yen.  Jon. 

s  See  the  note,  13  Ves.  p.  137 ;  and  npon  p.  221. 
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The  conduct  of  persons  who  place  themselves  in  situations  of 
confidence,  must  be  examined  with  the  most  scrupulous  attention ; 
but  there  is  no  rule  that  creates  a  disability  to  take  a  bounty  under 
these  circumstances.  The  result  of  the  authorities  is,  that  the 
transaction  must  be  fairly  sifted ;  but  a  voluntary  deed,  free  from 
any  imputation  of  surprise,  undue  influence,  spontaneously  executed 
by  a  person  with  her  eyes  open,  cannot  be  set  aside  in  a 
Court  of  Equity.  In  Villers  v.  Beaumonty  1  Vem.  100, 
[*  281]  the  *  principle  that  has  constituted  the  rule  ever  since,  is 
laid  down  by  Lord  Nottingham:  that  if  a  man  will 
improvidently  bind  himself  up  by  a  voluntary  deed,  and  not  reserve 
a  liberty  to  himself  by  a  power  of  revocation,  this  Court  will  not 
loose  the  fetters  he  hath  put  upon  himself,  but  he  must  lie  down 
under  his  own  folly  ;  for,  if  you  would  relieve  in  such  a  case,  you 
must  consequently  establish  this  proposition,  —  that  a  man  can 
make  no  voluntary  disposition  of  his  estate  but  by  his  will,  which 

would  be  absurd. 
[282]  In  the  case  of  Wright  v.  Proud,  13  Ves.  136,  the  transac- 
tion was  set  aside,  as  the  party  had  been  deceived  and 
practised  upon  ;  not  exercising  a  fair,  unbiassed  purpose  of  bounty. 
The  authority  cited  from  the  French  law  is  not  supported  by  the 
civil  law,  which,  prohibiting  donations  inter  vivos^  on  the  ground  of 
relation,  does  not  go  beyond  that  of  husband  and  wife;  but  Pothier, 
Traits  des  Donations  entre  Vifs,  s.  1,  goes  much  farther  than  the 
case  of  the  administrateur,  —  to  a  physician,  a  surgeon,  a  confessor, 
every  one  who  may  have  influence,  —  and  extends  it  even  to  wills* 
The  rule  thus  extended  can  stand  only  upon  the  principle  of  the 
civil  law  by  which  an  act  of  improvidence  even  may  be  restrained 
by  the  judge.  In  this  country  a  man  has  the  absolute  dominion 
over  his  property,  and  may  give  it  away  in  any  manner  he  thinks 
proper.  Then,  to  whom  is  bounty  usually  distributed,  —  to  strangers, 
to  persons  in  whom  no  confidence  is  placed  ?  It  is  the  natural 
effect  of  habits  of  intimate  connection  and  friendship.  It  is  not 
unusual  for  a  gentleman  at  a  certain  age  to  remunerate  his  tutor  by 
a  gift,  who  has  never  been  deemed  incapable  of  taking  in  that  way ; 
yet  that  would  be  within  the  restriction  of  the  French  Ordinance, 
which,  singular  and  severe  as  it  is,  does  not  go  the  length  of  pro- 
hibiting a  present  to  the  minister  of  a  parish  or  chapel  attended  by 
the  donor. 
Admitting,  what  is  not  clear  upon  the  authorities,  that  the 
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relation  of  guardian  and  ward  creates  an  absolute  *  disability  [*  283] 
in  the  former,  precluding  gift  by  the  latter,  without  dis- 
tinction between  an  act  the  result  of  abused  confidence  under  an 
impulse  preventing  the  free  exercise  of  judgment,  and  the  spon- 
taneous bounty  springing  from  affection  of  a  person  emancipated 
from  control,  all  accounts  settled ;  admitting  also,  according  to 
Griffin  v.  De  Veiulle,  3  Woodd.  Append.  16 ;  1  Bac.  Ab.,  edition  by 
Gwillim,  109  ;  3  P.  Will.  131,  Mr.  Cox's  note,  that  the  restriction 
applies  to  any  person  assuming  the  office  and  functions  of  a 
guardian,  though  not  legally  so  constituted,  is  there  any  case  upon 
the  relation  of  guardian  and  ward,  in  which  youth  and  inexperience 
on  one  side  were  not  ingredients  ?  Was  that  character  ever  applied 
to  a  confidential  intercourse  between  persons  of  advanced  life  and 
equal  age  ?  In  those  circumstances  their  intercourse  was  merely 
that  of  mutual  kindness  and  reciprocal  esteem.  The  defendant 
undertook  no  office.  He  never  assumed  the  functions  of  her 
attorney :  a  relation  involving  necessary  confidence  on  one  side  and 
probable  influence  upon  the  other,  calling  for  application  of  the 
principle  of  public  policy ;  but  in  the  capacity  of  attorney  another 
person  was  employed  by  the  plaintiff,  —  her  own  attorney,  who 
prepared  the  deed  from  her  instructions,  without  any  direction  or 
interference  of  the  defendant.  She  went  alone  to  the  attorney's 
office,  and  gave  her  own  instructions,  from  time  to  time  dictating 
alterations.  It  is  then  said,  the  defendant  was  her  agent.  There 
is  no  authority  that  a  mere  agent,  generally  employed  in  receiving 
rents,  &c.,  is  not  capable  of  receiving  a  gift;  and  the  case  of 
Gart&ide  v.  Ishenvood,  1  Bro.  C.  C.  558,  where  the  leases  were  set 
aside  expressly  on  the  ground  of  fraud,  disproves  it.  The  principle 
of  public  policy  has  no  reference  to  that  mere  naked  relation. 
Sir  Samuel  Romilly,  in  reply,  cited  the  judgment  of 
Lord  Chief  Justice  Wilmot  in  Bridgeman  v.  Green,  2  Ves.  [286] 
Sen.  627 ;  Wilm.  58.  There  was  in  that  case  much  evidence 
tliat  the  person  was  perfectly  aware  of  what  he  was  doing,  and 
had  repeatedly  confirmed  it.  Upon  that  Lord  Chief  Justice  WiL- 
mot's  observation  is,  that  it  only  tends  to  show  more  clearly  the 
deep-rooted  influence  obtained  over  him  (Wilm.  70).  "  In  cases  of 
forgery,  instructions  under  the  hand  of  the  persons  whose  deed  or 
will  is  supposed  to  be  forged,  to  the  same  effect  as  the  deed  or  will, 
are  very  material ;  but  in  cases  of  undue  influence  and 
imposition  they  prove  nothing,  for  *  the  same  power  which  [*  287] 
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produces  one  produces  the  other ;  and  therefore,  instead  of  removing 
such  an  imputation,  it  is  rather  an  additional  evidence  of  it/' 

Having  before  (Wilm.  60,  61)  mentioned  the  distinction  of  the 
Boman  Law  between  liberality  and  profusion,  he  says  our  laws 
strike  no  such  boundary :  "  Stat  pro  ratione  voluntas,  is  the  law 
with  us ;"  and  this  Court  never  did,  nor  ever  will,  annul  donations 
merely  as  being  unprovident,  and  such  as  a  wise  man  would  not 
have  made,  or  a  man  of  very  nice  honour  have  accepted ;  nor  will 
this  Court  measure  the  degrees  of  understanding,  and  say  that  a 
weak  man,  provided  he  is  out  of  the  reach  of  a  commission,  may 
not  give  as  well  as  a  wise  man.  But  though  this  Court  disclaims 
any  such  jurisdiction,  yet,  where  a  gift  is  immoderate,  bears  no  pro- 
portion to  the  circumstances  of  the  giver,  where  no  reason  appears, 
or  the  reason  given  is  falsified,  and  the  giver  is  a  weak  man,  liable 
to  be  imposed  upon,  this  Court  will  look  upon  such  a  gift  with  a 
very  jealous  eye,  and  very  strictly  examine  the  conduct  of  the  per- 
sons in  whose  favour  it  is  made ;  and  if  it  sees  that  any  arts  or 
stratagems  or  any  undue  means  have  been  used,  if  it  sees  the  least 
speck  of  imposition  at  the  bottom,  or  that  the  donor  is  in  such  a 
situation  with  respect  to  the  donee  as  may  naturally  give  an  undue 
influence  over  him,  if  there  be  the  least  scintilla  of  fraud,  this  Court 
will  and  ought  to  interpose ;  and  by  the  exertion  of  such  a  jurisdic- 
tion they  are  so  far  from  infringing  the  right  of  alienation,  which 
is  the  inseparable  incident  of  property,  that  they  act  upon  the 
principle  of  securing  the  full,  ample,  and  uninfluenced  enjoyment 
of  it 

The  ground,  as  between  guardian  and  ward,  is  put  upon  the 

[*  288]  danger  either  of  inducing  guardians  to  flatter  *  the  passions 

of  their  wards,  or  of  the  improper  exercise  of  their  authority ; 

as  the  relation  of  husband  and  wife  is  guarded  from  the  efifects  both 

of  indulgence  and  severity. 

If  this  reasoning  has  any  weight,  does  not  the  principle  apply 
with  infinitely  greater  force  to  the  present  case  ?  Though  no  direct 
authority  is  produced,  your  Lordship,  dispensing  justice  by  the 
same  rule  as  your  predecessors,  upon  such  a  subject  not  confined 
within  the  narrow  limits  of  precedent,  will,  as  a  new  relation  ap- 
pears, look  into  the  principles  that  govern  the  human  heart,  and 
decide  in  a  case,  far  the  strongest  that  has  yet  occurred,  upon  this 
ground  alone,  from  its  infinite  importance  to  the  community. 

The  Lord  Chancellor  (Lord  'Eldots). 
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With  regard  to  the  interests  of  the  wife  and  children  of  the  de- 
fendant, there  was  no  personal  interference  upon  their  part 
in  the  transactions  that  have  produced  this  *  suit.  If  there-  [*  289] 
fore  their  estates  are  to  be  taken  from  them,  that  relief  must 
be  given  with  reference  to  the  conduct  of  other  persons ;  and  I 
should  regret  that  any  doubt  could  be  entertained,  whether  it  is 
not  competent  to  a  Court  of  equity  to  take  away  from  third  persons 
the  benefits  which  they  have  derived  from  the  fraud,  imposition, 
or  undue  influence  of  others.  The  case  of  Bridgman  v.  Oreen,  2 
Ves.  Sen.  627,  Wilm.  58,  is  an  express  authority  that  it  is  within 
the  reach  of  the  principle  of  this  Court  to  declare  that  interests 
so  gained  by  third  persons  cannot  possibly  be  held  by  them ;  and 
Lord  Hardwicke  observes  justly,  that,  if  a  person  could  get  out 
of  the  reach  of  the  doctrine  and  principle  of  this  Court  by  giving 
interests  to  third  persons,  instead  of  reserving  them  to  himself,  it 
WQuld  be  almost  impossible  ever  to  reach  a  case  of  fraud.  In  that 
instance  therefore  the  interest  of  the  son  was  considered  as  capable 
of  being  affected  by  the  decree  as  the  interest  of  the  father.  The 
case  afterwards  came  before  the  Lords  Commissioners  ;  and  Lord 
Chief  Justice  Wilmot  expresses  himself  thus  (Wilm.  64) :  — 

"  There  is  no  pretence  that  Green's  brother,  or  his  wife,  was  party 
to  any  imposition,  or  had  any  due  or  undue  influence  over  the 
plaintiff:  but  does  it  follow  from  thence,  that  they  must  keep  the 
money  ?  No :  whoever  receives  it  must  take  it  tainted  and  infected 
with  the  undue  influence  and  imposition  of  the  person  procuring 
the  gift ;  his  partitioning  and  cantoning  it  out  amongst  his  relations 
and  friends  will  not  purify  the  gift,  and  protect  it  against  the 
equity  of  the  person  imposed  upon.  Let  the  hand  receiving  it  be 
ever  so  chaste,  yet,  if  it  comes  through  a  polluted  channel,  the  obli- 
gation of  restitution  will  follow  it." 

*  This  was  also  the  doctrine  of  Lord  Thurlow  in  the  [*  290] 
case  that  has  been  referred  to  {Zuiterel  v*  I,ord  Wal- 
(ham,  11  Ves.  638 ;  Diocon  v.  Olmms,  1  Cox,  414);  and,  though  it 
was  not  practically  acted  upon,  Lord  Thurlow  was  inclined  to 
carry  it  farther.  The  object  of  the  bill  in  that  case  was,  that  an 
estate  should  be  enjoyed  as  if  a  recovery  had  been  suffered  ;  upon 
the  ground  that  Lutterel  had,  while  Lord  Waltham  was  upon  his 
death-bed,  engaged  in  suffering  a  recovery,  prevented  it,  with  the 
view  that  the  estate  should  devolve  upon  the  person  with  whom 
he  was  connected.    That  estate  was  by  the  law  vested  in  that 
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individual :  a  much  stronger  case  therefore  than  the  acquisition  of 
property  through  imposition.  Lord  Thurlow,  whatever  might 
have  been  his  final  decision  upon  that  case,  had  no  doubt  that  it 
was  against  conscience  that  one  person  should  hold  a  benefit  which 
he  derived  through  the  fraud  of  another;  and  I  have  reason  to 
know  that  his  Lordship  would  not  have  discussed  the  case  so 
much  at  large  if  it  had  been  no  more  than  that.  These  plaintiffs 
therefore,  if  entitled  to  relief  against  Baseley,  are  equally  entitled 
against  all  the  branches  of  his  family. 

Then,  as  to  persons  concerned  in  these  transactions,  I  agree  with 
the  argument,  that  it  is  not  upon  the  feelings  which  a  delicate  and 
honourable  man  must  experience,  hearing  these  instruments,  taken 
altogether,  as  I  think  myself  bound  to  take  them,  nor  upon  any 
notion  of  discretion  in  this  Court  to  prevent  a  voluntarj'  gift  by  a 
man  stripping  himself  entirely  of  his  property,  if  undue  influence 
is  not  imputed,  that  any  Judge,  sitting  here,  has  ever  thought  him- 
self at  liberty  to  interpose.  I  agree  farther,  that  the  relief  must 
proceed  upon  what  is  alleged  and  proved  by  the  persons  complain- 
ing ;  that  their  complaints  must  be  treated  as  effectual  or 
[*  291]  ineffectual  according  *to  what  they  have,  not  what  they 
could  have,  represented :  also,  as  to  the  defence  it  may 
frequently  happen  that  many  passages  may  have  taken  place  in  the 
course  of  the  transaction  that  are  not  brought  into  view :  but  the  case 
must  be  dealt  with  as  it  is  alleged  and  proved.  I  have  therefore 
looked  through  this  bill  with  reference  to  the  frame  of  it ;  and  I 
have  no  doubt  this  case  might  have  been  more  clearly  reached  if 
the  situation  of  the  parties  had  enabled  them  to  go  through  all  the 
difl&culties  as  to  amendment ;  also,  that  many  circumstances  might 
have  been  brought  forward  on  behalf  of  the  defendants  which  I  am 
bound  not  to  look  at ;  but,  taking  the  case  as  it  stands,  though  there 
is  in  this  bill  much  foul  allegation,  which,  if  not  true,  ought  not  to 
he  there,  and  a  great  deal  of  which  is  denied  and  clearly  disproved, 
there  is  enough  upon  the  bill  and  in  evidence  to  show  that  this 
deed  cannot  stand,  if  the  whole  transaction,  taken  together,  cannot 
stand. 

This  bill  seeks  relief  only  as  to  the  deed  of  May,  1804.  The 
deed  of  June  relates  to  other  estates;  unquestionably  has  very 
different  provisions  for  very  different  persons,  reserving  a  d^ree 
of  dominion,  and  considerable  dominion,  to  Mrs.  Huguenin  over 
that  property ;  and  I  am  disposed  to  think  that  deed  could  not  be 
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made  the  subject  of  the  same  bill ;  at  least,  that  it  was  not  neces- 
sary to  complicate  this  cause  by  making  that  a  subject  of  the 
relief  prayed.  But  the  view  I  take  of  this  case  is  this  :  that  attend- 
ing to  the  effect  of  the  letter,  the  evidence  of  the  transactions 
among  these  parties,  and  attending  more  especially  to  the  evidence 
of  the  attorney,  the  defence  rests  in  a  great  measure  upon  this : 
that  the  Court  is  by  the  nature  of  the  defence  required  to  look  at 
this  deed,  not  merely  by  itself,  but  as  being  more  or  less  justified 
with  reference  to  the  whole  of  the  transactions,  in  the 
course  of  which  it  was  executed  ;  and  it  is  *  much  the  same  [*  292] 
as  if  the  defendant  had  said  he  puts  his  case,  not  upon 
that  instrument  merely,  but  as  part  of  a  general  arrangement  of 
the  plaintifiPs  affairs ;  and  that  the  deed  is  to  be  considered  with 
regard  not  merely  to  its  own  contents,  but  to  the  whole  transaction, 
of  which  this  deed  forms  a  part. 

The  great  body  of  evidence  shows  the  alarm  of  this  lady  at  the 
trouble  of  taking  possession  of  an  estate  dilapidated.  Upon  the 
evidence  until  November,  1803,  she  had  no  acquaintance  whatso- 
ever -with  Baseley.  Her  age  was  about  forty.  She  had  left  in  the 
West  Indies  a  mother ;  had  great  regard  for  a  female  child  Mary 
Ann  Elliot ;  and  had  also  a  natural  half-brother,  named  Clarke,  of 
the  age  of  sixteen,  in  whose  education  she  appears  to  have  been 
much  interested.  She  brought  him  over  to  England ;  placed  him 
with  Mr.  Baseley  at  an  expense  to  herself  of  £200  a  year.  Her 
brother-in-law  Benjamin  Hill  states,  that  he,  previously  to  the 
introduction  of  Baseley,  managed  her  concerns,  and  that  until 
after  that  introduction  she  expressed  her  entire  satisfaction  with 
the  care  of  the  solicitors  in  whose  hands  her  affairs  in  this  king- 
dom were  placed ;  which  is  confirmed  by  another  witness.  The 
bill  charges  Baseley  with  infusing  into  her  mind  great  dissatisfac- 
tion with  the  management  and  the  want  of  professional  skill  and 
care  of  those  solicitors.  The  inference  that  this  dissatisfaction  was 
created  in  her  mind  by  Baseley,  is  too  strong ;  that  she  entertained 
that  dissatisfaction  is  clear ;  that  Baseley  did  not  discourage  it, 
that  he  gave  in  to  it,  is  in  evidence :  that  he  created  it,  I  cannot 
say ;  that  he  participated  in,  and  acted  upon,  it  with  her,  is  clearly 
established. 

In  October  preceding  the  month  of  January,  when  her  affairs 
were  taken  out  of  the  hands  of  those  solicitors,  her  husband, 
who  came  with  her  to  England,  *  died.    She  lived  with,  [*  293] 
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or  was  frequently  with,  the  two  brothers  of  her  deceased  husband. 
The  answer  therefore,  stating  that  she  was  not  without  friends  in 
this  country,  is  material,  but  in  this  view  only :  that  it  could  be 
supposed  she  had  ever  consulted  vrith  them.  There  is,  howerer, 
no  evidence  that  either  Baseley  ever  stated  to  them  what  she 
proposed  to  do ;  or  that  the  attorney  concerned  in  the  transaction, 
as  Lord  Chief  Justice  Wilmot  says,  felt  the  obligation  of  talking 
both  with  the  grantor  and  the  grantee,  before  this  proposition  was 
carried  into  effect  Benjamin  Hill,  one  of  her  brothers-in-law,  laid 
aside  all  the  business,  after  the  solicitors  were  discharged ;  and,  as 
to  George  Hill,  though  there  is  evidence  that  she  did  declare  her 
purpose,  it  was  in  conversations  in  which  it  was  suggested  to  them 
both,  and  that  ample  provision  was  to  be  made  for  their  children ; 
which,  I  fear,  had  some  influence  with  them.  No  such  provision 
however  was  made. 

It  is  doubtful  upon  the  report  whether  Mrs.  Huguenin  had  the 
immediate  means  of  acting  with  the  freedom  of  an  affluent  person. 
At  the  date  of  the  report  the  rents  remained  to  be  accoimted  for 
by  Baseley  to  the  amount  of  £300  or  £400.  After  the  date  of 
that  report  small  sums  were  lent  to  her ;  she  had  not  even  then 
paid  the  costs  of  the  deed ;  she  had  borrowed  £100  from  the  attor- 
ney ;  and  there  is  one  item  of  £57  advanced  by  Baseley  after  June, 
1804,  to  discharge  her  husband  from  an  arrest  Certainly,  there- 
fore, she  was  not  in  a  condition  of  immediate  affluence.  Under  the 
influence  of  her  dissatisfaction  at  the  conduct  of  the  solicitors  in 
January,  1803,  either  she  adopted  the  resolution  of  dismissing 
them,  and. placing  the  whole  management  of  all  her  concerns  in 
the  hands  of  Baseley,  calling  upon  him  to  assist  her  in  executing 

it ;  or  it  was  suggested  to  her  by  Baseley.  My  opinion  is 
[*  294]  that  the  weight  of  the  evidence,  which  *  does  not  agree 

upon  this,  is  that  she  called  upon  Baseley,  and  desired 
him  to  assist  her  in  executing  that  purpose  of  her  own.  If  the 
proposition  was  her  own,  yet  the  transaction  in  a  Court  of  justice 
Las  this  character  at  least,  that  it  was  demonstration  to  Baseley, 
that  she  placed  confidence  in  him,  as  high  as  one  individual  ever 
placed  in  another.  Where  the  evidence  is  contradictory,  the  fairest 
way  to  the  defendant  is  to  take  his  own  account ;  and  his  answer 
ri?presents  it  thus :  that  she  called,  and  requested  him  to  write  a 
letter  to  the  solicitors,  and  at  her  request  he  did  in  her  presence, 
with  her  sanction,  and  by  her  direction,  write  the  form  of  a  letter. 
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which  he  believes  she  copied,  and  sent  to  them ;  but  he  positively 
denies  that  it  was  written  at  his  instigation  or  by  his  desire,  and 
says  he  wrote  it  at  her  pressing  desire ;  and,  though  the  language 
was  his,  the  substance  was  hers.  Who  dictated  that  letter  is  of 
very  little  importance.  If  at  her  dictation  he  wrote  it,  and  per- 
mitted her  to  send  it,  that  is  the  most  direct  communication  to  him 
of  the  nature  and  extent  of  the  confidence  she  placed  in  him ;  and 
the  language  of  a  Court  of  justice  has  in  all  times  been  that,  if  a 
man  does  not  choose  to  act  upon  the  confidence  appearing  in  the 
course  of  the  transaction  to  be  so  reposed  in  him,  he  ought  to 
reject  it  as  soon  as  proposed.  This  letter  is  therefore  upon  the  an- 
swer to  be  taken  as  expressing  her  sentiments  in  his  language. 
The  effect  of  it  is  at  least  a  communication  to  him  of  the  informa* 
tion  that  she  was  unprotected  by  the  death  of  her  husband ;  that 
she  wanted  assistance  for  the  purpose  of  advising  her  in  the  ad- 
justment of  her  afifairs ;  that  she  wanted  that  friend  whom  Provi- 
dence had  raised  up  for  the  purpose  of  kindly  interposing  in  seeing 
that  her  property  was  managed  to  the  best  advantage,  and  her 
afifairs  brought  into  such  a  plan  that  she  could  conduct  them  with 
facility  to  herself. 

*This  letter  produced  from  the  solicitors,  rather  too  [*295] 
hastily,  a  total  severance  of  themselves  from  the  concern  ; 
and  Baseley  entered  to  a  certain  degree  at  least  upon  the  manage- 
ment of  them.  The  purposes  expressed  and  alluded  to  in  that  let- 
ter cannot  mean  that  all  her  estate  should  be  given  away ;  that  she 
was  to  be  enabled  to  conduct  her  afifairs  with  facility  by  giving  up 
all  her  title.  The  attorney,  who  states  that  he  was  satisfied  that 
she  had  made  up  her  mind  as  to  all  her  afifairs,  prepared,  in  June, 
these  two  deeds,  conveying  this  estate,  worth  at  that  time  at  the 
lowest  calculation  £420  a  year,  which  Annesley  wished  to  pur- 
chase upon  the  supposition  that  it  was  worth  £610  a  year,  subject 
to  a  rent-charge  to  herself,  with  a  term  in  trustees  to  secure  it  to 
Baseley  for  life,  with  remainders  to  Mrs.  Baseley  for  life,  and  to  all 
their  children  bom  or  to  be  bom,  and  the  ultimate  limitation  to 
Mrs.  Hill.  A  deed  was  prepared  at  the  same  time,  which  appears 
intended  to  be  a  conveyance  of  all  her  property,  but  which  they 
were  very  much  perplexed  to  describe,  conveying  all  her  freehold 
estates  in  the  West  Indies,  and  everywhere,  none  of  the  parties 
knowing  what  they  were,  all  the  leaseholds  for  lives  mentioned  in 
a  schedule,  of  which  there  are  none^  and  all  the  leaseholds  for 
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years,  of  which  there  are  some,  to  her,  for  her  separate  use  for  life, 
with  remainders  to  the  husband,  whom  she  should  marry,  surviving 
her,  and  to  Mrs.  Hindes  and  young  Clarke  and  his  children,  and 
the  ultimate  limitation,  for  what  reason  is  not  explained,  to  Base- 
ley  and  the  attorney,  and  a  person  resident  in  the  West  Indies : 
this  cotemporaneous  deed  permitted  to  be  made  by  her,  having  in 
contemplation  a  second  marriage;  which  appears  upon  the  deed 
itself. 

To  the   question   whether  these    instruments,  being  such   as 

I  have  represented  them,  the  consequence  is  that  this 
[*296]   *  Court  shall  undo  them,  I  answer  no,  if  they  are  the 

pure,  voluntary,  well-understood  acts  of  her  mind ;  but  if 
they  have  not  that  character,  if  they  are  the  result  of  her  notion 
that  this  is  the  true  effect  of  that  friendly  assistance,  that  kind, 
providential  interference  to  which  she  was  looking  for  the  manage- 
ment of  her  affairs  with  advantage  and  facility  to  herself,  if  the 
conveyance  was  executed  under  the  effect  of  that  which  has  always 
been  considered  in  this  Court  as  undue  influence,  if  the  deeds 
themselves,  which  are  the  best  evidence,  demonstrate,  and  if  they 
are  confirmed  by  extrinsic  evidence,  that  they  are  not  the  pure, 
well-understood  acts  of  her  mind,  this  Court  will  undo  them. 

Has  an  instance  ever  occurred  that  a  person  situated  as  this 
lady  was  permitted  to  execute  such  instruments  as  these,  with  a 
purpose  of  marriage  demonstrated  upon  one  of  them,  and  having  a 
mother  and  other  persons  whom  she  regarded  with  affection  and 
anxiety  for  their  welfare  in  life  ?  Lord  Hajbdwicke  reasons  with 
great  force  as  to  the  voluntary  deed  upon  the  same  principle,  which 
induced  me  to  ask  how  it  happens  that  there  is  no  power  of  revo- 
cation in  this  instrument.  There  was  in  that  deed  a  power  of 
revocation  ;  but  it  was  a  power  to  revoke  in  the  presence  of  three 
persons,  who  perhaps  never  could  be  got  together,  which  was  there- 
fore considered  as  if  there  had  been  no  power  of  revocation ;  and 
the  want  of  such  power  was  considered  strong  evidence  that  the 
party  did  not  understand  the  transaction,  whence  arose  a  strong 
inference  of  an  undue  purpose.  There  is  in  this  case  an  attempt  to 
show  why  there  was  not  a  power  of  revocation ;  and  that  is  a  part 
of  the  transaction,  one  of  the  most  liable  to  objection.  The  evi- 
dence and  answer  of  the  attorney  go  to  this  distinctly,  that  she 

informed  him  she  was  to  have  all  her  affairs  arranged.  He 
[•297]  was  struck  with   the  circumstance  of  her  *  making  an 
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irrevocable  deed,  and  told  her  that  she  should  make  a  will 
When  she  said  that  this  was  to  be  a  permanent  arrangement,  is  it 
too  much  to  say  the  attorney  permitted  himself  to  be  surprised 
into  an  act  depriving  her  of  her  property  for  the  benefit  of  Baseley's 
family,  and  for  no  provident  or  wise  purpose  fettering  all  her  other 
property  by  the  various  limitations  in  the  other  deed  ?  I  do  not 
say  instruments  are  to  be  set  aside  by  the  want  of  great  delicacy  in 
the  person  who  prepared  them ;  but  I  am  bound  to  look  at  all  the 
circumstances  that  led  to  the  execution  of  a  voluntary  instrument, 
and  to  observe  that  the  attorney  did  not  state  this  improvident  act 
to  the  brother  of  this  lady ;  or,  as  Lord  Chief  Justice  WiLMOT  says 
(Wilm.  69),  go  and  talk  both  to  the  grantor  and  grantee  upon  it 
What  she  said  to  him  must  have  suggested  to  him  a  reason  for  re- 
sisting more  strenuously.  The  Court  cannot  pay  attention  to  such 
circumstances  as  are  alleged  upon  this  part  of  the  case. 

The  deed,  being  drawn  by  the  attorney,  was  laid  before  a  convey- 
ancer, and  the  simple  question  put  w^as  whether  a  fine  and  recovery 
were  necessary ;  why  that  should  be  thought  of  I  do  not  know,  as 
she  had  the  remainder  in  fee  simple  vested  in  possession.  Some 
observation  occurs  upon  the  contents  of  that  instrument.  Her 
annuity  of  £400  is  merely  reserved,  payable  quarterly,  not  secured 
by  any  personal  obligation.  The  three  trustees  and  the  rent  charge 
are  left  in  blank,  before  the  deed  was  laid  before  counsel,  and  the 
filling  up  those  blanks  is  left  to  Baseley  and  herself ;  and  the  power 
of  changing  the  trustees  does  not  <lepend  upon  her  pleasure,  but  is 
only  given  in  the  cases  of  inability  or  refusal  to  act.  The  reason 
that  there  is  no  power  of  revocation  is  that  the  gentleman  before 
whom  the  draft  was  laid  thought  his  business  was  to  execute  the 
intention  of  the  parties.  There  is  a  difference  of  opinion 
upon  that,  *  other  gentlemen  thinking  some  observation  [*  298] 
necessary.  Upon  the  instructions  for  the  other  deed,  how- 
ever, they  do  not  intimate  that  there  is  to  be  any  power  of  revoca- 
tion, or  that  she  is  to  have  any  power  to  alter  the  uses :  not  a  word 
is  dropped  upon  the  subject ;  but  by  that  deed  this  lady  who  was 
so  shocked  at  the  notion  of  having  a  provision  that  was  not  to  be 
permanent,  has  the  power  of  making  a  deed  or  will  to  alter  com- 
pletely these  uses.  Is  there  any  evidence  showing  why  that  power 
should  be  there  ?  A  power  not  to  revoke  the  uses,  but  much  less 
convenient,  yet  open  to  all  the  objections  that  she  could  have  to  a 
temporary  instrument,  as  not  binding  herself  down. 
VOL.  VI.  —  54 
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Other  observations  occur  upon  these  instruments.  This  latter 
deed  in  the  limitation  as  to  all  the  estates  provides  an  interest  to  a 
husband  surviving  and  to  her  children.  According  to  the  instruc- 
tions  as  to  all  the  money  property  (and  they  settle  property  in  the 
funds,  though  there  was  none),  they  omit  the  provision  for  the  hus- 
band and  children  ;  which  however  they  thought  they  had  inserted, 
as  there  is  afterwards  a  provision  upon  failure  of  children.  An- 
other circumstance  as  to  the  instrument  of  the  21st  of  June,  1804, 
is,  that  the  instructions  as  to  the  trustees'  names  mention  Baseley, 
the  attorney.  Sleet  and  Anderson ;  and  the  insertion  of  Anderson  is 
material.  It  is  proved  that  she  frequently  visited  him,  and  he  is 
named  as  a  trustee,  but  his  name  is  afterwards  struck  out  Clearly 
at  the  time  of  the  instructions  it  was  not  intended  that  there  should 
be  an  ultimate  limitation  to  the  trustees  for  their  own  use,  but 
they  were  to  be  trustees  for  undefined  purposes.  The  deed  was 
originally  drawn  so,  expressing  the  trust  to  be  for  such  uses  as 
they  should  think  necessary  and  proper ;  but  that  was  afterwards 
struck  out,  and  the  use  for  the  benefit  of  the  trustees  themselves 

substituted. 
[*299]       *It  does  not  rest  there.     Suppose  these  transactions 

entirely  separate.  Proposing  to  put  under  the  fetters  of 
these  limitations  all  her  considerable  West  India  and  other  prop- 
erty for  the  purposes  of  facility  of  management,  and  putting  it  out 
of  her  own  reach,  she  is  permitted  to  place  her  West  India  prop- 
erty under  the  care  of  a  clergyman  and  an  attorney  in  £ngland, 
and  a  person  resident  in  the  West  Indies.  The  power  of  manage- 
ment is  certainly  stated  to  be  for  her  life  subject  to  her  control ; 
how  eflBcacious,  every  one  knows,  without  any  control  whatsoever 
after  her  death.  The  management  is  perfectly  ad  libitum  to 
lease  and  carve  out  of  the  estates  and  other  interests;  and  they 
have  all  discretionary  powers  as  to  the  children,  Mary  Elliot  and 
Clarke,  and  she  could  not  change  any  of  the  trustees  without 
executing  that  power  which  it  is  supposed  she  had  determined 
not  to  have. 

If  such  is  the  nature  of  these  deeds,  and  the  defendant  accord- 
ing to  the  letter  that  is  in  evidence,  permitted  her  to  suppose  that 
he  was  to  take  the  management  for  her  benefit  without  consider- 
ing what  an  agent  engaged  for  reward  can  do,  the  known  doctrine 
is  that  the  fruit  of  that  relation  if  it  was  not  absolutely  dissolved 
cannot  be  permitted  to  subsist     Then  was  the  relation  dissolved  ? 
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Look  at  the  transactions  from  the  date  of  the  letter  to  the  end  of 
the  year,  possession  taken,  and  her  anxious  wish  that  Baseley  should 
be  the  occupier  proved,  her  satisfaction  expressed  at  seeing  the 
house  repaired,  her  declarations  that  she  could  not  possibly  think 
of  undertaking  that  trouble,  and  that  it  was  with  exultation  and 
satisfaction,  as  some  of  the  witnesses  express  it,  that  she  got  rid  of 
the  estate,  that  it  was  no  object  to  her,  that  she  had  so  much  prop- 
erty it  was  a  subject  of  delight  to  her  that  Baseley  was  to 
occupy  that  which  was  given  to  him.  Take  it  that  *  she  [*  300] 
intended  to  give  it  to  him,  it  is  by  no  means  out  of  the 
reach  of  the  principle.  The  question  is,  not  whether  she  knew 
what  she  was  doing,  had  done,  or  proposed  to  do,  but  how  the 
intention  was  produced  ;  whether  all  that  care  and  providence  was 
placed  round  her  as  against  those  who  advised  her,  which,  from 
their  situation  and  relation  with  respect  to  her,  they  were  bound 
to  exert  on  her  behalf.  Her  situation  with  reference  to  pecuniary 
circumstances  during  the  whole  period  must  also  be  attended  to, 
her  husband  a  few  weeks  before  having  been  relieved  from  distress 
by  a  sum  of  money  advanced  by  Baseley. 

In  that  view  of  the  case  no  evidence  out  of  these  instruments 
could  satisfy  me  that  Mrs.  Huguenin  understood  them.  I  believe, 
farther,  that  the  parties  to  the  transaction  did  not  understand  it. 
Repeating  therefore,  distinctly,  that  this  Court  is  not  to  undo  vol- 
untary deeds,  I  represent  the  question  thus  :  whether  she  executed 
these  instruments  not  only  voluntarily,  but  with  that  knowledge 
of  all  their  effect,  nature,  and  consequences  which  the  defendants 
Baseley  and  the  attorney  were  bound  by  their  duty  to  communi- 
cate to  her  before  she  was  suffered  to  execute  them ;  and  though 
perhaps  they  were  not  aware  of  the  duties  which  this  Court  re- 
quired from  them  in  the  situation  in  which  they  stood,  where  the 
decision  rests  upon  the  ground  of  public  utility,  for  the  purpose  of 
maintaining  the  principle  it  is  necessary  to  impute  knowledge 
which  the  party  may  not  actually  have  had.  These  parties  there- 
fore cannot  possibly  hold  the  benefit  of  these  instruments. 

As  to  the  costs,  the  same  principles  of  public  utility  that  require 
me  to  decree  that  these  instruments  shall  be  delivered  up,  compel 
me  to  make  that  decree  at  the  cost  of  the  defendant  As  to  order- 
ing the  deeds  and  papers  to  be  delivered  up,  I  have  not 
upon  this  form  of  the  *  bill  authority  to  examine  here  the  [*  301] 
contents  of  the  rest  of  the  attorney's  bill  of  costs,  who,  by 
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happening  to  be  engaged  in  a  transaction  that  cannot  be  main- 
tained, would  not  lose  his  lien  upon  the  papers  with  reference  to 
other  transactions.  If,  however,  Mrs.  Huguenin  ought  not  to  have 
been  permitted  to  execute  the  deeds,  I  am  bound  by  the  principle 
established  in  Bridgman  v.  Green,  2  Ves.  Sen.  627,  Wilm.  58,  and 
other  cases,  to  hold  that  if  an  attorney  thinks  proper  to  do  no  more 
than  obey  the  instructions  which  he  ought  not  to  have  permitted 
to  take  effect,  the  Court  has  frequently  said  that  is  not  sufScient ; 
and  if  he  has  not  only  carried  into  execution  an  intention  which 
he  ought  not  to  have  permitted  to  take  effect,  but  has  also  taken  to 
himself  an  advantage  with  respect  to  the  property,  persons  not 
being  consulted  who  ought  to  have  been  consulted  (alluding  to 
the  ultimate  limitation  to  the  trustees),  it  deserves  serious  consid- 
eration, whether  he  shall  not  pay  the  costs,  if  the  others  cannot. 
If,  however,  these  papers  are  to  be  delivered  up  on  payment  of  the 
attorney's  bill,  he  cannot  be  permitted  to  charge  for  drawing  instru- 
ments which  the  decree  says  ought  not  to  have  been  executed. 

One  circumstance  now  occurs  to  me,  which  I  shall  notice,  that  it 
may  not  be  supposed  to  have  escaped  me.  If  there  is  anything 
like  consideration,  it  is  the  consideration  that  arises  out  of  the  cir- 
cumstance that  Baseley  would  repair,  and  lay  out  money  upon  the 
estate.  If  that  had  been  expressed,  it  would  have  amounted  to  so 
little  as  valuable  consideration  that  the  Court  would  not  have  been 
justified  in  paying  much  attention  to  it ;  but  I  cannot  find,  in  any 
of  these  cases  in  which  a  deed  has  been  affected  on  account  of 
undue  influence,  that  the  Court  has  ever  attended  to  anything 
supposed  merely  to  oblige  the  parties,  if  not  expressed.^ 

Lyon  V.  Home. 

87  L.  J.,  Ch.  674-686  (s.  c.  L.  R.  6  Eq.  655 ;  18  L.  T.  451 ;  16  W.  R.  824). 

Undue  Influence  —  Voluntary  Gift,  —  Spiritual  Medium. 

[674]  The  plaintiff,  an  aged  widow  lady,  childless,  and  living  alone  though 
wealthy,  being  devotedly  attached  to  the  memory  of  her  husband,  sought 
out  the  defendant,  who  professed  to  be  a  "medium  "  of  communication  between 
the  spirits  of  living  and  of  dead  persons.  By  means  of  soKsalled  spiritual 
manifestations  which  attended  the  defendant's  presence,  he  acquired  great 
ascendancy  over  the  mind  of  the  plaintiff,  who  adopted  him  as  her  son,  and 
made  large  gifts  to  him,  supported  by  irrevocable  deeds.    Subsequently,  the 

1  The  decree  was  affirmed  by  the  Honse  of  Lords,  14  Yes.  607.   See  15  Ve**.  180. 
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plaintiff  institated  a  suit  to  set  aside  these  gifts,  on  the  ground  that  they  had 
been  obtained  by  undue  influence  :  — 

Held,  that  the  onus  of  supporting  the  gifts  and  deeds  rested  entirely  on 
Die  defendant,  who  must  prove  that  the  plaintiff's  acts  were  "  the  pure, 
voluntary,  well-understood  acts  of  her  mind,  unaffected  by  the  least  speck  of 
imposition  or  undue  influence; "  and,  the  defendant  being  unable  to  make  or 
prove  such  a  case  as  was  requisite  for  their  support,  the  gifts  were  set  aside. 

This  was  a  suit  instituted,  on  the  15th  of  June,  1867,  to  set 
aside  certain  gifts  from  the  plain tiflf,  Jane  Lyon,  to  the  defendant, 
Daniel  Dunglass  Home,  consisting  of  about  £30,000  stock  trans- 
ferred to  him  absolutely,  and  another  sum  of  £30,000  settled  upon 
him  in  reversion,  subject  to  a  life  interest  therein  reserved  to  the 
plaintiff,  on  the  ground  that  such  gifts  had  been  obtained  by 
the  defendant  by  means  of  undue  influence  exercised  by  him 
over  the  mind  of  the  plaintiff. 

The  plaintiff  was  a  widow  and  childless,  and  in  1866  was 
seventy-three  years  of  age.  Her  husband  had  died  in  August, 
1859,  leaving  to  her  absolutely  a  considerable  fortune  which,  with 
what  she  herself  was  possessed  of,  amounted  altogether  to  about 
£140,000.  The  plaintiff^  who  was  the  natural  daughter  of  a  New- 
castle tradesman,  had  no  relations  of  her  own.  She  felt  aggrieved 
by  the  manner  in  which  her  husband's  relations  had  received  her, 
and  was  therefore  not  on  terms  of  intimacy  with  any  of  them 
excepting  a  Mrs.  Clutterbuck,  who  was  herself  advanced  in  life  and 
wealthy.  The  plaintiff  lived  alone,  in  London,  in  lodgings  at  the 
rent  of  305.  a  week,  without  any  friends  about  her  or  even  a  servant 
of  her  own,  and  she  never  went  into  society.  She  was  devotedly 
attached  to  the  memory  of  her  husband,  as  was  proved  by  the 
evidence  of  Mrs.  Pepper,  the  plaintiffs  landlady,  and  Mrs.  Denison, 
a  niece  of  the  plaintiff's  husband.  It  was  also  proved  that  some 
words  which  the  plaintiff's  husband  had  used  shortly  before  his 
death,  telling  her  that  seven  years  after  his  death  a  change  would 
take  place  and  they  would  meet  again,  had  created  a  great 
impression  upon  the  plaintiff's  mind,  who,  in  consequence  of  them, 
expected  she  should  die  in  the  year  1866.  Moreover,  the  plaintiff 
was  proved  to  have  been  very  superstitious,  and  to  have  believed  in 
the  truth  of  dreams  and  visions  as  fortelling  the  future ;  and  she 
was  particularly  impressed  by  the  vision  of  a  fair-haired  boy  which 
she  had  seen  years  before,  and  her  father  having  told  her  she 
should  adopt  a  son,  she  firmly  believed  that  the  son  she  was  to 
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adopt  was  this  fair-haired  boy  she  had  seen  in  her  vision.  In  July 
1866,  the  plaintiff  called  upon  Mrs.  Sims,  a  photographer,  in  Bavs- 
water,  to  have  a  photograph  taken  of  a  portrait  of  her  husband, 
and  in  the  course  of  conversation  with  her  mentioned  the  strong 
impression  she  had  formed  of  her  impending  death.  Mrs.  Sims 
then  told  the  plaintiff  it  was  not  necessary  she  should  die  in  order 
to  meet  her  husband,  but  that  if  she  were  to  become  a  spiritualist 
he  could  come  to  her.  Shortly  afterwards  Mrs.  Sims  further 
informed  the  plaintiff  that  the  "  head  spiritualist,"  Mr.  Home,  the 

defendant,  had  opened  a  Spiritual  Athencieum  in  Sloane 
[*  675]   Street,  and  suggested  that  she  should  *  write  to  him  to 

send  her  a  prospectus  and  particulars  of  the  Athenaeum. 
In  consequence  of  these  conversations  with  Mrs.  Sims,  the  plaintiff 
took  to  reading  books  on  Spiritualism,  and  amongst  others  one 
written  by  the  defendant,  entitled,  "  Incidents  in  my  Life."  After 
reading  this  she  wrote  to  Mr.  Bums,  the  librarian,  from  whom  she 
had  obtained  the  books,  making  further  inquiries  about  the 
Athenaeum  and  Mr.  Home's  Address.  This  letter,  which  was  dated 
the  28th  of  September,  1866,  contained  the  following  passage:  "  I 
am  most  anxious  to  see  Mr.  Home.  How  long  does  he  remain  in 
London  ?  Where  other  place  could  I  see.  him  ?  I  am  a  firm 
believer  in  all  he  states  in  his  book,  and  consider  him  highly 
favoured  by  the  Most  High  God,  for  it  is  He  alone  who  performs 
all  the  works  seen.  The  time  is  at  hand  when  we  shall  all  be 
spiritualists.  This  is  the  beginning  of  the  end,  and  Mr.  Home  is 
not  the  first  spiritualist."  On  the  2nd  of  October,  1866,  the  plain- 
tiff called  upon  the  defendant  Home  at  the  Spiritual  Athena?um  in 
Sloane  Street,  and  then  saw  him  for  the  first  time. 

The  following  description  of  the  defendant  and  the  spiritual 
phenomena  attending  him  is  taken  from  his  answer :  "  I  was  bom 
in  Scotland  on  the  20th  of  March,  1833,  and  from  my  childhood  I 
have  been  subject  to  the  occasional  happening  of  physical  pheno- 
mena in  my  presence,  which  are  most  certainly  not  produced  by  me 
or  by  any  other  person  in  connection  with  me.  I  have  no  control 
over  them  whatever;  they  occur  irregularly,  and  even  when  I  am 
asleep.  Sometimes  I  am  many  months,  and  once  I  have  been  a 
year  without  them.  They  will  not  happen  when  I  wish,  and  my 
will  has  nothing  to  do  with  them.  I  cannot  account  for  them 
further  than  by  supposing  them  to  be  effected  by  intelligent  beings 
or  spirits.     Similar  phenomena  occur  to  many  other  persons  •  .  .  . 
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These  phenomena  occurring  in  my  presence  have  been  witnessed  by 
thousands  of  intelligent  and  respectable  persons,  including  men  of 
business,  science,  and  literature,  under  circumstances  which  would 
have  rendered,  even  if  I  had  desired  it,  all  trickery  impossible. 
They  have  been  witnessed  repeatedly  and  in  their  own  private 
apartments,  when  any  contrivance  of  mine  must  have  been  detected, 
by  their  Majesties  the  Emperor  and  Empress  of  the  French,  their 
Majesties  the  Emperor,  Empress,  and  late  Empress  Dowager  of 
Russia,  their  Imperial  Highuesses  the  Grand  Duke  and  Duchess 
Constantine  of  Eussia  and  the  members  of  their  august  family, 
their  Majesties  the  King  of  Prussia,  the  late  King  of  Bavaria,  the 
present  and  late  King  of  Wiirtemburg,  the  Queen  of  Holland,  and 
the  members  of  the  Royal  Family  of  Holland ;  and  many  of  these 
august  personages  have  honoured,  and  I  believe  still  honour,  me 
with  their  esteem  and  goodwill,  as  I  have  resided  in  some  of  their 
palaces  as  a  gentleman  and  their  guest,  not  as  a  paid  or  professional 
person.  They  have  had  ample  opportunities,  which  they  have 
used,  of  investigating  these  phenomena,  and  of  inquiring  into  my 
character.  I  have  resided  in  America,  England,  France,  Italy, 
Germany,  and  Russia,  and  in  every  country  I  have  been  received  as 
a  guest  and  friend  by  persons  in  the  highest  position  in  society, 
who  were  quite  competent  to  discover  and  expose,  as  they  ought  to 
have  done,  anything  like  contrivance  on  my  part  to  produce  these 
phenomena.  I  do  not  seek,  and  never  have  sought,  the  acquaint- 
ance of  any  of  these  exalted  personages.  They  have  sought  me, 
and  I  have  thus  had  a  certain  notoriety  thrust  upon  me.  I  do  not 
take  money,  and  never  have  taken  it,  although  it  has  been 
repeatedly  offered  me  for  or  in  respect  of  these  phenomena,  or  the 
communications  which  appear  to  be  made  by  them.  I  am  not  in 
the  habit  of  receiving  those  who  are  strangers  to  me,  and  I  never 
force  the  subject  of  spiritualism  on  any  one's  attention.  .  .  .  Some 
of  the  phenomena  in  question  are  noble  and  elevated,  others  appear 
to  be  grotesque  and  undignified.  For  this  I  am  not  responsible, 
any  more  than  I  am  for  the  many  grotesque  and  undignified  things 
which  are  undoubtedly  permitted  to  exist  in  the  material  world. 
I  solemnly  swear  that  I  do  not  produce  the  phenomena  aforesaid, 
or  in  any  way  whatever  aid  in  producing  them." 

The  defendant  Home  proceeded  further  to  state,  in  his  answer, 
his  marriage  in  1858  with  a  Russian  lady  of  noble  birth,  who  died 
in  1862,  leaving  him  with  one  son ;  his  success  as  a  public  reader 
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in  America,  in  1865  ;  and  his  consequent  determination  to 
[*  676]   *  go  upon  the  stage,  which  he  was  obliged  to  abandon  on 

account  of  ill  health  and  his  present  position  as  the  paid 
secretary  of  the  Spiritual  Athenaeum,  the  salary  from  which  placed 
him  in  an  independent  position.  Such  were  the  relative  positions 
of  the  plaintiff  and  the  defendant  when  they  met  for  the  first  time, 
on  the  second  of  October,  1866.  Their  interview  on  that  occasion 
was  described  by  each  of  them.  The  plaintiff  alleged  that  she  then 
was  induced  by  the  defendant  to  believe  that  "  a  manifestation  of 
the  spirit  of  her  deceased  husband  was  taking  place  through  his 
instrumentality,"  and  that  certain  expressions  of  endearment  on  the 
part  of  his  spirit  were  conveyed  through  the  defendant  Home  to 
her.  The  defendant  Home,  on  the  other  hand,  denied  that  any 
spiritual  manifestation  took  place  either  then  or  for  several  days 
afterwards,  although  he  admitted  that  the  plaintiff  entered  into 
conversation  with  him  on  the  subject  of  his  book  and  of  spiritual 
phenomena,  and  said  she  was  a  believer  in  them  ;  yet,  he  said, "  she 
appeared  to. me  to  dwell  much  less  on  spiritualism  than  on  the  fact 
of  my  knowing  *  them  high  folks,'  as  she  termed  the  royal  and 
aristocratic  personages  mentioned  in  my  book."  On  the  4th  of 
October  the  defendant  called  upon  the  plaintiff  at  her  lodgings. 
At  that  interview,  according  to  the  defendant's  own  accourt,  the 
plaintiff  questioned  him  about  his  past  life,  and  then  asked  him 
what  he  would  say  to  being  adopted  as  her  son :  she  added,  "  I  will 
settle  a  very  handsome  fortune  for  you.  We  will  take  a  house, 
and  your  son  (whose  name  had  been  mentioned)  will  live  with  us 
and  have  his  tutor."  She  then  told  him  her  history,  among  other 
things  saying  that  "  previous  to  her  late  husband's  death  he  told 
her  a  change  would  come  over  her  in  seven  years,  and  that  she 
thought  it  meant  her  death,  but  that  now  she  thought  the  event  to 
occur  was  that  she  was  to  meet  and  adopt  me."  The  next  interview 
between  the  plaintiff  and  the  defendant  was  on  the  7th  of  October, 
when  the  defendant  again  called  upon  the  plaintiff.  According  to 
the  defendant's  own  account,  the  plaintiff  then  greeted  him  most 
warmly,  and  said  she  had  now  made  up  her  mind  to  adopt  him. 
"  She  told  me  that  she  had  resolved  to  pay  to  my  account  £24,000 
on  the  11th  of  the  month  ;  that  she  had  at  first  intended  the  sum 
to  be  £30,000,  but  had  now  decided  I  should  have  only  £700 
a  year  to  begin  with,  to  see  how  we  got  on  together,  and  that  if  she 
found  me  all  she  expected  me  to  be  she  would  give  me  much  more 
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afterwards."  At  this  interview  she  recognized  in  the  defendant 
Home  the  fair-haired  boy  whom  she  had  seen  in  her  visions.  The 
defendant  stated,  that  "  up  to  this  time  no  phenomena  known  as 
spiritual  manifestations  had  taken  place  at  any  interview  between 
the  plaintiff  and  myself,  but  as  I  rose  to  go  there  came  sounds 
known  as  *  rapping.'  A  call  for  the  alphabet  was  made,  and  the 
following  sentence  or  words  nearly  similar  spelled  out :  *  Do  not, 
my  darling  Jane,  say,  Alas !  the  light  of  other  days  for  ever  fled, 
the  light  is  with  you ;  Charles  [the  name  of  the  plaintiff's  deceased 
husband]  lives  and  loves  you.'"  The  defendant,  by  his  answer, 
asserted  that  these  sounds  were  not  produced  by  him.  On  the  8th 
of  October  he  again  called  upon  the  plaintiff,  and  at  her  suggestion 
to  name  some  friend  of  his  with  whom  she  might  talk  over  the 
matter  of  her  intended  bounty  to  him,  he  mentioned  Mr.  S.  C.  Hall. 
At  this  same  interview  the  plaintiff  told  the  defendant  she  would 
make  a  new  will  and  leave  all  her  fortune  to  him,  on  condition  he 
should  take  the  name  of  Lyon.  On  the  10th  of  October  the 
defendant,  with  Mr.  Hall,  again  called  on  the  plaintiff,  and  had 
another  interview  with  her.  On  the  11th  of  October  he  called 
again,  at  her  request,  with  a  cab,  and  took  her  into  the  city,  in 
order  that  she  might  raise  the  £24,000  for  him  by  a  sale  of  stock 
to  that  amount.  It  was  proved  that,  whilst  at  her  bankers',  in  the 
city,  for  this  purpose,  she  was  very  garrulous  in  talking  to  her 
bankers  of  her  intention  of  adopting  Home  as  her  son,  and  of  the 
aristocratic  connections  which  he  had.  In  pursuance  of  her  inten- 
tion of  giving  £24,000  to  the  defendant,  the  plaintiff  sold  out 
consols  to  that  amount,  and  handed  over  the  proceeds  to  the 
defendant.  The  plaintiff  alleged  that  in  doing  this  she  was  acting 
"  in  the  full  conviction  and  belief  that  she  was  fulfilling  the  wishes 
of  her  deceased  husband,  communicated  to  her  through  the  medium 
of  the  defendant."  who  had  "  induced  her  to  believe  that  the  spirit 
of  her  deceased  husband  required  her  to  adopt  the  said 
♦defendant  as  her  son,  and  place  him  in  a  position  of  [*677] 
independence  suitable  to  his  rank  and  position  in  life  as 
her  adopted  son."  On  the  5th  of  November,  1866,  Home  invested 
all  but  a  small  part  of  the  £24,000  in  the  purchase,  in  his  own 
name,  of  £26,756  consols.  On  the  10th  of  November,  1866,  the 
plaintiff,  acting,  as  she  alleged,  at  the  instigation  of  the  defendant, 
and  while  under  the  ascendancy  and  power  which  he  had  acquired 
over  her  mind,  executed  a  new  will,  leaving  all  her  property  to  the 
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defendant  The  plaintiff  alleged  that  she  was  induced  by  the 
defendant  to  believe  that  the  terms  of  this  will  were  dictated  by 
her  deceased  husband's  spirit;  and  that  the  spirit  of  her  said  late 
husband  also  dictated  the  terms  of  the  letters  written  by  her  to 
Dr.  Hawkesley  and  Mr.  Rudall,  the  attesting  witnesses  to  this  will 
(who  were  unknown  to  the  plaintiff),  requesting  them  to  attest  her 
execution  of  the  will.  On  the  3rd  of  December,  1866,  the  defendant, 
by  deed,  enrolled  in  the  Court  of  Chancery,  assumed  the  name  of 
"  Lyon."  On  the  10th  of  December,  1866,  the  plaintiff  again  (as 
she  alleged,  acting  under  the  ascendancy  and  influence  which  the 
defendant  had  gained  over  her)  went  with  him  to  the  Bank  of 
England  and  transferred  into  his  name  the  sum  of  £6,798  lis,  4d. 
consols  (beii)g  equivalent  to  a  sum  of  over  <£6000  sterling).  On 
the  12th  of  December,  1866,  the  plaintiff  executed  a  deed-poll, 
whereby  after  reciting  her  gift  and  transfer  to  the  defendant,  and 
that  it  was  her  intention,  absolutely  and  irrevocably,  to  vest  in  him 
the  absolute  use  and  enjoyment  of  the  moneys  so  given  and  trans- 
ferred, "  in  further  evidence  of  such  her  intention,  and  to  remove 
all  doubts,  suspicions  and  controversies  in  that  behalf,"  did  "  abso- 
lutely and  irrevocably  declare  that  she  made  the  said  gift  and 
transfer  of  her  own  free  will  and  pleasure,  and  without  any 
influence,  control,  or  interference  of  Home,  or  any  other  person ; " 
and  that  Home,  his  executors,  administrators  and  assigns,  should 
stand  possessed  of  the  said  sums  for  his  and  their  own  absolute  use 
and  benefit,  without  any  reservation,  condition,  trust  or  purpose 
whatsoever.  This  deed-poll  was  prepared  by  Mr.  Wilkinson,  a 
solicitor,  a  friend  of  the  defendant,  and  the  bill  alleged  that  the 
plaintiff  executed  it  while  acting  under  the  influence  of  Home,  and 
"  without  the  intervention  of  any  independent  or  other  solicitor  or 
person  on  her  behalf." 

On  the  19th  of  January,  1867,  the  plaintiff  executed  an  inden- 
ture made  between  herself  of  the  one  part  and  the  defendant 
Wilkinson  of  the  other  part,  whereby,  after  reciting  that  the  plain- 
tiff was  entitled  to  a  sum  of  £30,000  on  mortgage,  and  that  she 
was  desirous  of  making  a  further  provision  for  her  adopted  son,  the 
defendant  Home,  and  that  by  an  indenture  of  even  date  with,  but 
executed  before  the  indenture  now  being  stated,  the  plaintiff  had 
assigned  to  the  defendant  Wilkinson  the  said  principal  sum  of 
£30,000,  and  the  securities  for  the  same,  it  was  agreed  between 
the  parties  thereto,  and  in  particular  the  plaintiff  thereby  abso- 
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lutely  and  irrevocably  declared  that  the  defendant  Wilkinson 
should  stand  possessed  of  the  said  sum  and  securities  upon  trust 
for  varying  the  investment  of  the  said  sum  at  the  plaintiffs  re- 
quest, or  for  purchasing  lands  therewith  at  the  like  request, 
and  upon  trust  to  pay  the  plaintiff  the  interest  or  rents  dur- 
ing her  life,  and,  subject  thereto,  in  trust  for  Home  absolutely. 
The  same  indenture  also  contained  an  express  declaration  by  the 
plaintiff  that  the  settlement  thereby  made  by  her  was  absolute  and 
irrevocable,  and  should  in  nowise  be  disputed  or  controverted  by 
her  heirs,  executors,  &c.,  and  that  the  said  sum  of  £30,000  was, 
subject  as  aforesaid,  freely  and  absolutely  given  to  Home  for  his 
own  use  and  benefit,  without  any  reservation,  condition,  or  trust 
whatsoever,  and  was  intended  by  the  plaintiff  to  be  in  addition  to 
and  not  in  lieu  of  her  previous  gift  to  Home."  The  bill  stated  that 
"  the  said  indenture  of  the  19th  of  January,  1867,  was  prepared  by 
the  defendant  Wilkinson  as  the  solicitor  for  and  on  behalf  of  the 
defendant  Home,  and  the  plaintiff  had  no  independent  advice  with 
regard  thereto,  and  executed  the  same  and  the  said  indenture  of 
even  date  therewith,  by  which  she  assigned  the  said  £30,000  and 
securities  to  Wilkinson,  whilst  under  the  influence  of  the  defend- 
ant Home."  But  there  was  evidence  in  contradiction  of  this  alle- 
gation to  show  that  Wilkinson  had  laid  the  whole  transaction 
fairly  before  her. 

On  the  21st  of  February,  1867,  the  plaintiff  again  went 
to  the  Bank  of  England  *  in  the  company  of  the  defend-   [*  678] 
ant,  and  transferred  a  further  sum  of  £2290  odd  consols 
into  his  name. 

On  the  13th  of  March,  1867,  the  defendant  Home  sold  out  part 
of  the  consols  which  he  had  taken  under  the  plaintiffs  gift  to  him, 
and  invested  the  proceeds,  amounting  to  £20,000  upon  a  mortgage 
of  certain  iron  works  and  other  property  in  Yorkshire. 

The  bill  stated  that  the  plaintiff  had  lately  discovered  that  her 
^fts  to  the  defendant  had  been  made  under  the  influence  of  the  as- 
cendancy and  power  which  had  been  acquired  by  the  said  defendant 
over  her  mind  by  the  means  and  under  the  circumstances  aforesaid. 

The  prayer  of  the  bill,  so  far  as  it  is  material  to  this  report,  was, 
first,  for  a  declaration  that  the  gift  of  the  £24,000,  the  transfers  of 
the  several  sums  of  stock,  the  assignment  of  the  mortgage,  and  the 
deed-poll  declaration  of  trust  had  been  obtained  by  Home  from  the 
plaintiff  by  undue  means,  and  were  fraudulent  and  void,  and  not 
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binding  on  the  plaintifif.  Secondly,  for  a  declaration  that  the 
£20,000  lent  by  Home  upon  mortgage  of  the  Yorkshire  property 
was  the  money  and  property  of  the  plaintiff,  and  for  a  consequent 
direction  that  Home  should  assign  the  said  mortgage  debt  and 
securities  or  pay  the  said  sum  of  £20,000  and  interest  to  the 
plaintiff.  Thirdly,  for  an  order  that  Home  should  retransfer  to  the 
plaintiff  the  residue  of  the  unsold  stock  standing  in  his  name,  and 
repay  the  dividends  thereof.  Fourthly,  that  the  defendant  Wilkin- 
son might  be  ordered  to  assign  to  the  plaintiff  the  said  mortgage 
debt  of  j£  30,000  and  the  securities  for  the  same,  and  to  deliver  up 
to  the  plaintiff  the  said  assignment  thereof  and  the  said  declara- 
tion of  trust  Fifthly,  for  an  injunction  restraining  the  defendant 
Home  from  dealing  with  the  said  unsold  stock  and  from  receiving 
the  dividends  thereof,  and  from  dealing  with  the  said  mortgage  of 
iC 20,000  and  the  interest  thereof.  Sixthly,  for  an  injunction  re- 
straining both  defendants  from  dealing  with  the  said  mortgage  debt 
of  <£  30,000  or  the  interest  thereof,  and  from  parting  with  the 
securities  for  the  same,  or  the  said  declaration  of  trust,  and  that  all 
deeds  and  papers  relating  to  both  the  said  mortgages  for  i£ 20,000 
and  <£ 30,000  respectively  might  be  delivered  up  by  the  defendants 
to  the  plaintiff,  or  as  she  should  direct. 

The  affidavits  filed  on  both  sides  were  very  numerous  and  exceed- 
ingly voluminous.  They  contained  a  very  circumstantial  and  de- 
tailed narrative  of  the  whole  of  the  transactions  between  the 
plaintiff  and  the  defendant  Home.  Both  the  plaintiff  and  the 
defendant  and  numerous  other  witnesses  on  both  sides  were  cross- 
examined  in  court.  The  evidence  thus  given  in  the  case  was  ex- 
tremely contradictory.  That  adduced  by  the  plaintiff  was  directed 
to  show  that  from  her  first  acquaintance  with  the  defendant  Home 
she  had  been  the  dupe  of  impositions  and  tricks  practised  upon  her 
by  him ;  that  by  means  of  frequent  so-called  spiritual  manifesta- 
tions caused  by  him,  he  had  induced  her  to  believe  that  through 
him  she  was  placed  in  communication  with  the  spirit  of  her  de- 
ceased husband ;  that  he  thereby  had  obtained  an  unlimited  influ- 
ence and  ascendancy  over  her  mind  which  he  had  used  to  promote 
his  own  interests ;  that  by  means  of  such  spiritual  phenomena  he 
had  imposed  upon  the  plaintiff  and  induced  her  to  believe  that  the 
spirit  of  her  husband  told  her  to  adopt  the  defendant  as  her  son 
and  heap  all  this  bounty  upon  him,  and  that  all  her  gifts  had  been 
made  under  and  in  consequence  of  such  belief.     In  short,  the  alle- 
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gations  went  to  this,  that  the  defendant  Home  was  a  mere  adven- 
turer, a  needy  impostor,  who  had  contrived  by  means  of  clever 
tricks  practised  upon  an  old  woman  whom  he  knew  to  be  foolish, 
superstitious,  and  friendless,  as  well  as  rich,  to  gain  from  her  very 
large  pecuniary  benefits.  The  plaintiff  also,  in  her  afl&davits,  at- 
tempted to  raise  serious  charges  against  the  defendant  Wilkinson, 
Home's  solicitor,  but  these  charges  were  at  once  abandoned  by  her 
counsel  on  the  case  coming  before  the  Court.  The  case  raised  by 
the  defendant's  evidence  was,  that  he  was  no  adventurer,  but  was 
in  an  independent  position  and  admitted  to  terms  of  friendship  by 
many  persons  of  well-known  reputation  and  integrity ;  that  although 
he  possessed  "  a  strange  gift "  and  was  a  "  medium,"  he  was  not  an 
impostor,  and  had  no  control  over  the  phenomena  which  attended 
him ;  that  the  plaintiff  was  a  shrewd  person  of  good  com- 
mon sense  and  *  business-like  habits,  and  that  so  far  from  [*  679] 
his  having  obtained  any  influence  over  her,  he  was  under 
her  influence  and  control ;  that  it  was  untrue  that  he  had  ever  pre- 
tended to  communicate  her  husband's  commands  to  her,  and  in 
fact  it  was  only  on  a  few  occasions,  and  that  not  in  the  first  part 
of  their  acquaintance,  that  spiritual  manifestations  had  occurred  in 
her  presence;  that  her  gifts  to  him  were  from  the  spontaneous 
action  of  her  own  mind  uncontrolled  by  him  ;  that  she  sought  him 
out  and  wished  to  be  connected  with  him  on  account  of  his  aristo- 
cratic friends,  or  for  other  reasons  of  her  own,  and  that  her  adop- 
tion of  him  as  her  son  and  her  gifts  to  him  were  made  solely  with 
the  view  of  carrying  out  this  wish.  He  alleged  also  that  the  plain- 
tiff had  entertained  the  design  of  marrying  him,  and  eventually  had 
quarrelled  with  him  because  "  he  refused  to  accept  any  other  rela- 
tions than  those  of  mother  and  son." 

The  book  B.  referred  to  in  the  judgment  was  a  manuscript  book 
in  the  handwriting  of  the  defendant  Home,  containing  notes  of 
the  phenomena  which  had  occurred  at  various  spiritual  manifesta- 
tions when  he  and  the  plaintiff  were  alone  together  during  the  first 
part  of  their  acquaintance.  The  defendant  Home  stated  that  he 
had  written  the  statements  in  this  book  whilst  under  the  influence 
of  the  plaintiff. 

Mr.  W.  M.  James,  Mr.  Druce,  and  Mr.  Fischer  were  for  the 
plaintiff.  They  argued  that  the  case  rested  on  the  broad,  well- 
recognized  principle  of  the  Court  established  in  Huguenin  v.  Baseley, 
14  Ves.  273  (No.  76,  p.  834,  ante),  and  acted  upon  in  Hunter  v.  Atkins, 
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3  Myl.  &  K.  113,  135 ;  Dent  v.  Bennett,  4  Myl.  &  Cr.  269,  8  L.  J. 
(n.  s.)  Ch.  125,  and  other  cases,  in  which  the  rule  that  a  person 
standing  in  a  relation  of  confidence  to  another  shall  not  take  advan- 
tage of  his  position  in  taking  a  gift  or  making  a  bargain  from  the 
latter,  was  extended  to  all  the  variety  of  relations  in  which  do- 
minion may  be  exercised  by  one  person  over  another.  Where  a 
person  standing  in  such  a  relation  to  another  takes  a  gift  from 
him,  the  onus  of  proving  that  the  gift  was  an  act  of  pure  volition 
uninfluenced  is  at  once  thrown  upon  the  person  taking  it.  If  the 
defendant's  account  were  correct,  and  the  plaintiff  sought  him  only 
for  the  sake  of  his  aristocratic  society,  why  were  spirits  introduced 
at  all  into  the  matter  ?  It  was  uncontradicted  that  at  the  inter- 
view of  the  7th  of  October  there  was  some  sort  of  manifestation 
connected  with  the  spirit  of  the  plaintiffs  husband.  That  alone 
would  be  sufficient  to  throw  the  onus  of  supporting  the  gift  upon 
the  defendant.  They  also  referred  to  Norton  v.  Relly,  2  Eden,  286 ; 
Hatch  V.  Hatch,  9  Ves.  292 ;  7  R  R.  195 ;  Bridgman  v.  Green, 
2  Ves.  Sen.  627 ;  Thornns  v.  Prince,  2  C.  P.  Coop.  275. 

Mr.  Henry  Matthews,  Mr.  Fitzroy  Kelly,  and  Mr.  C.  Walker  for 
the  defendant  Home.  This  case  was  distinguishable  from  those 
cited  on  the  other  side.  The  defendant  did  not  stand  to  the  plain- 
tiff in  any  relation  of  confidence  or  other  position,  by  means  of 
which  he  had  acquired  a  dominion  over  her.  The  counsel  on  the 
other  side  had  compared  this  to  a  case  of  religious  influence,  but 
manifestations  so  grotesque  as  those  described  in  the  evidence  were 
radically  different  from  the  solemn  awe  and  mysterious  obligations 
of  religion.  And  it  could  not  be  said  that  the  superstitious  crea- 
tions of  the  plaintiff's  own  imagination,  such  as  her  vision  of  the 
golden-haired  boy,  amounted  to  undue  influence  exercised  by  the 
defendant  Home  over  her.  To  discover  the  reasons  for  the  gift, 
you  must  look  to  the  antecedent  position  and  lives  of  the  plaintiff 
and  the  defendant.  On  the  one  hand  you  found  a  widow  lady, 
living  in  second-rate  lodgings  in  London,  alone,  childless,  and 
without  any  friends  about  her,  having  great  wealth  which  to  her 
was  useless,  an  imaginative,  superstitious  person,  but  with  warm, 
affectionate  feelings.  She  had  dreamt  she  was  to  adopt  a  son,  and 
had  an  unsatisfied  yearning  for  a  child.  At  the  same  time  she 
wished  for  Mat,  feeling  the  slur  under  which  she  lay  in  the  eyes 
of  her  husband's  relations  on  account  of  her  birth.  In  the  de- 
fendant Home  she  found  much  that  would  naturally  attract  her 
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towards   him,  —  a  man  of  pleasing  appearance  and   aristocratic 

connections.      From  the  first  she  conceived  feelings  of  natural 

affection   towards   him.     The  foolish   fondness  she  was 

*  proved  to  have  entertained  towards  him  at  once  sup-   [*680] 

plied  a  sufficient  and   natural   motive   for  her  bounty. 

The  bona  fides  of  Home  was  shown  by  the  fact  that  the  money 

was  still  intact,  although,  if  the  plaintiff's  account  were  correct 

he  must  have  known  that  the  result  of  the  first  conversation  she 

held  with  any  rational  person  would  be  to  overthrow  the  gift. 

Mr.  Kay  and  Mr.  Godfrey  Lushington,  for  the  defendant  Wil- 
kinson. 

Mr.  James  replied. 

GiFFARD,  V.  C.  I  proceed  without  preface  to  examine  the  facts 
and  evidence  in  this  case  so  far  as  it  appears  to  me  to  bo  material 
to  do  so.  The  suit  was  instituted  on  the  15th  of  June,  1867.  Its 
object  is  to  set  aside  certain  gifts  from  the  plaintiff  to  the  defend- 
ant, Daniel  Dunglass  Home,  consisting  of  about  £30,000  made  over 
to  him  absolutely,  and  another  sum  of  £30,000  settled  upon  him 
in  reversion,  subject  to  the  plaintiff's  life  interest.  The  trans- 
actions connected  with  these  gifts  began  in  October,  1866.  At 
that  time  the  plaintiff  was  well  past  seventy,  the  defendant  thirty- 
three.  The  plaintiff  was  a  widow  and  childless,  had  lost  her  hus- 
band in  1859,  had  received  a  considerable  fortune  from  him,  and 
with  what  she  herself  had  brought  on  her  marriage,  was  possessed 
of  about  £80,000  or  so  over  and  above  the  £60,000  the  subject  of 
the  suit.  She  had  no  relations  of  her  own ;  with  or  without  reason 
she  was  displeased  with  her  husband's  relatives,  excepting  Mrs. 
Clutterbuck,  his  sister,  who  is  wealthy  and  far  advanced  in  life. 
The  plaintiff  lived  in  London  lodgings  at  a  rent  of  about  30s.  a 
week.  She  had  no  servant  of  her  own  or  society,  and  she  had  no 
friends  about  her  capable  of  giving  her  advice.  There  is  some 
uncontroverted  evidence  as  to  the  state  of  things  before  and  up  to 
this  time  to  which  it  may  be  well  to  advert.  [His  Honour  referred 
to  the  evidence  of  Mrs.  Pepper,  the  plaintiffs  landlady,  and  to  that 
of  Mrs.  Denison,  with  regard  to  the  plaintiff's  devotion  to  the 
memory  of  her  husband,  and  her  impression  that  a  change  was  to 
come  to  her  in  the  autumn  of  1866,  being  seven  years  from  his. 
death.]  Subsequently  to  this  month  of  May,  1866  (the  time  of 
which  Mrs.  Denison  spoke),  the  plaintiff  returned  to  London,  and 
in  the  month  of  July  following  she  became  acquainted  with  Mrs. 
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Sims.  The  plaintiffs  account  of  her  acquaintance  with  Mrs.  Sims 
is  confirmed  by  her,  and  in  substance  is  not  the  subject  of  contro- 
versy. [His  Honour  referred  to  the  aflEidavits  of  the  plaintiff  and 
of  Mr.  and  Mrs.  Sims  upon  this  point.  He  then  read  the  following 
passage  from  the  plaintiflTs  letter  to  Mr.  Burns  of  the  28th  of  Sep- 
tember, 1866  :]  "  I  am  most  anxious  to  see  Mr.  Home.  How  long 
does  he  remain  in  London  ?  Where  other  place  could  I  see  him  ? 
I  am  a  firm  believer  in  all  he  states  in  his  book,  and  consider  him 
highly  favoured  by  the  Most  High  God,  for  it  is  He  alone  who 
performs  all  the  works  seen.  The  time  is  at  hand  when  we  shall 
all  be  spiritualists.  This  is  the  beginning  of  the  end,  and  Mr. 
Home  is  not  the  first  spiritualist."  It  was  not  until  the  2nd  of 
October  that  the  plaintiff  saw  the  defendant  Home.  She  then  saw 
him  for  the  first  time  at  the  Spiritual  Athenseum  in  Sloane  Street, 
where  he  had  apartments.  She  had  read  his  book,  a  publication 
which  has  been  proved  and  adverted  to  in  the  cause.  Its  title  is, 
"  Incidents  in  my  Life."  Its  effect  on  her  mind  may  be  gathered 
by  her  letter  of  the  28th  of  September,  which  I  have  quoted  as 
having  been  proved  on  the  part  of  the  defendant.  There  can  be 
no  doubt  as  to  what  were  the  main  causes  which  induced  the  plain- 
tiff thus  to  seek  the  defendant  Home  at  this  time.  The  defendant 
Home  thus  describes  himself.  [His  Honour  here  read  the  passage 
from  the  defendant  Home's  answer  set  out  above;  and,  after  refer- 
ring to  other  portions  of  the  evidence,  continued  thus:]  Such 
having  been  their  antecedents,  the  plaintiff  and  the  defendant,  as 
we  have  seen,  met  for  the  first  time  on  the  2nd  of  October,  1866. 
The  interview  of  the  2nd  of  October  was  followed  by  interviews  on 
the  4th,  the  7th,  the  8th,  the  10th,  and  the  11th.  On  the  9th  the 
plaintiff  had  an  interview  with  Mr.  S.  C.  Hall.  On  the  11th, 
£24,000  was  made  over ;  £30,000,  however,  had  been  alluded  to 
on  the  7th.  [His  Honour  then  proceeded  to  read  at  length  the 
account  given  by  Home  in  his  answer  of  the  several  transactions, 
contrasting  it  with  the  evidence  of  plaintiffs  and  some  of  defend- 
ant's witnesses  and  Home's  letters,  and  continued  :]  I 
[*681]  have  not  gone  *  through  the  af&davits  made  by  the  plain- 
tiff herself,  or  her  cross-examination,  because  I  think  no 
one  could  have  read  those  affidavits,  contrasted  them  with  the 
evidence  adduced  on  the  part  of  the  defendant,  particularly  Mr. 
Wilkinson's  and  Mr.  Jencken's,  and  heard  that  cross-examination, 
without  coming  to  the  conclusion  that  reliance  cannot  be  placed 
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on  her  testimony,  and  that  it  would  be  unjust  to  found  on  it  a 
decree  against  any  man,  save  in  so  far  as  what  she  has  sworn  to 
may  be  corroborated  by  written  documents  or  unimpeached  wit- 
nesses, or  incontrovertible  facts.     Much,  however,  as  I  distrust  all 
that  the  plaintiff  has  said,  and  much  as  I  suspect  what  she  has 
done  in  contemplation  of  the  suit,  I  do  not  hesitate  to  say  that  I 
disbelieve  the  allegation  made  by  the  defendant  that  the  plaintiff 
turned  against  him  because  "  he  refused  to  accept  any  other  rela- 
tions but  those  of  mother  and  son."    Even  if  this  was  true,  it  would 
not  have  assisted  him ;  but  the  statements  and  letters  of  the  plain- 
tiff, as  proved  on  behalf  of  the  defendant,  are  at  variance  with  this ; 
and  every  letter  and  every  act  of  the  defendant,  and  every  com- 
munication, spiritual   or  otherwise,  inconsistent   with   any  such 
notion.     I  forbear,  however,  to  pursue  this  part  of  the  case  fur- 
ther, and  turn  to  consider,  first,  whether  the  merits  are  so  before 
the  Court  as  to  enable  it  to  decide  on  them,  and  if  so,  then,  what 
the  law  is  as  applicable  to  cases  of  this  description,  and,  bearing 
that  law  in  mind,  the  result  of  the  facts  and  evidence.     With 
respect  to  the  merits  being  before  the  Court,  I  certainly  could  have 
wished  that  the  bill  had  been  somewhat  differently  framed ;  that  it 
had  contained  the  material  or  most  of  the  mat.erial  allegations  in 
the  affidavits  of  the  plaintiff's  principal  witnesses,  and  an  explicit 
reference  to  the  book  B,  and  to  the  extract  from  the  destroyed 
book.     Considering,  however,  the  contents  of  the  defendant's  an- 
swer, of  his  concise  statements  and  interrogatories,  and  of  the 
plaintiff^s  answer  to  those  interrogatories;   considering  that  the 
plaintiff  and  defendant  were  each  cross-examined,  and  each  cross- 
examined  with  reference  to  the  statements  of  the  various  witnesses, 
and  adding  to  this  that  there  was  a  motion  on  the  part  of  the 
defendant  for  the  admission  of  new  evidence  on  the  ground  of 
surprise,  which  was  substantially  successful,  —  I  think  that  there 
was  no  issue  or  material  allegation  of  fact  of  which  each  side  was 
not  sufficiently  apprised  and  had  not  the  opportunity  of  meeting, 
and  this  being  so,  that  all  the  requirements  of  justice  are  answered 
in  this  respect.     Then,  as  regards  the  law,  the  question  is  not  as  to 
the  validity  of  a  will,  but  whether  two  gifts,  one  to  the  amount 
of  £30,000  actually  transferred,  and  the  other  to  the  amount  of 
£30,000  in  reversion,  each  iiTevocable  and  without  consideration, 
supported  by  deeds,  are  or  are  not  to  be  upheld.    On  this  I  will 
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first  of  all  refer  to  what  has  been  said  in  two  cases  by  Lord  Elbon 
and  Lord  Cottenham. 

In  Hatch  v.  Hatch,  Lord  Eldon  said :  "  This  case  proves  the  wis- 
dom of  the  Court  in  sajing, '  It  is  almost  impossible  in  the  course 
of  the  connection  of  guardian  and  ward,  attorney  and  client,  trus- 
tee and  ce$tui  que  trusty  that  a  transaction  shall  stand  purporting 
to  be  bounty.*  The  Court  cannot  permit  it  except  quite  satisfied 
that  it  is  an  act  of  a  rational  consideration,  an  act  of  pure  volition 
uninfluenced ;  and  that  inquiry  is  so  easily  baffled  in  a  court  of 
justice,  that,  instead  of  the  spontaneous  act  of  a  friend  uninfluenced, 
it  may  be  the  impulse  of  a  mind  misled  by  undue  kindness  or 
forced  by  oppression.  Therefore,  if  the  Court  does  not  watch 
these  transactions  with  a  jealousy  almost  invincible  in  a  great 
majority  of  cases  it  will  lend  its  assistance  to  fraud." 

In  Dent  v.  Bennett  (which  was  the  case  of  a  medical  man).  Lord 
Cottenham  said :  "  It  was  argued  upon  the  authority  of  the  civil 
law  and  of  some  reported  cases,  that  medical  attendants  were,  upon 
questions  of  this  kind,  within  that  class  of  persons  whose  acts, 
when  dealing  with  their  patients,  ought  to  be  watched  with  great 
jealousy.  Undoubtedly  they  are,  but  I  will  not  narrow  the  rule  or 
run  the  risk  of  in  any  degree  fettering  the  exercise  of  the  benefi- 
cial jurisdiction  of  the  Court  by  any  enumeration  of  the  descrip- 
tion of  persons  against  whom  it  ought  to  be  most  fully  exercised. 
The  relief,  as  Sir  S.  Romilly  says  in  his  celebrated  reply  in  Hibguenin 
V.  Baseley,  the  relief  stands  upon  a  general  principle  applying  to  all 
the  variety  of  relations  in  which  dominion  may  be  exercised  by 
one  person  over  another." 

Huguenin  v.  Baseley  was  the  case  of  a  minister  of  reU- 
[*  682]  gion.  The  question  then  *  arises,  was  the  relation  of  the 
defendant  to  the  plaintiff  during  these  transactions  at  all 
analogous  to  those  which  are  referred  to  by  Lord  Eldon  and  Lord 
Cottenham  ?  I  answer  that  it  has  been  proved  to  be  so.  At  the 
outset  the  result  of  the  evidence  of  Mrs.  Pepper,  Mrs.  Denison  and 
Mrs.  Sims  is,  that  the  plaintiff  was  greatly  attached  to  her  hus- 
band ;  that  her  husband  had  told  her  that  a  change  would  take 
place  in  seven  years  from  his  death,  and  that  they  would  meet ; 
that  she  consequently  expected  her  own  death  in  the  autumn  of 
1866,  and  was  told  that  if  she  became  a  spiritualist  that  need  not 
be,  but  he  would  come  to  her ;  that  she  took  to  reading  books  on 
Spiritualism,  among  others,  the  "Incidents  in  my  (defendant's) 
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Life,"  and  became  desirous  of  meeting  the  defendant.  Then  Mr. 
Bums  proves  the  letter  of  September,  1866,  in  which  she  writes 
with  reference  to  the  defendant,  "  I  am  a  firm  believer  in  all  he 
states  in  his  book,  and  consider  him  highly  favoured  by  the  Most 
High  God."  Besides  this  the  plaintiflf  is  proved  to  have  been 
superstitious,  and  eminently  aflFected  by  dreams  and  visions,  parti- 
cularly by  the  vision  of  the  golden-haired  boy.  I  am  satisfied,  in 
spite  of  what  she  said  on  cross-examination,  that  she  was  deeply 
impressed  with  that  vision,  and  felt  it  as  a  reality.  Moreover,  she 
had  been  told  by  her  father  that  she  would  adopt  a  son,  and  it 
was  with  a  mind  saturated  with  all  this  that  she  sought  the  defend- 
ant because  of  that  which  she  terms  '*  his  strange  gift."  I  have 
read  from  his  answer  the  defendant's  account  of  himself.  On 
the  2nd  of  October,  according  to  the  answer,  the  incidents  in 
the  defendant's  life  were  alluded  to.  On  the  4th  he  called  on 
the  plaintiff,  and  became  acquainted  with  her  antecedents,  birth, 
parentage,  marriage,  wealth,  and  other  circumstances.  He  was 
then  told  by  the  plaintiflf  "  that  previous  to  her  late  husband's 
death  he  told  her  a  change  would  come  over  her  in  seven  years, 
and  that  she  thought  it  meant  her  death,  but  that  now  she  thought 
the  event  to  occur  was  that  she  was  to  meet  and  adopt  the  defend- 
ant." On  the  7th  £30,000  is  alluded  to  and  £24,000  promised. 
The  plaintiff  is  represented  by  the  defendant  as  saying,  "  Why,  I 
have  seen  you  in  visions  these  many  years,  and  the  only  difference 
was  that  your  hair  was  lighter,  more  of  a  golden  yellow  than  it 
now  is,  —  many  years  ago,  even  before  you  could  have  been  born. 
Why,  even  my  father  before  he  died  told  me  I  should  adopt  a  son." 
With  reference  to  this  we  find  in  one  of  the  defendant's  letters  a 
communication  signed  with  the  initials  "  M.  G.,"  as  betokening  her 
father,  which  is  as  follows :  "  The  spirits  say,  *  Dear  Daniel,  be 
patient  and  hopeful ;  you  are  recovering,  and  with  care  you  will 
have  many  years  of  usefulness  on  earth.  Your  mother,  my  dar- 
ling Jane,  is  well,  and  we  are  near  her  at  all  times.' "  At  this 
same  interview  of  the  7th  of  October  the  defendant  tells  us  there 
came  sounds  known  as  rapping.  A  call  for  the  alphabet  was 
made,  and  the  following  sentence,  or  words  nearly  similar,  spelt 
out ;  "  Do  not,  my  darling  Jane,  say  '  Alas  !  the  light  of  other  days 
for  ever  fled ; '  the  light  is  with  you ;  Charles  lives  and  loves  you." 
This  is  the  defendant's  own  account.  Whether  there  were  or  were 
not  what  are  called  manifestations  before  the  7th,  there  were  cer- 
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tainly  manifestations  then  and  on  the  8th,  and  manifestations  fai- 
beyond  any  admitted  by  the  defendant.  "  On  the  11th,"  says  the 
defendant,  "  I  called  at  her  request,  and  we  went  to  the  city  in  a 
cab.  There  were  no  manifestations.  The  plaintiff  gat  very  near 
me,  with  my  hands  in  hers,  under  her  shawl,  all  the  way  to  the 
city."  On  this  occasion  the  £24,000  was  transferred,  and  the 
defendant  spoken  of  by  the  plaintiff  at  the  bankers'  and  brokers' 
as  her  adopted  son.  This,  without  more,  is  in  my  judgment  enough 
to  throw  upon  the  defendant  the  onus  of  proving  that  the  plain- 
tiffs* acts  were  the  pure,  voluntary,  well  understood  acts  of  her 
mind,  unaffected  by  the  least  speck  of  imposition  or  undue  in- 
fluence, or,  as  Lord  Eldon  has  expressed  it,  "acts  of  rational  con- 
sideration, of  pure  volition  uninfluenced."  But  the  case  does  not 
stop  here.  The  defendant  states  himself  to  be  what  is  called  "  a 
medium."  Mr.  Wilkinson  casually  saw  the  plaintiff  and  defend- 
ant sitting  at  a  table,  and  the  defendant  acting  as  a  medium,  and 
it  is  to  be  inferred  that  this  is  nothing  unusual  or  uncommon,  not 
only  from  this  circumstance  but  from  the  fourth  paragraph  of  Mrs. 
Tom  Fellowes's  affidavit,  in  which  she  says  she  went  by  the  plain- 
tiff's appointment  to  meet  the  defendant  at  the  plaintiff's 
[*  683]  lodgings,  "  and  he  came  accordingly,  *  and  after  a  short 
time  we  all  three  sat  at  the  table  for  a  stance,  the  plaintiff 
asking  the  defendant  to  seat  himself  at  his  own  place  at  the  table, 
and  to  begin  to  call  the  spirits ; "  and  from  the  eighth  paragraph 
of  Mrs.  James  Fellowes's  affidavit,  in  which  she  says,  after  allud- 
ing to  her  introduction  to  the  defendant,  that  "  the  plaintiff  said  to 
him, '  Let  us  have  a  manifestation,'  but  he  said  he  could  not,  as  he 
had  a  bad  headache  and  must  leave."  I  am  aware  that  the  defend- 
ant has  been  cross-examined  as  to  these  and  other  parts  of  these 
affidavits,  and  of  the  extent  to  which  he  has  contradicted  them, 
but  Mrs.  James  Fellowes  and  Mrs.  Tom  Fellowes  were  cross-exam- 
ined, and  I  am  satisfied  that  they  are  both  the  witnesses  of  truth, 
and  in  every  sense,  as  regards  memory  and  otherwise,  quite  relia- 
ble. I  am  satisfied,  too,  that  much  more  occurred  on  Sunday,  the 
7th  of  October,  1866,  in  the  shape  of  manifestations  and  communi- 
cations, than  the  defendant  admits.  Even  on  his  own  admission 
what  did  occur  had  reference  to  the  plaintiff's  husband.  I  am 
satisfied  that  the  representations  made  by  the  plaintiff  to  Mrs. 
Tom  Fellowes  in  the  defendant's  presence  were  according  to  the 
facts,  and  that  Mrs.  Tom  Fellowes  is  accurate  when  she  says  in  the 
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seventh  paragraph  of  her  aflEidavit,  "  On  this  occasion  the  plaintiff 
was  very  open  and  communicative  in  telling  me  in  the  presence  of 
the  defendant  of  her  disposition  of  her  property,  and  he  continu- 
ally checked  her,  saying  it  was  unnecessary  to  go  into  minute  par- 
ticulars, and  the  plaintiff  said  she  wished  Plessy  (meaning  myself) 
to  know  exactly  what  she  had  done,  as  she  had  only  obeyed  her 
husband's  commands  as  communicated  by  his  spirit  through  the 
mediumship  of  the  defendant  He,  however,  then  denied  that  he 
had  himself  had  anything  to  do  with  the  matter.  I  remember  also 
that  on  this  occasion  the  defendant  asked  me  whether  I  never  lost 
any  one  very  dear  to  me  into  whose  presence  I  should  like  to  be 
brought  again."  I  cannot  take  defendant's  denial,  so  referred  to, 
to  mean  more  than  that  the  communications  from  the  plaintiff's 
husband  were  not  caused  by  any  act  or  volition  of  the  defend- 
ant, —  this  being  in  truth  consistent  with  what  he  represents 
as  his  "strange  gift."  Then  the  defendant  in  his  cross-exam- 
ination swears  that  he  has  seen  spirits,  that  he  has  conversed 
with  them  orally,  that  in  his  presence  tables  and  chairs  have  been 
moved  bodily,  in  violation  of  the  rules  of  gravity,  and  that  he  him- 
self has  floated  in  the  air,  and  on  being  asked  how  the  spirits  com- 
municate to  a  medium  when  they  communicate  by  knocking,  he 
says:  "Strange  sounds  are  heard  like  a  rapping  sound.  The 
alphabet  is  called  or  pointed  out  in  some  instances,  and  when  a 
sound  is  given  that  indicates  that  that  letter  is  to  be  written  down. 
I  have  no  alphabet  to  be  used  for  this  purpose,  —  they  can  be  called 
orally  as  well  as  pointed  out.  We  go  through  A,  B,  C,  D,  and  so 
on,  and  when  the  right  letter  is  arrived  at  the  spirit  gives  a  knock. 
The  knocks  are  both  affirmative  and  negative,  —  one  signifies  '  No,' 
and  three  signifies  *  Yes,'  but  you  can  arrange  that  as  you  please." 
Add  to  this  the  antecedents  of  the  plaintiff  and  the  defendant,  the 
defendant's  letters  from  which  I  have  read  extracts,  the  page  from 
the  destroyed  book  and  book  B,  in  his  handwriting.  Then  con- 
sider that  a  woman  past  seventy,  within  eleven  days  after  first 
seeing  the  defendant,  mentioned  ^30,000,  and  actually  transferred 
iB24,000  to  him,  and  followed  this  gift  by  a  will  in  his  favour, 
then  with  X6000,  and  then  with  a  reversionary  interest  in 
iB30,000  more,  and  assuredly  there  is  proof  of  transactions  which 
ought  to  be  watched  with  what  Lord  Eldon  termed  "  a  jealousy 
almost  invincible,"  proof  which  throws  on  the  defendant  the  whole 
ontLS  of  supporting  such  gifts.    I  have  already  read  the  defendant's 
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statements  and  explanations  from  bis  answer  and  affidavits  with 
reference  to  the  book  B;  I  have  read  extracts  from  the  book 
itself.  I  am  altogether  dissatisfied  with  those  statements  and 
explanations.  The  contents  of  the  book  disprove  them.  It  is 
said,  however,  that  the  plaintiffs  desire  to  be  introduced  into  the 
society  in  which  the  defendant  moved  prevailed  much  with  her ; 
tliat  her  testimony  is  not  to  be  relied  on ;  that  there  is  not  only 
what  the  defendant  has  sworn  to,  but  Mr.  Wilkinson's  answer,  and 
evidence  of  many  witnesses  besides  his  to  which  weight  is  due ; 
that  the  plaintifif  professed  herself  to  be  "a  medium  ;"  that  she 

still  deals  in  spiritualism ;  that  the  defendant  was  under 
[*  684]   her  influence,  not  she  under  his ;   that   she    had   *  the 

advantage  of  independent  advice, —  Mr.  Hall's,  Mr. 
Jencken's,  Mr.  Wilkinson's ;  that  she  is  a  person  of  business 
habits  and  business  knowledge ;  that  the  letters  commencing  with 
that  of  the  10th  of  October,  1866,  were  entirely  her  own;  and  that 
she  herself  has  stated  and  admitted  to  Mr.  Wilkinson  and  other 
persons,  that  the  transactions  were  not  connected  with  spiritual- 
ism. I  agree  that  she  did  so  state  to  Mr.  Wilkinson  and  other 
persons.  I  have  said  that  I  cannot  rely  on  her  testimony.  She 
seems  to  have  had  to  do  with  spiritualism  in  connection  with  this 
very  suit,  but  her  desire  to  be  introduced  into  the  society  in  which 
the  defendant  moved  was  clearly  not  such  an  inducement  as  to 
account  for  what  she  did,  or  the  main  inducement ;  and  when  it  is 
said  that  the  defendant  was  under  her  influence,  not  she  under  his, 
I  disagree  entirely.  The  facts  I  have  recapitulated,  the  letters  I 
have  read,  the  defendant's  appearance  here  in  court,  the  antece- 
dents of  both  parties,  and  the  statements  in  the  defendant's  answer 
of  what  occurred  when  and  after  he  and  the  plaintiff  quarrelled, 
lead  irresistibly  to  a  widely  different  conclusion.  As  to  the  plain- 
tiff's admissions  and  statements  that  the  transactions  were  uncon- 
nected with  spiritualism,  for  some  months  she  was  as  anxious  as  the 
defendant  to  support  the  gifts,  —  I  may  say  obstinately  desirous  of 
supporting  them.  From  her  oral  communications  with  Mr.  Wil- 
kinson (these  commenced  on  the  12th  of  November,  after  her  con- 
versation with  Mrs.  Tom  Fellowes)  she  was  aware  of  the  danger  of 
referring  what  she  did  to  spiritualism.  These  circumstances  and 
her  peculiar  character,  and  the  knowledge  or  suspicion  that  her 
sanity  might  be  questioned,  sufficiently  account  for  what  she  said 
and  did  as  deposed  to  by  the  various  witnesses.     Besides  which 
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the  defendant  was  generally  present,  and  by  no  means  unaware  of 
the  value  of  anything  which  might  be  deemed  confirmatory.  I  am 
satisfied  that  the  statements  and  admissions  to  the  effect  that  the 
transactions  had  nothing  to  do  with  spiritualism  were  not  according 
to  the  fact.  As  to  the  plaintiff  professing  to  be  a  medium,  she 
said  this,  and  almost  anything  which  occurred  to  her  from  time  to 
time,  as  seeming  likely  to  make  her  of  importance  to  those  with 
whom  she  was  conversing.  But  the  defendant  has  been  proved  to 
be  the  person  who  acted  as  the  "  medium."  There  is  no  proof  of 
the  plaintiff  having  ever  so  acted,  nor  do  I  believe  she  did.  True 
it  is,  however,  that  she  has  business  habits  and  a  knowledge  of 
business,  but  obviously  a  limited  capacity,  —  very  limited  as  com- 
pared with  the  defendant's ;  and  though  I  disregard  her  statements 
as  to  her  letters,  and  think  her  quite  able  of  herself  to  have  com- 
posed the  letters  she  wrote  to  Mr.  Wilkinson,  the  letter  of  the  10th 
of  October  — 

"  My  dear  Mr.  Home,  —  I  have  a  desire  to  render  you  indepen- 
dent of  the  world,  and  having  ample  means  for  the  purpose  without 
abstracting  from  any  needs  or  comforts  of  my  own,  I  have  the  great- 
est satisfaction  in  now  presenting  you  with,  and  as  an  entirely  free 
gift  from  me,  the  sum  of  £24,000,  and  am,  my  dear  sir,  yours  very 
truly  and  respectfully,  Jane  Lyon." 

—  is  at  singular  variance  with  what  she  said  at  the  bankers'  and  the 
brokers'  the  day  after  with  reference  to  the  adoption  of  the  defend- 
ant as  a  son,  and  with  what  the  defendant  represents  her  as 
having  said  to  himself  both  on  the  11th  and  at  the  interview  on 
the  7th  of  October.  This  letter  has  not  been  satisfactorily  ex- 
plained or  accounted  for.  As  to  the  independent  advice,  the  rela- 
tion between  the  plaintiff  and  the  defendant  remained  unaltered 
throughout  He  was  in  constant  communication  with  her.  Both 
parties  expected  that  what  was  being  done  would  be  questioned  by 
the  husband's  relations.  Sanity  was  talked  of.  Precautions  were 
taken  that  questions  of  the  kind  might  be  put  at  rest  if  raised. 
Nothing  like  a  power  of  revocation  was  ever  suggested,  though  this 
would  have  added  much  to  the  validity  of  the  deeds  and  to  the 
control  of  the  plaintiff  over  the  defendant ;  and  besides,  I  think  it 
a  just  and  sound  observation  that  all  that  was  done  was  much 
more  by  way  of  caution  against  what  others  might  do  than  by  way 
of  protection  to  the  plaintiff  against  her  own  folly  and  infatuation. 
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There  had  been  acts  of  confirmation  in  Bridgman  v.  Green,  Wilm. 
70,  but  WiLMOT,  C.  J.,  said :  "  In  cases  of  foigery  instruc- 
[*  685]  tions  *  under  the  hand  of  the  person  whose  deed  or  will  is 
supposed  to  be  forged  to  the  same  effect  as  the  deed  or  will 
are  very  material ;  but  in  cases  of  undue  influence  and  imposition 
they  prove  nothing,  for  the  same  power  which  produces  one 
produces  the  other ;  and  therefore,  instead  of  removing  such  an 
imputation,  it  is  rather  an  additional  evidence  of  it" 

In  Huguenin  v.  Baaeley  there  was  the  answer  of  the  solicitor 
who  prepared  the  deed;  but  with  reference  to  this  Lord  Eldon 
said:  *'  There  is  in  this  case  an  attempt  to  show  why  there  was  not 
a  power  of  revocation,  and  that  is  a  part  of  the  transaction  most 
liable  to  objection.  The  evidence  and  answer  of  the  attorney  go  to 
show  distinctly  that  she  informed  him  she  was  to  have  all  her 
affairs  arranged.  He  was  struck  with  the  circumstance  of  her 
making  it  an  irrevocable  deed,  and  told  her  that  she  should  make 
a  will."  And  in  another  part  of  the  judgment  he  said :  "  I  am 
bound  to  look  at  all  the  circumstances  that  had  led  to  the  execu- 
tion of  a  voluntary  instrument,  and  to  observe  that  the  attorney 
did  not  state  this  improvident  act  to  the  brother  of  this  lady,  or,  as 
Lord  Chief  Justice  Wilmot  says,  go  and  talk  both  to  the  grantor 
and  grantee  upon  it." 

There  was  no  suggestion  of  a  power  of  revocation  or  of  communi- 
cation with  any  of  the  husband's  relations,  or  any  question  asked 
or  inquiry  made  of  the  defendant ;  and,  on  the  19th  of  January, 
1867,  when  the  last  of  the  deeds  was  being  read  over  and  executed, 
the  defendant  says  (this  being  his  account,  varying  from  the  plain- 
tiff's) :  "  She  afterwards  called  me  to  her,  and  kicking  a  footstool 
from  under  the  table  pointed  for  me  to  kneel  there.  I  did  so,  close 
to  her,  and  she  put  her  left  arm  round  my  neck  and  fondled  my 
cheek  while  they  were  reading  the  parchments." 

I  have  already  said  that,  in  my  opinion,  the  onus  of  supporting 
the  gifts  and  deeds  rests  entirely  on  the  defendant ;  to  this  I  now 
add,  for  the  reasons  I  have  given,  and  having  regard  to  the  facts 
and  evidence  I  have  gone  through,  that,  in  my  judgment,  he  has 
not  made  or  proved  such  a  case  as  is  requisite  for  their  support. 
There  must,  therefore,  be  a  declaration  in  the  usual  form  that  the 
gifts  and  deeds  are  fraudulent  and  void  ;  there  must  be  the  neces- 
sary transfers  and  assignments  to  the  plaintiff,  and  an  account 
against  the  defendant.     There  remain  the  costs  to  be  disposed  of. 
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The  plaintiff  and  her  counsel  agreed  that  they  had  no  case  against 
Mr.  Wilkinson,  and  that  his  costs  must  be  paid  by  her.  This,  of 
course,  must  be  done.  Under  any  but  exceptional  circumstances 
these  costs  would  be  recovered  over  against  the  defendant,  and  he 
would  pay  all  the  other  costs  of  the  suit  The  expenses,  however, 
have  been  very  seriously  increased,  first  by  the  unwarrantable  attack 
in  the  plaintiffs  affidavit  on  Mr.  Wilkinson,  and  secondly,  by  her 
innumerable  misstatements  in  many  important  particulars,  —  mis- 
statements on  oath  so  perversely  untrue  that  they  have  embarrassed 
the  Court  to  a  great  degree  and  quite  discredited  the  plaintiffs 
testimony.  The  plaintiff,  therefore,  must  bear  Mr.  Wilkinson's 
costs  and  her  own ;  the  defendant  will  escape  these  costs. 

I  have  now  only  a  few  words  to  say  in  conclusion.  I  know  nothing 
of  what  is  called  "  spiritualism  *'  otherwise  than  from  the  evidence 
before  me ;  nor  would  it  be  right  that  I  should  advert  to  it  except 
as  portrayed  by  that  evidence.  It  is  not  for  me  to  conjecture  what 
may  or  may  not  be  the  effect  of  a  peculiar  nervous  organisation,  or 
how  far  that  effect  may  be  communicated  to  others,  or  how  far 
some  things  may  appear  to  some  minds  as  supernatural  realities 
which  to  ordinary  minds  and  senses  are  not  real.  But,  as  regards 
the  manifestations  and  communications  referred  to  in  this  cause,  I 
have  to  observe,  in  the  first  place,  that  they  were  brought  about,  by 
some  means  or  other,  after  and  in  consequence  of  the  defendant's 
presence,  how  there  is  no  proof  to  show ;  in  the  next,  that  they 
tended  to  give  the  defendant  influence  over  the  plaintiff  as  well  as 
pecuniary  benefit ;  in  the  next,  that  the  system,  as  presented  by  the 
evidence,  is  mischievous  nonsense,  well  calculated  on  the  one  hand 
to  delude  the  vain,  the  weak,  the  foolish,  and  the  superstitious,  and 
on  the  other  to  assist  the  projects  of  the  needy  and  of  the  ad- 
venturer ;  and,  lastly,  that  beyond  all  doubt  there  is  plain  law 
enough  and  plain  sense  enough  to  forbid  and  prevent  the  retention 
of  acquisitions  such  as  these  by  any  "  medium,"  whether 
with  or  without  a  strange  gift ;  and  that  this  *  should  be  so  [*  686] 
is  of  public  concern  and  (to  use  the  words  of  Lord  Hard- 
wicke)  "  of  the  highest  public  utility." 

ENGLISH  NOTES. 

The  following  cases  arising  out  of  voluntary  gifts  between  members 
of  a  family  where  undue  influence  was  presumed  may  be  added  to  those 
cited  in  the  principal  cases :  —  Cocking  v.  Pitt  (1749),  1  Ves.  Sen.  400  j 
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Archer  v.  Hudson  (1846),  7  Beav.  651;  Harvey  v.  Jfottn^  (1847),  8 
Beav.  439 ;  Pa^6  v.  Home  (1850),  11  Beav.  227;  DimsdcUe  v.  Dinw- 
rfaZe  (1856),  3  Drew.  556;  Wright  v.  Vanderplank  (1857),  2  K.  &  J. 
1,  8  De  G.  M,  &  G.  133,  25  L.  J.  Ch.  753;  Grosvenor  v.  Sherratt 
(1859),  28  Beav.  659;  EueHtt  v.  EveHU  (1870),  L.  R.,  10  Eq.  405,  39 
L.  J.  Ch.  777,  23  L.  T.  136,  18  W.  R.  1020.  In  all  these  cases  there 
was  absence  of  independeDt  advice. 

In  Coulson  v.  Allison  (1859),  2  De  G.  P.  &  J.  521,  a  settlement  of 
real  and  personal  property  belonging  to  the  plaintiff  executed  in  con- 
sideration of  marriage  purporting  to  be  contracted  with  her  deceased 
sister's  husband,  was  set  aside  partly  on  the  ground  of  undue  influence 
and  parti}'  on  the  ground  of  failure  of  consideration.  In  Smith  r.  Kay 
(1859),  7  H.  L.  Cas.  779,  a  young  man  only  just  of  age  had  become 
largely  indebted  to  the  plaintiff  by  the  contrivance  of  an  older  man 
who  had  acquired  a  strong  influence  over  him,  and  who  professed  to 
assist  him  in  a  career  of  extravagance  and  dissipation.  The  defendant 
was  held  entitled  to  the  protection  of  the  Court,  even  though  the  in- 
fluence was  not  parental,  spiritual,  or  fiduciary.  In  delivering  judg- 
ment, Lord  KiKGSDOWN  said:  *'The  principle  applies  to  every  case 
where  influence  is  acquired  and  abused,  where  confidence  is  reposed 
and  betrayed.  The  relations  with  which  the  Court  of  Equity  most 
ordinarily  deals  are  those  of  trustee  and  cestui  que  trust,  and  such  like. 
It  applies  specially  to  those  cases  for  this  reason,  and  for  this  reason 
only,  that  from  those  relations  the  Court  presumes  confidence  put  and 
influence  exerted.  Whereas  in  all  other  cases  where  those  relations  do 
not  exist,  the  confidence  and  the  influence  must  be  proved  extrinsically; 
but  where  they  are  proved  extrinsically,  the  rules  of  reason  and  com- 
mon sense,  and  the  technical  rules  of  a  Court  of  Equity  are  just  as 
applicable  in  the  one  case  as  in  the  other." 

In  Tate  v.  Williamson  (1866),  L.  R.,  2  Ch.  ^^  a  young  man.  A., 
aged  twentj'-three  years,  entitled  to  a  moiety  of  a  freehold  estate  the 
entirety  of  which  was  worth  £440  a  year,  being  largely  indebted,  and 
being  estranged  from  his  father,  wrote  to  his  great-uncle  for  advice 
and  assistance  as  to  the  payment  of  his  debts.  The  uncle  deputed  his 
nephew,  W.  (the  defendant),  to  see  A.  on  the  subject.  A.,  refusing  to 
compromise  his  debts,  and  being  willing  to  sell  his  moiety,  the  defend- 
ant offered  him  £7000  for  it,  payable  by  instalments,  which  offer  was 
accepted  by  A.  The  defendant  had  the  property  valued  before  signing 
the  agreement,  and  upon  this  valuation  the  mines  under  the  entirety 
of  the  estate  were  estimated  at  £20,000.  The  sale  was  completed  with- 
out the  valuation  having  ever  been  communicated  to  A.  On  a  bill  by 
A.'s  heir  to  impeach  the  sale,  it  was  held  that  the  sale  could  not  be 
supported  as  the  parties  stood  in  fiduciary  relationship.     The  same 
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principle  is  illustrated  by  Rhodes  v.  Bate$  (1866),  L.  B.,  1  Ch.  252, 
35  L.  J.  Ch.  267  (gift  by  an  uumarried  lady  to  a  brother-in-law  with 
whom  she  was  living) ;  EllU  v.  Barker  (1872),  L.  E.,  7  Ch.  104,  41  L. 
J.  Ch.  64  (a  case  where  undue  pressure  was  exercised  by  a  trustee  who 
was  also  agent  to  the  plaintiff's  landlord)  j  Bainbrigge  v.  Brovm  (1881), 
18  Ch.  D.  188,  50  L.  J.  Ch.  522,  44  L.  T.  705,  29  W.  K  782  (a  trans- 
action  between  a  father  and  a  son  and  daughters  living  in  family  with 
him). 

The  rule  in  Bridgman  v.  Chreen  (1755),  2  Ves.  Sen.  627,  cited  in 
the  principal  case  of  Huguenin  v.  Baseley,  that  a  Court  of  equity  can 
take  away  from  third  persons  the  benefits  which  they  have  derived 
from  the  fraud,  imposition,  or  undue  influence  of  others,  has  also  been 
acted  upon  in  various  later  cases.  In  Maitland  v  Irving  (1846),  15 
Sim.  437,  A.  aud  B.  consented  to  postpone  the  payment  of  £5000  due 
to  them  from  C,  in  consideration  of  C.  procuring  and  giving  them  the 
plaintiff's  guarantee  for  that  sum;  and  C.  at  the  same  time  informed 
A.  and  6.  (as  the  fact  was)  that  the  plaintiff  was  his  niece  and  was 
possessed  of  considerable  property,  that  she  had  resided  with  him  for 
some  time,  that  he  had  been  her  guardian,  and  that  she  had  been  of 
age  for  about  a  year  and  a  half.  Afterwards  another  arrangement 
was  made  between  A.,  B.,  and  C,  in  pursuance  of  which  A.  and  B. 
delivered  up  the  guarantee,  and  C.  procured  and  gave  them  the  plain- 
tiff's cheque  for  £3000  aud  her  promissory-note  for  £1200  as  securities 
for  his  paying  them  these  sums.  The  Court  granted  and  afterwards 
continued  an  injunction  restraining  A.  and  B.  from  prosecuting  an 
action  against  the  plaintiff  to  recover  the  £3000. 

In  Kempson  v.  Ashbee  (1874),  L.  R.,  10  Ch.  15,  44  L.  J.  Ch.  195, 
31  L.  T.  525,  23  W.  R.  38,  a  young  lady  in  1859,  shortly  after  attain- 
ing  majority,  executed  a  bond  to  the  defendant  as  surety  for  her  step- 
father with  whom  she  was  residing.  In  1866  she  was  induced  to  give 
a  second  bond  as  surety  for  the  payment  of  the  judgment  which  the 
defendant  had  recovered  against  her  step-father  on  the  bond.  She  had 
no  independent  advice,  and  both  deeds  were  prepared  by  the  step- 
father's solicitor.  In  an  action  to  set  aside  the  bond,  it  was  held  that 
the  second  bond  must  be  taken  as  connected  with  the  first,  and  that  as 
she  was  not  aware  of  the  invalidity  of  the  first  bond,  the  execution  of 
the  second  bond  was  not  a  confirmation  of  the  first,  and  both  bonds 
were  set  aside. 

In  Bainbrigge  v.  Brotrn,  supra,  it  was  held  that  where  a  deed  con- 
ferring a  benefit  on  a  father  is  executed  by  a  child  who  is  not  emanci- 
pated from  the  father's  control,  if  the  deed  is  afterwards  impeached  by 
the  child,  the  ornis  is  on  the  fatlier  to  show  that  the  child  had  inde- 
pendent advice,  and  that  this  ontis  extends  to  a  volunteer  claiming 
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through  the  father,  and  to  any  person  taking  with  notice  of  the  circum- 
stances which  raises  the  equity,  but  not  further. 

Akin  to  the  topic  of  undue  influence  is  dealing  with  reversioners 
and  expectant  heirs.  As  regards  the  sale  of  reversions,  the  Statue  31 
Vict.  c.  4,  overriding  the  rule  prevailing  prior  to  its  passing,  enacted 
that  no  purchase  made  bond  fide  and  without  undue  or  unfair  dealing 
of  any  reversionary  interest  in  real  or  personal  estate  should  thereafter 
be  opened  or  set  aside  merely  on  the  ground  of  undervalue.  This 
does  not  interfere  with  the  jurisdiction  of  the  Court  to  give  relief  in 
cases  of  '^  catching  bargains  '^  with  heirs  or  reversioners,  which  have 
been  held  to  be  fraudulent.  The  chief  cases  on  this  subject  are.  Earl 
of  Chesterfield  v.  Janssen  (1T50-1),  2  Ves.  Sen.  125;  Tt/ler  v.  Yates 
(18T1),  L.  K.,  11  Eq.  265,  L.  R,  6  Ch.  664,  40  L.  J.  Ch.  768;  Earl 
ofAylesford  v.  Morris  (1873),  L.  R,  8  Ch.  484,  42  L.  J.  Ch.  646,  28 
L.  T.  541,  21  W.  R.  424;  Benyon  v.  Cook  (1875),  L.  R.,  10  Ch.  389, 
32  L.  T.  353,  23  W.  R.  413,  531;  O'Rorke  v.  Bolinghroke  (1877),  2 
App.  Cas.  814;  Neville  v.  Snelling  (1880),  15  Ch.  D.  679,  49  L.  J. 
Ch.  777,  43  L.  T.  244;  Fry  v.  Lane  (1889),  40  Ch.  D.  312,  58  L.  J. 
Ch.  113,  60  L.  T.  12,  37  W.  R.  135;  James  v.  Ker  (1889),  40  Ch.  D. 
449,  58  L.  J.  Ch.  355,  60  L.  T.  212,  37  W.  R.  279. 

Neither  will  a  transaction  be  supported  where  a  person  dealing  with 
an  expectant  heir  purports  to  sell  him  goods  that  he  may  turn  them 
into  cash,  and  takes  a  security  for  the  nominal  price;  Barker  v.  Van- 
sommer  (1782),  1  Bro.  C.  C.  149;  King  v.  Hamlet  (1854),  1  My.  & 
K.  456. 

Confirmation  of,  or  acquiescence  in,  the  transaction  after  the  undue 
influence  is  withdrawn  will  make  it  valid  and  not  subject  to  subse- 
quent rescission;  Mitchell  v.  JSomfray  (1883),  8  Q.  B.  D.  587,  50  L. 
J.  Q.  B.  460,  45  L.  T.  694,  29  W.  R.  558^  Allcard  v.  Skinner  (1887), 
36  Ch.  D.  145,  56  L.  J.  Ch.  1052,  57  L.  T.  61,  36  W.  R.  251.  The 
validity  of  the  confirmation  or  acquiescence  is  conditional  on  the  entire 
cessation  of  the  undue  influence,  and  on  the  knowledge  of  his  rights 
by  the  injured  party;  Moxon  v.  Payne  (1873),  L.  R.,  8  Ch.  881,  43 
L.  J.  Ch.  240;  Kempson  v.  AsTibee  (1874),  L.  R.,  10  Ch.  15,  44  L.  J. 
Ch.  195,  31  L.  T.  525,  23  W.  R.  38. 

AMERICAN  NOTES. 

The  doctrine  of  the  principal  cases  has  been  widely  accepted  in  this  country. 
A  careful  analysis  of  the  cases  may  be  found  in  Browne  on  Parol  Evidence, 
p.  70.  It  is  there  stated :  "  Where  one  occupies  a  position  of  trust  for,  or 
sustains  a  position  of  legal  or  natural  authority  or  influence  over  another,  any 
gift  or  benefit  from  the  latter  to  the  former,  or  any  financial  settlement 
between  them,  is  presumptively  void,  and  can  be  enforced  or  retained  only 
upon  the  clearest  proof  of  good  faith  on  the  part  of  the  former,  and  of  under- 
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standing  and  intention  on  the  part  of  the  latter."  The  doctrine  has  been 
applied  in  the  following  relations : 

Husband  and  wife :  Uaydock  v.  Haydock,  34  New  Jersey  Equity,  570 ;  38 
Am.  Rep.  385 ;  Boyd  v.  De  La  Montagnie,  73  New  York,  498 ;  DarlingtorCs 
Appeal,  86  Pennsylvania  State,  512  ;  27  Am.  Rep.  726 ;  Skipman  v.  Furniss,  69 
Alabama,  555  ;  44  Am.  Rep.  528;  Golding  v.  Golding,  82  Kentucky,  51. 

Affianced  parties :  Kelly  v.  McGrath,  70  Alabama,  75 ;  45  Am.  Rep.  75 ; 
Butler  V.  Butler,  21  Kansas,  521 ;  30  Am.  Rep.  441 ;  Hamilton  v.  Smith,  57 
Iowa,  15 ;  42  Am.  Rep.  39  ;  Hall  v.  Carmichael,  8  Baxter  (Tennessee),  211 ;  35 
Am.  Rep.  696  ;  Gilmore  v.  Burch,  7  Oregon,  374;  33  Am.  Rep.  710 ;  Pierce  v. 
Pierce,  71  New  York,  154 ;  27  Am.  Rep.  22;  Kline  v.  Kline,  57  Pennsylvania 
State,  120 ;  98  Am.  Dec.  206;  Falk  v.  Turner,  101  Massachusetts,  494 ;  Rock- 
qfellow  V.  Newcomb,  57  Illinois,  186  (man  complaining  of  woman)  ;  Graham  v. 
Graham,  143  New  York,  573. 

Parent  and  child :  Wood  v.  Rabe,  96  New  York,  414;  48  Am.  Rep.  640; 
Noble*8  AdmW  v.  Moses,  81  Alabama,  530;  60  Am.  Rep.  175.  Contra  as  to 
grandparent  and  grandchild :  Cotoee  v.  Cornell,  75  New  York,  91,  31  Am.  Rep. 
428.  Case  of  benefit  from  father  to  son  through  advice  of  a  justice  of  the 
peace,  his  confidential  friend.  Fisher  v.  Bishop,  108  New  York,  25 ;  2  Am.  St. 
Rep.  357. 

Persons  in  loco  parentis:  Berkmeyer  v.  Kellerman,  32  Ohio  State,  239;  80 
Am.  Rep.  577. 

Executor  and  legatee  :  Leach  v.  Leach,  65  Wisconsin,  284. 

Administrator  and  distributee :  Williams  v.  Powell,  66  Alabama,  20 ;  41 
Am.  Rep.  742. 

Brother  and  sister :  Gillespie  v.  Holland,  40  Arkansas,  28 ;  48  Am.  Rep.  1. 

Physician  and  patient :  Cadtoallader  v.  West,  48  Missouri,  483 ;  Critpell  v. 
Dubois,  4  Barbour  (New  York  Supr.  Ct.),  393 ;  Woodbury  v.  Woodbury,  141 
Massachusetts,  329.  Contra:  Audenreid*s  Appeal,  89  Pennsylvania  State,  114; 
33  Am.  Rep.  731. 

Guardian  and  ward :  Ferguson  v.  Loioery,  54  Alabama,  510 ;  25  Am.  Rep. 
718;  Bickerstaff  v.  Marlin,  60  Mississippi,  509;  45  Am.  Rep.  418;  MannY. 
McDonald,  10  Humphrey  (Tennessee),  275. 

Equitable  wardship :  Jacox  v.  Jacox,  40  Michigan,  473 ;  29  Am.  Rep.  547. 

Attorney  and  client :  Dickinson  v.  Bradford,  59  Alabama,  581 ;  31  Am.  Rep. 
23 ;  Evans  v.  Ellis,  5  Denio  (New  York),  640;  Stout  v.  Smith,  98  New  York, 
25 ;  50  Am.  Rep.  632 ;  Darlington's  Estate,  147  Pennsylvania  State,  624 ;  80 
Am.  St.  Rep.  776  (attorney  in  fact). 

Minister  and  parishioner,  or  religious  adviser  and  disciple :  Connor  v. 
Stanley,  72  California,  556 ;  1  Am.  St.  Rep.  84 ;  Finegan  v.  Theisen,  92  Mich- 
igan, 173  ;  Thompson  v.  Hawks,  14  Federal  Reporter,  902.  Contra :  Jackson  v. 
Ashton,  11  Peters  (U.  S.  Supr.  Ct.)  255  {oHter). 

Agent  and  principal :  Hall  v.  Knappenberger,  97  Missouri,  609 ;  10  Am.  St. 
Rep.  337. 

Contra  as  to  mere  confidential  friends :  Pressley  v.  Kemp,  16  South  Carolina, 
834 ;  42  Am.  Rep.  635 ;  Hemingway  v.  Coleman,  49  Connecticut,  390 ;  44  Am. 
Rep.  243.  In  the  former  case,  an  unmarried  woman,  seventy  years  old,  feeble 
and  deaf,  deeded  a  considerable  part  of  her  property,  twelve  days  before  her 
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death,  to  a  yomig  unmarried  man,  in  wlioee  family  she  was  living,  to  whom 
she  was  strongly  attached,  and  who  had  acted  as  her  agent  in  a  few  instances. 
The  deed  was  drawn  by  an  attorney  under  her  directions,  and  was  executed 
in  the  grantee's  presence,  after  she  had  read  and  understood  it.  She  had 
previously  executed  a  will  bestowing  the  same  property  on  charities.  No 
coercion  being  shown,  it  was  held  that  the  deedv  should  not  be  set  aside  for 
constructive  fraud  on  account  of  the  relations  of  the  parties.  Citing  Huguenin 
V.  Bcueley,  but  deeming  it  to  hold  the  rule  "  more  strictly  than  it  is  held  by 
the  Courts  of  this  country,"  and  emphasizing  the  fact  that  the  transaction 
would  have  been  valid  if  done  through  the  medium  of  a  will.  In  the  Conneo* 
ticut  case,  the  defendant  had  been  a  trusted  labourer  in  the  service  of  A.  in 
taking  care  of  oyster  beds.  Seven  years  after  he  left  the  service,  but  while 
on  friendly  terms  with  A.,  the  latter  became  mentally  feeble  and  unable  to 
manage  his  affairs,  and  his  wife,  intelligent  and  capable,  transacted  them  for 
him.  The  wife,  on  defendant's  advice  and  through  his  agency,  sold  part  of 
the  oyster  beds,  and  wishing  to  sell  the  rest,  and  defendant  oifered  to  buy 
them,  and  she  said  he  might  have  them  if  he  would  pay  as  much  as  any  one 
else.  Defendant  offered  9200,  although  he  knew  they  were  worth  f 500.  The 
sale  was  completed  on  those  terms,  the  wife  believing  defendant  honest  and 
friendly,  and  that  he  would  offer  a  fair  price,  and  making  no  inquiry,  and 
he  knowing  her  reliance.  Held,  that  the  sale  should  not  be  set  aside.  The 
latter  case  may  be  supportable,  but  not  so  of  the  former,  in  the  writer's 
opinion.  The  contrary  was  held  in  Zimmerman  v.  Bitner,  Maryland,  to 
appear. 

In  A  udenreid*s  Appeal^  supra,  A.  was  seventy  years  old,  very  wealthy,  infirm 
and  confined  to  the  house,  but  of  sound  mind  and  judgment.  F.  was  his 
physician  and  confidential  friend.  A.  executed  a  contract  with  F.,  by  which 
in  consideration  of  one  dollar  and  F.'s  services  in  procuring  certain  stock  for 
A.,  A.  agreed  to  transfer  a  certain  interest  in  it  to  F.  F.  realized  about 
950,000  thereby.  It  did  not  appear  that  A.  had  any  independent  advice. 
Held,  that  F.  was  at  liberty  to  show  that  the  transaction  was  a  gift,  and  that 
the  burden  of  proof  of  fairness  was  not  on  him.  Of  this,  the  present  writer 
is  still  of  opinion,  as  he  declared  himself  in  a  note  to  the  case,  33  Am.  Rep. 
736,  that  it  "  is  opposed  to  the  almost  unanimous  current  of  authority." 

The  doctrine  is  not  applicable  to  wills.  Mackall  v.  Mackall,  135  United 
States,  167 ;  Bancroft  v.  Otis,  91  Alabama,  279  ;  24  Am.  St  Rep.  904.  Tyson 
V.  Tyson's  Exr^s,  37  Maryland,  683 ;  Post  v.  Mason,  91  New  York,  539. 

See  Lawson  on  Contracts,  §§  260-268 ;  Pomeroy's  Equity  Jurisprudence, 
pp.  1268  et  seq. ;  1370  et  seq.,  citing  the  principal  cases. 

In  Hall  V.  Perkins,  3  Wendell  (New  York  Court  of  Errors),  626,  the  doctrine 
was  unanimously  applied  where  a  simple,  ignorant,  young  nephew  was  in- 
duced by  his  uncle,  an  advocate  (par  courtoisie)  in  justice's  court,  to  accept  a 
conveyance  of  land  worth  not  more  than  9240  in  satisfaction  of  a  claim  of  at 
least  9500. 
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No.  78.— OAKES  v.  TURQUAND 

PEEK  V.   THE  SAMK 

Ee  OVEKEND,  GURNEY,  &  CO. 
(1867.) 

BULE. 

The  right  to  rescind  a  voidable  contract  must  be  exer- 
cised within  a  reasonable  time,  and  is  destroyed  when 
restitiUio  in  integrum  has  become  impossible.  Declared  insol- 
vency of  a  company  which  is  followed  by  a  winding-up 
order  puts  an  end  to  any  right  of  rescission  of  the  contract 
of  membership,  on  the  ground  of  misrepresentation  or 
otherwise. 

Oakes  (Appellant)  v.  Tnrqnand  ft  Another  (Kespondent). 
Peek  y.  The  Same. 
In  re  Overend,  Onrney,  ft  Co. 

L.  R.,  2  H.  L.  325-379  (8.  c.  36  L.  J.  Ch.  949;  16  L.  T.  806). 

Company,  —  Contr^ution,  —  Fraud.  —  Winding-up.  [325] 

Where  a  person  has  been,  by  the  fraudulent  misrepresentations  of  directors, 
or  by  their  fraudulent  concealment  of  facts,  drawn  into  a  contract  to  pur- 
chase shares  in  a  company,  the  directors  cannot  enforce  the  contract  against 
him,  but  he  may  rescind  it.    But  he  must  do  so  within  a  reasonable  time. 

A  contract  induced  by  fraud  is  not  void,  but  voidable;  and  therefore 
though  the  persons  who  by  their  fraud  induced  it  may  not  enforce  it,  other 
persons  may,  in  consequence  of  it,  acquire  interests  and  rights  which  they 
may  enforce  against  the  party  who  has  been  so  induced  to  enter  into  it. 

The  Limited  Liability  Acts  previous  to  1862  do  not  destroy,  but  only  re- 
strict the  liability  of  a  shareholder  in  a  company  formed  under  their  pro- 
visions, and  change  the  form  of  enforcing  it. 

The  direct  remedy  of  a  creditor  of  an  incorporated  company  is  solely 
against  the  company,  and  not  against  its  individual  members  as  upon  a  con- 
tract with  them.  But  though,  as  between  the  company  and  the  member,  the 
member  might  have  a  good  legal  or  equitable  defence  to  a  call  upon  himself, 
he  may  be  liable  to  contribute  to  the  assets  of  the  company  required  for  the 
payment  of  the  company's  creditors. 
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[326]  A.  applied,  on  the  faith  of  statements  in  a  prospectus,  for  shares  in  a 
limited  liability  company.  They  were  allotted.  His  name  was  pnt  on 
the  register  of  shareholders.  At  the  end  of  niLe  mouths  the  company  failed. 
It  was  ordered  to  be  wound  up.  A.  then  applied  to  have  his  name  removed 
from  the  list  of  contributories. 

Htldy  affirming  the  decision  of  Malins,  Y.  C,  that  it  was  properly  placed 
there. 

The  first  of  these  cases  was  an   appeal  against  a  decision  of 

Vice-Chancellor  Malins,  by  which  the  name  of  Mr.  Oakes  was 

kept  on  the  register  of  members  of  the  company  called  "  Overend, 

Gurney,  &  Co.,  Limited,"  and  he  had  been  held  liable  to 

[*  327]  answer  any  call  *  that  might  be  made  upon  him  by  the 

liquidators  appointed  to  wind  up  the  company. 

The  second  was  an  appeal  by  Mr.  Peek  against  a  like  decision, 
the  only  difference  between  the  two  cases  themselves  being  that 
Mr.  Oakes  was  an  original  allottee  of  the  shares  in  respect  of  which 
liability  was  fixed  on  him,  while  Mr.  Peek  had  purchased  his 
shares  in  the  ordinary  way. 

Both  the  appellants  alleged,  in  substance,  that  the  representa- 
tions made  by  the  directors  of  the  company  were  false  and  fraudu- 
lent, and  that  in  consequence  of  such  false  and  fraudulent 
representations,  and  by  means  thereof,  they  had  become  the  hold- 
ers of  the  shares.  They  insisted,  therefore,  that  they  were,  as  a 
result  of  the  imposition  practised  upon  them,  released  from  all 
liability  to  have  their  names  kept  on  the  list  of  members,  and  be 
made  to  contribute  to  the  debts  of  the  company. 

The  company  had  begun  business  on  the  1st  of  August,  1865, 
and  stopped  payment  on  the  10th  of  May,  1866.  On  the  11th  of 
May  Vice-Chancellor  Kixdeksley  made  an  order  appointing,  pro- 
visionaDy,  Messrs.  Turquand  and  Harding  to  be  the  official  liqui- 
dators of  the  company.  An  extraordinary  general  meeting  of  the 
members  of  the  company  was  called  for  the  11th  of  June,  1866, 
"  to  consider  the  position  of  the  affairs  of  the  company,  and,  if 
deemed  expedient,  to  pass  the  following  resolution :  '  That  the  com- 
p.. nr  cannot,  by  reason  of  its  liabilities,  continue  its  business,  and 
that  it  is  advisable  to  wind  up  the  same  voluntarily.' "  The  meet- 
ing was  held,  and  363  shareholders,  representing  30,193  shares, 
were  present,  and  623  shareholders,  representing  26,312  shares^ 
sent  proxies.  The  resolution  actually  passed  was  this :  "  That  it 
fans  been  proved  to  the  satisfaction  of  this  meeting  that  Oreieiid. 
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Gurney  &  Co.,  Limited,  cannot,  by  reason  of  its  liabilities,  con- 
tinue its  business,  and  that  it  is  advisable  to  wind  up  the  same 
voluntarily  under  the  supervision  of  the  Court,  and  that  William 
Turquand  and  Robert  Palmer  Harding,  of  &c.,  be  and  are  hereby 
appointed  liquidators."  Two  shareholders  (Mr.  Henry  Kingscote 
and  Mr.  Henry  Grissell)  and  one  depositor  (Mr.  Charles  Oppenheim) 
were  appointed  a  committed  of  supervision. 

Petitions  for  winding  up  the  company  were  presented,  and  were 
heard  before  Vice-Chancellor  Kindersley  on  the  22nd  of 
June,  1866,  *  when  the  following  order  was  made  :  "  That  [*328] 
the  voluntary  winding  up  of  the  said  Overend,  Gurney  & 
Co.,  Limited,  referred  to  in  the  afl&davit  of  William  Bois,  filed  on 
the  22nd  of  June,  1866,  be  continued,  but  subject  to  the  super- 
vision of  this  Court,  and  that  William  Turquand  and  Eobert  Palmer 
Harding  be  continued  as  liquidators,  and  that  any  of  the  proceed- 
ings under  the  said  voluntary  winding-up  might  be  adopted  as  the 
Judge  should  think  fit." 

The  liquidators  put  the  names  of  Mr.  Oakes  and  Mr.  Peek  on 
the  list  of  contributories ;  and  on  the  20th  of  August,  1866,  made 
a  call  of  10  per  cent,  on  the  members  of  the  company  in  respect  of 
the  unpaid  portion  of  the  shares.  Notice  of  motion  to  remove  the 
names  of  these  appellants  from  the  list,  and  to  stay,  as  against 
them,  all  proceedings  on  the  call,  having  been  given,  the  motion 
was  heard  before  Vice-Chancellor  Malins,  who,  on  the  9th  of 
February  and  the  7th  of  March,  1867,  made  orders  dismissing  the 
motion,  and  directing  that  Mr.  OakeS  and  Mr.  Peek  should  pay 
the  costs  of  the  liquidators,  and  that  the  costs  of  Mr.  Oppenheim, 
the  depositor,  who  represented  the  creditors,  should  come  out 
of  the  assets  of  the  company.  This  appeal  was  brought  against 
these  orders. 

The  facts  of  the  case  are  stated  somewhat  more  in  detail  in  the 
judgment  of  the  Lord  Chancellor. 

The  case  was  fully  argued,  and  on  a  subsequent  day,  — 
15  Aug.   The  Lord  Chanckllob  (Lord  Chelmsford)  :  —     [340] 
My  Lords,  these  are  appeals  from  orders  of  Vice-Chan- 
cellor Malins,  refusing  to  remove  the  names  of  the  appellants  from 
the  register  of  members  of  the  company  of  Overend,  Gurney  &  Co., 
Limited,  and  from  the  list  of  contributories  of  the  said  company, 
and  to  rectify  the  register  accordingly.     The  cases  are  of  the  great- 
est importance,  and  the  decision  of  this  House  upon  tliem  will 
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determine  for  the  future  the  rights  and  liabilities  of  creditors  and 
shareholders  of  a  limited  liability  company  upon  its  winding  up 
under  the  Companies  Act,  1862. 

The  appellants  dispute  their  liability  to  be  placed  upon  the  list 
of  contributories  on  the  ground  that  they  were  induced  to  take 
shares  in  the  company  by  false  and  fraudulent  representations 
made  by  the  directors  in  a  prospectus  issued  by  them  on 
[*  341]  its  *  formation ;  that  consequently  their  agreements  to 
become  shareholders  in  the  company  are  not  binding  upon 
them,  and  that  they  never,  by  any  subsequent  act,  affirmed  them 
or  acquiesced  in  their  validity.  The  appellant  Oakes  was  an  origi- 
nal allottee  of  his  shares ;  the  appellant  Peek  purchased  his  in  the 
market,  either  from  an  allottee  or  from  a  purchaser  from  an 
allottee.  In  considering  the  case,  I  shall  look  at  it  throughout  as 
if  Oakes  was  the  only  appellant,  because  if  he  fails  to  establish  his 
right  to  be  relieved  from  liability.  Peek  cannot  possibly  succeed. 

The  prospectus  of  the  company  was  dated  on  the  12th  of  July, 
1865.  Oakes,  on  the  15th  of  July,  applied  for  100  shares,  but  twenty- 
five  only  were  allotted  to  him.  There  can  be  no  doubt  that  Oakes 
was  induced  by  the  prospectus  to  take  his  shares ;  and,  therefore, 
the  first  question  to  be  considered  is,  whether,  as  he  alleges,  the 
representations  it  contained  were  false  and  fraudulent 

The  company  was  formed,  as  the  prospectus  states,  "for  the 
purpose  of  carrying  into  effect  an  arrangement  for  the  purchase, 
from  Overend,  Gumey,  &  Co.,  of  their  long-established  business  of 
bill  brokers  and  money  deaTers."  In  order  to  form  an  opinion  of  the 
true  character  of  the  statements  made  in  the  prospectus,  it  is  neces- 
sary to  know  what  was  the  state  of  the  firm  of  Overend,  Gumey,  & 
Co.,  at  the  time  when  it  was  proposed  to  convert  their  partnership 
into  a  joint  stock  company.  At  this  period  they  stood  high  in  the 
commercial  world.  Their  dealings  and  transactions  were  known  to 
be  of  a  most  extensive  description,  and  they  were  supposed  to  be 
carrying  on  their  business  upon  a  safe  and  sure  basis.  But  it  appears 
from  the  aflSrmation  of  Mr.  John  Henry  Gumey,  one  of  the  firm, 
that,  for  some  time  before,  the  partners  managing  the  business  had 
been  making  considerable  advances  of  an  exceptional  character  to 
various  parties  and  companies,  upon  securities  of  a  speculative  and 
uncertain  nature,  and  that,  "  on  a  close  examination  which  was 
undertaken  prior  to  the  transfer  of  the  business  to  the  company  of 
*  Overend,  Gumey,  &  Ca,  Limited,'  it  was  found  that  the  doubtful 
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advances  amounted  to  £4,199,000,  of  which  sum  it  was  estimated 
that  .£1,082,000  only  would  be  realized,  leaving  the  sum  of 
£3,117,000  to  be  provided." 

From  the  same  source  of  infonnation  we  learn,  that  from  the 
year  1860  the  total  result  of  all  the  operations  of  the  firm 
had  *  been  a  loss  of  about  £500,000  a  year.  Mr.  Gumey  [*  342] 
described  the  business  carried  on  by  Overend,  Gumey,  & 
Co.,  as  having  been  of  an  exceedingly  extensive  and  profitable 
nature,  and  stated  that  for  the  five  years  ending  on  the  31st 
December,  1860,  after  allowing  interest  upon  capital,  and  upon  the 
balances  to  the  credit  of  the  partners,  the  profits  divided  amongst 
the  several  partners  averaged  upwards  of  £190,000  per  annum; 
but  that,  subsequent  to  that  period,  the  actual  net  profits  had  not 
been  ascertained  or  appropriated,  but  were  reserved  to  meet  the 
losses  consequent  upon  the  exceptional  business  before  mentioned. 
From  this  statement  it  might  be  supposed  that  a  different  course 
was  adopted  with  respect  to  the  profits  of  the  business  after  1860 
from  that  which  had  been  pursued  previously.  But  upon  the  cross- 
examination  of  Mr.  Gumey  he  proved,  that  in  1855,  and  every 
succeeding  year  down  to  1860,  portions  of  the  balances  .had  always 
been  employed  in  writing  off  losses. 

Such  was  the  condition  of  the  partnership  of  Overend,  Gumey, 
&  Co.,  at  the  time  when  it  was  proposed  to  turn  it  into  a  joint  stock 
company. 

The  partners  in  the  firm,  who  were  to  become  directors  of  the 
new  company,  were,  of  course,  acquainted  with  all  these  particulars, 
and  the  other  persons,  whose  names  appear  on  the  prospectus  as 
directors,  must  have  been  fully  informed  of  them. 

Under  these  circumstances  the  prospectus,  which  the  appellant 
alleges  to  be  false  and  fraudulent,  was  issued.  It  is  headed,  in  very 
large  characters,  with  a  name  likely  to  attract  attention  and  inspire 
confidence,  "  Overend,  Gurney,  &  Co.,  Limited,"  and  describes  the 
intended  capital  of  the  company  to  be  £5,000,000,  in  100,000  shares 
of  £50  each,  of  which  it  is  said  it  is  not  intended  to  call  up  more 
than  <£15  per  share.  After  describing  the  purpose  for  which  the 
company  was  formed,  the  prospectus  proceeds :  "  The  consideration 
for  the  goodwill  being  <£  500,000,  one- half  being  paid  in  cash  and 
the  remainder  in  shares  in  the  company,  with  £15  per  share  credited 
thereon,  terms  which,  in  the  opinion  of  the  directors,  cannot  fail  to 
ensure  a  highly  remunerative  return  to  the  shareholders." 
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It  is  said  that  everything  which  is  stated  in  the  prospectus  is 
literally  true,  and  so  it  is.  But  the  objection  to  it  is,  not  that  it 
does  not  state  the  truth  as  far  as  it  goes,  but  that  it  con- 
[*  343]  ceals  most  *  material  facts  with  which  the  public  ought 
to  have  been  made  acquainted,  the  very  concealment  of 
which  gives  to  the  truth  which  is  told  the  character  of  falsehood 
If  the  real  circumstances  of  the  firm  of  Overend,  Gumey,  &  Co.  had 
been  disclosed,  it  is  not  very  probable  that  any  company  founded 
upon  it  would  have  been  formed.  Indeed,  it  was  admitted  in  the 
course  of  the  ailment  that  if  the  true  position  of  the  affiiirs  of 
Overend,  Gurney,  &  Ck).  had  been  published  it  would  have  entailed 
the  ruin  of  the  old  firm,  and  would  have  been  utterly  prohibitory 
of  the  formation  of  the  new.  To  which  the  only  answer  which 
fairly  suggests  itself  is, "  Then  no  company  ought  ever  to  have 
been  attempted,  because  it  was  only  possible  to  entice  persons  to 
become  shareholders  by  improper  concealment  of  facts." 

From  the  memorandum  and  articles  of  association  and  deed  dt 
covenant  in  relation  to  the  business,  to  which  applicants  for  shares 
were  referred  in  the  prospectus,  nothing  unfavourable  to  the 
prospects  of  the  new  company  could  be  gathered.  But  from  a 
deed  of  arrangement  contemporaneous  with  the  deed  of  covenant, 
the  existence  of  which  was  not  made  known  in  the  prospectus,  the 
real  conditions  of  the  transfer  of  the  business  of  Overend,  Gumey, 
&  Co.  appear.  It  is  true  the  prospectus  states  that  the  vendors 
guaranteed  the  company  against  any  loss  on  the  assets  and  liabili- 
ties transferred,  which,  it  is  said,  was  sufficient  to  inform,  or,  at 
least,  to  caution,  persons  disposed  to  take  shares  that  there  might 
be  unsatisfied  liabilities  of  Overend,  Gumey,  &  Co.  to  be  provided 
for.  But  without  dwelling  on  the  postponement  of  the  full  effect 
of  the  guarantee  for  three  years  by  the  private  deed  of  arrange- 
ment, the  statement  that  £500,000  were  given  as  the  eonsideratioii 
for  the  goodwill  was  calculated  not  merely  to  lull  suspicion  as  to 
tlie  state  of  the  affairs  of  Overend,  Gumey,  &  Co.,  but  to  attract 
persons  to  join  the  proposed  company.  No  one  can  for  a  moment 
suppose  that  if  it  had  been  possible  to  take  the  goodwill  of  Overend, 
Gumey,  &  Co.'s  business  into  the  market  with  a  disclosure  of  all 
the  drcumstanoes  attending  the  business,  it  would  have  realised  a 
single  shilling ;  but  the  parties,  some  of  whom  were  both  vendois 
and  purchasers,  arranged  amongst  themselves  for  the  payment  of 
a  sum  for  this  unmarketable  goodwill,  the  half  ot  which  must  have 
come  out  of  the  moneys  of  the  shareholders. 
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*  It  is  said  that  the  directors  believed  hand  fide  that  the  [*  344] 
company  would  be  a  profitable  concern,  and  upon  the 
strength  of  that  opinion  they  themselves  took  shares,  and  never 
parted  with  those  shares,  although  at  one  time  they  were  at  a 
premium. 

With  respect  to  this  proof  of  the  sincerity  of  their  belief,  it  must 
be  observed  that  they  were  each  of  them  compelled  to  possess 
200  shares  as  the  qualification  of  a  director  under  the  articles  of 
association.  I  entertain  no  doubt,  however,  that  the  directors  were 
honestly  and  sincerely  of  opinion  that  if  they  could  procure  addi- 
tional capital,  and  could  carry  on  some  of  the  business  of  Overend, 
Gurney,  &  Co.  on  a  healthier  system,  the  company  would  succeed. 
But  as  the  experiment  was  to  be  made  with  other  people's  money 
as  well  as  with  their  own,  I  tliink  they  were  bound  to  furnish  to 
others  the  information  which  they  possessed  themselves,  and  so 
enable  others  to  form  a  competent  judgment  as  to  the  prudence  of 
embarking  in  the  new  concern. 

If  this  had  been  a  case  between  Oakes  and  the  company,  in 
which  he  sought  to  be  relieved  from  his  contract,  as  in  Venezuela 
Railway  Company  v.  Kisch,  L.  R,  2  H.  L.  99,  No.  73,  p.  759,  ante,  or 
the  company  had  been  suing  him  for  calls,  as  in  The  Bwlch-y-Plvm 
Lead  Mining  Company  v.  Baynes^  L.  E.,  2  Ex.  324 ;  36  L.  J.  Ex.  183, 
he  would  have  succeeded  in  the  one  case,  and  the  company  would 
have  failed  in  the  other,  on  the  ground  —  which,  I  venture  to  think, 
was  correctly  laid  down  in  the  recent  case  of  The  Western  Bank 
of  Scotland  v.  Addie,  L.  R,  1 IL  L.  Sc.  145  in  this  House  —  that 
*'  where  a  person  has  been  drawn  into  a  contract  to  purchase  shares 
belonging  to  a  company  by  fraudulent  misrepresentations  "  (and  I 
would  here  add,  "  by  fraudulent  concealment ")  *  of  the  directors, 
and  the  directors  seek  to  enforce  that  contract,  or  the  person  who 
has  been  deceived  institutes  a  suit  against  the  company  to  rescind 
the  contract  on  the  ground  of  fraud,  the  purchaser  cannot  be  held 
to  his  contract,  because  a  company  cannot  retain  any  benefit  which 
they  have  obtained  through  the  fraud  of  their  agent" 

It  is  quite  clear,  therefore,  that  Oakes  might  originally  have 
disaffirmed  that  contract,  and  divested  himself  of  his  shares,  and 
that  he  never  did  any  act  to  affirm  it,  nor  was  aware  of  the  true 
state  of  the  firm  of  Overend,  Gurney,  &  Co.  at  the  time  of 
the  *  formation  of  the  new  company,  nor  until  after  the  [*  345] 
failure.    No  dividend  was  paid  to  the  shareholders,  and  no 


886  CONTKACT. 


Vo.  78.~0akM  ▼.  Tuxquaad,  L.  X.,  8  H.  L.  846,  846. 


general  meeting  was  called,  the  articles  of  association  prescribing 
that  the  first  general  meeting  should  be  held  not  more  than  twelve, 
nor  less  than  ten  months  from  the  day  of  incorporation,  and  the 
company  having  come  to  an  end  before  the  twelve  or  even  the  ten 
months  had  expired. 

Such  was  the  position  of  Oakes  when  the  order  for  winding  up 
the  company  was  made  on  the  22nd  of  June,  1866.  His  name, 
being  upon  the  register  of  shareholders,  was  placed  (as  a  matter  of 
course)  by  the  liquidators  upon  the  list  of  contributories.  A  motion 
was  made  before  Vice-Chancellor  Malins  to  remove  his  name  from 
the  list,  when  his  Honour  refused  to  make  any  order,  and  from 
that  refusal  the  present  appeal  is  brought. 

The  question,  as  I  have  already  said,  is  one  of  the  highest 
importance,  involving  present  pecuniary  interests  to  an  enormous 
extent,  and  calling  for  a  final  decision  upon  the  relation  to  each 
other  of  creditors  and  shareholders  of  limited  companies  in  every 
case  of  a  winding-up  under  the  Companies  Act,  1862. 

On  the  part  of  the  creditors,  it  is  said  that  every  person  whose 
name  is  found  upon  the  register  at  the  time  when  the  order  for 
winding  up  is  made  is  a  shareholder,  and  liable  to  contribute 
towards  the  payment  of  the  debts  of  the  company  to  the  extent  of 
the  sums  due  upon  his  shares,  unless  he  can  prove  that  his  name 
was  put  upon  the  register  without  his  consent 

On  the  part  of  the  shareholders  it  is  contended  that  a  person 
who  has  been  induced  by  fraud  to  enter  into  a  contract  to  take 
shares,  and  whose  name  is  afterwards  placed  upon  the  register, 
never  becomes  a  shareholder,  because  his  agreement,  being  obtained 
by  fraud,  is  of  no  validity.  In  support  of  this  proposition,  the 
words  of  my  noble  and  learned  friend  (Lord  Cranworth)  in  The 
Venezmla  Railway  Company  v.  Kisch,  L.  R,  2  H.  L.  99,  p.  759,  ante, 
were  cited,  where  he  said :  "  The  case  of  the  respondent  is  that  he 
never  was  a  member,  for  that  he  was  induced  to  take  shares  by 
fraudulent  representations,  which  entitle  him  to  repudiate  and  treat 
as  null  all  which  he  was  induced  tb  do."  My  noble  and  learned 
friend  never  meant  to  deny  the  distinction  between  void 
[*  346]  and  voidable  contracts,  or  to  say  that  *  an  agreement  ob- 
tained by  fraud  is  in  no  case  any  agreement  at  all.  His 
language  must  be  understood  in  its  application  to  the  case  before 
him,  in  which  the  respondent  seeking  relief  from  the  contract  into 
which  he  had  been  drawn  by  fraud,  was  entitled,  if  he  chose  to 


B.  C.  VOL.  VI.]      SECT.  XI.  —  BESCI88I0N  OF  CONTEACTS.  887 

ITo.  7S.  — OakM  ▼.  Torqnaiid,  L.  S.,  8  H.  L.  846-360. 

repudiate  it,  to  treat  it  as  null  and  void  ab  initio,  and  therefore  to 
say  that  he  never  was  a  member. 

The  distinction  between  void  and  voidable  contracts  is  one  which 
will  be  found  very  necessary  to  be  borne  in  mind  when  we  come  to 
consider  the  words  of  the  Companies  Act,  1862,  upon  which  the 
question  of  Oakes's  liability  will  ultimately  turn.  It  is  a  settled 
rule  of  law,  as  Mr.  Justice  Cbompton  said,  in  Clarke  v.  Dickson, 
K  6.  &  £.  148, "  that  a  contract  induced  by  fraud  is  not  void,  but 
voidable  only  at  the  option  of  the  party  defrauded."  If  it  were 
otherwise,  if  a  contract  induced  by  fraud  were  void,  there  would 
be  an  end  of  the  question  in  this  case,  because  a  contract  void  in 
itself  can  have  no  valid  beginning,  and  Oakes  never  would  have 
become  a  shareholder  of  the  company. 

After  stating  and  commenting  on  the  various  provisions  of  the 
Companies  Act,  1862,  he  proceeded :  — 

*  The  result  of  these  provisions  of  the  Act  is  that  a  con-  [*  349] 
tributory  is  a  person  who  has  agreed  to  become  a  member 
of  the  company,  and  whose  name  is  upon  the  register. 

Did  the  appellant  then  agree  to  become  a  member?  His 
counsel  answer  this  question  in  the  negative;  because  they  say 
that  a  person  who  is  induced  by  fraud  to  enter  into  an  agreement 
cannot  be  said  to  have  agreed  ;  the  word  "  agreed  "  meaning  having 
entered  into  a  binding  agreement.  But  this  is  a  fallacy.  The 
consent  which  binds  the  will  and  constitutes  the  agreement  is 
totally  different  from  the  motive  and  inducement  which  led  to  the 
consent  An  agreement  induced  by  fraud  is  certainly,  in  one 
sense,  not  a  binding  agreement,  as  it  is  entirely  at  the 
*  option  of  the  person  defrauded  whether  he  will  be  bound  [*  350] 
by  it  or  not.  In  the  present  case,  if  the  company  formed 
on  the  basis  of  the  partnership  of  Overend,  Gumey,  &  Co.,  had 
realized  the  expectations  held  out  by  the  prospectus,  the  appellant 
would  probably  have  retained  his  shares,  as  he  would  have  had  an 
undoubted  right  to  do.  But  when  the  order  for  winding  up  came, 
and  found  him  with  the  shares  in  his  possession,  and  his  name 
upon  the  register,  the  agreement  was  a  subsisting  one.  How  could 
it  then  be  said  that  he  was  not  a  person  who  had  agreed  to  be- 
come a  member  ?  To  hold  otherwise  would  be  to  disregard  the 
long  and  well-established  distinction  between  void  and  voidable 
contracts. 
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[353]  In  the  conclusion  at  which  I  have  arrived  in  this  case 
I  rely  altogether  upon  the  words  of  the  Act  I  do  not 
take  into  consideration  the  principle  which  has  governed  many  de- 
cisions, as  to  which  of  two  innocent  persons  is  to  suffer ;  but  I  can- 
not help  remarking  upon  the  singular  state  of  things  which  would 
result  from  relieving  the  appellant  from  his  liability.  The  same 
right  of  relief  established  by  him  would  belong  to  all  the  allottees 
of  shares  who  had  retained  them  in  their  possession ;  and  in  the 
winding  up  of  this  company  the  only  contributories  to  the  debts  of 
the  company  would  be  the  directors  and  those  unfortunate  share- 
holders who  had  purchased  their  shares  in  the  market.  So  that, 
although  the  shareholders  who  had  suffered  by  the  fraud  of  the 
directors  might  recover  from  them  the  full  amount  of  the  damages 
sustained,  the  creditors  could  only  make  the  directors  of  this  lim- 
ited liability  company  contribute  towards  payment  of  their  debts 
to  the  extent  of  their  shares. 

[356]  In  my  opinion,  my  Lords,  the    decree    of    the  VicE- 

Changellob  ought  to  be  afi&rmed,  but  with  a  variation  as 
to  the  costs,  which  must  be  borne  by  each  of  the  appellants  in 
respect  of  his  own  case.  I  submit  to  your  Lordships  that  these 
appeals  ought  to  be  dismissed  with  costs. 

Lord  Cranwobth:  — 

My  Lords,  the  appellant,  Mr.  Oakes,  in  order  to  sustain  his  ap- 
peal, must  make  out  two  propositions.  He  must  satisfy 
[•357]  the  *  House,  first,  that  he  was  induced  to  take  his  shares 
in  Overend,  Gumey,  &  Co.,  Limited,  by  the  fraud  of  the 
company,  or  of  those  for  whom  the  company  became  responsible ; 
and,  secondly,  if  that  is  made  out,  that  he  ought  not  to  be  retained 
on  the  list  of  contributories.  The  first  question  is  one  of  fact,  and 
its  determination,  however  important  to  the  parties  concerned,  is 
of  no  general  interest.  The  other  question  is  of  very  extensive 
consequence  in  the  mercantile  world.  It  is  of  the  utmost  impor- 
ttmce  that  persons  dealing  with  joint  stock  companies  should  be  in 
no  doubt  as  to  who  are  the  persons  to  whom  they  are  entitled  to 
look  as  liable  to  perform  the  obligations  and  pay  the  debts  of  the 
partnership. 

I  shall  proceed  at  once  to  consider  this  second  question,  —  to 
determine  what  are  the  relative  rights  of  Mr.  Oakes  and  the  cred- 
itors ;  and  for  this  purpose  shall  assume  it  to  be  true  that  he  was 
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induced  to  take  shares  by  the  fraud  of  the  company,  or  of  those 
for  whom  the  company  became  responsible.  There  is  no  doubt 
that  the  direct  remedy  of  a  creditor  is  solely  against  the  incor- 
porated company.  He  has  no  dealing  with  any  individual  share* 
holder ;  and  if  he  is  driven  to  bring  an  action  to  enforce  any  right 
he  may  have  acquired,  he  must  sue  the  company,  and  not  any  of 
the  members  of  whom  it  is  composed.  This  being  so,  the  argument 
of  the  appellant  is,  that  it  is  only  to  the  assets  of  the  company  that 
the  creditor  can  resort,  and  so  that  the  only  question  is,  of  what 
those  assets  consist  This  question,  he  contends,  so  far  as  the 
assets  consist  of  money  to  be  recovered  by  legal  process  against 
other  persons,  whether  shareholders  or  not,  can  only  be  solved  by 
ascertaining  what  rights  the  company  has  against  those  other 
persons.  If  in  any  proceeding  by  the  company  instituted  for  the 
purpose  of  recovering  money  from  any  person,  that  person  has  a 
valid  defence,  whether  legal  or  equitable,  the  appellant  contends 
that  the  sum  claimed  from  him  does  not  form  part  of  the  assets  of 
the  company.  These  assets,  he  says,  consist  solely  of  property  in 
the  actual  possession  of  the  company,  or  which  the  company  can 
recover  by  means  of  legal  proceedings.  In  this  case  the  appellant 
contends  that  he  was  induced  to  become  a  shareholder  by  means 
of  a  fraud  which  entitles  him  to  repudiate  the  status  of  share* 
holder,  and  to  say,  as  between  himself  and  the  company,  that  he 
never  held  a  share.  And  if  he  can  say  this  against  the 
company,  then  *the  appellant  contends  he  can  say  it  [*358J 
against  all  the  world,  for  his  liability  is  a  liability  to  the 
company  and  to  no  one  else. 

But  it  must  be  borne  in  mind  that  a  company  formed  under  the 
statutes  of  1862  is  hot  a  mere  common-law  corporation ;  its  rights 
and  liabilities  depend  in  great  measure  on  statutable  provisions ; 
and  in  order  fully  to  understand  and  interpret  them  we  must  con* 
sider  not  merely  the  enactments  of  the  Companies  Act,  1862,  under 
which  the  firm  of  Overend,  Gurney,  &  Co.,  Limited,  was  incorpo* 
rated,  but  also  the  other  Acts  previously  passed  in  pari  materia. 
When  it  became  the  habit  and  interest  of  persons  engaged  in  com^ 
merce  to  unite  in  great  numbers  for  carrying  on  any  particular 
trade,  it  soon  became  evident  that  the  ordinary  provisions  of  the 
laws  of  this  country  were  ill  adapted  to  the  business  of  such  bodies. 
It  is  a  general  principle  of  mercantile  law  that  when  two  or  more 
persons  are  associated  in  partnership  for  carrying  on  a  trade,  every 
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partner  can  bind  his  copartners  in  all  contracts  made  in  the  ordi- 
nary course  of  the  business.  But  where  a  hundred  persons  or 
upwards  are  engaged  in  any  particular  trade  to  be  managed  by 
directors  acting  for  the  whole  body,  that  principle  plainly  became 
very  inconvenient  in  its  application.  So,  again,  it  was  a  principle 
of  our  Courts  that  in  any  proceeding  by  or  against  a  partnership, 
all  the  partners  must  either,  as  plaintiffs  or  defendants,  be  made 
parties  to  the  proceeding.  But  when  numerous  members  of  a  part- 
nership, to  the  extent  of  many  hundreds  of  persons,  were  concerned 
as  partners,  this  rule  would,  if  adhered  to,  have  made  litigation 
practically  impossible,  and  would  often  have  amounted  to  a  denial 
of  justice. 

To  meet  these  and  many  other  difficulties  arising  from  the  same 
or  similar  causes,  the  Legislature  has  from  time  to  time  interfered, 
the  last  general  Act  on  the  subject  being  the  Companies  Act,  1862, 
under  which  Overend,  Gurney,  &  Co.,  became  incorporated.  I  have 
already  observed,  that  in  order  t9  understand  the  true  effect  of 
that  statute,  it  is  necessary  to  consider  some  of  those  which  pre- 
ceded it.  The  first  general  statute  to  which  I  need  refer  is  the 
Banking  Act,  7  Geo.  IV.  c.  46.  Before  the  passing  of  that  Act  it 
was  not  lawful  for  more  than  six  persons  to  be  united  together  as 
partners  in  carrying  on  the  business  of  bankers.  This  restriction 
was  removed  by  that  statute  as  to  banking  partnerships 
[*359]  carrying  on  business  at  *a  distance  of  more  than  sixty-five 
miles  from  London.  The  Act  provides  that  the  company 
shall  file  annually  at  the  Stamp  Office  a  list  of  all  the  partners, 
open  to  general  inspection.  And  in  order  to  make  it  possible  for 
such  companies,  the  number  of  whose  partners  was  unlimited,  to 
maintain  and  defend  suits  instituted  by  and  against  them,  they 
were  bound  to  appoint  a  public  officer,  who,  in  all  disputes  between 
the  company  and  third  persons,  should  represent  the  company, — 
an  officer  by  whom  the  company  might  sue  and  be  sued.  Any 
creditor  or  other  person  having  a  demand  on  the  company  might 
proceed  against  the  public  officer,  and  on  recovering  judgment 
against  him  might  issue  execution  against  any  member  of  the  com- 
pany, or  any  person  who  had  ceased  for  not  more  than  three  years 
to  be  a  member,  but  who  was  a  member  when  the  contract  recov- 
ered on  was  entered  into.  Companies  trading  under  the  provisions 
of  this  Act  were  not  incorporated.  They  were  mere  associations 
of  individuals  trading  in  partnership,  but  with  several  important 
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Statutable  incidents  connected  with  them.  This  Act  was  confined 
to  banking  partnerships.  No  general  Act  relating  to  partnerships 
in  any  other  business  was  passed  until  the  year  1844,  although 
numerous  private  Acts  had'before  that  time  been  obtained  by  per- 
sons engaged  in  speculations  requiring  capital  beyond  what  could 
be  supplied  from  private  resources,  incorporating  them,  and  intro- 
ducing regulations  for  the  benefit  of  creditors  and  other  persons 
dealing  with  them. 

In  1844  the  Legislature  passed  the  7  &  8  Vict.  c.  110,  being  the 
first  general  joint  stock  company  Act  The  provisions  of  that  Act 
material  for  the  question  now  before  us  were  as  follows :  It  was 
declared  to  apply,  with  some  exceptions,  to  all  companies  the 
capital  of  which  was  divided  into  shares  transferable  without  the 
consent  of  all  the  other  shareholders.  The  persons  intending  to 
become  shareholders  were  obliged  to  execute  a  deed  stating  the 
nature  and  particulars  of  the  proposed  business.  A  public  office 
was  appointed  for  keeping  a  register  of,  amongst  other  things,  the 
name  of  every  projected  company ;  a  statement  of  the  nature  of  its 
intended  business ;  the  amount  of  its  capital ;  and  the  names  and 
addresses  of  every  subscriber,  with  the  number  of  the  shares  to  be 
taken  by  him.  The  persons  intending  to  form  themselves  into  a 
company  were  obliged  to  furnish  to  the  registrar  these 
particulars,  *  with  many  others  to  which  I  do  not  feel  it  [*  360] 
necessary  to  advert;  and  on  its  being  certified  that  this 
had  been  done,  it  is  enacted  that  the  shareholders  shall  be  thence- 
forth incorporated  for  the  purpose  of  carrying  on  the  business  men- 
tioned in  the  deed,  and  shall  so  continue  until  it  is  dissolved  and 
its  affairs  are  wound  up ;  but  so,  nevertheless,  as  not  to  restrict  the 
liability  of  any  shareholder  under  a  judgment  recovered  against 
the  company,  it  being  expressly  declared  that  every  shareholder 
shall  continue  liable  as  if  the  company  had  not  been  incorporated. 

As  the  company  thus  became  incorporated  for  the  purpose  of 
its  business,  it  was  unnecessary  that  it  should  (as  in  the  case  of 
banking  companies  trading  under  7  Greo.  IV.  c.  46)  appoint  a  public 
officer  for  the  purpose  of  suing  and  being  sued.  The  company  itself 
was  able  to  bring  and  defend  actions  and  suits  in  its  own  name 
without  any  special  enactment  for  that  purpose ;  but  the  statute 
provides  that  any  person  having  recovered  judgment  against  the 
company  may,  if  he  cannot  obtain  satisfaction  from  the  funds  of 
the  incorporated  body,  obtain  execution  against  any  shareholder,  or 
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against  any  person  who  should  have  ceased  for  less  than  thiee 
years  to  be  a  shareholder,  and  who  was  a  shareholder  when  the 
debt  or  liability  accrued  in  respect  of  which  the  judgment  was 
recovered.  I  have  said  that  certain  companies  were  excepted  from 
the  operation  of  this  Act»  and  amongst  those  so  excepted  were  all 
banking  companies. 

But  concurrently  with  this  Act  another  Act  was  passed,  7  &  8 
Vict.  c.  113,  intituled  "An  Act  to  regulate  Joint  Stock  Banks  in 
England."  It  differed  in  gome  important  particulars  from  the  other 
Act.  It  did  not  incorporate  any  joint  stock  banking  company,  but 
it  enabled  persons  desirous  of  forming  themselves  into  such  a  com- 
pany, upon  complying  with  certain  requisitions,  to  obtain,  under 
the  sanction  of  the  Board  of  Trade,  a  royal  charter  of  incorpo- 
ration, subject  to  various  statutable  qualifications,  and,  amongst 
other  things,  that,  notwithstanding  the  incorporation,  the  share- 
holders should  be  liable  as  if  they  were  not  incorporated,  and  there 
is  the  same  provision  as  in  the  former  Banking  Act,  and  in  the 
general  Joint  Stock  Companies  Act,  making  former  shareholders 
liable  in  certain  cases  for  a  term  of  years  after  they  have  ceased 

to  be  shareholders. 
[•  361]  *  It  thus  appears  that,  under  the  Act  of  the  7  &  8  Vict 
c.  110,  or  the  Banking  Act,  7  &  8  Vict  c.  113,  the  provisions 
in  these  two  statutes,  so  far  as  regards  the  present  question,  being 
nearly  the  same,  the  course  which  a  creditor  was  to  take  in  order 
to  enforce  a  debt  or  demand,  was  to  sue  the  incorporated  company 
as  his  debtor,  and  having  recovered  judgment  against  that  body,  he 
was,  in  the  first  instance,  to  endeavour  to  levy  his  debt  by  an 
execution  against  it,  and  if  that  did  not  produce  suflBcient  to  satisfy 
him,  then  he  was  entitled  to  issue  execution  against  any  share- 
holder, or,  within  certain  limits,  against  any  of  those  who  had  been 
shareholders  when  his  right  arose.  If  the  present  question  had 
arisen  under  either  of  these  statutes  the  right  of  the  creditor  could 
not  have  been  controverted*  It  would  have  been  no  answer  on  the 
part  of  any  person  who  had  agreed  that  his  name  should  be  on  the 
list  of  shareholders,  and  against  whom  a  fi,fa.  had  been  sued  out, 
to  say  that  he  had  been  induced  by  fraud  to  become  a  shareholder. 
This  was  decided  by  the  Court  of  Queen's  Bench,  in  a  judgment 
delivered  by  Lord  Campbell  in  the  case  of  Henderson  v.  Eoyal 
British  Bank,  7  E.  &  B.  356 ;  26  L.  J.  Q.  B.  112  ;  and  nearly  at  the 
same  time  by  the  Coujts  of  Common  Pleas  and  Exchequer,  in  cases 
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before  them  in  which  the  circumstances  were  similar.  Lord  Camp- 
bell said :  "  It  would  be  monstrous  to  say  that  the  party  against 
whom  the  application  was  made,  having  become  a  partner  and  a 
shareholder,  and  having  held  himself  out  to  the  world  as  such, 
and  having  so  remained  until  the  concern  stopped  payment,  could, 
by  repudiating  the  shares  on  the  ground  that  he  had  been  defrauded, 
make  himself  iu>  longer  liable."  This  observation  commends  itself 
so  entirely  to  common  sense  that  I  cannot  hesitate  at  once  to 
accede  to  it. 

When  this  passage  was  quoted  in  the  argument  at  the  bar,  I 
doubted,  and  I  believe  I  expressed  a  doubt,  whether  Lord  Campbell 
had  not  been  wrong  in  attributing  the  liability  of  the  person  against 
whom  the  application  was  made,  in  any  respect  to  his  having  held 
himself  out  to  the  world  as  a  partner,  for  a  shareholder  never  takes 
any  part  in  managing  the  joint  business.  But  on  farther  reflection 
I  think  the  observation  was  just.  The  application  of  the  creditor 
was  resisted  by  the  shareholder  on  the  ground  that  he  had  been 
induced  by  fraud  to  take  shares.  It  is  a  fair  answer, 
*by  a  creditor,  to  such  a  defence  to  say,  "I  know  nothing  [*362] 
of  the  circumstances  which  led  you  to  become  a  share- 
holder; all  I  know  is,  that  you  in  fact  allowed  yourself  to  be 
represented  as  being  a  shareholder,  and  on  the  faith  of  your  being 
so  I  trusted  the  company."  But  whether  the  observation  of  Lord 
Campbell  was  or  was  not  altogether  warranted,  the  decision  itself 
seems  to  me  to  be  incontrovertible,  and  the  only  question,  therefore, 
is,  whether  the  same  principles  oiight  to  govern  a  case  like  the 
present,  arising  not  under  the  Act  of  7  &  8  Vict.  c.  113,  but  under 
the  subsequent  Act  of  1862. 

There  are  important  diflferences  between  the  provisions  of  the 
Act  of  1862  and  the  two  Acts  of  1844.  In  the  first  place,  all  the 
enactments  contained  in  the  previous  Acts  for  enforcing  a  debt  or 
demand  by  execution  against  a  shareholder  are  repealed.  The 
creditor  must,  as  under  the  former  Acts,  proceed  against  the 
company  ;  but  if,  on  recovering  judgment  against  the  company,  he 
was  unable  to  obtain  satisfaction,  he  has  no  power  to  proceed 
against  any  individual  shareholder.  He  must  obtain  an  order  for 
winding  up  the  affairs  of  the  company,  by  causing  all  its  assets  to 
be  called  in  and  distributed  among  all  the  creditors  rateably,  as  in 
a  bankruptcy.  But  there  is  another  very  material  distinction 
between  the  two  statutes,  arising  from  the  power  given  by  the  Act  of 
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1862,  of  constituting  a  company  whose  shareholders  shall  not,  like 
partners  at  common  law,  or  like  shareholders  under  the  Acts  of 
7  &  8  Vict.  c.  110  and  c.  113,  be  indefinitely  liable  for  all  obliga- 
tions of  the  partnership,  but  whose  liability  shall  be  limited  to  the 
extent  and  in  the  manner  specified  in  the  articles  under  which  the 
incorporation  takes  place. 

Two  modes  of  limiting  the  responsibility  of  the  shareholders  are 
provided  by  the  Act,  but  we  need  only  advert  to  that  which  is 
described  in  the  Act  as  a  limitation  by  shares.  Any  joint  stock 
company  may  adopt  such  a  limitation  by  making  it  part  of  its 
constitution  that  the  shareholders  shall  be  liable  only  to  the 
extent  of  so  much  of  their  shares  as  has  not  been  paid  up.  This 
was  the  principle  of  limitation  on  which  the  firm  of  Overend, 
Gumey,  &  Co.,  Limited,  was  formed,  and  with  which  alone  we  have 
to  deal. 

It  may  be  well  to  remark  that  the  Act  of  1862  (so  far  as 
[•  363]  we  *  have  to  deal  with  it)  is  identical  with  a  previous  Act 
passed  in  1856,  and  for  convenience,  therefore,  I  will  refer 
only  to  the  Act  of  1862. 

It  is  obvious  that  when  the  Legislature  had  sanctioned  the 
principle  of  limited  liability,  the  powers  given  by  the  former  Acts 
of  taking  out  execution  against  individual  shareholders  necessarily 
fell  to  the  ground.  It  would  be  impossible  for  a  creditor  to  know 
to  what  extent  his  right  to  take  the  shareholder's  goods  in  execu- 
tion would  exist.  This  difficulty,  indeed,  would  not  arise  under 
the  Act  of  1862  as  to  companies  formed  with  unlimited  liability  ; 
but  experience  had  shown  that  the  system  of  execution  against 
individual  shareholders  often  operated  very  unfairly,  and  the 
Legislature  probably  thought,  and  correctly  thought,  that  com- 
panies with  unlimited  liability  would  be  but  few  in  number,  and 
the  remedy  by  winding  up,  which  was  necessarily  adopted  in  the 
case  of  limited  companies,  was  equally  just  and  efficacious  where 
there  was  no  limit,  and  the  same  course  of  proceeding  was  therefore 
prescribed  in  both  cases. 

The  first  question  then  is,  whether  the  change  in  the  mode  in 
which  a  creditor  is  obliged,  under  the  Act  of  1862,  to  seek  relief, 
makes  any  difierence  as  to  who  are  liable  to  him  as  shareholders  ? 
I  think  not.  In  order  to  bring  this  question  to  a  test,  we  may 
consider  how  the  case  would  have  stood  if  there  had  been  no 
change  efiFected  by  the  Act  of  1862,  except  in  the  mode  of  making 
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a  judgment  available.  Suppose  that  the  statute  of  1862  had  only 
said  that,  in  case  of  a  judgment  recovered  against  the  company,  the 
creditor  should  not  levy  execution  against  any  individual  share- 
holder, but  should  proceed  to  wind  up  the  affairs  of  the  company 
in  the  manner  there  pointed  out,  I  can  discover  nothing  which 
would  in  such  circumstances  relieve  from  responsibility  any  person 
who,  if  there  had  been  no  such  change,  would  have  been  liable  to 
an  execution.  The  winding-up  is  but  a  mode  of  enforcing  pay- 
ment. It  closely  resembles  a  bankruptcy,  and  a  bankruptcy  has 
been  called,  not  improperly,  a  statutable  execution  for  the  benefit 
of  all  creditors.  The  same  description  may  be  given  to  a  winding- 
up,  and  as  in  the  bankruptcy  of  an  ordinary  partnership  every 
person  against  whom  a  judgment  creditor  of  the  firm  could  have 
levied  execution  as  a  partner,  would  be  liable  to  have  his 
*  estate  administered  in  the  bankruptcy,  just  so  must  every  [*  364] 
person  against  whom  a  creditor  might,  under  the  Acts  of 
1844,  have  levied  execution  as  a  shareholder,  be  liable  to  have  his 
estate  dealt  with  under  a  winding-up  order.  The  change,  therefore, 
from  a  right  in  the  creditor  to  levy  execution  to  a  right  to  wind 
up  the  affairs  of  the  company,  does  not  seem  to  me  to  affect 
the  question  who  are  liable  to  the  creditors ;  and  as,  according  to 
the  principle  acted  on  in  Henderson  v.  The  Royal  British  Bank,  the 
appellant  would  certainly  have  been  liable  to  have  his  goods  taken 
in  execution,  so  also  he  must  be  liable  to  be  dealt  with  under  a 
winding-up  order. 

But,  if  this  change  in  the  mode  in  which  the  creditor  is  to  seek 
his  remedy,  makes  no  difference  as  to  the  persons  liable  to  him, 
how  is  he  affected  by  the  introduction  of  the  principle  of  limited 
liability  ?  I  cannot  see  that  he  is  at  all  affected  by  it.  His  remedy 
is  cut  down  in  amount,  but  as  to  the  persons  liable  to  him  the 
principle  of  limited  liability  has  no  effect.  The  introduction  of  that 
principle  rendered  necessary,  as  I  have  already  stated,  some  substi- 
tute for  the  remedy  by  execution  against  individual  shareholders, 
but  it  did  no  more.  It  plainly  left  every  shareholder  subject  to  all 
previous  liabilities,  except  only  that  a  line  or  boundary  was  fixed, 
beyond  which  his  obligations  could  not  be  extended.  I  have, 
therefore,  satisfied  myself  that  if  the  Act  of  1862  had  done  no 
more  than  introduce  the  principle  of  limited  liability,  and  substi- 
tute a  winding-up  of  the  affairs  of  the  company  for  execution 
against  individual  shareholders,  it  left  the  law  just  as  it  stood 
when  Henderson's  case  was  decided. 
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But  it  was  argued  that  there  are  provisions  in  the  Acts  of  1844 
expressly  declaring  the  liability  of  shareholders  to  be  the  same  as 
that  of  ordinary  partners,  but  which  provisions  are  not  found  iu  the 
Act  of  1862.  This  difference,  it  was  said,  makes  the  principle  of 
Henderson's  case  inapplicable.  The  clause  relied  on  for  this  purpose 
i^  the  25th  section  of  the  7  &  8  Vict.  c.  110,  which,  after  providing 
that  the  persons  taking  shares,  forming  themselves  into  a  company, 
and  complying  with  the  requirements  of  the  Act,  shall  become 
incorporated,  proceeds  to  say  that  such  incorporation  shall  not  in 
anywise  restrict  the  liability  of  any  shareholder  under  any  judgment 
for  payment  of  money  recovered  against  the  company; 
[*  365]  *  but  every  shareholder  shall,  in  respect  of  such  moneys, 
be  and  continue  liable  as  if  the  company  had  not  been 
incorporated.  This  is  the  provision  in  the  general  Joint  Stock 
Companies  Act  of  1844,  and  in  the  Banking  Act,  7  &  8  Vict  c.  113, 
passed  on  the  same  day,  there  is,  in  section  7,  a  provision  to  the 
same  effect.  There  is  no  such  provision  in  the  Act  of  1862,  and  so 
it  was  contended  that  the  Legislature  must  be  understood  to  have 
contemplated  a  change  in  this  particular. 

I  cannot,  however,  think  that  this  is  a  fair  inference.  The 
introduction  of  limited  liability  made  the  retention  of  such  a  pro- 
vision as  those  which  existed  in  the  Acts  of  1844,  and  to  which  I 
have  just  referred,  impossible  ;  and  the  question  is,  whether  we  are 
to  suppose  that  the  Legislature  contemplated  any  other  changes  as 
to  the  liability  of  shareholders  beyond  those  which  were  the  natu- 
ral, indeed  the  necessary,  consequence  of  limited  liability  ?  I  think 
not.  In  the  first  place,  the  object  of  legislation  on  the  subject  of 
these  companies  has  been  to  enable  capitalists  to  carry  on  commer- 
cial speculations  in  numbers  beyond  what  the  ordinary  machinery 
of  the  law  could  deal  with.  Except  by  the  introduction  of  the 
principle  of  limited  liability,  legislation  has  been  confined  to  the 
giving  facilities  for  carrying  on  businesses  differing  in  no  respect 
from  ordinary  commercial  partnerships  save  in  the  vast  extent  of 
capital  embarked,  and  the  great  number  of  the  partners  engaged.  I 
cannot  conceive  that  the  Legislature  intended  by  the  Act  of  1862 
to  introduce  any  rules  or  principles  as  to  the  acts  or  conduct 
whereby  a  person  should  render  himself  liable  to  be  treated  as  a 
shareholder  different  from  those  which  existed  previously.  The 
omission  of  the  clauses  declaring  shareholders  to  be  liable,  as  if 
not  incorporated,  was,  as  I  have  pointed  out,  necessary ;  but  the 
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Act  seems  to  me  to  contain  on  the  face  of  it  ample  proof  that  the 
rights  of  creditors  were  not  intended  to  be  affected,  except  only  by 
the  introduction  of  the  principle  of  limited  liability. 

In  the  first  place,  I  will  refer  to  the  49th  section  of  the  Act  of 
1844,  7  &  8  Vict.  c.  110.  It  is  there  provided  that  the  directors 
of  every  company  shall  keep  a  register  of  shareholders  containing 
their  names  and  addresses,  showing  also  the  number  of  shares  they 
respectively  hold,  and  the  amount  paid  up ;  and,  by  the  50th  sec- 
tion, every  shareholder  is  to  have  liberty  to  search  this 
register  *  at  all  reasonable  times.  Nobody,  however,  was  [*  366] 
to  be  at  liberty  to  search  it  who  was  not  a  shareholder. 
There  is  a  similar  obligation  in  the  Act  of  1862  as  to  keeping  a 
register ;  but  there  is  an  important  change ;  for,  by  the  32nd  sec- 
tion of  that  Act,  it  is  provided  that  the  register  shall  be  open  to 
the  inspection  not  only  of  shareholders,  but,  on  payment  of  one 
shilling,  of  all  other  persons,  which  would  therefore  include  credit- 
ors. This  seems  to  me  strongly  to  indicate  the  intention  of  the 
Legislature  that  the  creditors  were  to  look  to  this  document  as 
showing  them  to  what  extent  they  might  trust  the  company. 
Before  the  introduction  of  the  principle  of  limited  liability  such  a 
power  of  inspection  was  not  necessary,  or  certainly  not  at  all  so 
necessary.  A  creditor  could  hardly  fail  to  know  who  were  some 
at  least  of  the  shareholders,  and  there  was  no  limit  to  the  extent 
to  which  he  might  obtain  execution  against  shareholders  of  wealth. 
But  when  the  Legislature  enabled  shareholders  to  limit  their  lia- 
bility, not  merely  to  the  amount  of  their  shares,  but  to  so  much  of 
that  amount  as  should  remain  unpaid,  it  is  obvious  that  no  creditor 
could  safely  trust  the  company  without  having  the  means  of  ascer- 
taining, first,  who  the  shareholders  might  be,  and,  secondly,  to 
what  extent  they  would  be  liable.  This  is  obviously  the  reason 
why  the  new  statute  opened  the  register  to  the  inspection  of  all 
the  world,  indicating,  as  I  think,  very  clearly  that  persons  dealing 
with  the  company  might  trust  to  that  register  as  containing  a  true 
exposition  of  the  assets  they  had  to  rely  on.  The  permission  to 
all  persons  not  shareholders  to  inspect  the  register,  and  so  to  ascer- 
tain who  are  shareholders,  and  to  what  extent  they  are  liable, 
would  have  been  an  unwarrantable  exposure  of  the  affairs  of  the 
company,  were  it  not  that  all  persons  have,  or  may  have,  an  inter- 
est in  knowing  who  are  liable,  and  to  what  extent. 

This  view  of  the  case  is  strongly  confirmed  by  the  language  of 
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the  statute  where  it  defines  contributories.  Sect  74  defines  con- 
tribtttories  to  be  all  persons  liable  to  contribute  to  the  assets  in  the 
event  of  the  company  being  wound  up ;  and  sect  38  declares  that 
on  that  event  every  present  and  past  member  shall  be  liable  to 
contribute  subject  to  certain  qualifications.  In  order  to  ascertain 
who  are  designated  by  the  word  "  members  "  in  sect  38,  we  must 
refer  to  sect  23,  which  states  that  every  person  who  has 
[*  367]  *  agreed  to  become  a  member,  and  whose  name  is  entered 
on  the  register,  shall  be  deemed  to  be  a  member  of  the 
company. 

The  name  of  Mr.  Oakes  was  certainly  entered  on  the  register ; 
if,  therefore,  he  agreed  to  become  a  member  within  the  meaning  of 
this  23rd  section,  he  is  a  contributory.  The  argument  is,  that  he 
did  not  so  agree,  because  all  which  he  did  he  did  under  the  in- 
fluence of  fraud  and  misrepresentation.  But  assuming  all  that  to 
be,  and  I  believe  it  was,  just  as  Mr.  Oakes  represente  it,  still  he 
did  agree  to  become  a  member,  —  that  is,  he  in  fact  agreed.  He 
may  have  full  rights  against  those  who  deceived  him,  but  with 
that  the  outer  world  can  have  no  concern.  The  Legislature  took 
care  to  provide  the  register  as  the  means  of  enabling  persons  deal- 
ing with  the  company  to  know  to  whom  and  to  what  they  had  to 
trust  It  intended  to  put  the  persons  whose  names  are  on  it  in 
the  same  position  towards  creditors  (subject,  of  course,  to  the 
statutable  restrictions)  as  persons  engaged  in  an  ordinary  partner- 
ship, or  persons  trading  formerly  under  the  Acts  of  1844.  In 
neither  of  those  cases  would  it  have  been  any  answer  to  a  creditor 
that  the  person  sought  to  be  charged  had  been  induced  by  fraud  to 
become  a  partner  or  a  shareholder,  and  I  see  no  reason  whatever 
for  adopting  any  other  principle  here. 

It  was  strongly  pressed  upon  us  that  a  decision  against  Mr. 
Oakes  would  be  at  variance  with  the  case  of  the  Venesniela  Railway 
Company  v.  Kisch,  L.  E.,  2  H.  L.  99,  p.  759,  ante,  decided  in  this 
House  a  few  months  since.  But  there  is  no  inconsistency  between 
the  two  decisions.  The  question  there  was  not  one  in  which  cred- 
itors were  concerned.  It  was  the  case  of  a  person  seeking,  against 
a  company,  to  be  relieved  from  a  contract  into  which  he  had  by 
fraudulent  representetions  of  that  company  been  induced  to  enter. 
This  House  held,  conformably  with  the  decision  of  the  Lords  Jus- 
tices, considering  the  fraud  to  be  established,  that  the  company 
could  not  compel  the  person  thus  deceived  to  retain  the  shares 
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which  he  had  thus  been  fraudulently  induced  to  purchase.  This 
decision  proceeded  on  grounds  of  obvious  justice  and  good  sense,  on 
which  Courts  both  of  law  and  equity,  including  this  House,  have 
of  late  frequently  acted.  But  it  has  no  bearing  on  a  question 
between  the  shareholders  and  creditors.  Great  stress  was 
laid  on  a  part  of  the  language  which  I  *  used  in  express-  [*  368] 
ing  my  opinion,  and  which  is  supposed  to  be  inconsistent 
with  what  I  have  given  as  my  opinion  in  the  present  case ;  but  I  do 
not  see  any  such  inconsistency.  The  question  there  was  whether, 
as  between  Kisch  the  respondent  and  the  company,  he  was  to  be 
treated  as  a  shareholder.  This  House  held  that  he  was  not.  He 
had  been  imposed  upon  by  means  of  a  fraudulent  concealment  of 
something  which  the  company  ought  to  have  disclosed.  The  com- 
pany contended  that  he  must  be  taken  to  have  known  the  facts 
which  were  concealed  from  him,  for  that  those  facts  appeared  on 
the  face  of  the  articles  of  associatiou,  and  the  statute  provides  that 
the  articles  of  association  shall  bind  every  member,  whether  he 
seals  them  or  not.  Mr.  Kisch  did  not  seal  them,  but  the  company 
contended  that  he  must  be  taken,  according  to  the  statute,  to  have 
done  so,  and  so  to  be  aware  of  their  contents.  I  thought  that  such 
an  argument  did  not  lie  in  the  mouth  of  the  directors,  that  they 
could  not  by  fraudulently  concealing  what  they  ought  to  have  dis- 
closed, induce  a  person  to  become  a  member,  and  then  say,  your 
membership  gives  you,  by  force  of  the  statute,  knowledge  which 
prevents  you  from  alleging  that  there  was  fraudulent  concealment. 
I  was  then,  and  am  still,  of  opinion  that  as  between  the  parties 
then  in  litigation,  and  with  reference  to  the  clause  in  the  statute 
to  which  I  have  referred,  he  was  not  a  member.  But  such  a  case 
has  evidently  no  bearing  on  a  question  between  the  shareholder 
and  a  creditor. 

The  conclusion  at  which  I  have  thus  arrived  makes  it  not  abso- 
lutely necessary  that  I  should  express  any  opinion  on  the  ques- 
tion of  fact.  But  it  must  not  be  supposed  that  because  I  do 
not  investigate  closely  the  question  of  fact,  therefore  I  doubt 
the  soundness  of  the  opinion  expressed  by  my  noble  and  learned 
friend. 

For  the  honour  of  the  great  mercantile  community  of  the  city 
of  London,  I  wish  I  could  have  believed  that  the  prospectus  was 
honestly  and  fairly  framed.  But  I  cannot;  I  must  believe  that 
the  truth  was  intentionally  concealed,  and  hopes  held  out  which 
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those  who  framed  the  prospectus  must  have  known  would  deceive 
those  who  trusted  to  it.  There  were  both  suggestio  falsi  and  sup- 
pressio  vert.     But,  for  the  reasons  I  have  stated,  this  does  not,  in 

my  view  of  the  case,  affect  the  liability  of  Mr.  Oakes. 
[*  369]  *  There  were  two  or  three  matters  of  a  minor  character 
put  forward  in  a  supplemental  form  to  which  I  may 
advert,  though  I  think  they  rest  on  no  solid  grounds.  It  was  said 
Mr.  Oakes  never  agreed  to  become  a  member  of  the  company, 
whose  business  is  indicated  by  the  memorandum  of  association 
actually  filed.  A  change  was  made  in  that  memorandum  after  he 
had  agreed  to  take  shares  and  before  it  was  filed.  The  change 
was  not  of  any  great  importance,  but  I  am  far  from  saying  that  if 
Mr.  Oakes  had  within  a  reasonable  time  after  he  agreed  to  take 
shares,  examined  the  memorandum,  and  found  that  it  differed  in 
however  small  a  degree,  from  that  on  the  faith  of  which  he  had 
acted,  he  might  not  thereupon  have  repudiated  his  status  as  a 
shareholder.  But  it  is  impossible  to  allow  a  person  who  has  taken 
shares,  and  has  gone  on  for  nearly  a  year  taking  his  chance  of 
profit,  to  turn  round  when  the  speculation  has  proved  a  failure, 
and  claim  to  be  released  on  the  ground  that  he  was  ignorant  of 
something  with  which  the  least  diligence  must  have  made  him 
acquainted.  It  is  the  duty  of  a  person  taking  shares  in  a  company 
to  use  all  reasonable  diligence  in  ascertaining  the  terms  of  the 
memorandum  of  association,  which  is,  in  fact,  his  title  deed.  It 
was  certainly  very  wrong  to  make  any  change  in  the  language  of 
the  memorandum  of  association,  but  there  is  no  reason  to  suppose 
that  that  act  was  done  otherwise  than  with  honest  intentions. 

The  appellant  then  contends  that  in  consequence  of  this  change 
there  never  was  an  incorporated  company.  I  think  that  the  sec- 
tion of  the  Act  giving  effect  to  the  certificate  of  the  registrar  is  in 
answer  to  this  suggestion.  But  farther,  if  there  never  was  a  com- 
pany then  there  could  be  no  valid  winding-up  order,  and  the  proper 
remedy  of  Mr.  Oakes  would  be  to  get  rid  of  that  order,  or  to  take 
such  steps  as  might  be  right  on  the  assumption  that  no  such  order 
exists.  The  same  observation  applies  to  the  objection  that  there 
was  no  proper  meeting  sanctioning  the  winding-up. 

The  only  point  on  which  I  think  the  decree  of  the  Vice-Chan- 
CELLOR  was  wrong  is  the  mode  in  which  he  has  given  the  costs.  It 
was  wrong  to  mix  up  together  the  costs  of  Mr.  Oakes  and  of  the 
other  appellant,  Mr.  Peek.     Each  of  these  gentlemen  must  be 
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answerable  for  the  costs  incurred  in  his  own  petition,  and  the 
decree  must,  in  that  respect,  be  varied. 

*  I  need  say  nothing  as  to  Mr.  Peek's  appeal,  except  that  [*  370] 
he  certainly  stands  in  no  better  position  than  Mr.  Oakes. 

I  entirely  agree  with  the  opinion  of  my  noble  and  learned  friend 
with  reference  to  the  manner  in  which  he  recommended  your 
Lordships  to  dispose  of  these  appeals. 

Lord  CoLONSAY :  — 

My  Lords,  in  regard  to  one  important  part  of  the  appellant's 
case  there  is,  unhappily,  no  room  to  doubt.  I  allude  to  the  decep- 
tive character  of  the  prospectus.  The  evidence  contained  in  the 
case  itself  discloses  a  state  of  matters  to  which  no  Ck)urt  of  law,  no 
Court  of  equity,  no  Court  administering  law  and  equity,  can  hesi- 
tate to  attach  the  legal  character  which  the  Vice-Chancellor  has 
attached  to  it.  The  suggestions  and  arguments  by  which  it  was 
attempted  to  give  to  these  transactions  a  different  complexion  may 
have  a  legitimate  influence  on  the  judgment  to  be  pronounced  by 
a  more  numerous  tribunal  out  of  doors  on  the  morality  of  some  of 
the  actions  that  have  been  brought  before  us,  but  they  were  not 
such  as  could  weigh  with  this  tribunal  in  dealing  as  a  Court  with 
the  rights  of  contending  parties.  Upon  this  part  of  the  case  I  do 
not  consider  it  necessary  to  say  more. 

But  out  of  the  state  of  matters  to  which  I  have  been  alluding, 
the  fictitious  origin,  and  the  disastrous  termination  of  this  great 
scheme  of  Overend,  Gurney,  &  Co.,  Limited,  has  arisen  the  impor- 
tant question  we  are  now  called  upon  to  decide.  The  company 
was  announced  as  incorporated  under  the  Act  of  1862,  with  limited 
liability.  The  prospectus  bore  date  the  12th  of  July,  1865.  The 
company  stopped  payment  the  11th  of  May,  1866.  Proceedings 
were  adopted  for  having  the  company  wound  up  under  the  A^t  of 
1862,  and  on  the  22nd  of  June,  1866,  Vice-Chancellor  Kindersley 
made  an  order  for  winding  up  under  the  supervision  of  the  Court. 

Assuming,  for  the  present,  that  the  registration  and  the  proceed- 
ings for  winding-up,  to  which  I  shall  afterwards  advert,  were  regu- 
lar, and  that  the  company  is  now  properly  in  course  of  being  wound 
up  under  the  supervision  of  the  Court,  what  is  the  position  of  the 
appellant,  Mr.  Oakes  ?  On  the  16th  of  July,  1865,  he  applied  for 
shares,  which  were  allotted  to  him,  on  the  28th  of  July 
*he  made  the  stipulated  payments,  and  his  name  was  [*371] 
placed  on  the  register. 
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After  the  stoppage  of  the  company  in  May,  1866,  some  of  the 
shareholders  caused  investigations  to  be  made,  which  resulted  in 
certain  discoveries  that  have  led  to  the  present  litigation.  It  does 
not  distinctly  appear  whether  Mr.  Oakes  was  or  was  not  a  party  to 
those  investigations,  but  I  think  he  is  entitled  to  have  it  assumed 
in  his  favour  that,  if  he  was  not  directly  a  party  to  those  investi- 
gations, he  was  at  least  watching  those  proceedings,  and  intending 
to  avail  himself  of  the  result  of  the  investigations.  In  the  mean- 
time the  liquidators  had  been  making  up  a  list  of  contributories, 
and  had  placed  the  name  of  Mr.  Oakes  on  that  list,  and  on,  I  think, 
the  20th  of  August,  1866  (there  seems  to  be  some  difference  in  the 
statements  as  to  the  date,  but  at  any  rate  it  was  about  that  time), 
they  made  a  call  of  £10  per  share  on  Mr.  Oakes  and  others.  On 
the  30th  of  October,  1866,  the  appellant's  solicitors  gave  notice  of 
a  motion  to  have  the  appellant's  name  taken  off  the  register,  and 
off  the  list  of  contributories,  and  to  stay  proceedings  for  enforcing 
the  call.  That  application  was  ultimately  refused  by  Vice-Chan- 
cellor  Malins,  and  we  are  now  reviewing  his  judgment 

The  ground  on  which  the  appellant  rested  his  application  was 
that  he  had  been  induced  to  apply  for,  and  accept  shares  in  the 
company  entirely  through  fraud  on  the  part  of  the  directors,  the 
fraudulent  character  of  the  prospectus  issued  by  them,  and  that  as 
soon  as  he  became  aware  of  the  fraud  or  could  have  become  aware 
of  it,  and  before  he  had  dealt  with  the  shares  in  any  way,  or 
had  derived  any  benefit  from  them,  he  had  challenged  the  transac- 
tion, and  demanded  to  be  relieved.  He  refers  to  the  case  of  Rail- 
waif  Company  of  Venezuela  v.  JCisch,  L  R,  2  H.  L.  99,  p.  759,  ante, 
and  other  cases,  as  showing  that,  at  all  events,  in  a  question  with 
the  company  he  would  be  entitled  to  repudiate  the  contract,  and 
to  hftve  his  name  removed  from  the  register.  Then,  starting  from 
that  point,  he  says,  as  to  the  creditors  of  the  company,  that  there 
was  no  privity  of  contract  between  him  and  them ;  that  they  did  not 
transact  with  him,  or  with  the  shareholders,  but  only  with  the 
company  in  its  corporate  capacity,  and  that  they  cannot  through 
the  liquidator  subject  him  to  any  liability  to  which  the 
[•  372]  company  could  not  have  *  subjected  him ;  tiiat  the  liqui- 
dator could  only  take  up  the  rights  of  the  company  sub- 
ject to  such  equities  as  could  be  pleaded  against  the  company,  and 
consequently  subject  to  the  appellant's  right  to  be  relieved  from 
the  contract  to  which  he  had  been  induced  by  the  fraud  of  the 
company. 


R.  C.  VOL.  VI.]      SECT.  XI.  —  RESCISSION  OF  CONTRACTS.  903 

Vo.  78.  —  Oaket  ▼.  Tvqiuuid,  L.  B.,  8  E.  L.  378,  378. 

This  view  is  rested  ia  some  measure  on  the  corporate  character 
of  the  company,  and  on  certain  recognized  principles  of  law  as  to 
the  relative  position  of  the  creditors  of  corporations  and  the  indi- 
vidual members  of  such  corporations,  and  it  is  contended  that  the 
Act  of  1862  must  be  read  and  construed  with  reference  to  these 
principles,  and  giving  effect  to  them  in  so  far  as  that  Act  has  not 
expressly,  or  by  necessary  implication,  displaced  them  as  to  com- 
panies such  as  this.  The  appellant  says  that  certain  decisions 
and  dicta  that  have  been  founded  on  by  the  liquidators  are  inap- 
plicable, inasmuch  as  they  occurred  under  a  different  state  of  the 
law,  and  as  to  companies  which  were  then  governed  by  a  different 
statute,  —  a  statute  that  expressly  provided  that,  in  regard  to  such 
questions,  they  should  be  dealt  with  as  if  the  companies  were  not 
incorporated.  Farther,  he  examines  the  Act  of  1862,  and  contends 
that  there  is  nothing  in  the  provisions  of  that  Act  when  read 
according  to  their  true  intendment,  which  can  be  held  to  deprive 
him  of  the  relief  he  demands.  The  case  of  the  Reese  River  Mining 
Company,  L.  R,  2  Eq.  264  (see  also  L.  R,  2  Ch.  604;  36  L.  J.  Ch. 
618)  is  referred  to  as  a  recent  and  direct  authority  in  favour  of  the 
appellant. 

Such  is  a  brief  outline  of  the  case  that  was  presented  to  us  on 
behalf  of  the  appellant,  and  which  was  elucidated  and  enforced 
in  argument  with  remarkable  ability. 

Up  to  a  certain  point  the  argument  for  the  appellant  com- 
manded my  assent  at  the  time,  and  I  have  not,  on  reflection,  seen 
any  sufficient  reason  to  withdraw  that  assent.  If  this  case  had 
been  presented  to  us  in  circumstances  similar  to  those  which 
existed  in  the  case  of  Kisch  —  if  while  Overend,  Gumey,  &  Com- 
pany, Limited,  was  a  going  company,  it  had  made  a  demand  on 
Mr.  Oakes  for  a  call,  and  he  had  resisted  it  on  the  ground  of  fraud, 
I  think  he  might  have  been  entitled  to  succeed  in  that  resistance, 
and  to  have  his  name  removed  from  the  register.  Whether  that 
would  have  finally  exempted  him  from  any  possible 
contingent  *  demand  in  the  event  of  an  immediate  stop-  [*  373] 
page  and  winding  up  of  the  company,  I  do  not  think  it 
necessary  to  inquire.  The  case  now  before  us  has  reference  to  a 
company  which  had  stopped  payment,  and  was  in  course  of  being 
wound  up,  while  the  appellant's  name  was  still  on  the  register, 
and  before  any  challenge  was  made.  The  cases,  therefore,  are  not 
the  same.     It  may  be  that  the  decision  in  the  case   of  Kisch 
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advances  the  appellant  a  step  in  his  argument.  It  may  even  be 
that  it  gives  him  a  resting  place  for  the  engines  by  which  he  is  to 
endeavour  to  remove  other  obstacles.  But  those  other  obstacles 
required  to  be  removed,  and  the  question  is  whether  they  have 
been  effectually  removed  by  the  power  of  the  ailment  that  was 
used. 

Having  given  to  the  case  the  most  careful  consideration,  I  have 
come  to  the  conclusion  that  the  argument  for  the  appellant  ought 
not  to  prevail.  I  think  it  proceeds  on  an  erroneous  view  of  the 
nature  of  these  companies,  and  of  the  relative  positions  of  the 
creditors  and  the  members  of  these  companies. 

This  company  was  formed  under  the  provisions  of  the  Act  of 
1862,  which  was  a  comprehensive,  repealing,  and  consolidating 
Act,  collecting,  as  it  were,  into  one  code  the  provisions  which  were 
thenceforth  to  be  applicable  to  such  companies. 

During  the  immediately  preceding  period  of  thirty-seven  years 
there  had  been  a  continuous  course  of  legislation  on  the  subject, 
beginning,  in  1825,  with  the  6  Greo.  IV.,  c.  91,  which  repealed  the 
Act  of  the  6  Geo.  I.,c.  18.  After  1825  statute  after  statute  followed 
in  rapid  succession,  some  fifteen  or  eighteen  statutes  having  been 
passed  on  the  subject  before  matters  were  brought  into  the  position 
in  which  they  have  been  placed  by  the  Act  of  1862. 

Now,  what  was  the  tendency  and  scope  of  that  course  of  legisla- 
tion ?  An  important  part  of  it,  indeed  the  great  object  of  it,  was 
to  give  to  the  formation  of  joint  stock  trading  companies  facilities 
and  encouragement  which  had  previously  been  withheld  from 
them.  The  genius  of  the  law  of  England,  which  regarded  with 
disfavour  the  notion  of  an  incorporated  company  having  a  persona 
distinguishable  from  its  component  members,  was  very  unfavour- 
able, if  not  an  absolute  barrier,  to  the  formation  of  joint  stock  com- 
panies. Accordingly  the  efforts  of  the  L^slature  were  directed  to 
giving  to  these  companies  a  separate  persona,  yet  not  con- 
[•  374]  ferring  *  upon  them  all  the  attributes  of  proper  corporations 
without  qualification.  That  principle  pervades  the  whole 
of  the  legislation  on  the  subject  I  am  not  speaking  of  limited 
liability  companies  only.  Limited  liability  is  merely  a  step,  and  a 
recent  step,  in  the  progress.  My  observations  apply  to  joint  stock 
trading  companies  generally.  The  course  of  l^slation  was  to  rear 
up  the  company  into  a  separate  persona,  with  certain  powers  and 
privileges,  but  without  conferring  on  it  in  an  unqualified  manner 
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all  the  attributes  of  a  perfect  corporation.  The  companies  were  said 
to  be  incorporated,  but  they  were  only  incorporated  to  certain  effects, 
—  they  were  ^wa«t-corporations. 

In  giving  this  position  to  joint  stock  trading  companies,  pro- 
visions were  introduced  on  the  one  hand  to  preserve  the  members 
from  unnecessary  molestation  by  creditors  of  the  company,  and  on 
the  other  hand  to  preserve  the  rights  of  creditors  to  ultimate 
payment  out  of  the  estates  of  the  members.  Among  the  most 
important  of  these  were  the  provisions  as  to  registration  of  the 
companies  and  of  the  shareholders,  and  the  right  of  any  one  to 
inspect  the  register  (which  is  given  in  the  two  next  statutes) 
and  the  provisions  for  winding  up,  which  were  some  of  them 
embodied  in  separate  statutes,  of  which  there  are  two  or  three. 

In  1855  came  the  first  Limited  Liability  Act.  Beyond  giving 
power  to  limit  the  pecuniary  amount  of  the  liability  of  each  share- 
holder it  made  no  important  alteration,  I  think,  in  law,  in  the 
relative  position  or  rights  of  creditors  or  members.  Indeed  sect  16 
provides  that  it  is  to  be  taken  as  part  of  the  Act  of  1844,  the 
7  &  8  Vict.  c.  110.  In  1856  came  an  Act  of  the  nature  of  a  con- 
solidating Act.  In  1858  the  limited  liability  principle  was  extended 
to  banking  companies. 

In  1862  came  the  Act  now  in  force,  and  which,  I  think,  must  be 
taken  as  the  code  applicable  to  these  companies.  It  bears  in  the 
preamble  of  it  to  be  intended  to  consolidate  and  extend  the  prin- 
ciples of  those  companies.  It  also  sets  forth  the  various  depart- 
ments into  which  it  is  divided,  and  seems  to  be  a  comprehensive 
code  of  law  applicable  to  them. 

Such  having  been  the  course  of  legislation,  and  such  the  charac- 
ter of  the  Act  of  1862,  we  may  expect  to  find  in  it  a  solution  of 
the  question,  who  are  to  be  regarded  and  treated  as  con- 
tributories  *  when  such  companies  come  to  be  wound  up  ?  [*  375] 
If  we  are  not  to  look  beyond  the  words  of  the  Act  of  1862 
for  a  solution  of  that  qiiestion,  it  does  not  appear  to  me  that  there 
would  be  much  difficulty  in  the  case.  The  74th  section  tells  us 
that  "  a  '  contributory '  shall  mean  every  person  liable  to  contribute 
to  the  assets  of  a  company  under  this  Act  in  the  event  of  the  same 
being  wound  up."  Sect.  38,  which  relates  to  the  liability  of  mem- 
bers, tells  us  that  "  in  the  event  of  a  company  formed  under  this 
Act  being  wound  up,  every  present  and  past  member  of  such  com- 
pany shall  be  liable  to  contribute  to  the  assets  "  of  such  company. 
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And  sect.  23,  which  defines  a  member,  tells  ns  that  every  ''  person 
who  has  agreed  to  become  a  member  of  a  company  under  this  Act, 
and  whose  name  is  registered  on  the  register  of  members,  shall  be 
deemed  to  be  a  member  of  the  company." 

The  appellant  says  that  he  cannot  be  held  to  have  agreed  to 
become  a  member,  inasmuch  as  his  application  for  an  acceptance  of 
shares  was  induced  by  fraud,  and  never  having  done  auything  to 
affirm  the  contract,  he  is  still  entitled  to  disaffirm  it.  I  cannot 
agree  in  that  The  contract  was  not  void,  it  was  only  voidable. 
What  does  that  mean  ?  I  think  that  point  was  well  put  by  Mr. 
Mellish  in  the  course  of  his  arguments.  He  said,  that  a  contract 
obtained  by  fraud  is  voidable,  but  not  void ;  does  it  mean  void  till 
ratified,  or  valid  till  rescinded  1  The  latter  is  the  rule  where  the 
rights  of  third  parties  intervene.  That  I  hold  to  be  clearly  the 
import  of  the  doctrine  that  a  contract  induced  by  fraud  is  not  void 
but  voidable.  I  hold  that  the  appellant  did  agree  to  become  a 
member  of  the  company.  He  may  have  been  induced  to  agree  by 
fraud,  but,  having  regard  to  the  language  of  the  statute,  what  we 
have  to  look  to  is,  whether  he  has  agreed  to  become  a  member  or 
not.  It  might  be  a  different  case,  and  would  be  a  different  case,  in 
regard  to  a  party  who  had  no  power,  no  will,  to  give  an  assent^ 
such  as  an  insane  person  or  a  pupiL  But  when  the  question  comes 
to  be  as  to  a  party  who  has  the  power  to  act,  although  he  may 
afterwards  recall  what  he  has  done  upon  a  certain  footing,  still  in 
the  mean  time  he  has  agreed,  and  what  is  only  voidable,  and  not 
void,  cannot  be  held  as  invalid  until  it  has  been  rescinded.  I  do 
not  very  well  see  how  that  is  to  be  got  over. 

In  this  case  the  appellant  says  that  all  this  must 
[*  376]  be  read  *  subject  to  the  overruling  operation  of  certain 
legal  principles.  First,  the  principle  that  in  corporations 
there  is  no  privity  of  contract  between  the  individual  corpora- 
tors and  the  creditors  of  the  corporation ;  second,  that  in  such 
questions  there  is  no  room  for  the  doctrine  of  "holding  out;" 
and  thirdly,  that  as  the  claims  or  rights  of  the  creditors  can  only 
be  enforced  through  the  corporation,  they  must  be  subject  to  any 
latent  equities  competent  to  the  corporator  as  against  the  incor- 
poration. These  three  propositions  appear  to  me  to  involve  several 
fallacies.  First,  it  is  a  fallacy  to  hold  that  the  liability  of  the  part- 
ners of  these  companies  must  rest  entirely  on  the  same  principle 
of  contract  which  was  the  foundation  of  the  liability  of  the  part- 
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ners  of  unincorporated  companies  prior  to  the  institution  of  this 
class  of  associations.  The  question  is,  not  whether  there  was  any 
privity  of  contract  between  the  appellant  and  the  creditors  of  the 
company,  but  it  is,  whether,  under  the  constitution  of  these  newly- 
created  societies,  there  is  a  statutory  liability  imposed  on  persons 
in  the  position  of  the  appellant  Secondly,  it  is  an  error  to  hold 
that  creditors  are  not  supposed  to  trust  to  the  responsibility  of  the 
shareholders.  The  careful  regulations  as  to  registers  of  share- 
holders, and  the  publicity  to  be  given  to  them,  form  a  sufficient 
answer  to  that  argument.  Indeed  it  is  plain  from  the  reason  of 
the  thing  that  no  credit  would  otherwise  be  given  to  the  abstrac- 
tion of  a  company. 

It  is  also  a  mistake  to  hold  that  these  companies  must,  to  all 
legal  effects  and  consequences,  be  regarded  as  unqualified  corpora- 
tions, and  in  no  respect  as  partnerships.  I  have  already  shown 
that  they  partake  in  some  respects  of  both  capacities,  and  I  have 
shown  how  and  why  that  condition  of  matters  came  into  existence. 
Let  us  for  a  moment  relieve  our  minds  from  the  trammels  imposed 
by  a  technical  use  of  words,  and  look  to  the  substance  and  reality 
of  the  thing.  Why  are  these  companies  not  partnerships  ?  They 
are  associations  of  individuals  for  the  purpose  of  trading  with  the 
capital  they  contribute,  and  of  participating  in  the  profits  to  be 
derived  from  that  trade.  In  several  of  the  statutes  they  are  called 
partnerships,  and  in  one,  if  not  more  of  them,  provision  is  made  for 
a  deed  of  partnership.  As  to  their  being  corporations,  I  have 
already  shown  that  they  are  so  only  subject  to  certain  qualifica- 
tions, and,  indeed,  in  this  very  statute  of  1862,  the  clause 
which  *  incorporates  them  provides  that,  nevertheless,  they  [*  377] 
shall  be  subject  to  certain  qualifications  and  liabilities,  and 
when  we  look  to  the  subsequent  part  of  the  statute  we  find  amongst 
those  liabilities  the  liability  of  being  contributories  in  the  sense 
that  I  have  described.  I  think  it  would  be  contrary  to  the  ten- 
dency and  scope  of  all  the  statutes  to  hold  that  these  companies 
are  stripped  of  all  the  characteristics  of  mercantile  partnerships, 
and  clothed  with  all  the  attributes  of  perfect  corporations,  without 
qualification. 

I  am,  therefore,  inclined  to  distrust  an  argument  which  seeks  to 
subjugate  the  plain  provisions  of  this  code  to  the  rules  of  law 
applicable  to  a  state  of  things  when  no  such  companies  existed. 

There  is  another  consideration  which  leads  me  to  distrust  this 
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mode  of  mouldiug  the  provisions  of  the  Act  of  1862  into  a  different 
shape  from  that  in  which  the  statute  presents  them.  That  statute, 
as  I  have  already  observed,  professes  to  consolidate  into  one  code 
all  the  laws  and  rules  applicable  to  these  associations  or  aggregate 
societies.  It  prohibits  their  existence  except  under  the  cover  and 
control  of  its  provisions.  It  is  a  general  statute,  applicable  to  all 
parts  of  the  kingdom,  to  Scotland  as  well  as  to  England,  which 
was  not  the  case  with  several  of  the  statutes  preceding  it  in  the 
series.  In  several  of  them  Scotland  was  excepted,  —  and  why  ? 
Your  Lordships  know  that  the  law  of  Scotland  in  regard  to 
partnerships  was  not  the  same  as  the  law  of  England,  —  that  in 
Scotland,  as  in  some  other  countries,  the  separate  persona  of  an 
unincorporated  trading  company  was  fully  recognised,  and  that 
joint  stock  share  companies  for  trading  existed  there  at  common 
law,  and  that  the  country  had  derived  great  advantage  from  them, 
as  is  recorded  in  a  statute  passed  in  the  reign  of  George  IV.  There 
were  other  differences  also. 

Now,  I  apprehend  that  the  Act  of  1862  was  intended  to  establish 
a  uniform  system  of  law  in  both  ends  of  the  island  in  regard  to 
such  companies.  But  if,  in  reference  to  joint  stock  companies  in 
England,  the  provisions  of  the  statute  are  not  to  be  read  in  a  literal 
or  obvious  sense,  but  are  to  be  overridden,  and  qualified,  and  con- 
trolled by  implications  and  inferences  deduced  from  rules  of  the 
law  of  England  applicable  to  a  state  of  things  antecedent  to  the 
existence  of  any  such  companies,  then,  by  parity  of  reasoning  in 
reference  to  joint  stock  companies  in  Scotland,  the  statute 
[*  378]  would  *  be  qualified  and  controlled  by  implications  and 
inferences  deduced  from  the  different  principles  that  had 
prevailed  in  Scotland ;  and  thus  there  would  be  again  produced  a 
diversity  instead  of  the  uniformity  which  it  was  the  object  of  the 
statute  to  establish.  For  these  reasons  I  think  that  the  line  of 
argument  which  was  put  forward  by  the  appellant  cannot  be 
maintained. 

My  Lords,  reference  was  made  to  the  case  of  The  Beese  River 
Mining  Company  as  being  a  direct  authority  in  point.  I  do  not 
think  that  the  decision  in  that  case  was  necessarily  an  authority  in 
point,  for  the  circumstances  under  which  that  case  presented  itself 
for  decision  appear,  from  the  reports  that  I  have  seen  of  it,  to  have 
been  materially  different  from  the  present.  It  appears  that  in  that 
case  the  party  had  made  an  application  to  have  his  name  removed 
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from  the  register  on  the  ground  of  fraud  before  there  had  been  any 
proceedings  for  winding  up  the  concern ;  and  the  import  of  the 
decision  appears  to  have  been,  that  the  case  must  be  dealt  with  in 
reference  to  the  state  of  matters  at  the  time  that  he  made  that 
application,  and  sought  to  repudiate  the  contract.  Whether  that 
decision  was  one  which  would,  upon  a  consideration  of  the  law,  be 
upheld  or  not,  is  not  a  matter  that  I  have  occasion  to  go  into  now. 
I  receive  it  with  all  the  respect  that  is  due  to  the  Court  that  pro- 
nounced it ;  but  it  is,  in  that  aspect  of  it,  not  the  same  as  the 
present  case.  An  opinion,  indeed,  was  expressed  by  one  of  the 
Lords  Justices  which  might  go  to  an  adverse  view  of  the  law  to 
that  which  I  have  endeavoured  to  state,  but  with  all  the  respect  I 
must  have  for  that  opinion,  and  with  all  the  deference  I  should  be 
disposed  to  pay  to  it,  I  cannot  yield  up  the  opinion  which  I  have 
now  expressed  as  the  deliberate  result  of  a  full  investigation  of 
the  cases  and  the  whole  course  of  legislation  in  regard  to  these 
contracts. 

As  regards  other  objections  which  have  been  stated,  and  which 
are  of  a  sort  of  subsidiary  and  supplementary  character,  I  shall  not 
add  anything  to  the  observations  which  have  been  made  by  my 
noble  and  learned  friends  who  have  already  addressed  the  House 
on  the  subject.     I  entirely  concur  in  their  observations. 

With  reference  to  some  questions  that  I  myself  put  at  the  close 
of  the  argument,  as  to  the  eflfect  that  would  be  produced 
by  *  sustaining  the  plea  of  the  appellant,  whether  it  would  [*  379] 
not  practically  reduce  the  company  to  the  mere  directors 
who  had  originally  issued  the  prospectus  or  not,  I  wish  to  explain 
that  in  putting  those  questions  I  did  not  form  any  opinion  what- 
ever as  to  the  eflfect  that  would  be  due  to  that  result.  I  had  not 
at  that  time  considered  the  whole  matter  of  this  case ;  but  I  wished 
to  have  before  me  all  the  facts  which  I  thought  might,  or  might 
not,  enter  as  elements  into  the  formation  of  my  opinion.  In 
forming  my  opinion  I  found  it  my  duty  to  discharge  altogether 
that  element,  and  to  hold  that  the  fact  of  the  appellant  being  only 
associated  as  a  dupe  along  with  others,  would  not  be  a  reason  why 
he  should  not  have  justice  dealt  to  him  in  the  same  manner  as  if 
he  had  been  the  only  dupe.  In  such  a  proceeding  the  number  of 
the  dupes  does  not  affect  the  character  of  the  transaction.  The 
greater  number  of  dupes  only  shows  the  greater  dexterity  of  the 
process  of  inflating  the  bubble  of  these  concerns. 
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I  therefore  concur  in  the  judgment  which  your  Lordships  have 
been  advised  to  pronounce. 

Orders  appealed  from  affirmed,  with  variation  vnth 
respect  to  costs  ;  appeals  dismissed  with  costs. 
Lords'  Journals,  August  15,  1867. 

ENGLISH  NOTES. 

The  case  of  Addie  v.  Western  Bank  of  Scotland  (1867),  L.  R.,  1  H. 
L.  Sc.  145,  in  which  a  decision  similar  to  that  in  the  principal  case 
had  been  arrived  at,  was  an  appeal  arising  out  of  the  failure  of  the 
Western  Bank  of  Scotland  consequent  on  the  monetary  crisis  of  1857. 
The  plaintiff  (or  pursuer)  in  the  action  had  claimed  to  set  aside  certain 
transfer  deeds  made  upon  the  purchase  by  him  from  the  bank  of  their 
own  shares,  and  claiming  against  the  bank  restitutio  in  integrum. 
He  alleged  that  he  had  been  induced  to  take  the  shares  on  the  false 
and  fraudulent  representations  of  the  directors,  who  issued  a  report 
stating  that  the  bank  was  in  a  flourishing  condition,  at  a  time  when 
they  knew,  or  from  their  means  of  information  must  be  presumed  to 
have  known,  that  the  bank  was  insolvent.  In  the  mean  time,  and 
before  the  action  was  commenced,  the  bank  had  closed  its  doors,  and 
the  company',  which  had  previously  been  an  incorporated  partnerehip, 
had  been  registered  under  the  Joint  Stock  Companies'  Act  1856,  for 
the  purposes  of  liquidation.  The  learned  Lords  who  heard  the  appeal 
were  unanimously  of  opinion  that  the  plaintifPs  right  to  rescind  the 
contract  was  destroyed  by  the  change  in  the  character  and  condition  of 
the  company.  They  had  no  doubt  that  the  registration  combined  with 
the  fact  of  the  bank  stopping  payment  and  actually  being  in  liqui- 
dation constituted  such  a  complete  change  of  character.  The  Lord  Chan- 
cellor (Chelmsford),  L.  E.,  1  H.  L.  Sc.  160,  quotes  and  adopts  the 
statement  of  the  principle  which  is  neatly  put  in  the  case  of  Clarke  v. 
Dickson  (1858),  El.  Bl.  &  El.  148,  by  Mr.  Justice  Crompton,  who, 
after  adverting  to  the  rule  of  law  that  a  contract  induced  by  fraud 
is  not  void,  but  voidable  at  the  option  of  the  party  defrauded,  said; 
'*  It  seems  to  me  to  follow  that  when  the  party  exercises  his  option  to 
rescind  the  contract  he  must  be  in  a  state  to  rescind ;  that  is,  he  must  be 
in  such  a  situation  as  to  be  able  to  put  the  parties  into  their  original 
iiVMi}  before  the  contract." 

The  case  of  Reese  River  Silver  Mining  Co.  v.  Smith  (1869),  L.  R., 
4  H.  L.  64,  39  L.  J.  Ch.  849,  which  was  decided  by  the  House  of 
Ijords  after  the  decision  of  the  principal  case,  shows  that  a  plaintiff 
who  brings  his  action  for  relief  before  the  declared  insolvency  of  the 
company  is  in  time,  although  the  insolvency  and  winding-up  occur 
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before  his  relief  is  worked  out.  But  although  in  such  a  case  he  would 
be  relieved  from  calls^  any  judgment  against  the  company  for  repay- 
ment of  deposit  or  otherwise  would  not  form  a  preferential  debt,  but 
only  a  claim  in  the  winding-up. 

The  rule  in  the  principal  case  has  been  followed  in  the  numerous 
cases  which  arose  on  the  failure  of  the  City  of  Glasgow  Bank.  For 
instance,  trustees  of  the  bank  were  held  powerless  to  divest  themselves 
of  their  liability  after  a  resolution  for  voluntary  winding-up  of  the 
bank  had  been  passed ;  Muir  v.  CUy  of  Glasgow  Bank  (1879),  4  App. 
Cas.  337,  40  L.  T.  339,  27  W.  R.  603;  BelVs  case  (1879),  4  App.  Cas. 
647;  Alexander  MitcheWs  case  (1879),  4  App.  Cas.  548,  40  L.  T.  758, 
27  W.  R.  873;  RutherforcPs  case  (1879),  4  App.  Cas.  648;  Buchan's 
case  (1879),  4  App.  Cas.  649;  K&r's  case  (1879),  4  App.  Cas.  549.  So 
after  the  declared  insolvency  of  the  bank  shareholders  were  held  in- 
competent to  transfer  their  shares;  Nelson  Mitchell  v.  City  of  Glasgow 
Bank  (1879),  4  App.  Cas.  624,  27  W.  R.  875. 

In  Tennent  v.  City  of  Glasgow  Bank  (1879),  4  App.  Cas.  616,  40 
L.  T.  694,  27  W.  R.  694,  A.  had  appeared  stock  1873  on  the  register  of 
the  bank  as  the  holder  of  £6000  of  stock.  On  the  2nd  of  October, 
1878,  the  bank  stopped  payment.  On  the  6th  of  October  an  extraordi- 
nary general  meeting  of  shareholders  was  called  to  pass  a  resolution 
for  winding-up  of  the  company.  By  the  18th  of  the  same  month  in- 
Testigatious  into  the  affairs  of  the  company  had  proved  the  necessity  of 
making  large  calls  on  the  shareholders  io  order  to  meet  the  liabilities 
of  the  bank.  On  the  21st  of  October  A.  instituted  a  suit  for  rescission 
of  his  contract  to  take  stock,  on  the  ground  that  he  was  induced  to 
enter  into  the  contract  through  the  misrepresentation  of  the  directors, 
and  summons  was  served  on  the  company  on  the  same  day.  On  the 
following  day  the  winding-up  resolution  was  passed,  and  A.  was  put  on 
the  list  of  contributories.  On  a  petition  by  A.  to  rectify  the  register, 
it  was  held  that,  the  rights  of  third  parties  having  intervened,  it  was 
too  late  for  A.  to  petition  for  removal  of  the  name. 

The  principal  case  was  followed  in  Cree  v.  Somervail  (1879),  4  App. 
Cas.  648,  41  L.  T.  353,  28  W.  R.  34.  There  A.  and  B.,  holding  one 
hundred  £100  shares  in  a  Scotch  Joint  Stock  Company  which  had  no 
power  to  hold  its  own  shares,  and  being  anxious  to  sell  them,  the 
shares  were  purchased  by  the  directors  in  the  name  of  three  of  them- 
selves in  trust  for  the  company.  A  transfer  was  executed  in  favour  of 
the  three  directors  '*in  trust  for  the  company,"  and  their  names  were 
entered  upon  the  register  of  members  with  the  same  designation.  The 
purchase-money  came  out  of  the  company's  funds,  and  the  purchase  was 
afterwards  approved  by  a  majority  of  the  shareholders.  More  than 
fifteen  months  afterwards  the  company  was  wound  up,  and  calls  were 
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made  to  pay  the  creditors.  In  an  action  to  substitute  the  names  of  A. 
and  B.  for  those  of  the  three  directors,  it  was  held  that  this  could  not  be 
done,  the  transfer  to  the  directors  being  valid  and  effectual,  and  the 
rights  of  creditors  having  intervened. 

The  principal  case  and  Tennent  v.  Citi/  of  Glasgow  Bank  were  fol- 
lowed in  Houldsworth  v.  City  of  Olast/ow  Bank  (1880),  5  App.  Cas. 
317,  42  L.  T.  194,  28  W.  R.  677,  and  it  was  there  further  decided  that, 
the  remedy  by  rescission  of  the  contract  being  gone,  any  remedy  by 
action  for  repayment  of  calls  or  otherwise  against  the  company  is  gone 
also.  The  same  principle  is  followed  in  In  re  Addlestone  Linoleum 
Company,  Benson's  case  (1887),  37  Ch.  D.  191,  67  L.  J.  Ch.  249,  58 
L.  T.  428,  36  W.  E.  227. 

In  re  Imperial  Ottoman  Bank  v.  Trustees,  ExectUors,  and  Securities 
Investment  Corporation  (Chancery  Division,  Homer,  J.,  29  Jan.  1895), 
the  A.  Bank  bought  debentures  in  the  X.  Company  from  M.  &  Co. 
After  discovering  that  they  had  been  deceived  by  misrepresentations, 
the  A.  Bank  attended  and  took  an  active  part  in  a  debenture  action 
against  the  X.  Company.  It  was  held  that  this  did  not  bar  the  bank's 
right  to  rescission  of  the  contract. 

AMERICAN  NOTES. 

Delay  for  an  unreasonable  time  after  knowledge  of  the  fraud  will  defeat 
the  right  to  rescind.  Pence  v.  Langdon,  99  United  States,  578 ;  Whitcomb  v. 
Denio,  52  Vermont,  382 ;  St,  John  v.  Hendrickson,  81  Indiana,  350  ;  Hammond 
V.  Pennock,  61  New  York,  145 ;  Parmlee  v.  Adolph,  28  Ohio  State,  10 ;  Davis 
V.  BetZy  66  Alabama,  206 :  Galling  v.  Newell,  9  Indiana,  572 ;  Hammond  v. 
Wallace,  85  California,  522  ;  20  Am.  St.  Rep.  239  ;  Pomeroy's  Equity  Juris- 
prudence, 1240,  citing  the  principal  cases;  Beach's  Equity  Jurisprudence, 
p.  106,  citing  the  principal  cases. 

But  laches  is  not  imputable  until  the  party  has  knowledge  or  means  of 
knowledge  of  the  fraud.  Brown  v.  Norman,  66  Mississippi,  369 ;  7  Am.  St 
Rep.  663 ;  Bnker  v.  Lever,  67  New  York,  304;  23  Am.  Rep.  117. 
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